Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


^n^^^t^m 


6i 


THE 

TEXAS  CIVIL  APPEALS  BEPOBTS 


CASES  ARGUED  AND  ADJUDGED 


IH 


f 


THE  COURTS  OF  CIVIL  APPEALS 


0  OF 


THE  STATE  OF  TEXAS 


DUBIHO 


MAY  AND  JUNE,  121iL_ 


I 


▲.  E.  WILKINSON 

BKFOBTBB  TEXAS  SUPRSMK  COUBT 

J.  A.  MARTIN 

AflBXSTANT  BXPOBTSB 


r 


ft 


VOL(g) 


CHICAGO 

T.  a  FLOOD  &  CO.,  PUBLISHEBS 


COPTBIGHT,   1012 
BT 

Alrxd  E.  WiLKnrsoir. 

NOV  2  0  1916 


COURTS  OF  CIVIL  APPEALS. 


FIRST   DISTRICT— Galtmtoh. 
R.  A.  Plkasants,  Chief  Justice. 

H.  L.  Gabsett,  Clerkf   Galveston. 
J.  A.  Mabtin,  Reporter,  Austin. 

SECOND  DISTRICT— FoBT  Worth. 
T.  H.  Conner,  Chief  Justice, 

SSI  8^"'  }  ^--^««.^«*^- 

J.  A.  Scott,  Clerk,  Fort  Worth. 
J.  A.  MABTiNy  Reporter,  Austin, 

THIRD  DISTRICT— AUBTDT* 

W.  M.  Ket,  Chief  Justice, 
aaj^NS,   }^<"ociate  Justice,. 

R.  H.  CoNNEBLY,  Clerk,  Austin. 
A.  E.  Wilkinson,  Reporter,  Austin. 

FOURTH  DISTRICT— Saw  ANToma 
J.  H.  James,  Chief  Justice, 

Jos.  Mubbat,  Clerk,  Ban  Antonio. 
J.  A,  Martin,  Reporter,  Austin. 

FIFTH  DISTRICT— Dallas. 
Anson  Rainet,  Chief  Justice. 

George  W.  Blair,  Clerk,  Dallas. 
3.  A.  Martin,  Reporter,  Austin. 

'  SIXTH  DISTRICT— Texarkana. 

Saicuel  p.  Willson,  Chief  Justice. 

R.  B.  LEv^^  )   j^ggf^cifj^fc  Justices. 

William  Hodges,  f 

E.  T.  RosEBOROUGH,  Clerk,  Teeoarkana. 
A.  E.  Wilkinson,  Reporter,  Austin. 


\ 


WRITS  OF  ERROR 


The  dockets  of  the  Supreme  Court  show  action  on  applications  for 
writ  of  error  in  eases  reported  in  this  volume  as  follows: 

Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  Tack,  551.  .Refused. 

Berry  v.  Hindnmn,  291 Refused. 

Blair  v.   Boyd,  435 Refused. 

Blair  v.  Park  Bank  &  Trust  Company,  441 Refused. 

Bonneville   v.   Dum,   103 Refused. 

Burgess   v.   McCommas,   246 Refused. 

Caples  V.  Port  Huron  Engine  &  Thresher  Company,  646 Refused. 

Cauthron  v.   Murphy,  462 Dismissed. 

Chamberlain   v.    Trammell,    650 Dismissed. 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Rogers,  603 ..  Refused. 

Cleveland  v.  Bruce  Lumber  Company,  99 Dismissed. 

Collier  v.  Robinson,  164 Refused. 

Downing  v.  Xeeley  &  Stephens,  242 Refused. 

Erp  v.   Meachem,   71 Refused. 


\ 


Farmers  &  Mechanics  National  Bank  v.  Hanks,  379 Granted. 

Reversed  and  rendered.     104  Texas,  320. 
Pt.  Worth  Glass  &  Sand  Company  v.  S.  R.  Smythe  Company, 

388.     Granted.     Judgment  modified.     142   S.   W.,   1157. 
Freeman,  Receiver,  v.  Vetter,  669 Refused. 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Shults,  93. .  .Refused. 

Hahl  &  Company  v.  West,  431 Refused. 

Harkey  v.  Day,  244 *  .Refused. 

Hermann  v.  Fenn,  283 ,.  .Refused. 

Hoeldtke  v.  Horstman,  148 Granted. 

Beversed  and  remanded,     104  Texas,  594,     Hill  v.  Hoeldtke, 


vi  Wbits  of  Error. 

Houston  &  Texas  Central  Railroad  Company  v.  Maxwell,  80. .  .Befused. 
Huber   v.   Hill,   474 Refused. 

International  &  Great  Northern  Railroad  Company  v.  Meehan, 

105   Refused. 

International  &  Great  Northern  Railroad  Company  v.  Temple, 
592   Refused. 

Kemendo  v.  Fruit  Dispatch  Company,  631 - . .  .Refused. 

Kirby  v.  Pitchfork  Land  &  Cattle  Company,  329 Refused. 

Low  V.  Gray,  487 Refused. 

McGee  v.  Tinner,  347 Refused. 

Marx  V.  Weir,  520 Refused. 

Mayhan   v.    McManus,    628 Refused. 

Midland  County  v.   Slaughter,  328 Refused. 

Mutual  Life  Insurance  Company  v.  Ford,  412 Refused. 

Written  opinion.     103  Texas,  522. 

Navarro  County  v.  Howard,  335 Refused. 

Norwich  Union  Fire  Insurance  Company  v.  Cheaney  Brothers, 
220   Refused. 

Pacific  Express  Company  v.  Gathright,  587 Granted. 

Judgment  rendered  for  appellant. 
Pecos  &  Northern  Texas  Railway  Company  v.  Trower,  53. ..  .Refused. 

Rice,  Receiver,  v.  Ragan,  429 Refused. 

St.  Louis,  San  Francisco  &  Texas  Railway  Company  v.  Bolen, 
339   Refused. 

St.  Louis,  San  Francisco  &  Texas  Railway  Company  v.  RoflP 

Oil  &  Cotton  Company,  190 Refused. 

St.  Louis  Southwestern  Railway  Company  v.  Huey,  605 Refused. 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Ander- 
son, 374.     Granted.     Reversed  and  remanded.     104  Texas,  340. 

San  Antonio  &  Aransas  Pass  Railway  Company  v.  Tracy,  574.  .Refused. 

Sinsheimer  v.  Edward  Weil  Company,  209 Refused. 

Southern  Pacific  Company  v.  Blate,  396 Refused. 

Southern  Pacific  Company  v.  Meadors  &  Company,  35 Granted. 

Reversed  and  remanded.     104  Texas,  469. 


Wbits  of  Ekbob.  vii 

Texas  &  New  Orleans  Bailroad  Company  v.  Brouillette,  619.  .Bef used. 
Texas  &  New  Orleans  Bailroad  Company  v.  Sabine  Tram  Com- 
pany^ 353    Befused. 

Texas  &  Pacific  Bailway  Company  v.  Driskell,  310 Befused. 

Texas  Telegraph  &  Telephone  Company  v.  Thompson,  408. . .  .Befused. 

Wadsworth  v.   Groom,   322 Befused. 

Western  Union  Telegraph  Company  v.  Gilliland,  186 Befused. 

Western  Union  Telegraph  Company  v.  Guinn,  177 Befused. 

Western  Union  Telegraph  Company  v.  Smith,  531 Befused. 

Western  Union  Telegraph  Company  v.  Young,  232..." Befused. 

Whitcomb  v.  City  of  Houston,  555 Befused. 

White  V.  Holmes,  349 Befused. 

White  V.  Holmes,  438 Befused. 

Wittliff  V.  Biscoe,  125 Befused. 


CASES  REPORTED. 


PAGE 

Adams;  Davis  v 223 

American  Bonding  &  Trust  Company  v.  Garrett 454 

Anderson  v.  McGee 274 

Anderson;  St.  Louis  Southwestern  Bailway  Company  of  Texas  v. .  374 

Astin;  Mosteller  v 455 

Atchison,  Topeka  &  Santa  Fe  Eailway  Company  v.  Tack 551 

Await  V.  Schooler 91 

Banks  Griffith  &  Son  v.  Hahl  &  Co 287 

Beaumont  Bice  Mills  Company;  Gulf  States  Brick  Company  v 160 

Bender,  Executrix,  v.  Brooks 464 

Berry  v.  Hindman 291 

Biscoe;   Wittliff  v 125 

BTvins;  Pecos  &  Northern  Texas  Railway  Company  v ". 170 

Blair   v.    Boyd 435 

Blair  v.  Park  Bank  &  Trust  Company 441 

Blake ;  Southern  Pacific  Company  v 396 

Bolen ;  St.  Louis,  San  Francisco  &  Texas  Railway  Company  v 339 

Bonneville  v.  Dum 103 

Boyd ;   Blair   v 435 

Braden  v.  Schere  Town  Lot  &  Immigration  Company 240 

Brady  v.  Brady 288 

Brigance;  Northern  Texas  Traction  Company  v 15 

Brooks ;  Bender,  Executrix,  v 464 

Brouillette;  Texas  &  New  Orleans  Railroad  Company  v 619 

Broun  v.  Busch , .  66 

Bruce  Lumber  Company;  Cleveland  v 99 

Buchanan;  Western  Union  Telegraph  Company  v. 212 

Buckner  v.  Davis 493 

Buffalo  Pitts  Company  v.  Stringfellow-Hume  Hardware  Company.  49 

Buhrer;  United  States  Fidelity  &  Guaranty  Company  v 372 

Burgess  v. .  McCommas 246 

Busch ;   Broun   v 66 

Butler;  Southern  Kansas  Railway  Company  of  Texas  v 617                   ] 


X  Cases  Bepobtbd. 

PAGE 

Caples  V.  Port  Huron  Engine  &  Thresher  Company 646 

Case   (J.  J.)   Threshing  Machine  Company  v.  Wright  Hardware 

Company    481 

Cauthron  v.  Murphy 462 

Chaison  v.  McFaddin 636 

Chamberlain  v.   Trammell    650 

Cheaney  Brothers ;  Norwich  Union  Fire  Insurance  Society  v 220 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Clark 175 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Rogers 603 

City  of  Houston  v.  Dupree 22 

City  of  Houston ;  Whitcomb  v 555 

Clark;  Chicago,  Rock  Island  &  Gulf  Railway  Company  v 175 

Clark  &  Donaldson  v.  Harris  &  Locke 56 

Cleveland  v.  Bruce  Lumber  Company 99 

Collier    v.    Robinson 164 

Council  (E.  P.)  Land  Company;  Western  Union  Telegraph  Com- 
pany V 168 

Copeland;  Elwood,  Arnett  &  Arnett  v 238 

Crawford ;   Willson    v 580 

Davis    V.    Adams 223 

Davis ;  Buckner  v 493 

Day;   Harkey   v 244 

Day  V.  Snyder  Brokerage  &  Storage  Company 195 

Downing  v.  Neeley  &  Stephens 242 

Driskell ;  Texas  &  Pacific  Railway  Company  v 310 

Dum ;  Bonneville  v 103 

Dupree ;  City  of  Houston  v 22 

Edward  Weil  Company;  Sinsheimer  v 209 

E.  P.  Council  Land  Company;  Western  Union  Telegraph   Com- 
pany V 168 

Elwood,  Arnett  &  Arnett  v.   Copeland 238 

Erp  V.   Meachem 71 

Falfurrias  Immigration  Company  v.  Spielhagen Ill 

Farmers  &  Mechanics  National  Bank  v.  Hanks 379 

Penn ;  Hermann  v 283 

First  National  Bank  of  Center;  Hanson  v 18 

Fisher ;    McLennan    v 319 

Ford;  Mutual  Life  Insurance  Company  v 412 

Ft.  Worth  &  Denver  City  Railway  Company  v.  Morrison 590 


Cases  Reported.  zi 

PAGE 

Ft.  Worth  Glass  &  Sand  Co.  v.  S.  E.  Smythe  Co 388 

Franklin;  St.  Louis^  Iron  Mountain  &  Southern  Railway   Com- 
pany  V 58 

Freeman,  Receiver,  v.  Huffman 200 

Freeman,  Receiver,  v.  Taylor 393 

Freeman,   Receiver,  v.  Vetter 569 

Fruit  Dispatch  Company;  Kemendo  v 631 

Gallup    V.    Thacker 1 

Garrett ;  American  Bonding  &  Trust  Company  v 454 

Garrett;   Merkel  v.; 353 

Gathright ;    Pacific    Express    Company    v 587 

Gentry;   Salter  v 526 

Gilbert  and  Coker;  Missouri,  Kansas  &  Texas  Railway  Company 

of  Texas  v 478 

Gilliland ;  Western  Union  Telegraph  Company  v 185 

Godfrey    v.    Lackey 44 

Godfrey ;  Pajme  v 40 

Goodrich  v.  Wallis 317 

Granberry   v.    Storey 9 

Gray;    Low  v 487 

Grist ;  Rankin  v 484 

Groom ;  Wadsworth  v 322 

Guinn ;  Western  Union  Telegraph  Company  v 177 

Gulf,  Beaumont  &  Great  Northern  Railway  Company;  Smith  v...  225 

Gulf,  Colorado  &  Santa  Fe  Railway  Company;  Mitchell  v 401 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Shults 93 

Gulf  &  Interstate  Railway  Company;  Port  Arthur  Rice  Milling 

Company  v 76 

Gulf  States  Brick  Company  v.  Beaumont  Rice  Mills  Company 160 

Hahl  &  Company;  Banks,  Griffith  &  Son  v 287 

Hahl  &  Company  v.  West 431 

Hanks;  Farmers  &  Mechanics  National  Bank  v 379 

Hanson  v.  First  National  Bank  of  Center 18 

Hare;  Ragley-Mc Williams  Lumber   Company   v 509 

Harkey   v.   Day 244 

Harrell  v.  McDuffie 30 

Harrington  v.  Mayo 610 

Harris  &  Locke ;  Clark  &  Donaldson  v 56 

Harris ;  Watson  v 263 

Hedges  v.  Slaughter 324 


zii  Cases  Bepobtbd. 

PAGE 

Henderson  v.  Louisiana  &  Texas  Lumber  Company 136 

Hermann  v.  Fenn 283 

Herring;  Missouri,  Kansas  &  Texas  Kailway  Company  of  Texas  v.   543 

Higgins  V.  Higgins 41 

Hill;  Huber  v 474 

Hindman ;  Berry  v 291 

Hocldtke  v.   Horstman 148 

Hoffman  v.  Watkins,  Guardian 522 

Holmes;  White  v 349 

Holmes;  White  v 438 

Horstman ;  Hoeldtke  v 148 

Houston  Electric  Company  v.  J  ones 281 

Houston  &  Texas  Central  Railroad  Company  v.  Maxwell 80 

Howard ;  Navarro  County  v 335 

Huber  v.  Hill 474 

Huey ;  St.  Louis  Southwestern  Railway  Company  v 605 

Huffman ;    Freeman,    Receiver,   v 200 

Hughes    V.    Smith 443 

Hydraulic  Building  Stone  Company;  Mitchell  v 131 

/ 
International  &  Great  Northern  Railroad  Company  v.  Meehan.. . .   105 

International  &  Great  Northern  Railroad  Company  v.  Temple. . . .   592 

Jackson  v.  Nona  Mills  Company 141 

Jackson  v.   Persons 97 

Jackson  v.  Rollins 162 

J.  I.  Case  Threshing  MacJiine  Company  v.  Wright  Hardware  Com- 
pany      481 

Jones ;  Houston  Electric  Company  v 281 

Kemendo  v.  Fruit  Dispatch  Company 631 

Kennedy  v.   Travis   County 547 

Kirby  v.  Pitchfork  Land  &  Cattle  Company 229 

Knox ;   Parks   v 493 

Krisch  v.  Richter 563 

Lackey ;   Godfrey  v 44 

Louisiana  &  Texas  Lumber  Company;  Henderson  v 136 

Louisiana  &  Texas  Lumber  Company  v.  Stewart , 255 

Low  V.  Gray 487 

Luttrell  V.  Parry 508 


Cases  Beportbd.  xni 

PAQB 

McCommas ;  Burgess  v 246 

McDuffie ;   Harrell   v ' 30 

McFaddin;  Chaison  v 536 

McGee ;    Anderson   v 274 

McGee  v.  Tinner 347 

McLennan  v.  Fisher 319 

McManus ;  Mayhan  v 628 

McWhorter;  Whittaker  v 45 

Marx  V.  Weir 520 

Maxwell;  Houston  &  Texas  Central  Kailroad  Company  v 80 

Mayhan   v.   McManus 628 

Mayo ;    Harrington    v • 610 

Meachem ;  Erp  v 71 

Meadors  &  Company;  Southern  Pacific  Company  v 35 

Meehan;  International  &  Great  Xorthern  Eailroad  Company  v. . . .   105 

Merkel  v.  Garrett ^  353 

Midland  County  v.  Slaughter 328 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Gilbert 

and  Coker  478 

Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas  v.  Herring. .   543 

Mitchell  V.  Gulf,  Colorado  &  Santa  Fe  Railway  Company 401 

Mitchell  V.  Hydraulic  Building  Stone  Company 131 

Morgan ;  Peacock  v 193 

Morrison;  Ft.  Worth  &  Denver  City  Bailway  Company  v 590 

Mosteller  v.  Astin 455 

Murphy;   Cauthron   v 462 

Murray  Company  v.  Putman 517 

Mutual  Life  Insurance  Company  v.  Ford 412 

Navarro  County  v.  Howard 335 

Neeley  &  Stephens ;  Downing  v 242 

Nona  Mills  Company ;  Jackson  v 141 

Northern  Texas  Traction  Company  v.  Brigance 15 

Norwich  Union  Fire  Insurance  Society  v.  Gheaney  Brothers 220 

Pacific  Express  Company  v.  Gathright 587 

Park  Bank  &  Trust  Company;  Blair  v 441 

Parks  V.  Knox 493 

Parry;  Luttrell  v 508 

Payne  v.  Godfrey 40 

Peacock  v.   Morgan 193 

Pecos  &  Northern  Texas  Bailway  Company  v.  Bivins 170 


xiv  Cases  Bepobtbi). 

PAGS 

Pecos  &  Northern  Texas  Bail  way  Company  v.  Trower 63 

Perry;  Tompkins  v 183 

Persons ;  Jackson  v 97 

Pitchfork  Land  &  Cattle  Company;  Kirby  v 229 

Port  Arthur  Bice  Milling  Company  v.  Gulf  &  Interstate  Bailway 

Company    76 

Port  Huron  Engine  &  Thresher  Company;  Caples  v 646 

Powell;    Sogers   v 218 

Powell  &  Company;  Trezevant  &  Cochran  v 449 

Putman ;  Murray  Company  v 617 

Bagan;  Bice,  Beceiver,  v 429 

Bagley-McWilliams  Lumber  Company  v.  Hare 609 

Bankin  v.   Grist 484 

Bice,  Beceivers,  v.   Bagan 429 

Bichter ;  Krisch  v 663 

Bobinson ;  Collier  v 164 

Boff  Oil  &  Cotton  Company;  St.  Louis,  San  Francisco  &  Texas 

Bailway  Company  v 190 

Bogers;  Chicago,  Bock  Island  &  Gulf  Bailway  Company  v 603 

Bogers  v.  Powell 218 

Bollins ;  Jackson  v 162 

Sabine  Tram   Company;   Texas  &   New  Orleans   Bailroad  Com- 
pany V 353 

St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company  v.  Frank- 
lin    68 

St.  Louis,  San  Francisco  &  Texas  Bailway  Company  v.  Bolen 339 

St.  Louis,  San  Francisco  &  Texas  Bailway  Company  v.  Boff  Oil 

&  Cotton  Company 190 

St.  Louis  Southwestern  Bailway  Company  v.  Huey 605 

St.  Louis  Southwestern  Bailway  Company  of  Texas  v.  Anderson..  374 

Salter  v.    Gentry 626 

San  Antonio  &  Aransas  Pass  Bailway  Company  v.  Tracy 674 

Scherer  Town  Lot  &  Immigration  Company;  Braden  v 240 

Schooler;  Await  v 91 

Shults;  Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v 93 

Sinsheimer  v.  Edward  Weil  Company 209 

Slaughter;    Hedges   v 324 

Slaughter;  Midland  County  v 328 

Smith  V.  Gulf,  Beaumont  &  Great  Northern  Bailway  Company. . .  225 

Smith ;    Hughes   v 443 


CaSBS  BePOBTBD.  XT 

PAOB 

Smith ;  Western  tTnion  Telegraph  Company  v 531 

Smythe  (S.  R.)  Company;  Ft.  Worth  Glass  &  Sand  Company  v. .  388 

Snyder  Brokerage  &  Storage  Company;  Day  v 195 

Southern  Kansas  Bailway  Company  of  Texas  v.  Butler 617 

Southern  Pacific  Company  v.  Blake 396 

Southern  Pacific  Company  v.  Meadors  &  Company 35 

Spielhagen;  Falfurrias  Immigration  Company  v Ill 

S.  R.  Smythe  Company;  Ft.  Worth  Glass  &  Sand  Company  v 388 

Stephenville,  North  &  South  Texas  Railway   Company  v.   Waco 

Mill  &  Elevator  Company 262 

Stewart;  Louisiana  &  Texas  Lumber  Company  v 255 

Storey;    Granberry    v 9 

Stringfellow-Hume  Hardware  Company;  Buffalo  Pitts  Company  v.  49 

Tack;  Atchison,  Topeka  &  Santa  Fe  Railway  Company  v 551 

Taylor;  Freeman,  Receiver,  v 393 

Temple;  International  &  Great  Northern  Railroad  Company  v. . . .  592 

Terry  v.  Texas  Brewing  Company 505 

Texas  Brewing  Company;  Terry  v 505 

Texas  &  New  Orleans  Railroad  Company  v.  Brouillette 619 

Texas  &  New  Orleans  Railroad  Company  v.  Sabine  Tram  Com- 
pany      353 

Texas  &  Pacific  Railway  Company  v.  Driskell 310 

Texas  Telegraph  &  Telephone  Company  v.  Thompson 408 

Thacker;   Gallup   v 1 

Thoqipson;  Texas  Telegraph  &  Telephone  Company  v 408 

Tinner;  McGee  v 347 

Tompkins  v.  Perry 183 

Tracy;  San  Antonio  &  Aransas  Pass  Railway  Company  v 674 

Trammell ;  Chamberlain  v 650 

Travis  County ;  Kennedy  v 547 

Trezevant  &  Cochran  v.  Powell  &  Company 449 

Trower;  Pecos  &  Northern  Tjexas  Railway  Company  v 53 

United  States  Fidelity  &  Guaranty  Company  v.  Buhrer 372 

Vetter;  Freeman,  Receiver,  v 569 

Waco   Mill  &  Elevator   Company;   Stephenville,   North   &   South 

Texas  Railway  Company  v 262 

Wadsworth  v.  Groom 322 

Wallis;  Goodrich  v 317 


zri  Cases  BspoRTsa 

PAGE 

Watkins,  Guardian;  Hoffman  v 522 

Watson   V.    Harris 263 

Weeks;  Western  Union  Telegraph  Company  v 216 

Weil   (Edward)   Company ;  Sinsheimer  v 209 

Weir;   Marx   v 620 

West ;  Halil  &  Company  v 431 

Western  Union  Telegraph  Company  v.  Buchanan 212 

Western  Union  Telegraph  Company  v.  Connell  (E.  P.)  Land  Com- 
pany   168 

Western  Union  Telegraph  Company  v.  Gilliland 185 

Western  Union  Telegraph  Company  v.  Guinn ^ 177 

Western  Union  Telegraph  Company  v.  Smith 531 

Western  Union  Telegraph  Company  v.  Weeks 216 

Western  Union  Telegraph  Company  v.  Young 232 

Whitcomb  v.  City  of  Houston 555 

White  V.  Holmes 349 

White    V.    Holmes 438 

Whittaker  v.    McWhorter 45 

Willson  V.   Crawford 580 

Wittliff  V.  Biscoe 125 

Wright  Hardware  Company;  J.  I.  Case  Threshing  Machine  Com- 
pany V 481 

Young;  Western  Union  Telegraph  Company  v 232 


GASES  CITED. 


PAGB 

Aoeident  Ins.   Co.  v.  Bennett,  90 

Tenn.,  266   427 

Accident  Ins.  Co.  ▼.  Crandal,  120 

U.  S.,  527   418 

Acklej  V.  Parmenter,  98  N.  Y.,  425  153 
Adams  t.  Gulf,  C.  ft  S.  F.  Ry.  Co., 

101  Texas,  6 109 

Adrian  v.  McCaakiU  (N.  C.)  3  L. 

R.  A.,  759  244 

Aiken  v.  Colorado  River  Ir.  Co., 

72  Fed.,  591 122 

Alamo  Fire  Ins.  Co.  ▼.  Davis,  45 

S.  W.,  604 41 

Alexander  v.  McOaffey,  39  Texas 

Civ.  App.,  8   415 

Alford  V.  Smith,  40  Texas,  85  . . .  307 

Allen  V.  Allen,  101  Texas,  362 271 

Allen  V.  Von  Rosenberg,  16  S.  W., 

1099 498 

Altgelt  V.  Memitz,  37  Texas  Civ. 

App.,  397 298 

American  Natl.  B.  of  Austin,  v. 

Cruger,  91  Texas,  446  453 

Anderson  v.  Northern  Mill  Co.,  42 

Minn.,  424 386 

Anderson  v.  Sutherland,  59  Texas, 

409 441 

Anderson  v.  Walker,  49  S.  W.,  937  407 
Armstrong  v.  O'Brien,   83   Texas, 

635 242 

Atchison  v.  Smith,  25  Texas,  230.  307 
Atchison  T.  ft  S.   F.  Ry.   Co.  v. 

Mills,  53  Texas  Civ.  App.,  359..  554 
Atchison,  T.   ft  S.   F.  Ry.  Co.  v. 

Williams,   38   Texas   Civ.   App., 

405 37 

Atkeson  v.  Bilger,  4  Texas  Civ. 

App.,  99  6 

Atlantic  Delaine  Co.  v.  James,  94 

U.  S.,  207   159 

Aultman  ft  Taylor  Co.  v.  Hefner, 

67  Texas,  54   34 

Austin  R.  T.  Ry.  Co.  v.  Cullen,  29 

8.  W.,  257    846 

Autry  v.  Reasor,  102  Texas,  123..  448 

Bailey  v.  Harris,  19  Texas,  110..  529 
Baltimore  ft  P.  Ry.  Co.  v.  Fifth 

Baptist  Church,  108  U.  S.>  317. .  550 
Bank  v.  Cresaon,  75  Texas,  298...  806 


PAfiB 

Baptist  Book  Concern  v.  Hendricks 

Est.,  46  S.  W.,  859   '153 

Bamett  v.  Pool,  23  Texas,  518...  542 
Bamhart  v.  Clark,  59  Texas,  552 

545,  571 
Barton  v.  American  National  Bank, 

8  Texas  Civ.  App.,  224 415 

Bass    V.    Tolbert,    51    Texas    Civ. 

App.,  437  242 

Bath  V.  Houston  ft  T.  C.  Ry.  Co., 

34  Texas  Civ.  App.,  234 544 

Battle  V.  Carter,  44  Texas,  485.. .  400 
Battle  V.  Guedry,  58  Texas,  111. . .  245 
Bean  v.  Bachelder,  3  Atl.    (Me.), 

279 286 

Beatty  v.  Masterson,  77  Texas,  171  146 
Beaumont  Pasture  Co.  v.  Preston, 

65  Texas,   451    146 

Becker  v.  Gulf  City  Street  Ry.  Co., 

80  Texas,  483   122 

Beital  v.  Dobbin,  44  S.  W.,  29(r. . .  153 
Belcher  v.  Mulhall,  57  Texas,  17..   519 

Bell  V.  State,  29  Texas,  492 263 

Bell  County  v.  FelU,  120  S.  W., 

1065 271 

Bellamy   v.   McCarthy,   75    Texas, 

293 460 

Bender  v.  Brooks,  61  Texas  Civ. 

App.,  464  516 

Bender  v.  Brooks,  103  Texas,  329.  473 
Bennett  v.  Robinson,  27  Mich.,  20.  655 
Benz  V.  Fabian  (N.  J.),  36  Atl., 

760 334 

Bering  v.  Ashley,  30  S.  W.,  838. . .  260 
Berry  v.  McAdams,  93  Texas,  434.  195 
Betzer  v.  Goff,  36  Texas  Civ.  App., 

406 492 

Bexar  Bldg.  ft  Loan  Assn.  v.  Seebe, 

40  S.  W.,  876    166 

Bibby  v.  Thomas,  131  Ala.,  360. . .  14 
Biddel  v.  Bri^olara,  64  Cal.,  354.  153 
Biggerstaff  v.  Murphy,  3  Texas  Civ. 

App.,  363  162 

Blum  V.  Rogers,  78  Texas,  630 443 

Bchn  Mfg.  Co.  v.  Erickson,  55  Fed., 

943 566 

Bomar  v.  Rosser,  131  Ala.,  216. .. .  169 
Bonner  v.  Green,  24  S.  W:,  837. . .     88 

Boone  v.  Miller,  86  Texas,  80 655 

Borchers  v.  Mead,  17  Texas  Civ. 

App.,  32 6 


XVIU 


Cases  Cited. 


PAGE 

Boston  &  A.  R.  R.  Go.  y.  Mercantile 

Trust  &  Dep.  Co.,  34  Atl.,  778..  677 
Bounds   T.    City   of    Hubbard,    47 

Texas  Civ.  App.,  233 483 

Bowman  v.   Saigling,   111   S.   W., 

1083 284 

Boynton  v.  Equitable  L.  Ass.  Soc., 

106  La.,  202 427,  428 

Branch  v.  Baker,  70  Texas,  190. . .  9 
Brantley  v.  Thomas,  22  Texas,  276 

34,  199 
Brooks  ▼.  Chatham,  67  Texas,  31. .  616 
Brooks   V.    City    of   WichiU,    114 

Fed.,  299   663 

Brown  v.  Griffin,  71  Texas,  664...  344 
Brown  v.  Mitchell,  76  Texas,  15. . .  140 
Brown  v.  Sullivan,  71  Texas,  476. .  627 
Brunswig  v.  White,  70  Texas,  604.  346 
Bryan     Cottonseed     Oil     Mill     v. 

Fuller,  67   S.  W.,  924 34 

Buchanan  v.  Bilger,  64  Texas,  590.  302 
Building  &  Loan  Assn.  v.  Hardy, 

86  Texas,  610  656 

Bumpas  v.  Zackary,  34  S.  W.,  672.  656 
Burleson  ▼.  Durham,  46  Texas,  152      6 

Bums  V.  Ross,  71  Texas,  519 273 

Burnett  v.  Oechsner,  92  Texas,  688  386 

Busk  V.  Lowrie,  86  Texas,  128 6 

Buttle  V.  Page  Box  Co.    (Mass.), 

66  N.  E.,  683  666 

Cahill  y.  Benson,  19  Texas  Ciy. 

App.,   30    83 

California  Ins.  Co.  v.  Union  Comp. 

Co.,  133  U.  S.,  387  678 

Callaghan  y.  Grenet,  66  Texas,  237  493 
Cameron  y.  Morris,  83  Texas,  14..  278 
Campbell  y.  Bechsenschutz,  25  S. 

W.,  971    57 

Cannell  y.  Smith,  12  L.  R.  A.,  395  242 
Cantwell  y.  Columbia  Lead  Co.,  97 

8.  W.,  167   122,  123 

Capps  &   Cantey  y.  Leachman,  90 

Texas,  602  246 

Carland   y.   Western   U.   Tel.   Co., 

118   Mich.,    369    214 

Carroll  y.  Welch,  26  Texas,  160..  328 

Cason  y.  Connor,  83  Texas,  26 493 

Caswell  y.  Greer,  4  Texas  Civ.  App., 

669 263 

Central  Bk.  of  Brooklyn  y.  Ham- 

mett,  60  N.  Y.,  168 244 

Chapman  y.   Brite,  4  Texas  Civ. 

App.,   606    306 

Chicago,  M.  k  St.  P.  Ry.  Co.  v. 

Minnesota,  134  U.  S.,  418 369 

Chicago,   R.  I.  &  P.   Ry,  Co.  v. 

Gillett,  99  S.  W.,  713   96 

Chicago,  T.  &  M.   C.  Ry.  Cb.  v. 

Titterington,  84  Texas,  218 666 

Childers  v.   Henderson,  76  Texas, 

664 278 

Chisholm  y.  Weise,  5  Okla.,  217..     12 


PAOB 

Churchwell  y.  Sweeney,  29  iTexas 

Civ.  App.,  166   616 

Cin.,  Ind.,  St.  L.  &  C.  Ry.  Co.  y. 

Case,  122  Ind.,  310 96 

City  of  Bryan  v.  Page,  61  Texas, 

634 27 

City   of   Galveston   y.    Brown,   28 

Texas  Civ.  App.,  274   27 

City  of  San  Antonio  v.  French,  80 

Texas,   678    27 

Claiborne  v.  Missouri,  K.  k  T.  of 

Texas,  21  Texas  Civ.  App.,  648. .     66 

Clark  y.  Barnard,  108  U.  S.,  436. .   563 

Clark  y.  Insurance  Co.,  75  Mass., 
148 222 

demons' v.  Ry.  Co.,  i37  Wis^isi.  602 
Cleveland  v.  Simpson,  77  Texas,  97  246 
Clifton  y.  Charles,  63  Texas  Civ. 

App.,  448   436 

Cockrell  v.  Davie,  14  Mont.,  131..  136 
Coe  V.  Errol,  116  U.  S.,  617. .  .363,  366 
Cold  Blast  Trans.  Co.  y.  K.  C.  Bolt 

k  Nut  Co.,  67  L.  R.  A.,  699 607 

Cole  y.  Dial,  8  Texas,  348 609 

Collier  v.  Betterton,  87  Texas,  440  661 
Collum  y.  Sanger  Bros.,  98  Texas, 

162 ^ 655 

Columbia  Nat.  S.  D.  Co.  v.  Washed 

Bar  S.  D.  Co.,  136  Fed.,  710...   122 
Continental  Ins.  Co.  y.  Milliken,  64 

Texas,  46  .162 

Continental  Life  Ins.  Co.  v.  Cham- 
berlain,   132    U.    S.,    304, 

418,  420,  421 
Cook  y.  Houston  Direct  Nav.  Co., 

76   Texas,   368    624 

Cooper  v.  Lee,  75  Texas,  114 656 

Cooper  Mfg.  Co.  v.  Ferguson,  113 

U.  S.,  727   393 

Corrigan  v.  Fitzsimmons,  51  Texas 

Civ.  App.,  444   6 

Corzine  v.  Williams,  85  Texas,  499  503 
Couadeau    v.    American    Accident 

Co.,  95  Ky.,  280   427 

Cox  y.  Royal  Life  of  Joseph,  42 

Oregon,  365   427 

Crosby  v.  Crosby,  92  Texas,  441 .. .  99 
Crowell  y.  Hospital,  27  N.  J.  Eq., 

650 168 

Crown  y.  Orr,  140  N.  Y.,  460 666 

Cunningham  y.  Bath  Iron  Works, 

43  Atl.,  106 566 

Daniels  ▼.  Valentine,  23  Ohio  St., 

632 86 

Darrow  v.  Harlow,  2  Wis.,  306  ...  484 
Dp.rrow  y.  Society,  116  N.  Y.,  537.  419 
Dauglitrey  y.  KnoUe,  44  Texas,  450  460 
Davis  y.  Railway  Co.,   131  Mass., 

268 136 

De  Cordova  y.  Rogers,  67  S.  W., 
1042 374 


Casbs  Citsd. 


PAGB 

Denecamp  v.  Townsend,  33  S.  W., 

265 664 

Dickenson  v.  McDennott,  13  Texas, 

248 307 

Dickerson  v.  Colgrove,  100  U.  S., 

678 469 

Dillingham  ▼.  Wood,  8  Texas  Civ. 

App.,   71    66 

Dillon  v.  Iowa  Cent  Ry.  Co.,  118 

Iowa,  646 207 

Dodge  ▼.  Woolsey,  18  Howard,  331  122 
Dole  y.  Sherwood,  41  Minn.,  636..  484 
Downey  v.  Sawyer  (Mass.),  32  N. 

E.,  664   666 

Dulany  v.  Nolen  County,  86  Texas, 

225 649 

Duncan  v.  Matney,  29  Mo.,  368. . .  407 
Dineen  v.   General  Ace.   Ins.   Co., 

110  N.  Y.  Supp.,  344 420,  422 

Dunn  y.  Taylor,  102  Texas,  80...  286 
Dunovant's   Estate  ▼.    Stafford   k 

Co.,  36  Texas  Civ.  App.,  33 461 

Dwight  V.  Insurance  Co.,   103  N. 

Y.,  341   419 

Easterling  V.  Blythe,  7  Texas,  209.  492 
Eastern   Tex.   R.   Co.   v.   Eddings, 

30  Texas  Civ.  App.,  170 649 

Eastern  Tex.  R.  Co.  v.  Scurlock, 

76  S.  W.,  367   649,  661 

Eaton  V.  Tod,  68  S.  W.,  646 460 

Elliott  V.  Elliott,  105  S.  W.,  1011.  161 
Ellis  County  v.  Thompson,  96  Tex- 
as, 22   338 

Ellison  V.  Railway  Co.,  33  Texas 

Civ.  App.,  1   87 

El  Paso  S.  W.  Ry.  Co.  v.  Barrett, 

46  Texas  Civ.  App.,  14 691 

Equitable  Ins.  Co.  v.  Hazlewood,  75 

Texas,   338    420 

Eureka  Sandstone  Co.  v.  Long,  11 

Wash.,   161    135 

Evans  v.  Brandon,  63  Texas,  66. . .  122 
Evans   v.   Goggan,   6   Texas   Civ. 

App.,  129  666 

Evansich  v.  Gulf,  C.  &  S.  F.  R. 

Co.,  67  Texas,  126  344,  624 

Evetts  V.  Johns,  76  S.  W.,  778 14 

Eylar  v.  Eylar,  60  Texas,  316 664 

Faulk  V.  Dashiell,  62  Texas,  642..  334 
Fidelity  &  Casualty  Co.  v.  Loewen- 

stein,  97  Fed.,  17 421 

Fidelity  Mut.  Life  Assn.  v.  Miller, 

92  Fed.    63   417 

Fields  V.  Thistle!  68  N.'  J.'Eq.V339  161 
First  Natl.  Bank  v.  Telephone  Co., 

30  Ohio,  556   86 

Fischer  v.  Simon,  96  Texas,  234. .  656 

Fisk  V.  Norvell,  9  Texas,  14 498 

Fitzhugh  V.  Franco-Texas  Land  Co., 

81  Texas,  313  493 


*  PAfll 

Foley  V.  Storrie,  4  Texas  Civ.  App., 

377 649 

Freedman  v.  Vallie,  76  S.  W.,  324.  374 
Ft.   Worth   &    D.    C.    Ry.    Co.    v. 

Greathouse,  82  Texas,  104  ....  52 
Ft.   Worth    &   D.    C.    Ry.    Co.    v. 

Measles,  81  Texas,  474 345,  592 

Ft.    Worth    &   D.    C.    Ry.    Co.    v. 

Rogers,  24  Texas  Civ.  App.,  382.  66 
Ft.    Worth    &    D.    C.    Ry.    Co.   v. 

Spear,  107  S.  W.,  616 88 

Ft.    Worth   &   N.    0.    Ry.    Co.   v. 

Pearce,  75  Texas,  286 649 

Ft.    Worth   &   R.    G.   Ry.    Co.   v. 

Morris,  45  Texas  Civ.  App.,  696 

87     90 
Ft.   Worth   &  R.   G.   Ry.   Co.   v! 

Word,  111  S.  W.,  763 172 

Fonts    V.    Ayres,    11    Texas    Civ. 

App.,  338  62 

Frank  v.  Brown  Hardware  Co.,  10 

Texas  Civ.  App.,  430   92 

Franklin  v.  Coffee,  18  Texas,  415. .  616 
Freeman    v.    Collier    Racket    Co., 

101   Texas,  60    161 

Freeman  v.  Garcia,  66  Texas  Civ. 

App.,  638    565,  667 

Freeman  v.  Mer.  Assn.,  166  Mass., 

353 86 

Gainesville  Katl.  Bank  v.  Bam- 
berger, 77  Texas,  63 469 

Gallup  V.  Thacker,  103  Texas,  310.  9 
Galveston,  H.  &.  S.  A.  Ry.  Co.  v. 

Allison,  59  Texas,  198  644 

Galveston,  H.  &  8.  A.  Ry.  Co.  v. 

Bonnet,  38  S.  W.,  813 608 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Bracken,  69  Texas,  76 84 

Galveston,  H.  &  S.  A.  Ry.  Co.  v. 

Brown,  33  Texas  Civ.  App.,  589.  564 
Galveston,  H.  &  S.  A.  Ry.  Co.  v. 

Fales,  33  Texas  Civ.  App.,  457.  400 
Galveston,  H.  &  S.  A.  Ry.  Co.  v. 

Johnson,  74  Texas,  256  483 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Keen,  73  S.  W.,  1074 263 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Noreke,  110  S.  W.,  82  639 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Perry,  36  Texas  Civ.  App.,  414. .  87 
Galveston,  K.  k  8,  A,  Ry.  Co.  v. 

Pigott,  64  Texas  Civ.  App.,  367.  678 
Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Piper,  62  Texas  Civ.  App.,  568. .  192 
Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Piper,  115  8.  W.,  107 643,  644 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Slinkard,  17  Texas  Civ.  App.,  585  554 
Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Thompson,  44  S.  W.,  9 172 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 

Wallace,  117  8.  W.,  .169  38 


i 


Gases  Cited. 


1 


PAcft 

GaWeston,  H.  &  S.  A.  Ry.  Co.  v. 

Zantsinger,  93  Texas,  64 386 

Galveston,   H.    &   N.    Ry.    Ck).   ▼. 

Olds,  112  8.  W.,  792   624 

Gardner  v.  Randell,  70  Texas,  453.  629 
Garner  v.  Boyle,  97  Texas,  460...  324 
Garner  v.  Burleson,  26  Texas,  348.  602 
Garrett    T.    Burleson,    26    Texas 

Supp.,  41   476 

Garvin  v.  Hall,  83  Texas,  295 666 

Gaunce  v.  Railway  Co.,  20  Texas 

Civ.  App.,  33   83 

Gay  V.  Pemberton,  44  8.  W.,  400. .  163 
George  T.  Hesse,  100  Texas,  44. . .   186 

Gibson  v.  Poor,  21  N.  H.,  446 147 

Giddings  v.  Fisher,  97  Texas,  184.  260 
Giddings  v.  8teele,  28  Texas,  742 . .  302 
Giflford  v.  Corrigan,  117  N.  Y.,  267  161 
Gilbert  v.  Coons,  37  III.  App.,  448 .  484 
Gillespie  v.  Crawford,  42  8.  W., 

625 162 

Gillis  V.   Rosenheimer,   64   Texas, 

246 616 

Golden  Gate  Pack.  Co.  v.  Farmers 

Union,  65  Cal.,  606 484 

Gore  V.  Western  U.  Tel.  Co.,  124 

8.  W.,  977    214 

Grand   Fraternity  ▼.  Melton,   102 

Texas   399  422 

Graves  v.  George,  64  8.  w!,  262. . .  263 
Graves  v.  Kinney,  96  Texas,  214..  664 
Gray    v.    Russell,    41    Texas    Civ. 

App.,   526    299 

Green  v.  Crow,  17  Texas,  180 277 

Grymes  v.  Sanders,  93  U.  8.,  55..  476 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Brown, 

16  Texas  Civ.  App.,  93   90 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  Brown, 

33  Texas  Civ.  App.,  269 608,  609 

Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Calvert, 

31  8.  W.,  679   263 

Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Comp- 

ton,  76  Texas,  667 640 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jack- 
son, 99  Texas,  343    96,  604 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John, 

9  Texas  Civ.  App.,  342   416 

Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Lone 

8tar    Salt    Co.,    26    Texas    Civ. 

App.,  631  79 

Gulf,  C.  &  8.  F.  Ry.  U).  v.  Moore, 

98  Texas,  302   192 

Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Pea- 
cock, 128  S.  W.,  463   396 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  Porter, 
25  Texas  Civ.  App.,  491   95 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  Sheider, 
88  Texas,  162  228 

Gulf,  C.  k  8.  F.  Ry.  Co.  ▼.  State, 
97  Texas,  274 362 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  State, 
204  U.  8.,  403   362 


Gulf,  C.  k  S.  F.  Ry.  Co.  y.  Wa^ley, 
15  Texas  Civ.  App.,  308   220 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  Warner, 
22  Texas  Civ.  App.,  167 90 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  Wil- 
liams, 72  Texas,  159 666 

Gulf,  C.  k  8.  F.  Ry.  Co.  ▼.  Wilson^ 
79  Texas,  371  90 

Gulf,  W.  T.  k  P.  Ry.  Co.  v.  Brown, 
27  Texas  Civ.  App.,  437 639 

Gunter  v.  Meade,   78  Texas,  639 

146,  320 

Guy  V.  Metcalf,  83  Texas,  37 297 

Hsas  V.  Dudley,  30  Ore.,  355 161 

Hairalson  v.  Carson,  111  Ga.,  67.   159 

Hall  V.  Hall,  11  Texas,  654 306 

Halsey  v.  Jones,  86  Texas,  488 . . .  604 
Hamburger  k  Dreyling  v.  Thomas, 

103  Texas,  280   170 

Handy  v.  Woodhouse,  26  8,  W.,  40  374 
Hannibal  k  St.  J.  Ry.  Co.  v.  Kan- 

aley,  39  Kan.,  1  376 

Hardy  v.  Beaty,  84  Texas,  662 492 

Harmer  v.  Reed  Apartment  Co.,  68 

N.  J.  L.,  332 386 

Harpending  v.  Haight,  39  Cal.,  189  40 
Harris  v.  Musgrave,  72  Texas,  18.  441 
Harris  v.  Nations,  79  Texas,  412. .  140 
Hawes  v.  Oakland,  104  U.  S.,  450.  122 
Hawkins  v.  Hawkins,  60  Cal.,  558.  520 
Hayden  v.  Houghton,  24  8.  W.,  804  34 
Hayes  v.  Gallagher,  21  Texas  Civ. 

App.,    88    604 

Hayworth  v.  Williams,  102  Texas, 

308 271 

Heath  v.  Layne,  62  Texas,  686  ...  374 
Heidenheimer  v.  Stewart,  65  Texas, 

323 654 

Helmke   v.    Thilmany    (Wis.),   83 

N.  W.,  360    566 

Henderson    v.   Lindley,    75   Texas, 

185 498,  501 

Hendrix  v,  Nunn,  46  Texas,  147 . .  273 
Henninger  v.  Heald,  52  N.  J.  £q., 

431   159 

Herbert  v.  Herbert,  59  S.  W.,  594.  302 
Hemdon  v.  Davenport,  75  Texas, 

462 22 

Hess  V.  State,  30  Texas  App.,  477.  544 
Hewitt  V.  Railway  Co.,  63  Iowa, 

611 96 

Hill  V.  Moore,  62  Texas,  610 492 

Hill  V.  Newman,  67  Texas,  265...  638 
Hill  V.  Sumner,  132  U.  8.,  118. . . .  334 
Hinzie    v.    Moody,    1    Texas    Civ. 

App.,  26  616 

Hoeldtke  v.  Horstman,  117  8.  W., 

217 148,  160 

Home  Benefit  Association  v.  Sar- 
gent, 142  U.  8.,  691   427 

Hooks   V.    Fitzenreiter,   76   Texas, 

277 639 


CiBSB  Cited. 


zzi 


PAGB 

Horn  V.  Arnold,  62  Texas,  161 277 

Houk  V.  Berg,  105  S.  W.,  1176...  197 
Houston  Cemetery  Go.  v.  Drew,  13 

Texas  Civ.  App.,  536   122 

Houston  City  St.  R.  Co.  v.  Sciacca, 

80  Texas,  355  345 

Houston  £1.  Co.  v.  Segar,  117  S. 

W.,  901    87 

Houston,  £.  &  W.  T.  Ry.  v.  Adams, 

44  Texas  Civ.  App.,  288 624 

Houston  &  T.  C.  Ry.  Co.  v.  Alex- 
ander, 102  Texas,  497 110 

Houston  &  T.  C.  Ry.  Co.  v.  Cowser, 

67  Texas,  293   609 

Houston  &  T.  C.  Ry.  Co.  v.  Jack- 
son, 62  Texas,  209 641 

Houston  &  T.  C.  Ry.  Co.  v.  Molloy, 

64  Texas,  614    88 

Houston  &  T.  C.  R.  Co.  v.  CDon- 

nell,  90  S.  W.,  886   415 

Houston  &  T.  C.  R.  Co.  v.  Roberts, 

101  Texas,  418   639 

Houston  &  T  C.  Rv.  Co.  v.  Symp- 

kins,  54  Texas,  615   624,  626 

Howard  F.  Insurance  Co.  v.  Trans- 
portation Co.,  12  Wall.,  194.  .85,     87 
Howell  V.  Hanrick,  88  Texas,  413. .   320 
Hudgins  v.  Sansom,  72  Texas,  229     43 
Hudson  V.   Wabash  Ry.   Co.,    101 

Mo.,   13    208 

Huffman  v.  Western  Mortgage  Co., 

13  Texas  Civ.  App.,  169 160 

Hungerford    v.    Hicks,    39    Conn., 

259 484 

Hunter  v.  Eastham,  95  Texas,  648  231 
Hunter  v.  Hodgson,  95  S.  W.,  637 .     22 

Hurt  V.  Cooper,  63  Texas,  366 654 

Hurt  V.  Wallace,  49  S.  W.,  676 .. .  520 
Hutchison  v.  Owen,  20  Texas,  287 .  602 
Hyde  v.  McFaddin,  140  Fed.,  442. .   542 

Hlinois  C.  R.  Co.  v.  Broughton, 
78  S.  W.,  876  207 

In  re  Haensell,  91  Fed.  Rep.,  365. .     21 

In  re  Lewis,  52  Kan.,  660 122 

In  re  Ward's  Estate,  73  Mich., 
220 509 

Indianola  v.  Gulf,  W.  T.  &  Pac. 
Ry.  Co.,  56  Texas,  694 663 

Ingram  v.  Maynard,  6  Texas,  131 . .  303 

International  &  G.  N.  Ry.  Co.  v. 
Brazzil,  78  Texas,  314 18 

International  &  G.  N.  Ry.  Co.  v. 
Butcher,  98  Texas,  462 87,    90 

International  &  G.  N.  Ry.^Co.  v. 
Dimmitt  Co.  Pasture  Co.,  5  Tex- 
as Civ.  App.,  186   189 

International  &  G.  K.  Ry.  Co.  v. 
Doolan,  120  S.  W.,  1118 481 

International  &  G.  N*.  Ry.  Co.  v. 
Glover,  88  S.  W.,  615 415 

International  &  G.  K.  Ry.  Co.  v. 
Halloren,  63  Texas,  63 89 


PAGE 

International  &  G.  N.  Ry.  Co.  v. 

Hester,  72  Texas,  40   665 

International  &  G.  N.  Ry.  Co.  v. 

Pape,  73  Texas,  601   480 

International  &  G.  N.  Ry.  Co.  v. 

Ploeger,  16  Texas  Ct.  Rep.,  183.  206 
International  &  G.  N.  Ry.  Co.  v. 

Sein,  89  Texas,  63 166 

International  &  G.  N.  Ry.  Co.  v. 

Stewart,  57  Texas,  170   88 

International  ic  G.  N.  Ry.  Co.  v. 

Tasby,  45  Texas  Civ.  App.,  416. .  412 
International  &  G.  N.  Ry.  Co.  v. 

Welch,  86  Texas,  204   89 

International   &  G.  N.  Ry.  Co.  v. 

Wilburn,  116  S.  W.,  Ill  ...643,  644 
International   &  G.  N.  Ry.  Co.  v. 

Woodward,  26  Texas  Civ.  App., 

389 211 

International  &  G.  N.  Ry.  Co.  v. 

Young,  72  S.  W.,  68 96 

Interstate  B.  &  L.  Assn.  v.  Bryan, 

21  Texas  Civ.  App.,  563 456 

Iowa  Life  Ins.   Co.  v.  Lewis,   187 

U.  S.,  335    428 

Iron    Mountain    &    H.    R.    Co.    v. 

Johnson,  119  U.  S.,  613 12 

Ishmel  V.  Potts,  44  S.  W.,  616 466 

Jackson  v.  Finley,  40  S.  W.,  427..  318 
Jackson  v.  Poteet,  89  S.  W.,  980. .  416 
James  v.  Fulcrod,  6  Texas,  612. . .  630 
Jay  County  v.  Taylor,  7  L.  R.  A., 

160 332,  334 

Jennings  v.  DeCordova,  20  Texas, 

514 6 

Jinks  V.  Moppin,  80  S.  W.,  391 655 

Johns  V.   Wilson,    180   U.   S.,   440 

150,  168 
Johnson  v.  Blount,  48  Texas,  38 . .  263 
Johnson  v.  Burton,  39  Texas  Civ. 

App.,   249    616 

Johnson   v.   Templeton,   60   Texas, 

238 441 

Johnson  v.  Western  U.  Tel.  Co.,  14 

Texas  Civ.  App.,  636  237 

Jones  V.  Andrews,  72  Texas,  6 . . .  259 

Jones  V.  Ford,  60  Texas,  127 284 

Jones  V.  Galveston,  H.  &  S.  A.  Ry., 

11  Texas  Civ.  App.,  39 *. .   666 

Jones  V.  Illinois  C.  R.  Co.,  104  S. 

W.,  268  209 

Jones  V.  Pyron,  57  Texas,  47 22 

Jones  V.  Weaver,  122  S.  W.,  619..  140 

Joske  V.  Irvine,  91  Texas,  574 377 

Joy  V.  Bank,  32  Texas  Civ.  App.,. 

398 197 

Kansas  &  A.  V.  Co.,  v.  Ayers,  63 
Ark.,  331   63 

Kansas  Citv,  M.  &  B.  v.  Southern 
Ry.  News  Co.,  62  S.  W.,  206...  677 


Cases  Citkd. 


PAGE 

Keck  V.  Woodward,  63  Texas  Civ. 

App.,   267    146 

Keller  v.  Ashford,  133  U.  S.,  610 

160,  168 
Kempner  y.  Comer,  73  Texas,  106.  616 
Kempner  v.  Ivory,  29  S.  W.,  639. .  643 
Kentucky  Hotel   Co.  v.  Camp,  97 

Ky.,   424    387 

Kenyon  v.  Association,  122  N.  Y., 

247 419 

Kinlow  V.  Kinlow,  72  Texas,  639. .  271 
Kneeland  v.  Miles,  24  S.  W.,  1113.  244 
Knittell  v.  Schmidt,  16  Texas  Civ. 

App.,  7    89,     90 

Kramer    v.    Wolf,    Cigar    Co.,    99 

Texas.   697    211 

Krueger   v.   Wolf,    12   Texas   Civ. 

App.,   167    278,  279 

Kurtz  V.  Forquer,  94  Cal.,  91 135 

Lacey  v.  Ashe,  21  Texas,  394 646 

Lacy  V.  Lockett,  82  Texas,  191...  278 

Lacy  V.  Rollins,  74  Texas,  566 349 

Laing's  Exrs.  v.  Byrne,  34  N.  J. 

Eq.,  62   153 

Laird  v.  Thomas,  22  Texas,  280. . .  502 
Laird  v.  Winters,  27  Texas,  440..  12 
Lake  Shore  &  M.   S.   Ry.   Co.  v. 

Pinchin,  112  Ind.,  692   207 

Lakeview  Land  Co.  v.  San  Antonio 

Traction  Co.,  96  Texas,  252 393 

Lawrence  v.  Fox,  20  N.  Y.,  268. . .  162 
Lawrence  v.  Tennant,  15  Atl.,  643.  147 
Leathers  v.  Canfield,  46  L.  R.  A., 

33 242 

Le  Doux  V.  Johnson,  23  S.  W.,  903  655 
Lee  V.  Railway  Co.,  89  Texas,  588.     83 

Lee  V.  Stowe,  57  Texas,  444 140 

Lee  V.  Turner,  71  Texas,  264 481 

Leman  v.  Manhattan  Life  Ins.  Co., 

46  La.  Ann.,  1189 427 

Lessing  v.  Hardie,  55  Texas,  233. .  602 
Lessing  v.  Grimland,  74  Texas,  239  502 
Lester  v.  Piedmont  L.  Ins.  Co.,  55 

Ga.,  475   428 

Lew  V.  Lacour,  43  Texas  Civ.  App., 

191   443 

Lewis  V.  Nichols,  38  Texas,  54 299 

Lindsley  v.  Luckett,  20  Texas,  616  464 

Line  v.*  Johnson,  12  East,  648 85 

Lippencott  v.  York,  86  Texas,  276.  654 
Liverpool  &  G.  W.  Steam    Co.  v. 

Phenix  Ins.  Co.,  129  U.  S.,  397.  678 
liodowick  Lumb.  Co.  v.  Taylor,  39 

Texas  Civ.  App.,  302...". 591 

London  Ass.  Corp.  v.  Saxton,  56 

111.    App.,   664    222 

Louisiana  &.  T.  Lumb.  Co.  v.  Ken- 
nedy,  103  Texas,  297 174,  260 

Louisville  &  N.  Ry.  Co.  v.  Hocker, 

111  Ky.,  707  208 

Louisville  &  N.  Ry.  Co.  v.  Mottley, 

211  U.  S.,  149 192 


PAGB 

Louisville  k  N.  R.  Co.  v.  Scott,  118 

S.  W.,  990    38 

Love  V.  Breedlove,  75  Texas,  649..  663 
Luther  v.  Western  Union  Tel.  Co., 

26  Texas  Civ.  App.,  31    441 

Lynn  Gas  &  E.  Co.  v.  Insurance 

Co.,   158  Mass.,  670    86 

Lyon  V.  Bedgood,  117  S.  W.,  900. .  87 
Lyon  V.  United  Modems,  148  Cal., 

470 420 

McCown  V.  Kitchen,  62  S.  W.,  801 .     52 

McCreary  v.  Gaines,  66  Texas,  486 .  638 

McDonald  v.  Campbell,  57  Texas, 
614 615 

McDonald  v.  Snelling,  14  Allen, 
295 85 

McDonaugh  v.  Cross,  40  Texas,  271 

498,  601 

McLane  v.  Elder,  23  S.  W.,  768..   168 

McRae  v.  White,  42  S.  W.,  794. . .     12 

Manufacturers'  Ace.  Indemnity  Co. 
V.  Dorgan,  16  U.  S.,  App.,  290.  418 

Marble  v.  City  of  Worcester,  4 
Gray,  398 86,    87 

Martin  v.  Moran,  11  Texas  Civ. 
App.,  609  272 

Martin  v.  Parker,  26  Texas,  254 . .  492 

Martin  v.  Stubbings,  126  111.,  387.  420 

Mason  v.   Bender,   97   S.   W.,   716 

473,  492 

Masonic  Mutual  Ben.  Soc.  v.  Burk- 
hardt,  110  Ind.,  189 420 

Matula  V.  Freytag,  101  Texas,  357  298 

Melton  V.  Beasley,  121  S.  W.,  674.   686 

Merrill  v.  Roberts,  7?  Texas,  28..  441 

Metal  Fi  rep  roofing  Co.  v.  Beilharz, 
88  S.  W.,  612 391 

Mexican  Cent.  Ry.  Co.  v.  Lauri- 
cella,  87  Texas,  277   400 

Mexican  Cent.  Ry.  Co.  v.  Mitten, 
13  Texas  Civ.  App.,  653 399 

Mich.  S.  L.  Asso.  v.  Atterbury,  16 
Texas  Civ.  App.,  222   163 

Millikin  v.  Edgar  County,  18  L.  R. 
A,  447    332,  334 

Missouri,  K.  &  T.  Ry.  Co.  v.  Car- 
penter, 114  S.  W.,  900 643,  644 

Missouri,  K.  &  T.  Ry.  Co.  v.  Dil- 
worth,  96  Texas,  331  438,  605 

Missouri,  K.  &  T.  Ry.  Co.  v.  Eyer, 
96  Texas,  72  206 

Missouri,  K.  &  T.  Ry.  Co.  v.  Gar- 
rett, 96  S.  W.,  53  605 

Missouri,  K.  &  T.  Ry.  Co.  v.  Gil- 
bert, 124  S.  W.,  434 480 

Missouri,  K.  &  T.  Ry.  Co,  v.  Han- 
nig,  91  Texas,  347 109 

Missouri,  K.  &  T.  Ry.  Co.  v.  James, 
120  S.  W.,  269  206 

Missouri,  K.  &  T.  Ry.  Co.  v.  Kyser 
&  Sutherland,  43  Texas  Civ. 
App.,  322  96 


Cases  Gitbd. 


zziu 


PAGB 

Missouri,  K.  &  T.  Ry.  Co.  v.  Kyser 
ib  Sutherland,  38  Texas  Civ. 
App.,  365   172 

Missouri,  K.  k  T.  Ry.  Co.  y.  Ma- 
lone,  102  Texas,  269 209 

Missouri,  K.  k  T.  Ry.  Co.  v.  Neaves, 
60  Texas  Civ.  App.,  306 192 

Missouri,  K.  &  T.  Ry.  Co.  v.  New- 
ton, 60  Texas  Civ.  App.,  110 536 

Missouri,  K.  &  T.  Ry.  Co.  v.  Rod- 
gers,  89  Texas,  675 565 

Missouri,  K.  k  T.  Ry.  Co.  v.  Scog- 
gin  k  Dupree,  123  S.  W.,  229..  639 

Missouri,  K.  k  T.  Ry.  Co.  v.  Snow- 
den,  44  Texas  Civ.  App.,  509. . .  346 

Missouri,  K  &  T.  Ry.  Co.  v.  White, 
22  Texas  Civ.  App.,  424   90 

Missouri,  K.  k  T.  Ry.  Co.  v.  Wil- 
liams, 103  Texas,  228   554 

Missouri  Pac.  Ry.  Co.  v.  Ivy,  71 
Texas,  417   140 

Mitchell  V.  Marker,  25  L.  R.  A., 
3 387 

Mitchell  V.  Rucker,  22  Texas,  67 

306,  307 

Moore  v.  Giesecke,  76  Texas,  547.   166 

Moore  v.  Poole,  25  S.  W.,  802 .. .  349 

Moore  v.  Torrey,  1  Texas,  442 638 

Moran  v.  Wheeler,  87  Texas,  179.     70 

Moran  Bolt  k  C.  Co.  v.  St.  Louis 
Car  Co.,  109  S.  W.,  52 507 

Moreland  v.  Atchison,  19  Texas, 
309 369 

Morgan  v.  Butler,  23  Texas  Civ. 
App.,  470  146 

Morris  v.  Balkham,  75  Texas,  113.   245 

Morris  v.  Davis,  31  S.  W.,  850 639 

Morris  v.  Insurance  Co.,  43  S.  W., 
900 83 

Morton  v.  Morris,  27  Texas  Civ. 
App.,  262 • 166 

Moss  k  Raley  v.  Wren,  102  Texas, 
567 167,  486 

Munzheimer  k  Klein  v.  Fairbanks 
k  Co.,  82  Texas,  351 522 

Mussina  v.  Groldthwaite,  34  Texas, 
132 122 

Mustain  v.  Stokes,  90  Texas,  362. .     83 

Mutual  Life  Ins.  Co.  v.  Whiswell, 
56  Kan.,  765    427 

Mutual  Rec.  Life  Ins.  Co.  v.  Dob- 
ler,  137  Fed.,  560 419 

Navarro  Pub.  Co.  v.  Fishbum,  2 

Posey,  U.  C,  596 160 

Neal  V.  Galveston,  H.  k  S.  A.  Ry. 

Co.,  37  Texas  Civ.  App.,  235...  415 
Needham    v.    Dial,    4    Texas    Civ. 

App.,  141   197 

Nelson  v.   Southern   Railway   Co., 

172  Fed.  Rep.,  478 192 

Newman  v.  Dodson,  61  Texas,  96. .  211 


PAGS 

Newton  v.  Southwestern  Mut.  Life 
Assn.,  116  Iowa,  311  416 

New  York  C.  R.  R.  Co.  v.  Lock- 
wood,  17  Wall.,  357   678 

New  York  L.  S.  R.  Co.  v.  Rohr- 
bough,  2  White  k  W.  C.  C,  216.   639 

New  York  k  Tex.  L.  Co.  v.  Gard- 
ner, 25  S.  W.,  737 288 

Nichols  V.  Minnesota  Thrashing 
Mfg.  Co.  (Minn.),  73  N.  W.,  415     62 

Nicola,  Stone  k  Meyers  Co.  v. 
Louisville  k  N.  R.  R.  Co.,  14  I. 
C.  C.  Rep.,  199 40 

Northcraft  v.  Oliver,  74  Texas,  166  302 

Northern  Tex.  Trac.  Co.  v.  Jami- 
son, 38  Texas  Civ.  App.,  65 18 

Northside  Ry.  Co.  v.  Worthington, 
88  Texas,  563  136 

Northwestern  L.  Ass.  Co.  v.  Stur- 
devant,  24  Texas  Civ.  App.,  331.  428 

Oakley  v.  Bennett,  11  How.,  83...  542 
Ochoa  V.  Garza,  1  W.  &  W.,  sec. 

939 14 

Odell  V.  Wharton,  87  Texas,   173 

463,  464 
Osborne  v.  Ayers,  32  S.  W.,  73. . .  493 
Overton   v.    Blum,   60   Texas,   423 

440,  441 

Pace  V.  Potter,  85  Texas,  473....  399 

Pace  V.  Price,  46  S.  W.,  203 263 

Palmer  v.  Harrison  (Mich.),  23  N. 

W.,   624    566 

Paris  Grocery  Co.  v.  Burks,  99  S. 

W.,   1138    656 

Parker  v.  Coop,  60  Texas,  118 75 

Parker  v.  Stephens,  39  S.  W.,  164.  493 
Patty  V.  Miller,  6  Texas  Civ.  App., 

308 57 

Pearce  v.  Bell,  21  Texas,  688 284 

Penn.  Mut.  Ins.  Co.  v.  Mechanic's 

Sav.  Bank  k  Trust  Co.,  19  C.  C. 

A.,  293    417,  420 

People  V.  Devlin,  33  N.  Y.,  277 40 

People  V.  Hatch,  19  111.,  283 40 

Pevelor  v.  Pevelor,  54  Texas,  53 . . .  302 
Phelps  V.   Harris,  U.   S.,  25   Law 

Ed.,  855   344 

Philadelphia,  Wil.  k  Bait.  R.  Co. 

V.  Lehman  k  Bro.,  56  Md.,  209 . .  96 
Philipowski  v.  Spencer,  63  Texas, 

605 318 

Phoenix  Ins.  Co.  v.  Gray,  167  Ga., 

110 222 

Pierce  v.  Johnson,  60  S.  W.,  610.  407 
Pitman  v.  Holmes,  34  Texas  Civ. 

App,  485    327 

Piatt  V.  Union  Pacific  R.  Co.,  U. 

S.,  25  Law  Ed.,  424   334 

Pleasants  v.  Raleigh,  etc.  Ry.  Co., 

121  N.  C,  492 376 


Cases  Citkd. 


PAGE 

Polk  V.  Beaumont  Pasture  Co.,  26 

Texas  Civ.  App.,  242 631 

Postal   Tel.   Co.   v.   Sunset  Const. 

Co.,  102  Texas,  148   634 

Pratt  V.  Prouty  (Mass.),  26  N.  E., 

1002 666 

Proctor  Coal  Co.  v.  Strunk,  96  S. 

W.,  603 649 

Pullman  Co.  v.  Norton,  91  S.  W., 

841 677 

Railey  v.  Hopkins,  50  Texas  Civ. 

App.,  600  448 

Ramirez  v.  Smith,  04  Texas,  191..  655 
Ramsey  v.  Allison,  64  Texas,  703. .   369 

Ramsey  v.  Todd,  95  Texas,  614 134 

Randall  v.  Lingwall,  43  Ore.,  383.  655 
Red    River    Bank    v.    Higgins,    72 

Texas,  68   305 

Redfeam  v.  Craig,  57  S.  C,  534. . .   156 

Renn  v.  Samos,  42  Texas,  110 545 

Rice   V.    Goolsbee,    45    Texas    Civ. 

App.,  254  260 

Rice  &,  Lyon  v.  Lewis,  59  Texas 

Civ.  App.,  273 110 

Richardson  v.  Hutch  ins,  68  Texas, 

89 303 

Rikel  V.  Ferguson,  117  N.  Y.,  658. .  566 
Robinska  v.  Mills,  174  Mass.,  432.  566 
Robinson  v.  Collier,  53  Texas  Civ. 

App.,  285   165 

Rock  Island  Plow  Co.  v.  Alten,  102 

Texas,  366  614,  616 

Roco  V.  Green,  60  Texas,  483 . .  279,  280 
Roots  V.  Robertson,  93  Texas,  365 

279,  280 
Roper  ▼.  Texas  Cent.  R.  Co.,  119 

S.   W.,  696    209 

Rowell  V.  Western  U.  Tel.  Co.,  75 

Texas,    26    237 

Roy  V.  Whitaker,  92  Texas,  346. . .  299 
Royal  Ins.  Co.  v.  Texas  &  Gulf  Ry., 

102  Texas,  306  673 

Ryan  v.  Jackson,  11  Texas,  399..  638 

Sabine  &  E.  T.  Ry.  Co.  v.  Joachimi, 
68  Texas,  452  671 

Safety  I.  Wire  &  C.  Co.  v.  Balti- 
more, 74   Fed.,  372    134,  136 

St.  Louis  Brewing  Association  v. 
Hayes,  97  Fed.,  859 136 

St.  L.  I.  M.  &  S.  Ry.  Co.  v.  Bos- 
ear,  108  S.  W.,  1032 63 

St.  Louis  Ry.  Co,  v.  Maloney,  33 
S.  W.,  767    643 

St.  Louis  &  S.  F.  Ry.  Co.  v.  Chris- 
tian, 8  Texas  Civ.  App.,  246 344 

St.  Louis  &  S.  F.  Ry.  Co.  v.  Honea, 
84  S.  W.,  268  536 

StK  Louis  &  S.  F.  Ry.  Co.  v.  Hurst, 
67  Ark.,  407   63 

St.  Louis  ft  S.  F.  Ry.  Co.  v.  Pearce, 
82  Ark.,  353   63 


PAGB 

Salen  v.  Anson,  67  Pae.,  190 663 

Sam  V.  Hochstadler,  76  Texas,  164  399 
San  Antonio  &  A.  P.  Ry.  Co.  v. 

Beauchamp,   64   Texas   Civ.   App., 

123 627 

San  Antonio  k  A.  P.  Ry.  Co.  v. 

Belt,  24  Texas  Civ.  App.,  281..  90 
San  Antonio  &  A.  P.  Ry.  Co.  v. 

Engelhom,  24  Texas  Civ.  App., 

324 664 

San  Antonio  &  A.  P.  Ry.  Co.  v. 

Helm,  64  Texas,  147 480,  481 

San  Antonio  k  A.   P.  Ry.  Co.  v. 

Josey,  6  Texas  Ct.  Rep.,  472...  96 
San  Antonio  &  A.   P.  Ry.   Co.  v. 

McMillan,  100  Texas,  662 206 

San  Antonio  &  A.  P.  Ry.  Co.   v. 

Vaughn,  5  Texas  Civ.  App.,  196.  624 
San  Antonio  &  A.  P.  Ry.  Co.  v. 

Weigers,    22    Texas    Civ.    App., 

344 627 

San  Antonio  &  A.   P.   Ry.  Co.  v. 

Wright,  20  Texas  Civ.  App.,  136  96 
San    Antonio    Light    Pub.    Co.    v. 

Moore,  46  Texas  Civ.  App.,  269.  211 
San  Antonio  St.  Ry.  Co.  v.  Adams, 

87  Texas,  125   483 

San  Antonio  St.  Ry.  Co.  v.  Watz- 

favzick,  28  S.  W.,  116   346 

San  Antonio  Traction  Co.  v.  Pro- 

bandt,  59  Texas  Civ.  App.,  265.  400 
Sanborn  v.   Atchison,  T.  i,  8.   F. 

Ry.  Co.  (Kan.),  10  Pac,  860..  667 
Sanchez  v.  Railway  Co.,  88  Texas, 

177 206,  377 

Sandoval  v.  Rosser,  86  Texas,  687.  602 
Scalinff  v.  First  National  Bank  of 

Wichita    Falls,    39    Texas    Civ. 

App.,   154    51,    62 

Schneider  v.  Roe,  25  S.  W.,  68...  153 
Schneider  v.  Sellers,  98  Texas,  380.  300 
Schuster  v.  Gray,  8  Kan.  App.,  222  14 
Schuster  v.  LaLonde,  57  Texas,  29.  211 
Scott   V.   Cunningham,    60   Texas, 

666 277 

Scottish  American  Mortgage  Com- 
pany V.  Davis,  46  Texas,  604  . .  169 
Security    Co.    v.    Panhandle   Natl. 

Bank,  93  Texas,  576 393 

Security  T.  k  L.  Ins.  Co.^v.  Halum, 

32  Texas  Civ.  App.,  134   428 

Seibert  v.   Richardson,   86   Texas, 

296 146 

Seidenspinner  v.  Metropolitan  Life 

Ins.  Co.,  74  N.  Y.  Supp.,  1108..  419 
Sheffield  v.  Orrery,  3  Atk.  (Eng.) 

282 334 

Shelton  v.  Wade,  4  Texas,  150...  135 
Silvia     V.     Sagamore     Mfg.     Co. 

(Mass.),  69  N.  E.,  73 666 

Simon  v.  Allen,  76  Texas,  399 211 

Simpson  v.  Brotherton,  62  Texas, 

170 618 


Cases  Citbd. 


PAGB 

Sioux  City  A;  P.  R.  Co.  v.  Stout, 

17  WaU.,  660   344 

Slaughter  y.  Coke  County,  34  Tex- 
as Civ.  App.,  598   231,  242 

Smith  V.  Boone,  84  Texas,  626 286 

Smith  V.  Heitman,  44  Texas  Civ. 

App.,  368  452 

Smith  V.  Strahan,  16  Texas,  320..  273 
Smyth  V.  Saigling,  110  S.  W.,  550  240 
Snow  Hdw.  Co.  v.  Loveman,   131 

Ala.,  221    609 

Soell    V.    Hadden,    86    Texas,    188 

447,  448 
Southern  B.  &  L.  Assn.  v.  Lawson, 

97  Tenn.,  367   387 

Southern  Pac.  Co.  v.  Allen,  48  Tex- 
as Civ.  App.,  66   399 

Southern  Pac.  Co.  v.  Godfrey,  48 

Texas  Civ.  App.,  616   399,  401 

Southern  Pac.   Co.  v.  Winton,  27 

Texas  Civ.  App.,  503   83 

Southern  Ry.  Co.  v.  Clark,  13  L. 

R.  A.   (N.  S.),  107 208 

Southwestern  T.  &  T.  Co.  v.  Tuck- 
er, 98  S.  W.,  909  412 

Spann  v.  Cochran,  63  Texas,  240.  153 
Spikes  V.  Brown,  49  S.  W.,  725 . .  448 
Spitz  V.  Mutual   Ben.  Life  Assn., 

26  N.  Y.  Supp.,  469 418 

Springwells   Township   v.   Detroit, 

P.  &  N.  Ry.,  103  N.  W.,  700. . .  563 
Stafford  v.  Stafford,  96  Texas,  106.  271 
Standard  L.  A.  Ins.  Co.  v.  Thorn- 
ton, 100  Fed.,  582   427 

SUrbird  v.  Cranston,  24  Colo.,  20.  151 
State  V.  Quillen,  115  S.  W.,  660. . .  636 
State  V.  Laredo  Ice  Co.,  96  Texas, 

461   368 

Stevens  v.  Hannan,  86  Mich.,  306 . .  244 
Stewart  v.  Association,  110  Iowa, 

629 417 

Stewart  v.  Cook,  62  Texas,  622. . .  240 
Stewart  v.  Morrison,  81  Texas,  398  302 
Stockton   V.    Gould,    149    Pa.    St., 

68 151 

Stoll  V.  Hoopes,  14  Atl.,  658 566 

Stresau  v.  Fidelli,  1  White  k  W. 

C.  C,  847 638 

Stuart  V.  West  End  Street  (Mass.),  - 

40  N.  E.,  18Q 566 

Sullivan  v.  McLane,  96  Texas,  144.  48 
Supreme  Conclave  v.  Cappella,  41 

Fed.,  1    420 

Sutton  v.  Simon,  91  Texas,  638. . .  453 
Swedesboro  Building  k  Loan  Asso. 

T.  Gans,  65  Atl.,  82 369 

Swinney  v.  Booth,  28  Texas,  144..  619 

Tardiff  v.  State,  23  Texas,  169 263 

Taylor  t  Taul,  88  Texas,  666 324 

Tavloiv  B.  &  H.  Ry.  Co.  v.  Warner, 

31  S.  W.,  67  346 

Teal  V.  Terrell,  48  Texas,  491 318 


Teel  V.  Huffman,  21  Texas,  782. . .  6 
Texas  Central  Ry.  Co.  v.  Stewart, 

1  Texas  Civ.  App.,  642 90 

Texas  Land  &  Loan  Co.  v.  Duno- 

vant's  Est,  38  Texas  Civ.  App., 

560 362 

Texas  Loan  Agency  v.  Hunter,  13 

Texas  Civ.  App.,  402  655 

Texas  Mex.  Ry.  v.  Locke,  74  Tex- 
as, 403  320 

Texas  Midland  Ry.  Co.  v.  Byrd, 

102  Texas,  263  209 

Texas  &  N.  O.  Ry.  Co.  v.  Kelly, 

98  Texas,  137   109 

Texas  &  N.  0.  Ry.  Co.  v.  McDon- 
ald, 99  Texas,  207  229 

Texas  A  P.  Ry.  Co.  v.  Barber,  30 

S.  W.,  600  604 

Texas  k  P.  Ry.  Co  v.  Bayliss,  62 

Texas,   574    481 

Texas  &  P.  Ry.  Co.  v.  Bowlin,  32 

S.  W.,  919  591 

Texas  &  P.  Ry.  Co.  v.  Breadow,  90 

Texas,  26  206 

Texas  k  P.  Ry.  Co.  v.  Buckalew,* 

34S.  W.,  166 591 

Texas  &  P.  Ry.  Co.  v.  Butler,  102 

Texas,  322  44 

Texas  &  P.  Ry.  Co.  v.  Butler,  52 

Texas  Civ.  App.,  323  44 

Texas  &  P.  Ry.  Co.  v.  Curry,  64 

Texas,  87   627 

Texas  &.  P.   Ry.   Co.  v.   Dishman, 

41  Texas  Civ.  App.,  260 605 

Texas  k  P.  Ry.  Co.  v.  Durrett,  24 

Texas  Civ.  App.,  103   592 

Texas  k  P.   Ry.   Co.  v.   East  in  k 

Knox,  100  Texas,  561   644 

Texas  k  P.  Ry.  Co.  v.  Fletcher,  6 

Texas  Civ.  App.,  737  624 

Texas  k   P.  Ry.  Co.  v.  French,  86 

Texas,  96  566 

Texas  k  P.  Ry.  Co.  v.  Moore,  119 

S.  W.,  701    172 

Texas  k  P.  Ry.  Co.  v.  Morin,  66 

Texas,  225   90 

Texas  k  P.  Ry.  Co.  v.  Kewsome,  44 

Texas  Civ.  App.,  518 604 

Texas  k  P.  Ry.  Co.  v.  Phillips,  91 

Texas,  278  666 

Texas  k  P.  Ry.  Co.  v.  Slater,  102 

S.  W.,  156  189 

Texas  k   P.  Ry.  Co.  v.  Staggs,  90 

Texas,  458  206 

Texas  k  P.  Ry.  Co.  v.  Swearingen, 
196  U.  S.,  51  664 

Texas  k  P.  Ry.  Co.  v.  Thompson, 
65  Texas,  186  240 

Texas  k  P.  Ry.  Co.  v.  Townsend, 
106  S.  W.,  760 39 

Texas  k  P.  Ry.  Co.  v.  Watkins,  88 
Texas,  20  624 


Gases  Citbd. 


PAGE 

Texas  Tel.  &  Tel.  Co.  v.  Seiders, 

9  Texas  Civ.  App.,  431    214 

Thomas  v.  Grand  Lodge,  12  Wash., 

500 420 

Thompson  v.  Branch,  35  Texas,  21  305 
Thompson  v.  Missouri,  K.  &  T.  Ry. 

Co.,  11  Texas  Civ.  App.,  307 624 

Thompson  v.  Phoenix  Ins.  Co.,  136 

U.  S.,  287    420 

Thurber  v.  Meves,  119  Col.,  36 507 

Thurmond  v.  Faith,  69  Ga.,  832..  334 
Tiboldi   V.    Palms,   38   Texas   Civ. 

App.,  318   306 

Ttmmins  v.  Bonner,  68  Texas,  654 

303,  374 
Tinsley  v.  Penniman,  12  Texas  Civ. 

App.,   691    242 

Tison  V.  Gass,  46  Texaa  Civ.  App., 

163 303 

Titel  V.  Garland,  99  Texas,  201...  260 
Toland  v.  Sutherlin,  49  Texas  Civ. 

App.,  638 37 

Tolman  Co.  v.  Rice,  45  N.  E.,  497 .  507 
Tompkins  v.  Broocks^  43  S.  W.,  70  492 
Topeka  W.  &  S.  Co.  v.  Roots,  56 

Kan.,  187  507 

Trammell  v.  Neal,  1  Posey,  U.  C, 

53 279,  280 

Travelers'   Ins.    Co.   v.   McConkey, 

127  U.  S.,  661   427 

Travelers*  Ins.   Co.  v.  Melick,  65 

Fed.,  178    427 

Trenton  Pass  R.  Co.  v.  Guarantors' 

Ind.  Co.,  37  Atl.,  609  678 

Tripis  V.  Gamble,  28  S.  W.,  245. . .'  34 
Tudor  V.  Hodges,  71  Texas,  395. . .  162 
Turner  v.  Faubion,  36  Texas  Civ. 

App.,  314 415 

Turner  v.  Moore,  81  Texas,  206..   631 
Tyler  Ice  Co.  v.  Copeland,  44  Tex- 
as Civ.  App.,  383 607 

Union  Mut.  L.  Ins.  Co.  v.  Han- 
ford,  143  U.  8.,  192 150,  157 

United  States  v.  Gratiot,  39  U.  S., 
526 334 

United  States  Exp.  Co.  v.  Kounze 
Bros.,  8   Wall.,   342    644 

Voight  V.  Mackle,  71  Texas,  81..   162 

Walet  V.  Haskins,  68  Texas,  418. .  656 
Walters  v.  Prestidge,  30  Texas,  65.  306 
Walton  V.  Insurance  Co.,  2  Rob. 

(La.),   563    222 

Wanhscaflfe  v.  Pontoja,  63  S.  W., 

664 328 

Ward  V.  Green,  28  S.  W..  574 153 

Ward  V.  Johnson,  97  S.  W.,  110..  254 
Ward  V.  Lathrop,  11  Texas,  287. . .  400 
Washington  Ins.  Co.  v.  Hayes,  17 

Ohio  St.,  432 222 


PAoa 
Waters  v.  Insurance  Co.,  11  Pet., 

219 86 

Watkins  v.  Sproull,  8  Texas  Civ. 

App.,  427   654 

Weaver  v.  Vandervanter,  84  Texas, 

691 602 

Wells  Fargo  Express  Co.  v.  Wil- 
liams, 71  S.  W.,  316 604 

Weinstein  v.  Natl.  Bank  of  Jeffer- 
son, 69  Texas,  38 472 

W^eis  V.  Devlin,  67  Texas,  512 328 

Weinstrom  v.  Pumell,  75  Md.,  119.  159 
Western  Mort.  &  Inv.  Co.  v.  Shel- 

ton,  8  Texaa  Civ.  App.,  650 52 

Western   N.  &  I.   Co.  v.  Jackson, 

77   Texas,  626    305 

Western    U.    Tel.    Co.    v.    Adams, 

75  Texas,  636  187 

Western  U.  Tel.  Co.  v.  Arnold,  97 

Texas,    366    99 

Western  U.  Tel.   Co.  v.  Beringer, 

84  Texas,  39  187 

Western  U.  Tel.  Co.  v.  Burgess,  60 

S.  W.,   1026    88 

Western  U.  Tel.  Co.  v.  Burrow,  10 

Texas  Civ.  App.,  122 236 

Western  U.  Tel.  Co.  v.  Clark,  14 

Texas  Civ.  App.,  663   401 

Western  U.  Tel.  Co.  v.  Cobb,  118 

SW     717  IQO 

Western  U.  Tel.  Co.  v.  Davis,  35 

S.  W.,  189  169 

Western  U.  Tel.  Co.  v.  GiflSn,  93 

Texas,  630  237 

Western  U.  Tel.  Co.  v.  Hamilton, 

36  Texas  Civ.  App.,  300 190 

Western   U.    Tel.    Co.    v.    May,    8 

Texas  Civ.  App.,  176   218 

Western   U.   Tel.    Co.   v.    O'Keefe, 

87  Texas,  423   161 

Western   U.   Tel.   Co.   v.   Piner,   9 

Texas  Civ.  App.,  152 190 

Western  U.  Tel.  Co.  v.  Rawls,  62 

S.  W.    136 218 

Western  U.  Tel.  Co.  v.  Todd,  53  N. 

E.,  194    214 

Western  U.  Tel.  Co.  v.  True,  103 

S.  W.,  1180  189 

Western  U.  Tel.  Co.  v.  Walker,  26 

S.  W.,  852 263 

Western   U.   Tel.   Co.   v.   Zane,   6 

Texas  Civ.  App.,  585   190 

Whaley  v.  Whaley,  71  Ala.,  169..  74 
White  V.  Rintoul,  108  N.  Y.,  223. .    1§3 

White  V.  Witteman  Lithographic 
Co.,  131  N.  Y.,  631   666 

Wichita  Valley  Ry.  Co.  v.  Peery, 

87  Texas,  697  161 

Wichita  Valley  Ry.  Co.  v.  Peery, 

88  Texas,  378   161 

Wilcox  V.  San  Antonio  &  A.  P.  Ry., 
11  Texas  Civ.  App.,  487   66 


Cases  Cited. 


xxvu 


PAGE 

Wllkens  ▼.  Wilkeraon,  41   S.  W., 

179 168 

Wilkens  v.  Briggs,  48  Texas  Civ. 

App.,  596    278,  279 

Wilkins  v.  Burns,  26  S.  W.,  432 .. .  162 
Willard  v.  Worsham,  76  Va.,  392.    151 

Williams  v.  Bailes,  9  Texas,  63 535 

Williams  v.  Conger,  49  Texas,  582.  146 
Willis  V.  Morris,  66  Texas,  632. . .  309 
Winsor  v.  O'Conner,  69  Texas,  571  320 
Wintz  V.  Morrison,  17  Texas,  388. .  88 
Wise  Term.  Co.  v.  McCormick,  104 

Va.,    400    209 

Witten    V.    Poindexter,    25    Texas 

Supp.,  378   263 

Wolfe  V.  McCorrill,  76  Va.,  876. . .  40 
Wood  V.  Collins,  60  Fed.  Rep.,  139.  7 
Worst  V.  Sgitcovich,  46  S.  W.,  72.  318 


PAGE 

Wright   V.   Davenport,    44    Texas, 

165 34 

Wright  V.  Fawcett,  42  Texas,  203.  464 

Wright  V.  Jones,  120  S.  W.,  1140.  135 

Wright  V.  Meyer,  25  S.  W.,  1122. .  168 

Wright  v.  Ragland,  18  Texas,  289.  400 

Wright  V.  Wren,  16  S.  W.,  996...  140 

Wyatt  V.  Monroe,  27  Texas,  69 11 

Yoakum   v.   Mattasch,   26   S.   W., 

129 626 

Yocham  v.  McCurdy,  95  Texas,  345       6 

York  V.  State,  73  Texas,  651 399 

Young  V.  Gray,  60  Texas,  542 374 

Zuercher  v.  Startz,  115  S.  W.,  1176     12 
Zwememan  v.  Von  Rosenberg,  76 
Texas,  522  277 


TEXAS  Civil  APPEALS  BEPORT& 


MAT,  1910. 


David  L.  Gallup  et  al.  v.  H.  D.  Thacker. 

Decided  May  5,  1910. 

1.— Public  Land — ^Homeitead  PreemptloiL — Oeoupaney. 

There  is  nothing  in  the  Act  of  August  12,  1870,  concerning  the  preemption 
of  public  land  for  homestead  purposes,  prescribing  the  character  of  improve- 
ments  which   must  be  made   by   the   preemptor   or   requiring   that   the    land 
should  be  cultivated  or  put  to  any  particular  use.     Evidence  as  to  occupancy 
*  of  land  preempted  under  said  Act  considered,  and  held  to  be  a  sufficient  com- 

pliance with  the  requirements  of  the  Act  in  that  respect. 

t. — Bame— Abandonment. 

A  preemptor  of  public  land  under  the  homestead  donation  Act  of  1870, 
complied  with  all  the  preliminary  nequirements  and  occupied  the  land  from 
May,  1873,  to  December,  1876,  when  he  moved  off  the  land  and  went  to  West 
Texas  where  he  remained  until  1898;  during  his  absence  the  land  was  unoc- 
cupied by  any  one;  prior  to  September,  1882,  affidavits  were  filed  in  the  Land 
Office  to* the  effect  tnat  the  preemptor  had  abandoned  his  homestead  donation, 
and  on  the  last-named  date  patent  was  issued  by  the  State  to  another  party 
for  the  land  which  had  been  filed  on  and  occupied  by  the  preemptor;  in  Janu- 
ary, 1907,  the  pre«nptor  for  the  first  time  nled  in  the  Land  Office  the  affi- 
davits of  his  occupancy  from  1873  to  1876,  and  demanded  a  patent,  which 
the  Commissioners  of  the  Land  Office  refused.  Held,  compliance  with  the  pre- 
liminary steps  required  by  the  statute  and  the  three  years'  occupancy  did  not 
rest  the  preemptor  with  an  indefeasible  title;  to  preserve  his  right  it  was 
necessary  that  he  either  remain  on  the  land  or  comply  with  the  other  re- 
quirements of  the  law  and  secure  a  patient. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried  be- 
low before  Hon.  W.  B.  Powell. 

Terry,  Cavin  &  Mills,  for  appellant. — ^The  undisputed  evidence  in 
this  case  showing  that  appellee  left  the  land  in  controversy  and  left 
San  Augustine  County  in  December,  1876,  together  with  all  his  family, 
and  moved  to  West  Texas,  and  that  he  never  until  January,  1907,  filed 
in  the  General  Land  OflSce  of  the  State  of  Texas  his  proof  of  three 
years'  occupancy  of  said  land,  and  further  showing  that  the  land  was 
purchased  in  good  faith  from  the  State  in  1882,  and  that  appellants 
and  those  under  whom  they  claim  had  no  notice  that  the  land  was 
claimed  by  any  one  as  a  homestead,  or  that  the  three  years*  occupancy 
had  been  completed,  and  there  being  no  evidence  upon  the  land  itself 
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to  show  that  said  occupancy  had  ever  been  completed,  the  title  of  ap- 
pellants, holding  under  the  Blount  patent,  is  superior  to  appellee's 
claim  as  a  pre-emptor,  and  the  court  erred  in  rendering  judgment 
against  appellant's  title.  Act  of  August  12,  1870,  Sayles'  Early  Laws, 
art.  3456,  6  Gammel's  Beprint  of  the  Laws  of  Texas,  p.  242;  Act  of 
May  16,  1871,  Sayles'  Early  Laws,  art.  3586,  6  Gammel's  Reprint  of 
the  Laws  of  Texas,  995 ;  Act  of  May  26,  1873,  Sayles'  Early  Laws,  art. 
3774,  7  Gammel's  Reprint,  553;  Wood  v.  Collins,  60  Fed.,  14a;  Jen- 
nings V.  De  Cordova,  20  Texas,  514 ;  Kinsey  v.  Sasse,  3  Texas  Civ.  App., 
216;  Taylor  v.  Criswell,  4  Texas  Civ.  App.,  106;  Teel  v.  Huffman,  21 
Texas,  782;  Fowler  v.  Allred,  24  Texas,  185;  Kohlhass  v.  Linney,  26 
Texas,  334;  Lewis  v.  Mixon,  11  Texas,  668;  Cravens  v.  Brooke,  17 
Texas,  269. 

The  undisputed  evidence  showing  that  appellee  and  his  family  left 
the  land  in  question  and  left  San  Augustine  County  in  1876,  and 
moved  to  West  Texas  where  they  continued  to  reside  for  twenty-two 
years,  and  that  no  one  representing  them  resided  upon  the  land  after 
their  departure  in  1876,  and  the  evidence  further  showing  that  the 
land  was  patented  to  S.  W.  Blount,  Sr.,  by  the  State  of  Texas  in 
1882,  and  that  appellants,  who  hold  the  Blount  title,  and  those  under 
whom  they  claim,  held  the  Blount  title  without  actual  knowledge  of 
the  three  years'  occupancy  by  appellee  at  the  time  of  the  purchase  by 
appellants  and  those  under  whom  they  claim,  and  no  proof  of  the 
three  years*  occupancy  having  been  filed  by  appellee  or  any  one  rep- 
resenting him  until  twenty-five  years  after  the  land  had  been  patented 
*to  Blount,  the  location  and  homestead  claim  of  appellee  to  the  eighty 
acres  in  question  is  rendered  null  and  void  by  article  4171  of  the  Re- 
vised Statutes.  Rev.  Stats.,  art.  4171;  Snider  v.  Methvin,  60  Texas, 
487;  Hamilton  v.  Avery,  20  Texas,  634;  Yocham  v.  McCurdy,  95 
Texas,  336;  Frisbie  v.  Whitney,  76  U.  S.,  187;  Campbell  v.  Wade, 
132  TJ.  S.,  37;  Bower  v.  Higbee,  9  Mo.,  259;  Phelps  v.  Kellogg,  15 
111.,  135 ;  *Ieyer  on  Vested  Rights,  pars.  204,  210. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellants  against  the  appellee  to  recover 
the  title  and  possession  of  a  tract  of  140%  acres  of  land  in  San  Au- 
gustine County,  patented  by  the  State  of  Texas  to  S.  W.  Blount. 

The  appellee,  defendant  in  the  court  below,  disclaimed  as  to  all  of 
the  land  sued  for  except  a  tract  of  eighty  acres  thereof,  which  he  de- 
scribed by  metes  and  bounds,  and  as  to  which  he  pleaded  not  guilty, 
and  by  cross-action  prayed  for  recovery  of  title  thereto  against 
appellants. 

The  case  was  tried  in  the  court  below  without  a  jury,  and  judgment 
rendered  in  favor  of  defendant  for  the  80  acres  claimed  by  him,  and 
for  plaintiffs  for  the  balance  of  the  140%  acres. 

At  the  request  of  appellants  the  trial  court  filed  conclusions  of  fact 
and  law,  which  are  as  follows: 

'^1.  I  find  that  defendant,  H.  D.  Thacker,  resided  in  San  Augus- 
tine County,  Texas,  in  May,  1873,  and  that  he  was  a  singte  man,  over 
twenty-one  years  of  age  and  owned  no  land  at  that  time  and /had  no 
homestead.  _       '/i 
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"2,  I  find  that  be  made  application  under  the  Homestead  Dona- 
tion Act  of  August  12,  1870,  for  a  survey  of  80  acres  of  land  of  the 
public  domain  in  San  Augustine  County,  Texas,  and  that  he  made  his 
affidavit  on  the  12tb  day  of  June,  1873,  of  settlement  and  application 
to  the  county  surveyor  of  San  Augustine  County  for  a  survey  of  80 
acres  of  land,  wbich  affidavit  of  settlement  and  application  were  in  all 
respects  as  provided  by  law,  and  that  the  same  were  duly  filed  and  re- 
corded in  San  Augustine  County,  Texas. 

"3.  I  find  that  on  the  12t!i  day  of  October,  1873,  the  surveyor  of 
San  Augustine  County,  W.  N.  Whitton,  surveyed  the  80  acres  of  land 
for  the  defendant  Thacker,  the  same  described  in  his  answer,  and  the 
field  notes  thereof  were  duly  filed  and  recorded  in  the  surveyor's  office 
of  San  Augustine  County  between  the  12th  day  of  October  and  the 
1st  day  of  November,  1873,  and  that  the  original  field  notes,  applica- 
tion for  survey  and  affidavit  of  settlement  were  returned  to  and  duly 
filed  in  the  Land  Office  at  Austin,  Texas,  and  I  find  that  the  same  are 
now  of  record  in  the  county  of  San  Augustine,  and  also  on  file  and 
of  record  in  the  Land  Office  at  Austin.  I  find  that  said  land  was 
subject  to  appropriation  by  the  defendant,  and  that  defendant  paid 
all  fees  required  by  law. 

*'4.  I  find  that  defendant  Thacker  settled  upon  said  land  in  May, 
1873,  built  him  a  house  thereon,  and  in  good  faith  resided  upon  and 
occupied  the  same  until  December,  1876,  continuously,  making  the 
same  his  home ;  that  in  December,  1876,  he  moved  off  of  said"  land 
and  went  to  West  Texas,  and  remained  there  until  some  time  in  the 
year  1898.  During  the  time  he  was  away  no  one  lived  upon  said  land, 
nor  did  he  hear  anything  about  the  land  except  one  time  during  his 
absence;  that  upon  his  return  he  made  proof  of  occupancy  and  filed 
same  in  the  General  Land  Office  on  the  21st  day  of  January,  1907. 

"5.  I  find  that  the  H.  D.  Thacker  survey  of  80  acres  as  made  for 
him  was  delineated  and  plotted  on  the  map  of  San  Augustine  County 
in  the  General  Office  of  Texas  in  1873,  in  the  name  of  H.  D.  Thacker, 
and  remained  thereon  until  supplanted  by  a  survey  made  for  S.  W. 
Blount,  containing  140  acres,  which  included  the   Thacker  80   acres. 

"6.  I  find  under  Act  approved  July  14,  1879,  a  survey  of  140% 
acres  of  land  was  made  for  S.  W.  Blount,  Sr.,  and  that  said  survey 
included  the  80  acres  heretofore  surve3'^ed  for  said  Thacker,  and  that 
said  140  acres  of  land  was  duly  patented  to  said  S.  W.  Blount  on 
September  9,  1882,  and  said  patent  is  duly  recorded  in  San  Augustine 
County,  Texas,  and  I  find  that  plaintiffs  have  acquired  a  title  of 
Blount  by  mesne  conveyances  down  to  themselves. 

"7.  I  find  that  Chas.  Flournoy  and  two  other  persons  made  an  affi- 
davit that  said  Thacker  had  abandoned  his  homestead  donation,  and 
that  the  same  is  on  file  in  the  General  Land  Office  at  Austin,  and  that 
the  Commissioners  of  the  General  Land  Office  refused  to  issue  patent 
to  said  Thacker  for  his  80-acre  homestead  donation  because  the  same 
was  covered  by  patent  issued  to  said  Blount  for  said  140  acres,  dated 
September  9,  1882. 

'*8.  I  find  that  the  plaintiffs  paid  a  valuable  consideration  for  the 
land  under  the  Blount  title,  but  that  they  had  notice  of  the  survey 
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made  for  said  Thacker  by  reason  of  the  records  of  surveyor's  oflBce  of 
San  Augustine  County  and  of  the  General  Land  Office  of  Texas. 

''I  conclude  as  a  matter  of  law  that  the  application^  survey  and  re- 
turn of  field  notes  of  H.  D.  Thacker  of  the  80  acres  of  land^  segre- 
gated it  from  the  public  domain  of  Texas^  and  that  it  was  not  subject 
to  sale  by  the  State  when  Blount  purchased  the  same. 

"I  conclude  that  the  three  years'  occupancy  by  said  Thacker  of  the 
80  acres  of  laud  gave  him  indefeasible  title  thereto,  and  his  leaving 
and  moving  away  from  the  land  was  not  an  act  of  abandonment,  and 
that  the  affidavit  of  abandonment  could  not  be  made  after  the  three 
years'  occupancy  was  complete,  the  title  being  indefeasible  and  per- 
fect at  that  time." 

None  of  the  findings  of  fact  are  assailed  by  appellant  except  that 
portion  of  the  fourth  in  which  it  is  stated  that  the  appellee  resided 
upon  and  occupied  the  80  acres  of  land  in  controversy  continuously 
from  May,  1873,  to  December,  1876. 

This  finding  is  attacked  under  the  seventh  assignment  of  error  upon 
the  ground  that  the  occupancy  of  the  land  by  appellee,  as  shown  by 
the  undisputed  evidence,  was  not  such  as  was  contemplated  by  the 
letter  or  spirit  of  the  homestead  donation  laws  under  which  he 
claimed.  The  evidence  upon  this  issue  shows  that  appellee  built  a 
small  one-room  log  house  on  the  land  in  May,  1873,  and  that  he  kept 
a  bed  and  cooking  utensils  in  this  house  and  slept  there  most  of  the 
time.  He  also  built  a  shed  in  which  he  kept  his  horse.  He  rented 
land  for  farming  purposes  from  a  Mr.  Hunt  who  lived  near  him,  and 
never  placed  any  of  the  80  acres  in  cultivation.  In  1875  he  married 
a  daughter  of  Mr.  Hunt,  and  he  testified  that  after  his  marriage  he 
took  his  wife  to  his  house  on  the  land  in  controversy.  He  did  not 
sleep  in  his  house  all  of  the  time  either  before  or  after  his  marriage, 
and  often  ate  and  slept  at  Mr.  Hunt's  and  other  places  in  the  neigh- 
borhood. On  cross-examination  he  stated  that  he  might  have  slept 
in  his  house  half  of  the  time,  or  he  might  not.  He  had  no  other 
property,  and  claimed  no  other  home  than  the  80  acres  with  its  log 
hut  and  horse  shed.  During  the  fall  of  1875  he  and  his  wife  were 
absent  from  the  place  for  two  months  on  a  trip  to  Freestone  County, 
where  he  went  to  take  a  herd  of  cattle.  When  he  left  on  this  trip 
he  left  his  bed  and  cooking  utensils  in  his  house,  and  upon  his  return 
from  Freestone  County  he  resumed  his  occupancy  of  the  premises, 
and,  as  before  stated,  remained  there  until  December,  1876. 

We  think  this  evidence  supports  the  finding  of  the  court  complained 
of,  and  the  assignment  can  not  be  sustained.  There  is  nothing  in  the 
statute  under  which  the  appellee  claims  prescribing  the  character  of 
improvements  that  must  be  made  by  the  pre-emptor  or  requiring  that 
the  land  sought  to  be  acquired  should  be  cultivated  or  put  to  any 
special  use.  All  that  is  required  is  that  it  must  be  surveyed  and  be 
occupied  and  improved  for  three  years.  Act  August  1J8,  1870;  Gam- 
mel's  Laws,  vol.  6,  page  242. 

We  think  the  evidence  shows  a  sufficient  compliance  with  the  re- 
quirements of  the  statute  as  to  occupancy  to  have  vested  title  in  ap- 
pellee if  all  the  other  requirements  of  the  statute  were  complied  with. 
It  is  well  settled  that  the  occupancy  of  the  land  shown  by  appellee 


1910.}  Gallup  v.  Thacker.  5 

would  be  held  stifficient  under  the  statutes  giving  an  '^actual  settler*' 
on  public  land  a  preference  right  to  purchase^  and  it  seems  to  be 
equally  well  settled  that  the  character  of  occupancy  or  settlement  re- 
quired is  the  same  under  the  homestead  donation  Acts  as  under  the 
Acts  giving  a  preference  right  to  purchase  to  the  "actual  settler." 
Corrigan  v.  Fitzsimmons,  51  Texas  Civ.  App.,  444  (111  S.  W.,  793) ; 
Borchers  v.  Mead,  17  Texas  Civ.  App.,  32;  Burleson  v.  Durham,  46 
Texas,  152;  Busk  v.  Lowrie,  86  Texas,  128;  Atkeson  v.  Bilger,  4 
Texas  Civ.  App.,  99  (23  S.  W.,  415). 

The  evidence  shows  that  the  afiSdavit  of  Flournoy  and  others  as  to 
the  abandonment  of  his  claim  by  the  appellee,  referred  to  in  the  sixth 
conclusion  of  facts  before  set  out,  was  filed  in  the  Land  OflSce  before 
the  issuance  of  the  patent  to  Blount.  The  undisputed  evidence  fur- 
ther shows  that  the  agent  of  the  East  Texas  Land  Company,  the  im- 
mediate vendor  of  appellants,  purchased  the  land  from  S.  W.  Blount 
for  a  valuable  consideration  and  without  any  actual  notice  that  ap- 
pellee had  ever  lived  on  or  asserted  any  claim  thereto. 

Under  appropriate  assignments  of  error  appellant  assails  the  trial 
court's  conclusion  of  law  that  the  application,  survey  and  occupancy 
of  the  land  by  the  appellee  for  three  years  gave  him  an  indefeasible 
title  thereto  as  against  appellants,  notwithstanding  the  fact  that  he 
failed  to  make  proof  of  such  occupancy  before  his  abandonment  of  the 
land,  and  the  further  fact  that  appellants'  title  was  acquired  before  such 
proof  was  made  and  without  actual  knowledge  of  the  prior  occupancy 
and  claim  of  appellee. 

The  majority  of  the  court  are  of  the  opinion  that  this  conclusion  of 
the  trial  court  should  be  sustained  on  the  ground  that  the  proof  of  oc- 
cupancy, under  the  statute  under  which  appellee  claims,  was  not  re- 
quired to  complete  the  title  of  the  pre-emptor,  but  was  only  necessary 
for  the  purpose  of  enabling  him  to  procure  the  issuance  of  a  patent 
from  the  State;  and  the  issuance  of  the  patent  was  not  necessary  to 
render  the  title  acquired  by  such  occupancy  indefeasible. 

The  writer  can  not  assent  to  this  holding.  While  it  is  true  that  the 
issuance  of  the  patent  was  not  necessary  to  render  appellee's  title  to  the 
land  indefeasible,  his  title  to  the  land  did  not  become  complete  until  he 
did  all  that  the  statute  required  him  to  do  to  entitle  him  to  have  the 
patent  issued,  and  having  abandoned  the  possession  of  the  land  without 
making  the  proof  which  the  statute  required  to  entitle  him  to  have  the 
title  to  the  land  extended  by  patent,  the  right  of  appellants,  which  was 
acquired  before  the  completion  of  appellee's  title,  is  superior  thereto. 
The  Act  of  August  12,  1870,  under  which  appellee  claims,  is  as  follows : 

''Section  1.  Be  it  enacted  by  the  Tjcgislature  of  the  State  of  Texas, 
That  every  head  of  a  family  who  has  not  a  homestead  shall  be  entitled 
to  one  hundred  and  sixty  acres  of  land  out  of  any  part  of  the  public 
domain  as  a  homestead,  upon  condition  that  he  or  she  will  select,  locate 
and  occupy  the  same  for  three  years,  and  pay  the  office  fees  on  the 
sapie.  And  all  single  men  twenty-one  years  of  a^e  shall  be  entitled  to 
eighty  acres  of  land  out  of  any  part  of  the  public  domain  upon  the  same 
terms  and  conditions  as  are  imposed  upon  the  head  of  a  family. 

"Section  2.  Any  person  who  shall  occupy  any  portion  of  the  public 
domain  as  a  homestead  under  the  preceding  section,  shall  have  the  same 
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surveyed  and  the  field  notes  returned  to  the  Land  Office  within  twelve 
months  after  settling  upon  same;  and  such  person  shall  be  entitled  to  a 
patent  therefor  upon  filing  in  the  Land  Office  an  affidavit  to  the  effect 
that  such  person  has  occupied  and  improved  said  land  for  three  years 
in  good  faith,  and  has  complied  with  the  requirements  of  this  Act  and 
paid  all  fees,  and  which  affidavit  shall  be  corroborated  by  the  affidavits 
of  two  disinterested  and  credible  citizens  of  the  county  in  which  the 
land  is  situate,  and  all  of  which  affidavits  shall  be  subscribed  and  sworn 
to  before  the  district  clerk,  who  shall  certify  the  same  and  the  credibil- 
ity of  said  citizens  under  his  seal  of  office." 

It  is  well  settled  that  a  failure  on  the  part  of  the  pre-emptor  to  com- 
ply with  any  of  the  requirements  of  the  statute  necessary  to  complete 
his  title  will  defeat  his  claim  as  against  an  innocent  third  party  whose 
rights  have  intervened.  Jennings  v.  DeCordova,  20  Texas,  514;  Teel 
V.  Huffm-an,  21  Texas,  782.  So  long  as  the  occupancy  of  the  claimant 
under  the  donation  Act  continues  and  the  title  to  the  land  remains  in 
the  State,  while  the  claimant's  right  might  become  dormant  by  his 
delay  in  complying  with  some  provision  of  the  statute,  it  could  be  re- 
vived and  consummated  into  a  perfect  title  by  a  compliance  with  all  of 
the  requirements  of  the  statute  at  any  time  before  the  rights  of  an  inno- 
cent third  party  had  intervened,  provided  a  forfeiture  of  such  right 
had  not  been  declared  by  the  State. 

The  only  question  then  for  our  determination  is,  whether  the  proof 
of  occupancy  required  by  the  statute  was  necessary  to  perfect  the  title 
in  appellee. 

The  first  section  of  the  Act  above  quoted  is  a  substantial  copy  of 
the  constitutional  provisions  giving  the  right  to  every  head  of  a  ifam- 
ily  to  acquire  a  homestead  of  160  acres  out  of  the  public  domain,  and 
to  every  single  man  a  similar  right  to  acquire  a  homestead  •  of  80 
acres.  By  the  terms  of  this  section  the  only  requirement  is  that  the 
pre-emptor  shall  select,  locate  and  occupy  for  three  years  and  pay 
the  office  fees.  The  next  section  of  the  Act,  however,  provides  how 
the  selection  and  location  of  the  land  shall  be  made,  and  directs  that 
the  same  shall  be  surveyed  and  field  notes  returned  to  the  Land  Office 
within  twelve  months.  It  then  provides  that  such  person  (pre-emptor) 
shall  be  entitled  to  a  patent  for  the  land  upon  filing  in  the  Land  Of- 
fice an  affidavit  to  the  effect  that  he  has  occupied  and  improved  the 
land  in  good  faith  for  three  years,  and  paid  all  fees,  which  affidavit 
shall  be  corroborated  by  the  affidavit  of  two  disinterested  and  credible 
citizens  of  the  county  in  which  the  land  is  situate.  It  seems  to  me 
that  by  this  requirement  the  Legislature  intended  that  the  title  to  the 
land  would  not  become  complete  until  the  proof  of  occupancy  was 
made.  If  the  pre-emptor  was  not  entitled  to  a  patent  until  he  made 
this  proof,  it  seems  to  me  that  he  did  not  have  a  perfect  or  inde- 
feasible title. 

In  the  case  of  Yocham  v.  McCurdy,  95  Texas,  345,  our  Supreme 
Court  holds  that  the  provision  of  the  Constitution  before  mentioned 
does  not  confer  an  absolute  right  to  a  homestead  donation,  but  merely 
makes  it  the  duty  of  the  Legislature  to  provide  means  by  which  home- 
steads might  be  acquired  from  any  part  of  the  unappropriated  public 
domain.    It  follows  from  this,  that  i;he  means  or  method  required  by 


1910.']  Gallup  v.  Thacker.  7 

the  Legislature  must  be  followed  by  the  pre-emptor  to  entitle  him  to 
acquire  title  of  a  homestead  donation.  I  do  not  think  the  case  of 
O'Neal  V.  Mannings  48  Texas,  403,  relied  on  by  appellee,  is  conclu- 
sive of  the  question,  because  the  statute  under  which  the  homestead 
donation  claim  was  made  in  that  case  did  not  require  proof  of  occu- 
pancy to  be  filed  by  the  claimant. 

The  question  has  been  directly  decided  in  favor  of  appellants^  con- 
tention by  the  Federal  Court  of  Appeals  in  the  case  of  Wood  v.  Col- 
lins, 60  Fed.  Bep.,  139.  I  think  the  conclusion  reached  by  Judge 
Pardee  in  that  opinion  is  sound,  and  should  be  followed  by  our  courts. 

We  are  all  of  opinion  that  article  4171  of  the  Revised  Statutes  does 
not  affect  the  question,  for  the  reason  that  if  appellee's  title  had  be- 
come vested  and  indefeasible  before  the  passage  of  the  Act  contained 
in  said  article,  such  Act  could  not  affect  his  title;  and  if,  on  the  con- 
trary, appellee's  title  was  not  perfect  and  indefeasible  at  the  time  he 
abandoned  the  premises,  appellants  have  acquired  title  without  regard 
to  the  provision  of  this  article  of  the  statute. 

None  of  the  remaining  assignments  present  any  error  which  would 
authorize  a  reversal  of  the  judgment,  and  each  of  them  is  overruled. 

The  majority  of  the  court  being  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed,  it  has  been  so  ordered.  The 
writer,  for  the  reasons  indicated,  is  of  the  opinion  that  the  judgment 
should  be  reversed  and  judgment  here  rendered  for  appellants. 

ON    MOTION    FOB    REHEARING. 

BEESE,  Associate  Justice. — ^We  deem  it  proper,  before  passing 
upon  the  motion  for  rehearing  in  this  case,  to  express  more  fully  the 
views  of  the  majority  of  the  court  upon  the  particular  question  upon 
which  the  Chief  Justice  has  dissented. 

It  seems  to  us  that,  to  speak  of  the  abandonment  of  his  claim  by 
Thacker,  is  an  improper  use  of  the  term,  and  is  a  begging  of  the  very 
question  at  issue.  If  the  application,  survey  and  three  years'  occu- 
pancy gave  Thacker  full  title,  then  his  subsequent  removal  from  the 
land  was  no  more  an  abandonment  than  would  be  the  removal  of  the 
owner  from  land  held  by  any  other  kind  of  title. 

So  much  of  the  Act  of  August  12,  1870,  under  which  Thacker  ac- 
quired his  right,  as  is  applicable  is  quoted  in  the  opinion  of  the  Chief 
Justice. 

The  first  section  unqualifiedly  provides  that  any  single  man  twenty- 
one  years  of  age  shall  be  entitled  to  a  homestead  of  80  acres  of  land 
out  of  the  unappropriated  public  domain  of  the  State,  upon  the  con- 
dition that  he  shall  select,  locate  and  occupy  the  same  for  three  years 
and  pay  all  office  fees.  If  the  Act  stopped  here,  to  determine  the 
homesteader's  right  it  would  only  be  necessary  to  determine  whether 
he  had  done  what  was  thus  required  of  him.  But  these  broad  terms 
are  qualified  by  the  provisions  of  section  2,  imposing  other  conditions 
upon  the  acquisition  of  the  right. 

What  are  these  additional  conditions?  Clearly,  only  that  he  have 
the  land  surveyed  and  the  field  notes  returned  to  the  General  Land 
Office  within  twelve  months  after  making  his  settlement,  unless  it  be 
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held  that  the  issuance  of  a  patent  was  essential  to  his  title,  and  this 
we  understand  the  dissenting  opinion  does  not  hold,  but  holds  the 
contrary. 

Now,  if  the  patent  is  not  essential  to  a  full  and  indefeasible  title, 
upon  what  reasoning  can  it  be  held  that  it  is  essential  to  such  title, 
under  the  terms  of  the  Act,  that  the  homesteader  make  the  proof  of 
occupancy  which,  by  the  terms  of  the  Act,  is  required  for  the  purpose 
alone  of  entitling  him  to  a  patent?  The  Act,  after  providing  what  he 
shall  do  to  entitle  him  to  the  land,  then  provides  what  further  he 
shall  do  to  entitle  him  to  the  evidence  of  his  title  furnished  by  the 
patent,  which  it  is  conceded  is  not  essential  to  a  full,  indefeasible  title. 
Why  require  the  pre-emptor  to  make  and  file  in  the  Land  OflSce  the 
affidavit  required  by  section  2  of  the  Act?  The  Act  says,  to  entitle 
him  to  a  patent — not  to  serve  as  notice  of  his  right  in  case  he  moves 
off  of  the  land.  To  hold  that  it  was  necessary  that  appellee,  in  addi- 
tion to  having  the  land  surveyed,  the  field  notes  returned  to  the  Land 
Oflfice  and  paying  the  fee,  should  also,  as  a  condition  of  his  right,  make 
and  file  in  the  Land  Office  the  affidavit  prescribed,  is  to  inject  into  the 
Act  a  condition  which  the  Legislature  either  did  not  think  of  or  did 
not  consider  necessary.  To  add  this  condition  is,  under  the  guise  of 
judicial  interpretation,  to  do  what  the  Legislature  probably  should 
have  done,  and  probably  would  have  done,  if  they  could  have  foreseen 
the  occurrence  of  cases  like  the  present,  but  what,  in  our  judgment, 
they  did  not  do,  and  is,  not  to  interpret  the  statute,  but  to  make  one, 
in  order  to  prevent  a  loss  to  an  innocent  person.  Under  the  provisions 
of  the  Act  as  written,  if  the  homesteader  chose  to  rest  his  title  or 
right  upon  the  performance  of  the  conditions  prescribed,  of  survey, 
payment  of  fees  and  three  years  occupancy,  without  patent,  he  must, 
of  course,  be  at  all  times  ready  to  defend  his  title  with  proof  of  the 
performance  of  these  conditions.  If  he  desired  to  be  relieved  of  this 
burden,  then  in  order  to  be  so  relieved  he  would  have  to  make  his 
proof,  once  for  all,  file  it  in  the  Land  Office  and  procure  the  patent. 
The  penalty  for  not  making  this  proof  and  procuring  the  patent  was, 
not  to  lose  his  land,  but  to  be  prepared  to  defend  his  title  by  making 
the  proof,  as  was  done  in  this  case. 

If  the  Legislature  had  intended  to  make  the  filing  of  the  affidavit 
in  the  Land  Office  essential  to  the  title  or  right,  they  could  not  have 
expressed  such  intention  in  a  way  more  calculated  to  mislead  the  un- 
wary than  was  done,  and  we  think  it  would  not  have  been  suggested 
to  appellee  in  this  way  by  the  terms  of  the  Act  that  he  could  not 
safely  remove  from  the  land,  which  he  had  had  surveyed  and  had  occu- 
pied for  the  required  length  of  time,  without  first  filing  in  the  Land 
Office  the  affidavit  of  such  occupancy. 

Speaking  for  the  majority,  we  have  arrived  at  our  conclusion,  sus- 
taining the  judgment  of  the  trial  court,  from  an  interpretation  of  the 
language  of  the  Act,  and  have  not  felt  authorized  to  depart  therefrom 
by  imputing  to  the  Legislature  an  intention  not  to  be  gathered  from 
the  terms  of  the  Act,  and,  in  fact,  inconsistent  therewith.  This  con- 
clusion is  strengthened  by  the  fact  that  in  the  later  Act  (article  4171, 
Revised  Statutes)  it  is  expressly  provided,  in  unmistakable  terms,  that 
a  failure  to  make  the  proof  of  occupancy  as  prescribed,  as  well  as  such 


1910.']  Qranberry  v.  Storey.  9 

failure  in  other  particukrs,  should  work  a  forfeiture  of  the  right  of 
the  homesteader.  This  provision  was  incorporated  in  the  Code  of 
1879  by  the  revisers,  and  could  not  affect  the  right  of  appellee,  which 
matured  in  1876.  But  even  under  this  statute  no  time  is  fixed  within 
which  the  proof  must  be  made  to  avoid  a  forfeiture. 

Neither  Blount  nor  his  vendee  can  claim  ignorance  of  appellee's 
claim  at  the  time  their  respective  rights  accrued.  They  deliberately 
took  the  chances  of  his  returning  and  asserting  his  right.  If  appellee 
had  remained  on  the  land  it  would  hardly  be  contended  that  he  had 
forfeited  his  right  so  as  to  authorize  the  Land  Commissioner  to  dis- 
pose of  the  land  as  unappropriated.  When  he  had  continued  his  oc- 
cupancy as  long  as  the  law  required,  no  purpose  could  be  subserved 
by  a  continued  occupancy,  except  to  give  notice  of  his  claim.  That 
was  not  necessary  in  this  case,  for  the  opposing  parties  had  such  no- 
tice. After  appellee  returned  in  1907,  he  made  the  necessary  proof 
and  applied  for  a  patent.  The  case  seems  somewhat  analogous  to  that 
of  a  man  who,  having  acquired  full  title  to  land  by  adverse  possession 
under  the  statute  of  limitations  of  ten  years,  abandons  such  posses- 
sion, so  that  not  a  trace  thereof  remains.  This  is  not  an  abandonment 
of  his  right  or  title,  which  is  not  affected  to  any  extent  thereby. 
(Branch  v.  Baker,  70  Texas,  190.) 

Clearly,  the  Legislature  might  have  made  appellee's  right  to  the 
land  dependent  upon  his  making  his  proof  of  occupancy  within  some 
prescribed  time,  but  it  did  not  do  so.  By  separating  the  conditions 
upon  which  he  could  acquire  the  land  from  the  additional  conditions 
upon  which  he  could  acquire  the  patent  as  evidence  of  his  right,  we 
think  they  expressed  the  intention  that  neither  the  affidavit  of  oc- 
cupancy, filed  in  the  Land  OflBce,  nor  the  issuance  of  the  patent, 
should  be  necessary  to  complete  his  title. 

For  these  reasons,  we  are  of  the  opinion  that  the  judgment  of  the 
trial  court  is  correct,  and  should  be  affirmed. 

ON  MOTION  FOR  REHEARING. 

PLEASANTS,  Chief  Justice.— ^In  accordance  with  the  opinion 
of  the  Supreme  Court  upon  the  certificate  of  dissent  heretofore  filed 
in  this  cause,  (103  Texas,  310),  appellant's  motion  for  rehearing  is 
granted  and  the  judgment  of  the  court  below  reversed,  and  judgment 
here  rendered  in  favor  of  appellants  for  all  of  the  land  in  controversy. 

Reversed  and  rendered. 


T.  B.  Cranberry  v.  J.  R.  Storey. 

Decided  April  7,  May  6,  1910. 

1^ — ^Forelble  Entry  and  Detainer — IHsposseulon  under  legal  Proeets. 

A  writ  directing  an  officer  to  place  a  party  in  possession  of  specified  land 
is  not  color  of  authority  for  placing  him  in  possession  of  other  and  different 
land,  and  one  in  peaceable  possession  of  such  other  land  and  dispossessed  by  the 
officer  executing  soch  writ  may  have  it  restored,  by  action  of  forcible  entry  and 
detainer.     Wyatt  v.  Monroe,  27  Texas,  269,  distinguished. 
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% — Suift— Identity  of  Preniiie* — Qnotloa  of  FaeL 

In  an  action  of  forcible  entij  and  detaiDer  for  th«  reatituUon  of  poaaei- 
aioD  of  land  from  whieli  plaintin  bad  been  evicted  by  an  officer  executing  a 
writ  of  possession  in  favor  of  another,  it  was  a  question  of  fact  to  be  deter- 
mined bv  the  trial  court  whether  tlu  land  of  which  ]>laintiff  had  been  die- 
poaMMea  was  within  the  boundaries  described  in  the  writ  ol  poiaesBion. 


I'Hst  corner  of  another  known  tract  and  extending  to  the  east  line  of  the  sur- 
vi-y  bv  course  and  distance,  which  distance  would  overrun  such  east  line. 
ri'aintiff  was  put  out  of  possession  of  land  occupied  by  him,  and  lyin;;  west 
ut  such  tteginning  corner,  which  was  fixed  by  bearing  treeg  identified  on  the 
lITUund.  and  the  trial  court  found  the  premises  occupied  by  bim  not  within 
the  boundaries  described  in  the  writ.  The  evidence  is  considered  and  held  to 
tupport  if  not  to  require  this  finding.  The  corner  and  bearing  trees  should  be 
);iven  preference  over  distances  east  and  west  in  determining  the  banning 
lK>iat  and  west  boundary  of  the  land  described. 

A.— Torelble  Entry  and  Detalaet^-DcMrlptinn— Amendment— Pnetlee  on  Ap- 
p««L 

Complainant  in  forcible  entry  and  detainer  may  amend  his  description  of 
the  premises  (Ochoa  v.  Garza,  1  W,  4  W.  C.  C,  sec.  »39,  disapproved),  and 
(ibji-ction  to  its  aufllciency  comes  too  late  when  made  for  the  first  time  on 
motion  for  rehearing  in  the  appellate  court. 

Appeal  from  (lie  County  Court  of  Bowie  County.     Tried  below  be- 
fore IIoD,  Joe  Hughes, 

^am  H.  Smelser  aud  Rodgers  £  Dorough,  for  appellant. 

Geo.  W.  Johnson  and  Glass,  Esles,  King  £  Burford,  for  appellee. 

^.TT.^ON",  Chief  Justice. — Appellant  sold  to  appellee  a  tract  of 
res  of  land,  same  being  a  part  of  the  J.  Hopkins  survey  in 
)unty.  As  payment  in  part  for  the  land  appellee  executed 
ered  to  appellant  certain  promissory  notef.  the  payment  of 
s  secured  by  a  vendor's  lien  expressly  retained  by  appellaut 
nd.  In  a  suit  brought  by  him  on  the  notes  appellant  recov- 
dgment  against  appellee  foreclosing  the  vendor's  lien  on  land 

as  a  tract  of  1384^  acres  of  the  Hopkins  survey,  beginning 
)rtheast  corner  of  the  Pickens  112^-acre  tract  out  of  said 
survey,  and  running  thence  north  475  varas  to  a  corner  on 

boundary  line  of  lot  No.  20  of  a  subdivision  made  of  said 
survey;  thence  east  1,6G2  varas  to  the  east  boundary  line  of 
kins  survey ;  thence  south  with  said  line,  etc.  An  order  di- 
le  sale  of  the  land  described  in  the  judgment  was  issued,  and 
le  subsequently  made  by  the  sheriff,  as  directed  by  the  writ, 

became  the  purchaser  thereof.  Only  a  part  of  the  tract  sold 
ant  to  appellee  was  included  within  the  boundaries  of  the 
xibed  in  the  judgment  and  in  the  order  of  sale  issued  tbere- 
;he  part  not  so  included  appellee  lived  with  his  family.  After 
;8se  by  appellant  at  the  sheriff's  sale  of  the  land  described  in 
nent,  a  writ  describing  the  land  as  the  judgment  described 
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it,  and  directing  the  sheriif  to  place  appellant  in  possession  thereof, 
was  issued.  Over  his  protest  against  it,  on  the  ground  that  the  land 
he  resided  upon  was  not  the  land  described  in  the  writ,  by  virtue  of 
the  writ  appellee  was  forcibly  ejected  therefrom  and  appellant  was 
placed  in  possession  thereof.  Appellee  then  sought  by  an  action  of 
forcible  entry  and  detainer  to  recover  the  possession  of  the  land  from 
which  he  had  been  so  ejected.  A  trial  before  a  justice  of  the  peace 
resulted  in  his  favor,  as  did  a  trial  in  the  County  Court,  on  an  ap- 
peal prosecuted  by  appellant.  In  the  latter  court  the  judgment,  in 
addition  to  awarding  appellee  relief  by  a  restitution  of  the  premises 
from  which  he  had  been  ejected,  awarded  him  damages  in  the  sum  of 
$116. 

After  stating  the  case  as  above. — Our  statute  denounces  as  guilty 
of  a  "forcible  entry*^  any  person  who  "shall  make  an  entry  into  any 
lands,  tenements  or  other  real  property,  except  in  cases  where  entry 
is  given  by  law,  or  shall  make  any  such  entry  by  force."  Sayles^  Stats., 
art.  2519.  It  defines  a  "forcible  entry,  or  an  entry  where  entry  is 
not  given  by  law,"  as  "an  entry  without  the  consent  of  the  person 
having  the  actual  possession."  Sayles*  Stats.,  art.  2520.  It  was  not 
disputed  that  at  the  time  he  was  ejected  therefrom  appellee  was  in 
actual  peaceable  possession  of  the  premises  in  question.  It  was  not 
disputed  that  he  was  ejected  therefrom  without  his  consent  and  over 
his  protest.  On  the  contrary,  it  appeared,  without  dispute  that,  when 
appellant  and  the  oflBcer  entered  upon  the  premises  and  demanded  of 
appellee  that  he  vacate  same  and  deliver  the  possession  thereof  to  ap- 
pellant, appellee  refused  to  do  so,  and  that  thereupon  the  oflBcer 
"went  into  his  (appellee's)  residence  and  loaded  his  household  goods 
and  all  of  his  personal  effects  into  wagons  and  hauled  them  off  of  said 
premises,  and  unloaded  them  in  the  woods  on  the  side  of  the  public 
road,  and  left  them  there."  It  so  appearing  that  appellee  was  in 
actual  possession  of  the  premises,  and  that  he  was  forcibly  ejected 
therefrom  by  appellant,  who,  the  record  shows,  at  once  took  and  re- 
tained possession  of  same,  we  think  it  is  clear  that  appellee  was  entitled 
to  resort  to  the  statutory  action  of  forcible  entry  and  detainer  to  re- 
cover possession  of  the  premises,  and,  having  resorted  to  same,  to  a 
judgment  restoring  him  to  the  possession  thereof.  Assuming  that 
the  entry  made  by  appellant  on  the  premises  was  under  "color  of 
lawful  authority,"  appellant  insists  that  the  action  was  not  maintain- 
able. The  assumption  made,  we  think,  is  not  warranted  by  the  rec- 
ord. A  writ  directing  an  officer  to  place  a  party  in  possession  of 
specified  land  is  not  "color  of  authority"  for  placing  the  party  in  pos- 
session of  other  and  different  land.  The  writ  in  the  oflScer^s  hands 
here  was  not  like  the  one  in  the  hands  of  the  oflScer  in  Wyatt  v.  Mon- 
roe, 27  Texas,  269,  cited  by  appellant  as  supporting  his  contention. 
There  the  writ  covered  the  premises  in  dispute,  and  the  contention 
made  was,  it  seems,  that  it  had  been  wrongfully  issued.  It  was  held, 
and  properly  so,  we  think,  to  be  color  of  authority  for  the  acts  of  the 
officer.  On  its  face,  evidently,  it  had  the  appearance  or  semblance 
of  being  a  valid  writ  directing  the  officer  to  place  the  party  in  posses- 
sion of  the  premSses  in  controversy.     Such  was  not  the  character  of 
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the  writ  here.  It  did  not  purport  on  its  face  to  direct  the  oflBcer  to 
place  appellant  in  possession  of  the  premises  occupied  by  appellee,  but, 
instead,  directed  him  to  place  appellant  in  possession  of  other  and 
different  premises.  And  for  another  reason  the  case  cited  is  not  ap- 
plicable here.  There  the  plaintiff  'had  acquiesced  in  the  action  of  the 
officer  dispossessing  her.  Here  the  plaintiff,  over  his  protest,  was 
forcibly  ejected  from  the  premises.  The  writ  not  being  authority, 
nor  color  of  authority,  for  the  act  of  appjellant  and  the  officer,  and 
appellee  having  been  forcibly  ejected  from'  the  premises,  we  think  it 
is  of  no  importance  that  appellant  may  have  been  entitled  to  a  judg- 
ment foreclosing  his  lien  on  the  land  in  dispute,  and  that  it  was  due 
entirely  to  a  mistake  or  oversight  that  he  had  not  obtained  such  a 
judgment.  The  court  was  not  called  upon  nor  entitled  to  consider  such 
matters  in  determining  the  controversy.  Referring  to  statutes  of 
forcible  entry  and  detainer,  the  Supreme  Court  of  the  United  States, 
in  Iron  Mountain  &  Helena  R.  R.  Co.  v.  Johnson,  119  XJ.  S.,  613,  30 
Law  ed.,  505,  said:  ^The  general  purpose  of  these  statutes  is  that, 
not  regarding  the  actual  condition  of  the  title  to  the  properiy,  where 
any  person  is  in  the  peaceable  and  quiet  possession  of  it,  he  shall  not 
he  turned  out  by  the  strong  hand,  by  force,  by  violence  or  by  terror. 
The  party  so  using  force  and  acquiring  possession  may  have  the  su- 
perior title,  or  may  have  the  better  right  to  the  present  possession, 
but  the  policy  of  the  law  in  this  class  of  cases  is  to  prevent  disturb- 
ances of  the  public  peace,  to  forbid  any  person  righting  himself  in  a 
case  of  that  kind  by  his  own  hand  and  by  violence,  and  to  require 
that  the  party  who  has  in  this  manner  obtained  possession  shall  re- 
store it  to  the  party  from  whom  it  has  been  so  obtained;  and  then, 
when  the  parties  are  in  statu  quo,  or  in  the  same  position  as  they 
were  before  the  use  of  violence,  the  party  out  of  possession  must  re- 
sort to  legal  means  to  obtain  his  possession,  as  he  should  have  done  in 
the  first  instance.  This  is  the  philosophy  which  lies  at  the  foundation 
of  all  these  actions  of  forcible  entry  and  detainer,  which  are  declared 
not  to  have  relation  to  the  condition  of  the  title  or  to  the  absolute 
right  of  possession,  but  to  compelling  the  party  out  of  possession,  who 
desires  to  recover  it  of  a  person  in  the  peaceable  possession,  to  re- 
spect and  resort  to  the  law  alone  to  obtain  what  he  claims."  And  see 
Zuercher  v.  Startz,  115  S.  W.,  1176;  McRae  v.  White,  42  S.  W.,  794; 
Merki  v.  Merki,  212  111.,  121,  72  N.  E.,  9;  Chisholm  v.  Weise,  5 
Okla.,  217,  47  Pac,  1087;  Laird  v.  Winters,  27  Texas,  440,  80  Am. 
Dec,  620.    The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR   REHEARING. 

WILLSON",  Chief  Justice. — The  identity  of  the  premises  from 
which  appellee  was  ejected  with  the  premises  described  in  the  writ 
by  virtue  of  which  he  was  dispossessed  was  a  question  of  fact  to  be 
determined  by  the  trial  court.  He  found  that  the  writ  "did  not  call 
for  the  land*'  from  which  appellee  was  ejected.  We  were  of  the  opin- 
ion that  the  finding  was  not  without  support  in  testimony  in  the  rec- 
ord, and  therefore  that  it  was  binding  upon  us.  If  that  finding  was 
not  without  support  in  the  evidence,  the  disposition  made  by  us  of  the 
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appeal  unqaestionablj,  we  think,  was  the  only  disposition  we  could 
have  made  of  it.  The  land  described  in  the  writ  was  138%  acres  of 
the  John  Hopkins  survey,  '^beginning  at  the  N.  E.  corner  of  the  S.  D. 
Pickens  112^acre  tract  out  of  the  Jonathan  Hopkins  survey,  a  stake 
from  which  a  black-jack  bears  67^4  West  6  8/10  varas,  marked  X,  a 
post-oak  bears  N.  27  W.  15  2/10  varas,  marked  X;  thence  North  475 
varas  to  a  stake  for  corner  on  S.  B.  line  of  lot  No.  20  of  the  division 
of  said  J.  Hopkins  headright  survey;  thence  East  1,662  varas  to  the 
original  E.  B.  line  of  the  said  J.  Hopkins  survey;  thence  South  with 
the  E.  B.  line  of  Hopkins  survey  to  a  stake  from  which  a  black-jack 
bears  S.  65  W.  14  varas,  marked  X;  thence  West  1,662  varas  to  the 
place  of  beginning."  The  location  of  the  N.  E.  comer  of  the  Pickens 
112^acre  tract  was  established  by  uncontroverted  testimony,  and  it 
was  shown  by  the  same  character  of  testimony  that  the  land  appellee 
was  ejected  from  was  situated  west  of  a  line  running  from  buM  cor- 
ner  north  475  varas  and  thence  east  1,662  varas.  In  other  words,  it 
was  shown  by  uncontroverted  testimony  that,  unless  the  call  for  the 
beginning  comer  described  in  the  field  notes  in  the  writ  should  be  dis- 
regarded as  a  mistake,  the  land  appellee  was  ejected  from  was  not  the 
land,  nor  any  part  of  it,  described  in  the  writ  and  the  judgment  by 
virtue  of  which  it  was  issued.  The  contention  seems  to  be  that  said 
beginning  call  was  erroneous — ^that  the  true  beginning  corner  was  the 
northeast  comer  of  a  tract  of  112%  acres  lying  adjoining  and  west  of 
said  112^-acre  tract.  Admitting  that  a  question  as  to  a  mistake  in 
calls  in  the  field  notes  of  a  tract  of  land  can  be  heard  and  determined 
in  a  forcible  entry  and  detainer  proceeding,  we  are  of  the  opinion 
first  entertained,  that  the  testimony  was  suificient  to  support  a  finding 
by  the  trial  court  that  there  was  no  such  mistake  in  the  field  notes 
in  question.  The  beginning  call  was  not  only  for  the  northeast  corner 
of  the  1121/^acre  tract,  but  for  that  corner  as  identified  by  bearing 
trees  described.  A  post-oak,  marked  as  called  for  in  the  field  notes, 
was  shown  to  be  on  the  ground  at  the  point  the  field  notes  called  for 
it  to  be,  and  it  was  shown  that  there  were  black-jack  trees  near  the 
post-oak.  It  was  not  shown  that  trees  answering  the  description  of 
those  called  for  in  the  field  notes  as  at  the  beginning  corner  of  the 
tract  had  been  found  at  the  northeast  comer  of  the  112%-acre  tract, 
asserted  by  appellant  to  be  the  true  beginning  corner  of  the  land  de- 
scribed in  the  writ.  We  know  of  no  rule  of  law  that  would  have  au- 
thorized the  trial  court,  on  the  testimony  in  the  record,  to  ignore  a 
comer  identified  by  bearing  trees  found  on  the  ground  and  answering 
the  description  of  those  called  for  in  the  field  notes,  and  to  substitute 
for  it  a  comer  not  called  for  and  not  shown  to  be  so  identified.  The 
mere  fact  that  the  distances  called  for  from  the  southwest  and  north- 
west comers  of  the  tract  described  in  the  writ  to  the  east  boundary 
line  of  the  Hopkins  survey  may  have  been  less,  when  applied  to  those 
points,  as  located  on  the  ground,  than  called  for  in  the  field  notes, 
would  not  be  a  reason  for  ignoring  a  corner  or  line  found  and  identi- 
fied on  the  ground.  Calls  for  distance,  under  the  circumstances  shown 
by  the  record,  will  not  control  calls  for  comers  and  lines  identified  on 
the  ground.  Nor  will  calls  for  quantity,  under  such  circumstances,  be 
given  effect  as  against  calls  for  such  corners  and  lines.     If  the  field 
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notes,  without  describing  witness-trees,  had  merely  called  for  the  be- 
ginning corner  of  the  tract  in  controversy  to  be  at  the  northeast  cor- 
ner of  the  Pickens  ll^^^acre  tract,  and  if  the  testinwny  in  the  record 
identified  the  tract  of  112%  acres  adjoining  said  112i^acre  tract  on 
the  west  as  the  "S.  D.  Pickens  112%-acre  tract,"  as  appellant  assumes 
it  did,  his  contention  would  be  very  much  strengthened.  But,  as  we 
have  shown,  said  corner  of  the  said  S.  D.  Pickens  112V^-acre  tract 
was  identified  by  bearing-trees  called  for  in  its  field  notes  and 
found  on  the  ground,  and  appellant's  assumption  that  the  testimony 
identified  the  tract  of  113%  acres  adjoining  it  on  the  west  as  the 
"S.  D.  Pickens  112%-acre  tract''  is  not  supported  by  the  record.  Said 
112%-acre  tract  is  represented  on  the  sketch  or  map,  made  a  part  of 
the  record,  as  the  "Miller  112%-acre  tract  on  which  S.  D.  Pickens 
now  lives."  The  testimony  of  a  witness  was  that  said  11234-acre 
tract  was  known  as  "the  Miller  tract,  on  which  S.  D.  Pickens  now 
lives."  The  trial  was  had  November  5,  1909.  The  judgment  on 
which  the  writ  was  issued  was  rendered  May  21,  1909.  It  was  not 
shown  that,  at  the  time  the  judgment  was  rendered,  which  described 
the  land  in  controversy  as  "beginning  at  the  N.  E.  corner  of  the  S.  D. 
Pickens  1121^-acre  tract,"  said  112%-acre  tract  was  known  as  the 
S.  D.  Pickens  112%-acre  tract,  or  known  otherwise  than  as  the  "Mil- 
ler tract,"  and  it  was  not  shown  that  said  S.  D.  Pickens  then  resided 
upon  or  was  in  any  manner  connected  with  the  same. 

We  think  it  is  clear  that,  in  the  condition  of  the  record  as  stated, 
it  should  not  be  said  that  the  finding  of  the  trial  court  was  without 
evidence  to  support  it.  It  is  not  clear  that,  with  such  testimony  be- 
fore him,  and  in  the  absence  of  testimony  showing  the  existence  at 
the  Northeast  corner  of  the  11234-acre  tract  of  trees  answering  to  the 
description  of  those  called  for  at  the  beginning  corner  of  the  tract  in 
controversy,  and  in  the  absence  of  testimony  showing  said  112%-acre 
tract  at  the  time  the  judgment  in  the  foreclosure  suit  was  rendered 
to  have  been  known  as  the  S.  D.  Pickens  112%-acre  tract,  a  contrary 
finding  by  the  court  would  have  been  authorized  by  the  evidence. 

The  objection  to  the  judgment,  made  for  the  first  time  in  the  mo- 
tion now  being  considered,  that  the  description  in  appellee's  complaint 
of  the  premises  in  controversy  was  insufficient,  if  meritorious,  which 
we  do  not  concede  it  to  be,  comes  too  late.  It  should  have  been  made, 
in  the  first  instance,  by  an  exception  to  complaint  urged  in  the  trial 
court,  where,  had  it  been  found  to  be  well  taken,  the  complaint  could 
have  been  amended.  Notwithstanding  the  ruling  to  the  contrary  by 
the  CommSssion  of  Appeals  in  Ochoa  v.  Garza,  1  W.  &  W.,  sec.  939, 
we  think  such  a  defect  in  such  a  complaint  can  be  cured  by  an  amend- 
ment. Evetts  V.  Johns,  76  S.  W.,  778;  Bibby  v.  Thomas,  131  Ala., 
350,  31  So.,  432;  Schuster  v.  Gray,  8  Kan.  App.,  222,  55  Pac,  489; 
9  Ency.  Plead,  and  Prac,  p.  67. 
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Northern  Texas  Traction  Company  v.  M.  R.  Brigancb. 

Decided  May  5,  1910. 

1. — ^Negligenee— Accident — Charge. 

A  plea  and  evidsnce  supporting  it  which  sought  to  excuse  the  act  of  negli- 
gence cnarged,  as  being  a  mere  accident,  was  only,  in  effect,  a  denial  of  negli- 
gence. The  charge  having  directed  a  finding  for  defendant  unliess  the  negli- 
gence was  proven,  it  was  not  error  to  refuse  a  requested  instruction  relieving 
defendant  from  liability  if  the  injury  was  due  to  unavoidable  accident* 

8. — Carriers  of  Passengers — Contributory  Negligence. 

The  act  of  plaintiff  intending  to  take  passage  on  a  trolley  car  in  standing 
four  feet  from  the  track  on  the  level  surface  prepared  by  the  carrier  for  that 
purpose,  did  not  present  the  issue  of  his  contributory  negligence  in  thus  ex- 
posing himself  to  being  struck  by  an  object  thrown  from  the  car  by  the  motor- 
man,  which  was  the  cause  of  his  injury. 

8. — Judge  and  Jury — ^Urging  an  Agreement. 

Remarks  of  the  judge  to  a  jury  disagreed  only  on  the  amount  of  dam- 
ages, urging  on  them  a  further  effort  to  reach  a  verdict,  considered  and  held 
not  to  show  the  exercise  of  undue  influence  upon  their  action. 

4. — ^Practice  on  Appeal — ^Damages — ^Bemittitnr. 

The  submission  to  the  jury,  as  an  element  of  damages,  of  alleged  ex- 
penses for  medicines  of  which  there  was  no  proof,  was  error,  but  was  capable 
of  being  cured  on  appeal  by  remitting  all  of  the  recovery  which,  under  the 
pleading  and  charge,  could  be  ascribed  thereto. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

Capps,  Canty,  Hanger  &  Short,  for  appellant. — The  court  should 
have  given  the  charge  on  unavoidable  accident.  Trinity  L.  Co.  v. 
Denham,  19  S.  W.,  1012;  Rea  v.  St.  Louis  S.  W.  Ry.  Co.,  73  S.  W., 
555. 

The  evidence  raised  the  issue  of  contributory  negligence.  Northern 
Texas  Trac.  Co.  v.  JamSson,  85  S.  W.,  305 ;  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Click,  23  S.  W.,  833;  Houston  &  T.  C.  R.  Co.  v.  Kimball,  43 
S.  W.,  1049;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Seligman,  23  S.  W., 
298;  Western  U.  Tel.  Co.  v.  Drake,  29  S.  W.,  919;  International  & 
G.  N".  R.  Co.  V.  Neff,  28  S.  W.,  285,  Texas  Supreme;  International  & 
G.  N.  R.  Co.  V.  Sein,  28  S.  W.,  286,  Texas  Supreme ;  Houston  &  T.  C. 
R.  Co.  V.  Stewart,  37  S.  W.,  770;  Railwav  Company  v.  Glambrv,  35 
S.  W.,  1058;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Albright,  26  S.  W.,  250. 

It  is  reversible  error  for  the  court  to  submit  to  the  jury  an  issue 
not  raised  both  by  the  pleadings  and  the  evidence.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Moore,  6  S.  W.,  631,  Texas  Supreme;  Texas  &  P.  Ry.  Co.  v. 
Levi  &  Bros.,  59  Texas,  674;  Railway  Company  v.  Wilson,  60  Texas, 
143. 

No  briefs  for  appellee. 

WILLSON,  Chief  Justice. — ^While  standing  at  the  place  at  Stop 
6  on  its  line  of  railway  provided  by  appellant  for  the  use  of  persons 
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who  might  wish  to  take  passage  on  its  cars,  appellee,  an  old  man 
sixty-three  years  of  age,  about  four  o^clock  on  the  afternoon  of  Janu- 
ary   ,  1908,  was  struck  in  the  face  by  a  package  of  papers  weighing 

about  five  and  one-half  pounds  thrown  or  dropped  by  the  motorman  in 
charge  of  one  of  appellant's  cars,  as  such  car,  moving  rapidly,  passed 
said  stop.  In  an  action  for  damages  brought  by  appellee  against  ap- 
pellant and  the  Haggerty  Transfer  and  Warehouse,  after  dismissing  his 
suit  as  against  the  latter,  appellee  recovered  against  the  former  a  judg- 
ment for  $1,000. 

After  stating  the  case  as  above. — The  sufficiency  of  the  evidence  to 
support  the  findings  of  the  jury  that  appellant  was  guilty  of  negli- 
gence, and  that  appellee  was  damaged  in  the  sum  specified  in  the  ver- 
dict, is  not  questioned  on  this  appeal. 

In  its  answer  appellant  set  up  that  the  injury  to  appellee  was  the 
result  of  unavoidable  accident.  The  court  refused  to  give  to  the  jury 
special  charges  asked  by  it  submitting  such  an  issue,  and  his  refusal 
is  made  the  basis  of  the  first  and  third  assignments  of  error.  The 
testimony  relied  upon  as  having  made  such  an  issue  was  that  of  the 
witness  Bedding,  "to  the  effect,"  as  stated  in  appellant's  brief,  "that 
it  had  been  the  custom  for  the  motorman  to  carry  out  the  evening 
papers  and  drop  them  off  at  Stop  6  as  the  car  went  by  the  station; 
that  on  the  evening  in  question,  as  the  car  neared  the  station  4:ravel- 
ing  at  a  reasonably  fast  speed,  as  was  customary  at  that  point,  wit- 
ness, using  his  right  hand  to  operate  the  car,  picked  up  the  papers 
with  his  left  hand  and  leaned  over  towards  the  open  window,  saw 
plaintiff  standing  about  a  car's  length  down  the  track,  put  the  papers 
out  of  the  window  and  dropped  them,  but  instead  of  the  papers  drop- 
ping straight  down  to  the  ground,  as  witness  expected  they  would, 
they  were  unexpectedly  caught  up  by  the  air  current  and  suction  of 
the  car  and  carried  along  with  the  car  and  blown  against  plaintiff; 
■ — that  witness  and  the  motormen  had  been  dropping  off  papers  at  the 
same  point  at  the  same  time  without  injuring  any  one;  that  witness 
did  not  have  any  idea  that  the  papers  would  hit  plaintiff;  that  it  was 
simply  an  unavoidable  accident  due  to  the  unexpected  and  unforeseen 
action  of  the  air  current  and  suction  of  the  moving  car  on  the  papers." 
The  effect  of  the  plea  setting  up  that  the  injury  suffered  by  appellee 
was  referrftble  entirely  to  the  accident,  we  think  was  merely  to  deny 
that  the  motorman  had  been  guilty  of  negligence;  and  the  effect  of  the 
.  testimony  recited  was  merely  to  make  an  issue  as  to  whether  he  had 
been  guilty  of  negligence  or  not.  In  his  main  charge  the  court  in- 
structed the  jury  to  find  for  appellant,  unless  they  believed  from  the 
evidence  that  the  motorman  had  been  guilty  of  negligence,  and,  in  a 
special  charge  given  at  appellant's  request,  he  had  instructed  them  to 
find  for  it  if  they  believed  the  motorman  had  used  ordinary  care  and 
had  not  been  negligent.  The  effect  of  the  charges  refused  simply  was 
to  tell  the  jury  to  find  for  appellant  if  they  believed  the  motorman 
had  not  been  negligent,  and  to  have  given  them  would  have  been  a 
mere  repetition  of  instructions  already  given. 

In  a  trial  amendment  to  its  answer  appellant  alleged  that  appellee 
was  'guilty  of  negligence  contributing  to  the  injury  he  suffered,  in 
that  he  was  standing  at  Stop  6  on  its  track  as  the  car  approached  at 
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a  rapid  rate  of  speedy  and  '^continued  to  stand  about  four  feet  from 
said  track  until  said  car  reached  him,  and  as  same  was  passing  at 
said  rapid  rate  of  speed  said  plaintiff^  while  in  this  position,  was 
struck  by  the  bundle  of  papers  which  were  thrown  or  dropped  from 
said  car  by  the  motorman,  and  carried  forward  with  the  car  and  by 
its  momentum  until  same  struck  the  plaintiff;  that  plaintiff  knew  or 
should  have  known  of  the  danger  of  standing  so  close  to  said  track 
and  while  said  car  was  passing,  and  the  danger  of  same  was  open  and 
apparent  to  him/'  In  his  main  charge  the  court  omitted  to  submit 
as  an  issue  for  the  jury  contributory  negligence  on  the  part  of  ap- 
pellee, and  refused  appellant's  special  charge  submitting  such  an  is- 
sue. We  do  not  think  the  action  of  the  court  as  stated  was  error. 
For  the  use  of  its  patrons  in  getting  off  and  on  its  cars  at  Stop  6  ap- 
pellant had  graded  to  a  level  and  covered  with  cinders  a  strip  of  its 
right  of  way  about  fifty  feet  long  east  and  west,  and  extending  from 
the  ends  of  the  ties  on  its  track  north  five  or  six  feet.  Near  the  west 
end  of  this  strip  it  had  erected  a  shed  ten  or  twelve  feet  wide  as  it 
fronted  the  track  of  appellant's  line  of  railway.  The  testimony  on 
the  part  of  appellee  was  that  he  was  standing  at  the  timie  he  was 
struck  by  the  package  about  four  or  five  feet  from  the  southwest  cor- 
ner of  the  shed  and  about  the  same  distance  from  the  track  of  the 
railway — "on  the  place,"  the  witness  AUard  stated,  "provided  for 
passengers  on  the  line  there  to  get  off  and  on  the  cars."  The  testi- 
mony on  the  part  of  appellant  was  to  about  the  sanve  effect.  Its 
roadmaster.  Hunter,  stated  that  appellee  was  standing  "on  the  place 
prepared  for  passengers  to  get  on  and  off  the  cars,"  and  the  motor- 
man.  Bedding,  testified  that  appellee  was  standing  on  the  east  end  of 
the  cinder  walk,  about  20  feet  from  the  center  of  the  shed  and  about 
four  feet  from  the  track.  It  is  clear,  we  think,  that  the  testimony  re- 
ferred to  did  not  raise  an  issue  as  to  contributory  negligence  on  the 
part  of  appellee. 

•The  complaint  in  the  eighth  assignment  of  error,  that  the  court  in 
addressing  the  jury  used  the  language  therein  set  out,  is  not  supported 
by  the  record.  The  jury  had  been  deliberating  upon  their  verdict 
from  an  early  hour  Saturday  morning  until  about  4:30  o'clock  in  the 
afternoon,  when,  according  to  the  bill  of  exceptions  in  the  record,  the 
court,  having  had  them  brought  into  open  court,  addressed  them  as 
follows:  "*I  do  not  care  for  you  to  tell  me  how  many  are  for  the 
plaintiff  or  how  many  are  for  the  defendant,  but  I  want  to  know  how 
you  are  divided.'  The  foreman  spoke  up  and  said,  ^e  are  all  for  the 
plaintiff,  but  we  can  not  agree  upon  the  amount  of  damiages  due  him.' 
In  reply  the  court  said:  *If  that  is  the  case  I  can  not  discharge  you 
people.  I  have  held  jurors  several  days  together  when  they  were 
claiming  that  they  could  never  agree,  and  they  would  afterwards 
change  their  minds  and  agree.  Twelve  jurors  will  eventually  have  to 
settle  this  lawsuit,  and  I  think  you  are  all  fair-minded,  intelligent 
jurors,  and  do  not  feel  that  I  would  be  justified  in  discharging  you  at 
this  time.  Of  course  I  would  not,  under  any  circumstances,  try  to 
force  a  verdict,  and  would  not  want  any  juror  to  agree  to  a  verdict 
that  was  not  in  keeping  with  his  honest  convictions,  but  I  will  be 
Vol.  LXI  Civil— 2. 
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bound  to  hold  you  people  together  longer.  Now,  you  gentlemen  all 
take  a  cigar  with  the  courts  go  back  and  deliberate  over  this  matter, 
and  see  if  you  can  not  get  together.  You  only  have  a  short  time  this 
afternoon,  and  if  you  can  not  agree  you  will  be  excused  until  next 
Monday  morning,  when  you  would  resume  your  deliberations.'  *'  How- 
ever meritorious,  when  applied  to  the  remarks  to  the  jury  attributed 
to  the  court  in  the  assignment,  might  be  appellant's  insistence  that 
they  "constituted  undue  influence  upon  the  part  of  the  court  upon  the 
minds  of  the  jury,  and  unduly  influenced  and  caused  the  jury  to  re- 
turn a  verdict  in  favor  of  the  plaintifE,''  we  think  it  is  without  merit 
when  applied  to  the  remarks  of  the  court  as  set  out  in  the  record, 
copied  above. 

Appellee  alleged,  as  an  element  of  the  damages  he  sought  to  recover, 
that  he  had  "expended  for  medicine  and  physician's  services  the  rea- 
sonable sum'  of,  to  wit,  $15.''  The  physician  who  attended  him  testi- 
fied that  the  amount  he  charged  for  his  services  "was  probably  over 
$15  and  under  $25,"  and  that  "that  was  a  reasonable  charge  for  the 
first  service"  he  performed  for  him.  It  was  not  shown  that  appellee 
had  expended  anything  for  medicines.  By  his  charge  the  court  di- 
rected the  jury,  if  they  found  for  appellee,  to  include  in  their  verdict 
"such  reasonable  sum,  if  any,  as  he  may  have  expended  for  medicines 
and  physician's  services  in  the  necessary  treatment  of  his  said  inju- 
ries, if  any,  not  to  exceed  the  sum  alleged  in  his  petition."  The  in- 
struction is  attacked  as  erroneous,  and  we  agree  that  it  was,  in  so  far 
as  it  authorized  the  jury  to  find  for  appellee  any  sum  on  account  of 
expenditures  by  him  for  medicines.  Northern  Texas  Traction  Co.  v. 
Jamison,  38  Texas  Civ.  App.,  55,  85  S.  W.,  305;  Passmore's  Instruc- 
tions to  Juries,  sec.  111.  But  we  do  not  think  the  error  in  the 
charge  need  necessarily  result  in  a  reversal  of  the  judgment.  If  the 
jury  regarded  the  instruction  given  them  by  the  court — and  we  should 
assume  they  did  regard  it — the  amount  found  by  them  on  account  of 
expenditures  by  appellee  for  medicines  could  not  have  exceeded  the 
sum  of  $15.  If  appellee  sees  proper  within  fifteen  days  from  the  date 
of  the  filing  of  this  opinion  to  file  with  the  clerk  of  this  court  a  re- 
mittitur of  said  sum  of  $15  the  judgment  will  be  reformed  and  af- 
firmed for  the  sum  of  $985 ;  otherwise  it  will  be  reversed  and  the  cause 
will  be  remanded  for  a  new  trial.  International  &  6.  N.  Ev.  Co.  v. 
Brazzil,  78  Texas,  314,  14  S.  W.,  610. 

Affirmed  on  remittitur. 


W.  B.  Hanson  v.  First  National  Bank  of  Center. 

Decided  May  6,  1910. 

1. — ^Praotlee — OTermllnir  Demurrer — ^Instmcting  Verdict. 

It  19  error  for  a  trial  court  to  refuse  to  admit  evidence  in  support  of  a  plea 
and  to  instruct  a  verdict  against  the  same  after  having  overruled  general 
and  special  exceptions  thereto. 

2. — ^Bankmpt — ^Failure  to  Schedule  Asset — ^Right  to  Sue — ^Estoppel. 

When  the  failure  of  a  bankrupt  to  schedule  an  asset    (as  for  instance  a 
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claim  for  damages)  is  not  done  for  the  purpose  of  concealing  his  property, 
and  the  trustee  is  fully  informed  of  the  existence  of  the  claim  and  refuses  to 
prosecute  it  for  the  benefit  of  his  creditors,  the  ^itle  to  such  asset  reverts  to 
the  bankrupt  when  the  bankrupt  proceedings  are  closed,  and  the  ba^rupt  is 
not  estopped  from  thereafter  proaecuting  the  same  in  his  own  name  and  for 
his  own  benefit. 

3. — Same — Claim  for  Damages. 

Intimated  that  a  claim  by  a  bankrupt  for  damages  for  a  wrongful  and 
malicious  suing  out  of  an  attachment  is  not  a  cause  of  action  that  could  be 
prosecuted  by  a  trustee  in  bankruptcy. 

4. — Same — ^Title  of  Tniitee — ^Eevenioii  to  Bankrupt. 

The  title  of  a  bankrupt  to  his  property,  real  or  personal,  passes  to  the  trus- 
tee only  for  the  purpose  of  the  trust,  and  when  the  trust  has  been  adminis- 
tered the  special  title  of  the  trusty  reverts  to  and  becomes  merged  in  the 
original  title  of  the  bankrupt. 

5. — ^Appeal — ^Affirming  Judgment — ^Praotloe. 

That  the  trial  court  erred  in  overruling  instead  of  sustaining  general 
and  special  exceptions  to  a  plea  in  reconvention  is  no  reason  why  the  judg- 
ment of  the  trial  court  should  be  affirmed  against  the  appellant  instead  of 
being  reversed  and  the  cause  remanded  when  the  trial  court  thereafter  erro- 
neously held  that  appellant  was  estopped  to  set  up  said  plea.  A  party  should 
not  thus  be  denied  an  opportunity  to  anvend  a  defective  plea. 

6. — Same — ^Absence  of  Cross  Assiguments. 

In  the  absence  of  a  cross  assignment  complaining  of  the  action  of  the 
trial  court  in  overruling  exceptions  to  a  plea  in  reconvention,  the  appellate 
courts  will  not  pass  on  the  sufficiency  of  the  plea  as  against  special  exceptions. 

Appeal  from  the  District  Court  of  Shelby  County.  Tried  below  be- 
fore Hon.  James  I.  Perkins. 

F.  P.  Brewer  and  Bryarly,  Carter  &  Walker,  for  appellant. — ^Where 
any  part  of  the  estate  of  a  bankrupt  is  left  out  of  the  administration 
of  the  estate,  and  the  same  has  been  tendered  to  the  trustee,  and  the 
said  trustee,  after  having  full  time  to  elect  whether  or  not  he  will 
take  said  part  of  said  estate,  declines  to  do  so,  and  winds  up  said  es- 
tate without  taking  possession  or  any  notice  of  said  part,  the  same 
reverts  to  and  becomes  the  property  of  the  bankrupt.  Herndon  v. 
Davenport,  76  Texas,  462;  Jones  v.  Pyron,  57  Texas,  47;  Hunter  v. 
Hodgson,  95  S.  W.i  637;  16  Am.  &  Eng.  Ency.  Law,  3d  ed.,  p.  745; 
1  Federal  Stats.,  Annotated,  701. 

Z>.  3f.  Short  £  Sons,  for  appellee. — ^In  a  suit  where  a  cross  action 
has  been  filed  by  a  defendant  setting  up  new  matter  and  asking  a 
judgment  on  said  cross-action  against  the  plaintiff  and  praying  for 
specific  relief,  to  which  cross-action  general  and  special  demurrers 
have  been  raised,  and  the  court  instructs  a  general  verdict  against  said 
cross-action,  and  on  appeal  an  inspection  of  the  record  shows  that  said 
cross-action  is  bad  on  general  demurrer,  the  action  of  the  lower  court 
will  be  sustained,  even  though  it  appears  that  the  court's  action  was 
based  upon  the  insuiBciency  of  the  testimony  to  sustain  said  cross- 
action,  rather  than  upon  the  insufficiency  of  the  cross-action  to  state 
a  cause  of  action.  Avery  v.  Popper,  92  Texas,  337;  Derry  Council 
T.  State  Council,  80  Am.  St.  Eep.,  842;  Little  Bock  &  M.  Ry.  Co.  v. 
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Wilson,  25  Am.  St.  Rep.,  693 ;  Short  v.  Taylor,  59  Am.  St.  Rep.,  508 ; 
Estate  of  Grossman,  67  Am.  St.  Rep.,  219. 

PLEASANTS,  Chiep  Justice. — ^Appellee  brought  this  suit  against 
appellant  to  recover  an  alleged  indebtedness  of  $8,296,  and,  upon  the 
ground  that  the  defendant  was  about  to  secrete  his  property  for  the 
purpose  of  defrauding  his  creditors,  sued  out  a  writ  of  attachment 
which  was  levied  upon  a  stock  of  goods,  storehouse,  mill  and  gin  house 
belonging  to  the  defendant.  Shortly  after  this  suit*  was  filed  the  de- 
fendant was  adjudged  a  bankrupt  in  proceedings  instituted  for  that 
purpose  by  some  of  his  creditors  in  the  United  States  Court  for  the 
Eastern  District  of  Texas,  and  all  the  property  levied  on  under  said 
writ  of  attachment  passed  into  the  hands  of  that  court  and  was  dis- 
posed of  in  said  bankruptcy  proceedings.  The  proceeds  of  the  sale  of 
the  property  which  came  into  the  possession  of  the  trustee  in  bank- 
ruptcy was  only  sufficient  to  pay  about  ten  percent  of  the  indebtedness 
of  the  defendant. 

The  defendant  received  his  discharge  in  bankruptcy,  and  thereafter, 
and  after  the  close  of  the  bankruptcy  proceedings,  he  filed  an  amended 
answer  to  plaintiff's  petition  in  this  suit,  which  had  been  continued 
pending  the  bankruptcy  proceedings,  in  which  answer  he  pleaded  in 
reconvention  against  plaintiff  damages  in  the  sum  of  $20,952.50. 

The  cause  of  action  set  up  in  said  plea  in  reconvention  is,  in  sub- 
stance, that  plaintiff  had  contracted  with  the  defendant  to  furnish 
him  all  the  money  necessary  to  carry  on  his  business,  pay  his  creditors 
and  purchase  cotton  during  the  cotton  season  of  1902  and  1903,  for 
which  defendant  was  to  pay  plaintiff  interest  at  the  rate  of  ten  per- 
cent per  annum;  that  plaintiff  furnished  him  with  money  for  a  short 
time  under  said  contract,  and  then,  without  any  just  cause,  refused  to 
furnish  him  further  and  brought  this  suit  against  him,  and  wrongfully 
and  maliciously  sued  out  the  writ  of  attachment  and  had  same  levied 
upon  his,  defendant's,  property;  that  defendant  fully  and  faithfully 
complied  with  the  terms  of  his  contract  with  plaintiff,  and  if  plaintiff 
had  complied  with  same  defendant  would  have  made  money  and  have 
paid  all  of  his  debts,  but  that  by  reason  of  the  plaintiff's  failure  to 
comply  with  its  contract  and  its  wrongful  and  malicious  act  in  suin^ 
out  said  attachment,  defendant  was  forced  into  bankruptcy,  and  all 
of  his  property  was  sacrificed,  and  he  has  been  greatly  wronged,  in- 
jured and  damaged.  Of  the  damages  claimed,  a  large  portion  is 
claimed  as  exemplary  damages  for  the  wrongful  and  malicious  suing 
out  of  the  attachment. 

The  plaintiff  filed  general  and  special  exceptions  to  this  plea,  all  of 
which  were  overruled  by  the  court.  It  also  pleaded  that  the  money 
obtained  by  the  defendant  from  it  and  for  the  recovery  of  which  this 
suit  was  brought,  was  obtained  by  fraud,  and  therefore  defendant's 
discharge  in  bankruptcy  did  not  release  him  from  liability  therefor, 
and  further,  that  defendant  had  failed  to  include  in  his  schedule  of 
assets  filed  in  said  bankruptcy  court  his  alleged  claim  for  damages 
against  plaintiff,  and  he  was,  therefore,  not  entitled  to  recover  thereon. 

The  cause  was  tried  with  a  jury,  and,  after  hearing  the  evidence  of 
plaintiff  on  the  issue  of  whether  the  mioney  sued  for  by  it  was  ob- 
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tained  by  frand,  and  the  evidence  showing  the  failure  of  the  defendant 
to  include  his  claim  for  damages  as  one  of  his  assets  in  the  schedule 
filed  by  liim  in  the  bankrupt  court,  the  court  refused  to  hear  any  evi- 
dence on  the  defendant's  claim  for  damages,  and  instructed  the  jury 
to  find  for  the  defendant  against  plaintiff's  claim,  and  for  the  plaintiff 
against  defendant's  claim  for  damages. 

A  verdict  was  returned  in  accordance  with  these  instructions,  and 
judgment  rendered  accordingly.  From  this  judgment  the  defendant 
has  appealed. 

Having  overruled  the  exceptions  to  defendant's  plea  in  reconvention, 
the  trial  court  erred  in  refusing  to  hear  evidence  in  support  of  said 
plea  and  in  instructing  the  jury  to  return  a  verdict  in  favor  of  plain- 
tiff. This  ruling  was  based  upon  the  theory  that  defendant,  having 
failed  to  include  his  claim  against  the  plaintiff  in  the  schedule  of  as- 
sets filed  by  him  in  the  bankrupt  court,  is  now  estopped  to  assert  same 
against  plaintiff. 

We  do  not  think  this  view  of  the  law  is  sound.  The  property  of 
the  bankrupt  all  passed  to  the  trustee  by  virtue  of  the  adjudication 
of  bankruptcy,  and  the  failure  of  the  bankrupt  to  include  this  claim 
in  his  schedule  of  assets  could  not  have  prevented  the  trustee  from 
prosecuting  it  for  the  benefit  of  the  creditors.  If  the  bankrupt  had 
concealed  t&e  existence  of  such  claimi  from  the  trustee  and  the  pro- 
ceedings in  bankruptcy  had  closed  without  knowledge  on  the  part  of 
the  trustee  of  the  existence  of  this  claim,  and  it  should  be  held  a 
claim  which  could  pass  to  the  trustee  and  be  prosecuted  by  him  for 
the  benefit  of  the  creditors,  we  think  the  appellant  should  be  held  es- 
topped to  thereafter  assert  the  claim  for  his  own  benefit.  But  such 
are  not  the  facts  in  this  case.  Appellant  failed  to  schedule  the  claim 
because  he  was  uncertain  whether  it  was  an  asset  of  his  estate  which 
could  pass  to  the  trustee  for  the  benefit  of  the  creditors,  but  he  after- 
wards informed  the  trustee  of  the  claim,  and  requested  him  to  prose- 
cute same  for  the  benefit  of  the  creditors.  This  the  trustee  declined 
to  do. 

The  causes  of  action  in  favor  of  the  bankrupt  which,  under  the 
bankrupt  Act,  pass  to  the  trustee,  are,  "rights  of  action  arising  upon 
contracts  or  from  the  unlawful  taking  or  detention  of  or  injury  to  his 
property.'*  Annotated  Fed.  Stats.,  vol.  1,  page  701.  In  the  construc- 
tion of  this  statute  by  the  courts  it  has  been  held  that  a  cause  of  ac- 
tion for  damages  arising  out  of  a  person«il  wrong  suffered  by  the  bank- 
rupt does  not  pass  to  the  trustee  and  can  not  be  prosecuted  by  him  for 
the  benefit  of  the  creditors.  In  the  case  In  re  Haensell,  91  Fed.  Rep., 
355,  it  is  held  that  a  cause  of  action  for  malicious  prosecution  was 
personal  to  the  bankrupt  and  could  not  be  prosecuted  by  the  trustee. 
Fnder  the  authorities  cited  in  that  case  it  would  seem  that  appellant's 
claim  for  damiages  for  the  alleged  wrongful  and  malicious  suing  out 
of  the  attachment  is  not  a  cause  of  action  which  could  have  been  prose- 
cuted by  the  trustee.  But  be  this  as  it  may,  the  trustee  having  failed 
to  prosecute  the  claim  and  the  bankruptcy  proceedings  being  closed, 
all  the  property  of  the  bankrupt,  including  this  claim  against  appellee, 
reverted  to  him  and,  as  before  stated,  we  can  not  think  his  failure  to 
schedule  the  claim  under  the  circumstances  stated  estops  him  from 
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now  asserting  it  against  the  appellee.  Jones  v.  P3rron^  57  Texas,  47; 
Hemdon  v.  Davenport,  75  Texas,  462;  Hunter  v.  Hodgson,  95  S.  W., 
637. 

It  is  true  that  in  each  of  the  cases  cited  the  property  held  to  have 
reverted  to  the  bankrupt  was  real  estate,  but  the  principle  is  the  same 
whether  the  property  undisposed  of  by  the  trustee  be  real  or  personal. 
The  title  only  passed  to  the  trustee  for  the  purpose  of  the  trust,  and 
when  the  administration  of  the  trust  was  completed  and  the  trustee 
discharged,  his  special  title  to  the  property  undisposed  of  in  the  ad- 
ministration of  the  trust  reverted  to  and  became  again  merged  in  the 
original  title  of  the  bankrupt. 

It  is  urged  by  appellee  that  the  judgment  of  the  court  below 
should  be  affirmed  on  the  ground  that  appellant's  plea  in  reconvention 
is  insufficient  to  show  a  cause  of  action,  and  the  general  demurrer 
should  have  been  sustained  thereto.  It  is  a  sufficient  answer  to  this  to 
say  that  the  trial  court  overruled  the  general  demurrer  and  special 
exceptions  presented  by  appellee,  and,  relying  upon  this  ruling,  ap- 
pellant went  to  trial  upon  this  pleading  and  judgment  was  rendered 
against  him  on  the  appellee's  plea  of  estoppel.  In  these  circumstances, 
having  found  that  the  plea  of  estoppel  was  not  sustained,  we  could  not 
affirm  the  judgment  on  the  ground  that  the  general  demurrer  should 
have  been  sustained  to  the  pica  in  reconvention,  for  such  holding 
would  deny  appellant  the  right  to  amend  his  pleading.  The  trial 
court  having  held  the  plea  good,  appellant  had  the  right  to  rely  upon 
such  holding,  and  the  judgment  against  him  should  not  be  lifirmed 
on  the  ground  that  the  court  erred  in  not  sustaining  the  general  de- 
murrer. If  the  rule  was  otherwise,  we  would  not  hold  the  plea  in  re- 
convention bad  on  general  demurrer.  There  are  no  cross-assignments 
complaining  of  the  action  of  the  trial  court  in  overruling  appellee's 
special  exceptions  to  the  plea  in  reconvention,  and  we  are  not  called 
upon  to  pass  upon  the  sufficiency  of  the  plea  as  against  special  excep- 
tions. 

For  the  error  before  shown,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  Houston  v.  Ed.  P.  Dupreb. 

Decided  May  6,  1910. 

1. — Contract  by  City — City  Charter — Constmction. 

A  city  charter  provided  that  no  contract  should  be  binding  upon  the  city 
unless  it  was  signed  by  the  mayor  and  countersigned  by  the  comptroller. 
Held,  said  provision  of  the  charter  was  not  intended  to  apply  to  contracts  of 
a  minor  character  and  involving  small  amounts,  as,  for  instance,  the  hiring  of 
teams  by  the  day  by  the  street  c<mimissioner  to  work  on  the  streets  of  the 
city. 

8. — Same — ^Bepairing  Street — Scope  of  Authority. 

Where  it  was  not  questioned  that  the  foreman  of  a  force  of  men  engaged 
in  repairing  the  streets  of  a  city  had  the  authority  to  haul  gravel  by  wagons 
from  a  railroad  car  to  the  places  to  be  repaired,  such  foreman  would  have 
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authority  to  use  the  teams  for  the  purpose  of  moving  the  car  .to  a  more  con- 
venient position  on  the  railroad  track,  and  if  the  city  would  be  liable  for 
injury  to  the  teams  in  the  one  case,  it  would  be  liable  in  the  other. 

8. — ^Bailment  for  Hire— Negligence — ^Liability. 

Where  teams  were  hired  to  a  city  for  work  upon  its  streets,  the  drivers 
of  the  teams  being  hired  and  paid  by  the  owners  of  the  teams  but  to  be  under 
the  direction  and  control  of  the  city's  foreman,  the  city  would  not  be  liable 
for  injury  to  the  teams  resulting  from  the  negligence  of  the  driver,  though 
he  was  carrying  out  the  orders  of  the  foreman;  but  otherwise  if  the  injury 
was  the  proximate  result  of  the  negligence  of  the  foreman. 

ON    REHEABINO. 

4. — City— Hired  Team— Injury— Liability. 

Where  a  mule  hired  by  a  city  for  work  upon  its  streets  is  injured  through 
tbe  n^ligence  of  the  city's  foreman,  the  city  would  be  liable  irrespective  of 
the  validity  of  the  contract  of  hiring  under  the  city  charter. 

5. — ^Hegligenoe— Proximate  Cause— Charge. 

Upon  the  issue  of  alleged  acts  of  negligence  as  proximate  cause  of  injury, 
charge  considered  and  held  to  sufficiently  submit  the  issue. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  A.  P.  Amennan. 

W.  E.  Wilson  and  J.  E.  Niday,  for  appellant. — The  only  power 
possessed  by  the  city  in  this  case  being  to  grade,  maintain  and  repair 
its  streets,  the  act  of  the  foreman  in  undertaking  to  switch  loaded 
railway  cars  along  the  switch  tracks  of  a  railway  and  do  the  work 
which  was  appropriate  for  a  railroad  switch  engine,  is  beyond  the  au- 
thority of  the  foreman  of  the  street  work,  and  is  ultra  vires  to  any 
power  or  authority  possessed  by  the  nvunicipal  government;  and  for 
any  negligence  of  the  foreman  in  doing  this  ultra  vires  act,  said  fore- 
man is  himself  liable,  but  the  city  can  not  be  held  liable  therefor 
either  in  tort  or  by  virtue  of  the  terms  of  any  alleged  contract. 
Boughton  V.  City  of  Atlanta,  39  S.  E.,  316;  Smith  v.  City  of 
Rochester,  76  K  Y.,  506;  Rowland  v.  City  of  Gallatin,  75  Mo.,  134;  But- 
ler V.  Oxford,  69  Miss.,  618 ;  Loyd  v.  Mayor  of  Columbus,  90  Ga.,  20 ; 
Spring  V.  Hyde  Park,  137  Mass.,  554-560;  Cavanagh  v.  Boston,  139 
Mass.,  435,  436;  Kieman  v.  Jersey  City,  13  Atl.,  170-172;  Mitchell  v. 
Citv  of  Clinton,  99  Mo.,  159;  Wabaska  Elec.  Co.  v.  City  of  Wymore, 
82  K  W.,  626 ;  Kansas  City  v.  Brady,  34  Pac,  884. 

Where  an  agent  of  the  city  commits  a  tort,  even  in  a  miatter  which 
may  be  within  the  municipal  power  or  authority,  the  fact  that  the  ac- 
tion was  known  to  and  directed  by  the  mayor  of  the  city  (neither  of 
which  was  the  case  here,  as  there  is  no  evidence  whatever  that  the 
mayor  knew  anything  of  the  switching  of  cars  by  the  street  foreman) 
will  not  create  liability  against  the  municipal  government  unless  the 
act  done  was  authorized  by  an  ordinance,  resolution  or  other  formal 
official  act  of  the  city  council  duly  spread  upon  its  minutes,  as  other- 
wise the  act  done  is  not  the  act  of  the  city.  City  of  Galveston  v. 
Brown,  28  Texas  Civ.  App.,  274. 

Neither  the  mayor  nor  any  other  officer  of  the  City  of  Houston 
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constitutes  the  city.  And  for  the  city  to  oflBcially  bind  itself  by  con- 
tract there  must  be  either  an  ordinance,  resolution  or  motion  of  the 
city  council  authorizing  the  contract,  or  express  power  to  enter  into 
the  termis  of  the  contract  must  be  given  by  the  charter  to  some  par- 
ticular individual.  Here  the  charter  gives  no  authority  to  any  officer 
to  make  contracts,  but  the  power  to  contract  is  vested  in  the  city  as  a 
corporate  body,  and  therefore  its  contracts  can  only  be  made  by  ac- 
tion of  the  city  council,  and  can  only  be  proven  by  a  transcript  from 
the  minutes  of  the  council.  City  of  Bryan  v.  Page,  51  Texas,  534, 
536;  Stubbs  v.  City  of  Galveston,  3  Wilson's  Civ.  Cases,  184;  City  of 
San  Antonio  v.  French,  80  Texas,  578;  Wagner  v.  Porter,  56  S.  W., 
560;  Peck  v.  City  of  Hempstead,  27  Texas  Civ.  App.,  80;  Penn  v. 
City  of  I^aredo,  26  S.  W.,  636 ;  City  of  Galveston  v.  Brown,  28  Texas 
Civ.  App.,  274. 

The  charter  of  the  City  of  Houston  having  vested  the  power  to 
contract  in  the  city  as  a  corporate  body,  and  having  laid  down  express 
provisions  as  to  how  any  contract  should  be  made  by  the  City  of 
Houston,  and  having  in  said  provisions  provided  that  no  contract 
shall  be  binding  upon  the  city  unless  it  has  been  signed  by  the  mnyor- 
and  countersigned  by  the  comptroller,  and  the  expense  thereof  charged 
to  the  proper  appropriation,  etc.,  such  provision  that  no  contract  shall 
bind  the  City  of  Houston  unless  signed  by  the  mayor  and  city  comp- 
troller is  mandatory,  and  a  contract  made  verbally,  in  disregard  of 
these  provisions,  is  null  and  void  and  illegal,  and  can  not  be  enforced 
as  a  valid  obligation  of  the  city,  Wiegel  v.  Pulaski  County,  32  S. 
W.,  116;  Cameron  Ex'rs  v.  State,  67  S.  W.,  348,  360;  Zottman  v. 
San  Francisco,  20  Cal.,  98. 

Where  the  owner  furnishes  his  own  driver,  the  hirer  is  free  from 
liability  from  injury  unless  he  takes  control  from  the  driver.  2  Cyc. 
Law  and  Proc,  132,  citing  Hughes  v.  Boyer,  9  Watts  (Pa.),  556. 

Where  the  owner  lets  the  aninuil  out  in  the  charge  of  his  own  driver 
to  do  a  particular  job  of  work,  he  can  not  claim  damages  if  the  animal 
is  injured  in  doing  that  job.  2  Cyc.  Law  and  Proc.,  212,  citing 
Euggles  V.  Fay,  31  Mich.,  141. 

Fisher,  Sears  &  Campbell,  for  appellee. — The  city  possessed  the 
power  to  grade,  maintain  and  repair  its  streets,  and  the  act  of  its 
foreman  in  moving  a  car  of  gravel,  to  be  used  for  such  purposes,  to  a 
position  more  convenient  for  unloading,  was  incidental  to  his  duty 
and  authority  in  maintaining  and  repairing  said  streets,  and  was  in 
the  scope  of  his  authority  in  such  respect,  and  was  not  ultra  vires  to 
any  power  or  authority  of  the  city,  and  the  city  is  liable  for  his  negli- 
gence in  doing  said  act,  and  hence  the  court  did  not  err  in  giving  the 
charges  complained  of.  Barree  v.  City  of  Cape  Girardeau,  95  S,  W., 
330;  City  of  Ysleta  v.  Babbitt,  8  Texas  Civ.  App.,  432;  Galveston  v. 
Poinansky,  62  Texas,  127 ;  Hathaway  v.  Osborne,  55  Atl.,  700 ;  Dooley 
V.  Kansas  City,  82  Mo.,  444;  Barnes  v.  Hannibal,  71  Mo.,  449;  Hunt 
V.  Boonville,  65  Mo.,  620;  Stoddard  v.  Saratoga  Springs,  127  N.  Y., 
261;  Stanley  v.  Davenport,  54  Iowa,  463. 

Where  a  team  and  driver  is  hired  to  another,  and  the  driver  is  ac- 
tually placed  under  the  exclusive  control  of  the  hirer,  the  hirer  is 
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liable  for  injuries  resulting  from  the  acts  of  seryants  when  perfonmng 
such  services,  and  the  master  is  not  liable.  26  Cyc,  1524;  Brown  v. 
Smith,  86  G«.,  274;  Kimball  v.  Cushman,  103  Mass.,  194;  Cook  v. 
Hannibal  &  St.  Joe  Ry.  Co.,  63  Mo.,  397. 

BEESE,  Associate  Justice. — This  is  an  action  instituted  in  the 
County  Court  by  Ed.  F.  Dupree  against  the  City  of  Houston  for 
damages  to  a  mule  belonging  to  plaintiff  and  alleged  to  have  been 
hired  by  him  to  the  city,  and  which  was  alleged  to  have  been  hitched, 
by  direction  of  the  foreman  in  charge  of  the  work,  to  a  flat-car  loaded 
with  gravel  for  the  purpose  of  moving  it  a  short  distance,  and  which 
was  injured  while  engaged  in  such  work.  It  was  alleged  that  the  in- 
jury to  the  mule  was  the  proximate  consequence  of  the  negligence  of 
the  foreman  or  superintendent  of  the  work  (1)  in  directing  the  mule 
to  be  driven  where  the  ground  was  soft  and  unsafe,  in  consequence  of 
which  the  mule  got  his  foot  caught  under  a  cross-tie  and  fell  across 
the  rail  of  the  track  in  front  of  the  mioving  car,  and  (2)  in  failing  to 
have  a  man  at  the  brake  on  said  car  while  it  was  being  moved  to  pre- 
vent its  running  on  the  mnile. 

Defendant  interposed  the  following  defenses: 

First.  The  hiring  of  the  mule  by  the  street  commissioner  was  not 
in  accordance  with  the  charter  of  the  city,  and  it  was  not  bound  by 
such  contract. 

Second:  The  work  in  which  the  mule  was  engaged  when  injured 
was  not  such  as  the  agents  of  the  city  were  authorized  to  do,  and  not 
in  rightful  prosecution  of  the  work  of  the  city,  but  foreign  to  said 
work. 

Third.  That  the  mule  was  in  charge  of  plaintiff's  own  driver  and 
was  injured  by  his  negligence,  for  which  the  defendant  was  not  liable. 

The  case  was  tried  with  a  jury  which  returned  a  verdict  in  favor 
of  plaintiff  for  $235.  From  the  judgment,  its  motion  for  a  new  trial 
having  been  overruled,  defendant  appeals. 

The  facts  are  substantially  as  follows:  One  J.  B.  Marmion,  one  of 
the  aldermen  of  the  City  of  Houston,  and  in  such  capacity  in  charge 
of  the  work  of  repairing  the  streets  as  street  commissioner,  hired  of 
appellee  the  mjule  in  question,  with  several  others,  for  work  on  the 
streets  of  the  city.  They  had  been  so  hired  for  about  a  year  before 
the  accident  in  question,  and  engaged  in  work  of  various  kinds  on  the 
streets.  This  hiring  was  by  verbal  contract,  but  was  done  with  the 
consent  of  the  mayor  with  the  knowledge  of  all  the  aldermen.  Dupree 
hired  and  paid  the  drivers  of  the  teams,  but  they  were  put  under  the 
orders  of  one  Cage,  the  foreman  of  the  work,  which  they  were  directed 
to  obey,  and  worked  under  his  direction  entirely.  At  the  time  of  the 
accident  the  teams  were  engaged  in  hauling  gravel  from  a  flat-car  and 
distributing  it  upon  a  street  which  was  being  repaired.  A  car  of 
gravel  which  was  to  be  unloaded  had  been  left  at  a  place  where  it 
was  not  convenient  of  access  to  the  wagons,  and  was  required  to  be 
moved  a  short  distance.  After  trying  to  move  it  by  the  use  of  pinch- 
bars  and  pushing  with  the  hands.  Cage  directed  the  driver  of  one  of 
the  teams  to  hitch  the  team  to  it  and  pull  it  down  to  the  place  where 
it  was  desired.     He  directed  that  the  mules  be  hitched  on  the  right 
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side  of  the  ear^  which  was  done,  using  a  chain  for  the  purpose.  The 
track  was  made  of  fresh  earth  and  was  soft,  and  allowed  the  feet  of 
the  mules  to  sink  in  the  ground,  and  the  going  was  not,  in  fact,  safe. 
No  one  was  put  at  the  brake  on  the  car  to  stop  it  in  case  of  accident. 
As  the  car  was  being  mjoved  one  of  the  mules  got  his  foot  under  the 
end  of  a  cross-tie  and  fell  across  the  track  in  front  of  the  car  and  was 
l)adly  injured. 

The  evidence  raises  the  issue  as  to  whether  the  accident  was  caused 
by  the  dangerous  character  of  the  work  on  account  of  the  loose,  soft 
ground,  or  the  negligent  way  the  mules  were  driven  by  appellee's 
driver;  and  also  whether  the  injury  was  to  any  extent  caused  by  the 
wheels  of  the  car  running  against  the  mule's  leg,  or  entirely  by  the 
way  the  mule  fell  across  the  rail.  The  evidence  was  such  as  to  author- 
ize a  finding  in  favor  of  appellee  on  both  issues,  and  also  that  if  a 
man  had  been  at  the  brake  when  the  mule  first  fell  the  car  could  have 
been  stopped  before  it  reached  the  mule.  The  court  in  its  charge  sub- 
mitted as  the  only  act  of  negligence  the  causing  the  mule  to  be  hitched 
to  the  car  and  driven  over  the  soft,  boggy  ground;  but  by  special 
charge,  requested  by  appellee,  instructed  the  jury  as  to  the  additional 
issue  of  negligence  in  failing  to  have  a  man  at  the  brake,  in  case  the 
jury  found  that  the  wheels  of  the  moving  car  ran  against  the  mule 
and  partly  caused  the  injury. 

Dupree  testified  as  to  the  verbal  contract  with  Marmion,  and  the 
knowledge  and  consent  of  the  mayor  and  other  aldermen,  and  that  he 
had  been  paid  in  full  for  the  hire  of  the  mules.  Marmion  hired  the 
mules  at  $4  a  day  for  each  team,  but  the  mayor  reduced  the  price  to 
$3.75.  The  City  of  Houston  has  a  special  charter,  which  is  a  public 
Act,  with  special  authority  to  maintain  and  improve  its  streets.  The 
following   provisions   of  the   charter   are   pertinent  to   be   considered: 

"Section  19.  Contracts  for  Services. — No  contract  shall  ever  be 
made  which  binds  the  city  to  pay  for  personal  services  to  be  rendered 
for  any  stated  period  of  time;  but  all  contracts  involving  a  personal 
service  shall  be  restricted  to  the  doing  of  some  particular  act  or  thing, 
and  upon  its  completion  no  further  liability  shall  exist  on  the  part  of 
the  city.  Nor  shall  the  City  of  Houston  or  any  one  acting  for  it 
make  any  contract  for  supplies  for  the  current  use  of  any  department 
of  the  municipality  for  a  longer  period  than  ninety  days,  and  so  far 
as  practicable  all  supplies  purchased  for  the  use  of  any  or  all  of  the 
departments  of  said  city  shall  be  made  or  let  upon  competing  prices 
therefor. 

"No  contract  shall  be  entered  into  until  after  an  appropriation  has 
been  made  therefor,  nor  in  excess  of  the  amount  appropriated,  and  all 
contracts,  whenever  practicable,  shall  be  made  upon  specifications,  and 
no  contract  shall  be  binding  upon  the  city  unless  it  has  been  signed 
by  the  mayor  and  countersigned  by  the  comptroller,  and  the  expense 
thereof  charged  to  the  proper  appropriation,  and  whenever  the  con- 
tract charged  to  any  approprition  equals  the  amount  of  said  appro- 
priation, no  further  contracts  shall  be  countersigned  by  the  comp- 
troller.'' 

The  assignments  of  error  present  the  following  questions.  We  state 
them  in  their  logical  order: 
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First.  The  contract  under  which  the  street  commissioner  hired  the 
mnles  not  having  been  authorized  by  the  board  of  aldermen^  and  not 
having  been  executed  in  accordance  with  the  requiremjents  of  the  char- 
ter, was  not  binding  upon  the  city,  and  therefore  the  city  was  not 
liable  for  the  injury  to  the  mule  caused  by  the  negligence  of  Cage. 

Second.  The  act  of  Cage  in  moving  the  car  of  gravel  was  beyond 
the  scope  of  his  employment  as  agent  of  the  city,  and  therefore  the 
city  was  not  liable. 

Third.  The  mule  was  injured  by  the  negligence  of  the  driver,  who 
was  an  employe  of  appellant  Dupree,  for  which  the  city  is  not  respon- 
sible. 

In  support  of  its  contention  that  the  contract  of  Marmion  was  not 
binding  upon  the  city,  appellant  cites  City  of  Bryan  v.  Page  (51  Texas, 
534) ;  City  of  San  Antonio  v.  French  (80  Texas,  578) ;  City  of  Gal- 
veston V.  Brown,  28  Texas  Civ.  App.,  274  (67  S.  W.,  156),  and  other 
cases,  which  announce  the  doctrine  that  an  oflBcer  of  a  municipal  cor- 
poration can  not  bind  the  municipality  by  a  contract,  although  made 
in  its  name  and  for  its  benefit,  unless  the  authority  to  make  such  con- 
tract is  conferred  by  the  charter  or  by  ordinance  authorized  by  the 
charter. 

The  charter  of  the  City  of  Houston  confers  upon  the  city — ^ihe  cor- 
porate entity — the  power  to  contract  and  be  contracted  with,  and  this 
power  must  be  exercised  by  the  governing  body  by  whatever  name 
called,  or  by  its  authority,  evidenced  in  the  manner  prescribed  by  the 
charter.  In  the  present  case  it  was  not  shown  that  Marmion,  or  the 
mayor,  or  any  one  or  all  of  the  members  of  the  board  of  aldermen, 
were  authorized  by  ordinance  or  by  any  other  act  of  the  board  of 
aldermen  to  make  the  contract  witli  appellee,  or  any  other  contract  of 
like  kind.  It  was  not  shown  that  the  work  of  repairing  the  streets  in 
which  the  teams  were  engaged  was  authorized  by  the  board  of  alder- 
men. In  fact,  for  all  that  appears  from  the  record  there  was  no  more 
authority  from  the  City  of  Houston  for  the  act  of  Marmion  and  the 
mayor  tiian  there  was  for  the  mayor  of  Galveston  in  impressing  the 
horses  of  Brown  for  the  use  of  the  city  in  the  case  of  City  of  Galves- 
ton V.  Brown,  supra.  It  was  held  in  that  case  that  the  city,  by  virtue 
of  its  governing  board,  had  the  authority  to  impress  the  horses,  but 
this  power  could  not  be  exercised  by  the  mayor  so  as  to  be  binding 
upon  the  city  unless  so  exercised  by  express  authority  of  some  ordi- 
nance or  other  oflBcial  action  of  the  board  of  aldermen;  and  hence  it 
was  held  that  the  city  of  Galveston  was  not  liable  for  the  negligence  of 
the  driver  of  the  horses,  which  were  killed  by  being  overdriven.  The 
result  would  have  been  the  same  if  the  mayor  had  hired  the  horses  in- 
stead of  forcibly  taking  possession  of  them,  if  he  had  no  express  au- 
thority to  hire  them.  We  think  the  cases  cited  fully  sustain  appellant's 
contention. 

It  can  not  be  said  that  because  this  is  not  a  suit  upon  such  con- 
tract for  hiring,  but  for  a  tort,  it  was  not  necessary  to  prove  the  con- 
tract. Except  through  some  contractual  relation  between  the  City  of 
Houston  and  appellee,  the  city  could  not  be  made  liable  for  the  neg- 
ligence of  Cage,  the  foreman  of  the  work  for  the  city.  If  the  con- 
tract of  Marmion  and  the  mayor  was  not  the  contract  of  the  city,  the 
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case  ia  not  different  from  what  it  would  have  been  if  Mannion  had 
seized  and  impressed  the  teams,  as  the  mayor  of  Galveston  did  Brown's 
horses,  and  the  City  of  Houston  would  have  been  no  more  liable  in 
the  one  case  than  the  other. 

If  Marmion  or  the  mayor  had  been  shown  to  have  been  authorized 
to  hire  the  mules  by  any  official  act  of  the  board  of  aldermen,  as  dis- 
tinguished from  the  act  of  the  individual  members  of  the  board,  we  do 
not  think  that  it  would  have  been  necessary  that  the  contract  of  hiring 
should  have  been  in  writing,  signed  by  the  mayor  and  countersigned 
by  the  comptroller,  as  provided  by  section  19,  article  2  of  the  charter. 
We  do  not  think  that  this  section  of  the  charter,  notwithstanding  its 
broad  language  ^^that  no  contract  shall  be  binding  upon  the  city  unless 
it  has  been  signed  by  the  mayor  and  countersigned  by  the  comptroller," 
was  intended  to  apply  to  contracts  such  as  this.  We  think  this  broad 
language  must  be  limited  by  the  context  of  the  entire  section,  and, 
thus  interpreted,  should  not  be  held  to  apply  to  such  a  contract,  if  the 
street  commissioner  and  the  mayor  or  either  of  them  was  properly  au- 
thorized to  make  such  contract.  For  instance,  if  by  ordinance  the 
street  commissioner  or  the  mayor,  or  both  of  them,  was  authorized  to 
improve  the  street,  and  such  ordinance,  either  expressly  or  by  necessary 
implication,  conferred  the  authority  to  hire  teams  to  haul  gravel  or  do 
other  like  work,  we  do  not  think  that  a  contract  for  such  hiring 
would  require,  in  order  to  bind  the  city,  that  it  be  in  writing  and 
signed  by  the  mayor  and  countersigned  by  the  comptroller.  It  was 
not  the  intention  of  the  Legislature  that  these  provisions  of  section 
19  should  apply  to  contracts  of  this  character.  If  appellant's  conten- 
tion be  sound  in  the  interpretation  and  application  of  these  provisions 
of  the  charter,  it  would  result  that  the  mayor  and  street  commissioner, 
although  authorized  by  the  board  of  aldermen  by  proper  ordinance, 
could  not  make  a  valid  contract  for  a  load  of  gravel,  a  foot  of  lumber 
or  a  day's  labor,  unless  such  contract  was  reduced  to  writing  and  signed 
by  the  mayor  and  countersigned  by  the  comptroller,  and  a  specific  ap- 
propriation made  to  pay  the  same. 

We  think  there  is  no  merit  in  appellant's  second  contention  that 
the  moving  of  the  car  of  gravel  to  a  point  where  it  could  be  reached 
by  the  wagons  for  unloading  was  beyond  the  scope  of  Cage's  duty  and 
employment  as  agent  of  the  city.  Such  work  was  as  much  a  part  of 
the  work  of  moving  the  gravel  as  the  hauling  of  the  same  by  the 
wagons.  Certainly  it  was  as  much  in  the  scope  of  Cage's  work,  in  re- 
moving the  gravel  and  placing  it  upon  the  streets,  to  employ  the  teams 
engaged  in  the  work  in  moving  the  car,  as  it  would  have  been  to  do 
the  work  by  the  use  of  pinch-bars  in  the  hands  of  the  laborers  or  by 
pushing  the  same.  If  appellant's  contention  be  sound,  Cage  could  not 
properly,  as  a  part  of  his  work  for  the  city,  have  moved  that  car  at  all 
by  any  means,  but  must  have  waited  until  an  engine  was  sent  by  the 
railroad  company  to  do  so,  though  the  distance  to  be  moved  be  ever 
so  short.  The  car  could  have  been  moved  by  pushing  and  with  pinch- 
bars,  but  the  mules  were  used  as  a  more  expeditive  means. 

The  evidence  establishes  that  the  drivers  of  the  mules  were  hired 
and  paid  by  appellee,  but  that  they  were  to  be  under  the  direction  and 
control  of  Cage  and  subject  to  his  orders.    We  think  the  trial  court 
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• 
in  its  charge  took  the  proper  view  of  the  question  arising  upon  these 
facts  as  affecting  the  liability  of  appellant;  that  is,  that  if  the  mule 
was  injured  by  the  negligence  of  the  driver  or  his  manner  of  driving 
the  team  while  carrying  out  the  directions  and  orders  of  Cage,  appel- 
lant would  not  be  liable,  but  otherwise  if  the  injury  was  the  proximate 
result  of  the  negligence  or  want  of  ordinary  care  of  Cage  in  directing 
what  was  to  be  done.  The  evidence  was  sufficient  to  authorize  the 
finding  that  the  mule  was  injured  as  the  proximate  result  of  the  neg- 
ligence of  Cage  in  directing  the  mules  to  be  driven  over  the  soft 
ground  and  across  the  cross-ties,  as  they  were,  and  also  in  failing  to 
have  a  man  at  the  brake. 

We  think  the  trial  court  erred  in  refusing  to  give  the  charge  re- 
quested by  appellant  as  set  out  in  the  fourteenth  assignment  of  error. 
The  court  submitted  in  the  general  charge  the  issue  of  negligence  of 
Cage  in  directing  the  mules  to  be  hitched  to  the  car  and  driven  as 
they  were,  as  the  proximiate  cause  of  the  injury.  A  special  charge  was 
given  at  the  request  of  appellee,  submitting  the  issue  of  Cage's  negli- 
gence in  failing  to  have  a  man  at  the  brake  of  the  moving  car.  Ap- 
pellant requested  the  court  to  instruct  the  jury  that  if  they  found 
that  the  car  did  not  run  upon  the  mule  or  injure  him,  but  the  injury 
was  wholly  caused  by  his  getting  his  foot  caught  under  the  cross-tie 
and  falling  across  the  rail,  they  should  disregard  any  evidence  about 
a  man  not  being  at  the  brake.  There  was  evidence  tending  to  show 
that  the  wheel  of  the  moving  car,  if  it  touched  the  mule's  leg  at  all, 
did  not  injure  him,  and  that  the  injury  was  caused  entirely  by  his 
falling  across  the  rail  and  twisting  his  leg.  In  such  case  the  negli- 
gence of  C^e,  if  he  was  negligent,  in  failing  to  have  a  man  at  the 
brake  of  the  moving  car  before  the  mule  fell  would  have  had  nothing 
to  do  with  the  injury,  and  appellant  had  a  right  to  have  the  jury  so 
instructed.  The  evidence  strongly  tended  to  show  that  the  injury  to 
the  mule  was  not  affected  by  the  car  running  upon  him.  He  got  his 
foot  caught  under  a  cross-tie  on  the  outside  of  the  car  rail  and  fell 
across  the  rail,  remaining  in  this  position  until  his  foot  was  released 
by  cutting  away  the  end  of  the  cross-tie  under  which  his  foot  was 
caught.  As  soon  as  the  mule  fell  one  of  the  men  jumped  to  the  brake 
of  Sie  car  and  stopped  it  just  as  the  wheel  reached  the  mule's  leg. 
This  is  evidently  the  view  taken  of  the  evidence  by  the  trial  court,  as 
shown  by  the  omission  from  the  main  charge  of  the  issue  of  negligence 
of  Cage  in  failing  to  have  a  man  at  the  brake.  In  such  state  of  the 
evidence,  we  think  the  requested  charge  should  have  been  given,  in 
order  that  the  jury  may  have  clearly  understood  that,  if  the  injury 
was  not  caused  by  the  car  running  upon  the  mule's  leg,  and  Cage  was 
not  negligent  in  directing  that  the  mule  be  hitched  to  the  car  and 
driven  for  the  purpose  of  hauling  it  to  the  place  needed,  appellant 
would  not  be  liable. 

For  the  error  of  the  trial  court  in  overruling  appellant's  motion  for 
new  trial  on  the  ground  that  appellee  was  not  shown  to  have  had  any 
contract  with  the  city  for  the  hire  of  the  mules,  in  that  no  authority 
was  shown  in  Marmion  or  the  mayor  to  make  such  contract,  and  in 
refusing  the  requested  charge  referred  to,  the  judgment  must  be  re- 
versed and  the  cause  reminded. 
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We  have  examined  all  the  assignments  of  error  and  the  various 
propositions  thereunder^  and,  except  in  the  particulars  herein  indi- 
cated, they  are  severally  overruled. 

ON  MOTION  FOB  BEHEABING. 

At  the  last  term  of  this  court  judgment  was  rendered  in  this  case 
reversing  the  judgment  of  the  trial  court  and  remjanding  the  cause. 
For  full  statement  of  the  case,  see  report  of  that  case  not  yet  pub- 
lished. Subsequently,  on  motion  for  rehearing,  the  main  question  in 
the  case,  upon  which  the  judgm/ent  had  been  reversed,  was  certified  to 
the  Supreme  Court,  and  on  April  6,  1910,  we  were  advised  by  that 
court,  in  answer  to  said  question,  that  we  were  in  error  in  our  con- 
clusion that  the  city  was  not  liable  for  damages  to  the  mule  under  the 
facts  stated.     (City  of  Houston  v.  Dupree,  103  Texas,  292.)" 

We  also  held  that  there  was  error  in  refusing  the  special  charge 
asked  by  appellant  to  the  effect  that,  in  the  event  the  jury  found  that 
the  injury  to  the  mule  was  not  caused  by  the  wheel  of  the  car  running 
upon  the  mule's  leg,  the  evidence  about  a  man  not  being  placed  at 
the  brake  on  the  car  should  be  disregarded.  Upon  further  considera- 
tion we  have  concluded  that  the  judgment  should  not  be  reversed  upon 
this  ground  alone. 

The  special  charge  given  at  the  request  of  appellee  submitting  the 
issue  of  negligence  in  this  respect,  which  we  considered  rendered  it 
proper  that  the  charge  requested  by  appellant  should  have  been  given, 
has  been  carefully  re-examined.  It  authorized  the  jury  to  find  for  the 
plaintiff  on  this  issue  only  in  case  they  found  that  the  fa;lure  to  put 
a  man  at  the  brake  directly  caused  the  injury  to  the  mule.  Under 
this  instruction  the  jury  could  not  have  regarded  the  evidence  on 
this  issue,  unless  they  found  that  the  cars  ran  upon  the  mule's  leg. 
In  such  case  if  the  refusal  of  the  requested  charge  was  error  at  all, 
it  could  not  have  operated  to  the  prejudice  of  appellant. 

The  motion  for  rehearing  is  granted.  Finding  no  reversible  error 
the  judgment  is  affirmed. 

Affirmed, 


H.  C.  Harrell  v.  John  McDufpie. 

Decided  May  6,  1910. 

1. — Compromise — ^Performance — ^Tlme  Essence  of  Agreement,  When. 

When  a  compromise  or  agreement  to  accept  a  less  sum  than  the  contract 
purchase  price  of  an  article  in  full'  satisfaction  of  the  contract,  is  based  upon 
the  condition  that  the  sum  agreed  upon  should  be  paid  on  or  before  a  certain 
date,  a  failure  to  pay  on  said  date  relieves  the  other  party  of  the  obligation 
to  accept  the  same  in  full  satisfaction  of  his  claim,  and  restores  to  him  the 
right  to  insist  upon  the  payment  in  full  of  the  original  contract  price. 

8. — Sale — ^Warranty — ^Definition. 

A  warranty  in  a  contract  of  sale  is  an  agreement  by  the  vendor  that  the 
thing  he  sells  is  of  a  certain  kind,  character  or  quality  affecting  its  value 
to  the  vendee.     No  particular  form  of  words  is  necessary  to  constitute  such  a 
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warranty.  Any  representation  bs  to  the  quality  made  by  the  Yendor  for  the 
purpose  of  inducing  the  vendee  to  buy  and  which  did  induce  him  to  buy, 
amounts  to  a  warranty. 


A  statement  in  a  letter  by  a  manufacturer  and  seller  of  shingles  to  a 
prospectiye  buyer,  that  his  shingles  were  "mighty  good  shingles;  they  are  as 
good  as  you  can  get  anywhere/'  constitutes  a  warranty  as  to  quality. 

4.— -Warranty  of  Quality — ^Breach — ^Remedy. 

When  an  article  sold  under  warranty  as  to  quality  proves  to  be  wholly 
worthless,  the  purchaser  need  not  return  the  article,  and  his  retaining  it  will 
not  preclude  him  from  defending  against  an  action  for  the  price;  and  though 
the  article  is  not  entirely  worthless  for  the  purpose  for  which  it  was  pur- 
chased, but  simply  of  lees  value  or  quality  than  that  warranted,  retaining 
possession  and  using  the  article  bv  the  purchaser  will  not  estop  him  from 
urgiuff  the  partial  failure  of  consideration  or  partial  breach  of  the  warranty 
in  defense  when  sued  for  the  price. 

Appeal  from  the  County  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  P.  P.  Marshall. 

E.  B.  Roll,  for  appellant. 

King  &  King,  for  appellee. 

McMEAlSrS,  Associate  Justice. — ^This  suit  was  begun  in  the  Jus- 
tice Court  of  Nacogdoches  County  by  John  Mclhiffie  against  H.  C. 
Harrell  and  T.  J.  Peterson  for  $198.  being  the  alleged  value  of  cer- 
tain shingles  sold  by  Peterson  to  Harrell,  the  account  for  which  was 
transferred  by  Peterson  to  McDuffie  and  its  payment  guaranteed  by 
Peterson.  From  a  judgment  rendered  in  the  Justice  Court  an  ap- 
peal was  prosieeuted  to  the  County  Court,  where,  upon  a  trial  de 
novo  before  the  court  without  a  jury,  a  judgment  was  rendered  in 
favor  of  plaintiff  against  both  defendants  for  the  sum  of  $198,  the 
amount  sued  for.  From  that  judgment  the  defendant  Harrell  only 
has  appealed. 

In  the  County  Court  the  defendant  Harrell  answered  in  writing 
denying  that  he  owed  the  plaintiff  anjrthing,  but  admitted  that  he 
owed  his  co-defendant,  Peterson,  $170.  for  shingles,  and  tendered 
said  amount  to  plaintiff  in  full  settlement  of  the  account.  He  further 
pleaded  as  follows : 

'^Further,  this  defendant  says,  that  on  or  about  the  1st  day  of  Oc- 
tober, 1907,  he  purchased  from  defendant  T.  J.  Peterson  one  car 
load  of  pine  shingles,  to  be  of  hearts  and  saps  and  to  be  'mighty  good 
shingles,  and  as  good  shingles  as  could  be  bought  anywhere,'  and  that 
upon  the  faith  of  said  representations  this  defendant  agreed  to  pur- 
chase thirty  thousand  heart  shingles  and  eighty-two  thousand  sap 
shingles  to  be  shipped  to  said  defendant  at  Luflrin,  Texas;  that  at 
the  time  said  shingles  were  delivered  by  defendant  Peterson  at  the 
town  of  Lufkin,  this  defendant  having  explicit  confidence  in  the 
statement  of  said  Peterson  that  said  shingles  were  'mighty  good 
shingles,  and  as  good  as  could  be  bought  anywhere,'  had  said  shingles 
unloaded  from  the  car;  that  soon  thereafter  this  defendant  learned 
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that  said  shingles  were  of  an  inferior  grade  and  not  salable  because 
of  their  imperfect  shape,  size,  and  manufacture  of  same,  and  were 
not  such  shingles  as  said  Peterson  represented  them  to  be,  and  that 
they  were  not  worth  the  price  agreed  upon,  but  that  said  shingles 
were  worth  only  the  sum  of  $100;  that  at  the  time  he  learned  of 
the  inferior  grade  of  said  shingles,  he  notified  said  defendant,  Peterson, 
that  said  shingles  were  not  such  as  he  had  recommended  them  to 
be,  and  not  such  as  this  defendant  had  bought;  that  said  Peterson 
first  sent  his  agent,  who  inspected  them  and  reported  the  condition 
to  said  defendant,  Peterson,  and  that  later  said  Peterson  came  to 
Lufkin  and  made  contract  with  this  defendant  to  accept  the  sum  of 
$170  in  full  settlement  for  same;  and  that  by  reason  of  this  con- 
tract with  said  Peterson  this  defendant  used  such  portion  of  said 
shingles  as  he  could  dispose  of  and  the  balance  he  now  has;  that 
he  has  always  been  ready  and  willing  to  pay  said  sum  of  $170  for 
same,  although  said  shingles  are  not  worth  said  sum,  and  were  not 
at  the  time  they  were  received  by  this  defendant.** 

To  this  answer  the  plaintiff,  by  supplemental  petition,  replied  as 
follows : 

"Specially  answering  herein,  this  plaintiff  says  that  if  the  shingles 
in  fact  were  not  as  represented  to  the  defendant  Harrell  when  sold 
to  him,  that  the  same  were  shipped  to  him  to  be  delivered  at  Lufkin, 
Texas,  where  he  then  resided,  and  that  the  imperfect  condition  of 
the  shingles,  if  any,  was  patent  and  known  to  the  defendant  Harrell 
before  he  accepted  same,  and  that  the  defendant  did  accept  same,  and 
that  he  knew  of  the  condition  of  same  at  the  time;  therefore,  this 
plaintiff  says  that  the  defendant  Harrell  is  estopped  from  pleading 
a  breach  of  warranty  as  to  the  quality  of  said  shingles. 

"Further  specially  answering  herein,  or  replying  thereto,  this 
plaintiff  says,  if  any  agreement  was  ever  made  by  and  between  the 
defendant  Peterson,  and  the  defendant  Harrell,  by  terms  of  which 
the  amount  due  this  plaintiff  was  to  be  settled  for  $170,  that  the  same 
was.  made  by  said  Peterson  without  the  authority  or  consent  of  this 
plaintiff,  and  without  any  agreement  as  to  this  plaintiff  to  make  said 
settlement;  and  he  further  says,  that  if  it  should  be  held  that  he  is 
bound  to  this  agreement  and  that  the  same  was  made  with  his  con- 
sent, then  the  same  was  a  conditional  agreement  and  it  was  under- 
stood by  the  defendant  Harrell  that  the  $170  must  be  paid  by  De- 
cember 1,  1907.  This  was  the  agreement,  if  there  was  any,  for  the 
settlement  of  the  debt  for  a  less  amount  than  due,  the  only  consid- 
eration for  which  was  the  agreement  of  said  defendant  Harrell  to  pay 
said  sum  on  December  1,  1907,  thereafter,  and  therefore  the  date  of 
the  payment  of  th€  said  $170  w-as  of  the  essence  of  the  agreement  and 
the  consideration  for  said  agreement;  and  this  plaintiff  would  show 
to  the  court  that  said  defendant  Harrell  did  not  pay  the  $170  on 
December  1,  1907,  as  per  said  agreement,  and  did  not  offer  to  pay 
the  same  until  the  12th  day  of  January  thereafter,  and  until  this 
cause  had  been  placed  in  the  hands  of  an  attorney  for  collection." 

Appellant  by  his  sixth  and  seventh  assignments  of  error  complains 
of  the  court's  first  and  second  conclusions  of  law,  which  are  as  follows : 

"1.    The  defendant  Harrell  knowing  of  the  defects  in  the  shingles 
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when  they  were  offered  for  delivery,  the  same  being  patent  and  ap- 
parent, and  accepting  the  sanue  with  knowledge  of  this  fact,  I  con- 
elude,  as  a  matter  of  law,  that  he  is  estopped  from  pleading  a  breach 
of  warranty  as  to  the  quality  of  the  shingles/^ 

"2,  There  being  no  consideration  for  the  agreement  of  the  de- 
fendant Peterson  as  a  representative  of  the  plaintiff,  to  accept  a  less 
amount  than  the  sum  due  upon  the  contract  price  in  settlement  of 
the  whole,  other  than  to  secure  payment  at  the  earliest  date  possible, 
1  conclude  that  the  time  at  which  the  $170  was  to  be  paid  was  the 
essence  of  the  agreement  to  accept  the  $170  in  satisfaction  of  the 
amount  due,  and  the  defendant  Harrell  not  having  oflPered  to  pay 
said  amount  on  December  1,  1907,  can  not  now  satisfy  the  amount 
due  by  the  tender  of  $170.^' 

The  facts  leading  up  to  this  suit  may  be  briefly  stated  as  follows: 
The  defendant  Harrell  desiring  to  buy  a  carload  of  shingles  wrote  a 
letter  of  inquiry  to  T.  J.  Peterson,  who  was  engaged  in  the  man- 
ufacture of  shingles,  and  received  from  him  the  following  letter  in 
reply: 

"I  can  fit  you  up  any  time  with  a  car  of  saps  loaded  on  the  car 
at  $1.50,  and  they  have  never  had  a  drop  of  rain  on  them,  and  they 
are  very  light;  or  next  week  X  can  let  you  have  a  mixed  car  of  heart 
and  sap  at  $2.50  a  thousand.  They  are  mighty  good  shingles.  They 
are  as  good  as  you  can  get  anywhere,  and  if  you  want  them  let  me 
know  at  once,  for  I  canH  keep  heart  shingles.  They  sell  as  fast  as  I 
can  cut  them.'* 

Harrell,  relying  upon  the  representations  of  quality  as  contained 
in  the  above  letter,  ordered  a  carload  of  the  mixed  sap  and  heart 
shingles,  which  were  shipped  to  him  by  Peterson,  which  were  to  be 
paid  for  upon  delivery;  and,  upon  their  arrival  at  Lufkin,  he  began 
to  unload  and  deliver  them  to  his  customers  to  whom  he  had  made 
sales  pending  the  arrival  of  the  shipment.  The  shingles  were  not  as 
good  as  represented  to  be,  and  were,  in  certain  respects,  defective  in 
their  manufacture.  However,  Harrell,  with  knowledge  of  the  defects, 
received  the  shingles  and  sold  as  many  of  them  as  he  could,  and 
stored  the  balance.  After  Peterson  shipped  the  shingles  he  transferred 
and  assigned  his  account  for  the  same  against  Harrell  to  the  plain- 
tiff McDuflSe,  and  guaranteed  its  payment.  When  the  question  of  the 
quality  of  the  shingles  arose  Peterson,  acting  for  McDuffie,  went  to 
Lufkin  to  adjust  the  matter,  and  it  was  then  agreed  between  Harrell 
and  Peterson,  repi-esenting  MeDufiie,  that  the  latter  would  accept 
and  Harrell  would  pay  $170  in  full  settlement  of  the  account,  pro- 
vided said  amount  was  paid  on  or  before  the  first  day  of  December, 
1907.  Harrell  did  not  pay  said  sum  on  said  date,  nor  did  he  offer 
to  pay  the  same  until  the  12th  day  of  January,  1909. 

Appellant  contends,  in  substance,  that  under  the  facts^  of  this  case 
the  time  agreed  upon  to  pay  the  $170  was  not  of  the  essence  of  the 
contract,  and  the  court  erred  in  holding  to  the  contrary;  and 
that  inasmuch  as  he  at  a  later  date,  tendered  that  amount  to  plain- 
tiff and  also  tendered  said  sum  in  court,  the  trial  court  should  have 
required  the  plaintiff  to  accept  the  same  in  full  discharge  of  the  claim 
Vol.  LXI  Civil— 3. 
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and  of  his  liability.  This  contention,  we  think,  is  not  tenable.  The 
court  found  as  a  fact  that  the  agreement  to  accept  a  less  sum  than 
the  contract  price  of  the  shingles  was  based  upon  the  condition  that 
the  amount  should  be  paid  on  or  before  December  1st,  and  this  find- 
ing is  supported  by  the  evidence.  Appellant's  failure  to  pay  within 
the  time  agreed  upon  relieved  the  appellee  of  the  obligation  to  accept 
the  $170  in  full  satisfaction  of  the  account,  and  restored  to  him  the 
right  to  insist  upon  the  payment  in  full  of  the  contract  price  for  the 
shingles. 

But  we  think  the  court  erred  in  his  first  conclusion  of  law  in  holding 
that  Harrell,  knowing  of  the  defects  in  the  shingles  when  tendered 
to  him  for  delivery  and  having  accepted  them  with  knowledge  of 
the  defects,  is  estopped  from  insisting  upon  a  breach  of  warranty 
as  to  quality.  A  warranty  in  a  contract  of  sale  is  an  agreement  by 
the  vendor  that  the  thing  he  sells  is  of  a  certain  kind,  character  or 
quality  affecting  its  value  to  the  vendee.  No  particular  form  of  words 
is  necessary  to  constitute  such  a  warranty.  Any  covenant,  promise 
or  assertion  of  the  vendor  concerning  the  quality  of  the  article  sold, 
if  relied  upon  by  the  vendee  and  understood  by  both  parties  as  an  ab- 
solute promise  or  assertion  and  not  a  mere  expression  of  opinion, 
will  amount  to  a  warranty.  Any  representation  as  to  quality  made 
by  the  vendor  on  a  sale  for  the  purpose  of  inducing  the  vendee  to 
purchase,  and  which  did  induce  him  to  purchase,  amounts  to  a 
warranty.    Words  and  Phrases,  title  ''Warranty .*' 

Tested  by  these  rules  we  think  that  there  can  be  no  question  that 
the  statements  made  by  Peterson  in  his  letter  to  Harrell  to  induce 
him  to  purchase  the  shingles,  that  'They  are  mighty  good  shingles; 
they  are  as  good  as  you  can  get  an3rwhere,"  constitute  a  warranty  as 
to  their  quality.  That  Harrell  relied  upon  the  representations  and 
was  induced  thereby  to  purchase,  and  that  the  shingles  were  not  the 
quality  represented,  we  think  the  evidence  aboundantly  shows.  The 
question  then  arises,  did  Harrell,  by  accepting  the  shingles  with 
knowledge  that  they  were  not  of  the  quality  represented,  waive  the 
warranty,  or  was  he  estopped  from  asserting  the  warranty  in  defense 
of  the  action  for  the  price?  In  Hayden  v.  Houghton,  24  S.  W.,  804, 
the  rule  on  this  subject  is  stated  thus :  "We  understand  the  law  to  be 
on  the  question  of  warranty  that  relates  to  the  quality  of  the  article 
sold,  that,  if  it  is  wholly  worthless,  the  purchaser  need  not  return  the 
article,  and  his  retaining  it  does  not  preclude  him  from  defending 
against  an  action  for  the  price.  If  the  article  is  worthless  for  the  pur- 
pose for  which  it  was  purchased,  but  is  simply  of  less  value  or  quality 
than  that  warranted,  retaining  possession  and  using  the  article  by 
the  purchaser  would  not  estop  him  from  urging  the  partial  failure 
of  consideration  or  partial  breach  of  the  warranty,  in  defense  pro  tanto, 
when  sued  for  thre  price.  Brantley  v.  Thomas,  22  Texas,  275 ;  Wright 
v.  Davenport,  44  Texas.  165."  See  also  Aultman  &  Tavlor  Co.  v. 
Hefner,  67  Texas,  54  (2  S.  W.,  861) ;  Bryan  Cottonseed  Oil  Mill  v. 
Fuller,  57  S.  W.,  924 ;  Tripis  v.  Gamble,  28  S.  W.,  245. 

For  the  error  indicated,  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded.  If  upon  another  trial  the  defendant 
shall  prove  that  the  shingles  were  not  of  the  grade  warranted  by  the 
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seller,  and  that  the  value  of  same,  at  the  time  and  place  of  delivery 
was  less  than  those  he  contracted  to  buy,  he  should  be  allowed  an 
abatement  of  the  contract  price  equal  to  the  difference  between  the 
contract  price  of  the  shingles  ordered  and  the  value  of  those  delivered. 
Appellant  insists  that  inasmuch  as  an  adjustment  of  the  amount 
owing  by  him  had  been  made  by  his  agreeing  to  pay  $170  in  full  set- 
tlement for  the  shingles,  and  this  sum  had  been  tendered  to  plaintiff 
before  and  at  the  time  of  the  trial,  that  this  court  should  reform  the 
judgment  of  the  court  below,  so  as  to  only  allow  a  recovery  of  said 
sum  against  him,  and  that  the  judgment  as  so  reformed  should  be 
affirmed.  This  we  will  do  if  the  appellee,  within  twenty  days  from 
filing  of  this  opinion,  shall  remit  ihe  difference  between  the  said 
sum  of  $170  and  the  amount  recovered  in  the  court  below;  otherwise, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded 


Southern  Pacific  Company  v.  W.  T.  Meadors  &  Company. 

Decided  May  7,  1910. 

1.— Carrier — ^Foreigrn  Corporation — ^Venue— -Statute. 

Under  the  provisions  of  section  one  of  the  Act  of  1905  (Gen.  Laws,  1905, 
p.  29)  a  foreign  railroad  corporation  may  be  sued  jointly  with  another  carrier 
in  any  county  in  this  State  wherein  the  codefendant  carrier  might  be  sued, 
although  the  foreign  corporation  owned  no  railroad  in  this  State  and  was  not 
engaged  in  any  railroad  business  in  this  State,  but  did  have  an  agent  in  the 
State. 

8. — Same — Attempt  to  Limit  Liability— Act  of  Congress. 

Under  the  provisions  of  section  20  of  the  Act  of  Congress  of  June  29, 
1906,  a  common  carrier  receiving  property  for  transportation  from  a  point  in 
one  State  to  a  point  in  another  is  liable  to  the  owner  for  any  loss  or  damage 
to  the  same  whether  such  loss  or  damage  occurred  on  its  own  line  or  on  the 
line  of  any  connecting  carrier  to  which  the  property  might  be  delivered,  and 
any  attempt  to  limit  such  liability  by  contract  would  be  invalid. 

ON    BEHEASINO. 

S^ — ^Trial— iBsnei — ^Pleadings  of  Both  Parties. 

The  issues  raised  in  the  trial  of  a  case  and  the  law  applicable  thereto 
must  be  determined  from  a  consideration  of  the  pleadings  of  the  defendant  as 
well  as  those  of  the  plaintiff,  and  when  a  defendant  raises  certain  issues  by 
its  pleading  and  invokes  certain  laws  for  its  protection,  it  can  not  complain, 
in  case  of  judgment  against  it,  that  the  issue  was  not  raised  nor  the  law  in- 
voked by  the  plaintiff. 

4. — ^Legislative  Aet — ^Power  to  Suspend. 

A  legislative  Act  having  once  gone  into  effect  as  a  law  could  not  be  re- 
pealed or  suspended  by  a  joint  resolution  of  the  legislative  body.  This  rule 
applied  to  the  Act  of  Congress  of  June  29,  1906,  regulating  commerce. 

Appeal  from  the  Wstrict  Court  of  Mitchell  County.     Tried  below 
before  Hon.  Jas.  L.  Shepherd. 

Baker,  Boifs,  ParJcer  &  Garwood  and  Ed,  W.  Smith,  for  appellant. 
— ^The  court  erred  in  overruling  the  plea  of  privilege  of  the  Southern 
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Pacific  Company.  St.  Louis,  A.  &  T.  By.  Co.  v.  Whitley,  77  Texas, 
126;  Texas  &  P.  By.  v.  Lynch,  97  Texas,  25;  St.  L.  &  S.  W.  By.  Co. 
V.  McKnight,  99  Texas,  289. 

The  evidence  showing  affirmatively  that  there  was  no  through  ship- 
ment or  joint  contract,  and  that  appellant  shipped  said  horses  upon 
contracts  limiting  liability  to  its  own  line,  no  part  of  which  was  in 
Texas,  the  Acts  of  May  20,  1899,  and  of  March  13,  1905,  had  no  ap- 
plication. Texas  &  P.  By.  Co.  v.  Lynch,  97  Texas,  25 ;  St.  Louis  S.  W. 
By.  Co.  V.  McKnight,  99  Texas,  289;  Missouri,  K.  &  T.  By.  Co.  v.  j 

Elliott,  99  Texas,  286 ;  Missouri,  K.  &  T.  By.  Co.  v.  Bumpas,  38  Texas  ^ 

Civ.  App.,  410. 

There  being  no  through  contract  of  shipment  and  no  joint  liability, 
and  the  appellant  being  a  foreign  corporation,  and  its  plea  of  privilege 
being  in  due  form  and  supported  by  the  undisputed  proof,  the  court 
erred  in  overruling  the  same.  St.  Louis,  A.  &  T.  By.  Co.,  v.  Whitley, 
77  Texas,  126 ;  Peterson  v.  Chicago,  B,  I.  &  P.  By.  Co.,  205  U.  S.,  364. 

Ed.  J.  Hamner,  for  appellees. 

CONNEB.  Chief  Justice. — This  suit  was  instituted  in  the  Dis- 
trict Court  of  Mitchell  County  by  appellees  against  the  Southern  Pa- 
cific Company,  a  foreign  corporation,  and  against  the  Texas  &  Pacific 
Bailway  Company  whose  line  of  railway  is  operated  through  Mitchell 
County,  to  recover  damages  to  two  several  shipments  of  horses  loaded 
at  points  in  the  Territory  of  Arizona,  on  the  line  of  the  first  named 
company  and  transported  to  El  Paso,  Texas,  and  thence  over  the  line 
of  the  Texas  &  Pacific  Railway  Company  to  Pecos,  and  to  Colorado 
City,  Texas.  Through  bills  of  lading  were  issued  by  the  Southern  Pa- 
cific Company,  but  the  transportation,  as  appellant  alleges,  was  upon 
the  terms  of  written  contracts  limiting  the  liability  of  the  initial  car- 
rier. Appellant  pleaded,  among  other  things  not  necessary  to  notice, 
that  no  part  of  its  road  was  operated  in  Texas,  and  asserted  its  priv- 
ilege of  being  sued,  if  at  all,  in  Gralveston  County,  where  only  it  had 
an  agent  in  this  State.  The  court  heard  appellant's  plea  of  privilege 
upon  its  merits  and  overruled  it.  Thereafter,  a  trial  before  a  jury  re- 
sulted in  a  judgment  for  appellees  in  the  sum  of  four  hundred  dollars 
against  the  Texas  &  Pacific  Railway  Company  and  for  the  further 
sum  of  one  thousand,  seven  hundred  and  fifty  dollars  against  the 
Southern  Pacific  Company,  from  which  judgment  ^the  latter  company 
alone  has  appealed. 

Perhaps  the  most  material  question  presented  is  that  raised  by  ap- 
pellant's second  assignment  of  error,  complaining  of  the  action  of  the 
court  in  overruling  its  plea  of  privilege.  The  plea  is  in  due  form; 
avers  that  appellant  is  a  foreign  corporation  and  neither  owns  nor 
operates  a  line  of  railway  in  the  State  of  Texas;  that  it  had  but  one 
agent  in  Texas,  who  was  located  at  Galveston,  where  alone,  if  at  all, 
the  suit  could  be  maintained,  and  that  the  Texas  &  Pacific  Bailway 
Company  had  been  joined  as  a  co-defendant  for  the  fraudulent  pur- 
pose of  conferring  jurisdiction  upon  the  court.  No  evidence  in  sup- 
port of  this  latter  allegation  is  pointed  out  and  we  assume  that  there 
is  none.    Appellant's  proposition  is  that  ^^this  was  an  interstate  ship- 
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ment,  originating  in  the  Territory  of  Arizona  and  destined  to  point  in 
Texas.  There  was  no  allegation  of  a  through  or  joint  contract  for  said 
shipment,  and  the  proof  showed  affirmatively  that  it  was  not  a  through 
or  joint  contract  of  shipment.  The  appellant  was  a  foreign  corporation 
wilii  no  railroad  in  Texas,  and  not  engaged  in  any  railroad  business 
in  Texas,  and  if  it  could  be  sued  in  Texas  at  all,  it  was  entitled  to 
be  sued  in  Gkilveston  County,  where  the  only  agent  it  has  in  Texas 
was  located." 

Section  1  of  the  Act  approved  March  13,  1905,  provides:  "That 
whenever  any  passenger,  freight,  baggage  or  other  property  has  been 
transported  by  two  or  more  railway  companies  ...  or  partly  by 
one  or  more  such  companies  .  .  .  operating  or  doing  business  as 
such  common  carriers  in  this  State,  or  having  an  agent  or  representa- 
tive in  this  State,  suit  for  damege  or  loss  or  for  any  other  cause  of 
action  arising  out  of  such  carriage,  transportation  or  contract  in  rela- 
tion thereto,  may  be  brought  against  any  one  or  all  of  such  common 
carriers  ...  so  operating  or  doing  business  in  this  State,  or  hav- 
ing an  agent  or  representative  in  this  State,  in  any  court  of  competent 
juirisdiction  in  any  county  in  which  either  of  such  common  carriers 

.  .  .  operates  or  does  business,  or  has  an  agent  or  representative : 
provided,  however,  that  if  damages  be  recovered  in  such  suits  against 
more  than  one  defendant,  not  partners  in  such  carriage,  transporta- 
tion or  contract,  the  same  shall  on  request  of  either  party  be  appor- 
tioned between  the  defendants  by  the  verdict  of  the  jury,  or  if  no 
jury  be  demanded,  then  by  the  judgment  of  the  court."  See  Gen- 
eral Laws,  1905,  page  29. 

It  is  not  contended,  nor  can  it  be,  that  the  allegations  of  appellees^ 
petition  do  not  state  a  cause  of  action  against  the  Texas  &  Pacific 
Bailway  Company  maintainable  in  Mitchell  County,  nor  can  it  be  con- 
tended that  a  cause  of  action  is  not  stated  as  against  appellant.  In 
the  absence  of  proof,  therefore,  of  the  averment  that  the  Texas  &  Pa- 
cific Bailway  Company  was  joined  in  the  suit  for  the  fraudulent  pur- 
pose of  conferring  jurisdiction,  the  law  above  quoted  authorized  suit 
against  appellant  in  Mitchell  County,  it  having  an  agent  in  this-  State, 
regardless  of  the  question  whether  or  not  it  operated  any  part  of  its 
road  in  Texas.  Soc  Atchison,  T.  &  S.  F.  By.  Co.,  v.  Williams,  38 
Texas  Civ.  App.,  405  (86  S.  W.,  38);  Toland  v.  Sutherlin,  49 
Texas  Civ.  App.,  538  (110  S.  W.,  487). 

Appellant  also  insists  in  substance  that  by  the  terms  of  its  written 
contracts  of  shipment  which  were  read  in  evidence,  its  liability  was 
limited  to  damages  occurring  on  its  own  line  as  well  also  as  in  the 
amount  recoverable.  Assuming  that  the  contracts  were  as  asserted  by 
appellant  and  not  oral  and  without  limitation,  as  appellees  pleaded, 
we  nevertheless  think  appellant^s  contentions  wholly  untenable  in 
view  of  section  20  of  the  Act  of  Congress,  June  29,  1906,  amending 
an  Act  to  regulate  commerce,  which  provides  among  other  things: 
"That  any  common  carrier,  railroad,  or  transportation  company  re- 
ceiving property  for  transportation  from  a  point  in  one  State,  to 
a  point  in  another  State  shall  issue  a  receipt  or  bill  of  lading  there- 
for, and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  dam- 
age or  injury  to  such  property  caused  by  it  or  by  any  common  carrier. 
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railroad  or  transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may  pass,  and  no 
contract,  receipt,  rule  or  regulation  shall  exempt  such  common  car- 
rier, railroad  or  transportation  company  from  the  liability  hereby 
imposed:  provided,  that  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law.  That  the  common  carrier, 
railroad  or  transportation  company  issuing  such  receipt  or  bill  of 
lading  shall  be  entitled  to  recover  from  the  common  carrier,  railroad 
or  transportation  company  on  whose  line  the  loss,  damage  or  injury 
shall  have  been  sustained  the  amount  of  such  loss,  damage  or  injury 
as  it  may  be  required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript  thereof  See 
Supplement,  1907,  Federal  Statutes,  Anno.,  page  180. 

By  the  terms  of  this  Act  appellant  is  therefore  liable  upon  the 
through  bill  of  lading  issued  by  it,  regardless  of  the  attempted  lim- 
itations of  the  contract.  See  Louisville  &  N.  R.  Co.  v.  Scott,  118 
S.  W.,  990;  Galveston,  H.  &  S.  A.  Ry.  v.  Wallace,  117  S.  W.,  169.  Tt 
also  follows  that  it  is  immaterial  that  the  transportation  of  appellees' 
horses  from  the  Arizona  line  to  El  Paso  was  over  the  Galveston,  11. 
&  S.  A.  Railway,  and  the  court  correctly  refused  all  special  charges 
in  aid  of  the  limitations  of  the  contract. 

We  conclude  that  all  assignments  should  be  overruled  and  the 
judgment  afiSrmed. 

ON  rehearino. 

Appellant,  among  other  things,  insists  that  we  were  in  error  in 
giving  effect  to  the  Act  of  Congress  cited  in  our  original  opinion,  for 
the  reason  that  appellees  alleged  no  facts  authorizing  them  to  recover 
under  said  Act,  and  did  not  seek  to  recover  thereunder,  but  joined  the 
appellant  and  its  connecting  carriers  for  the  purpose  of  recovering 
against  each  of  them  separately  for  the  alleged  damages  to  the  horses 
involved.  True,  appellees  did  not  allege  a  contract  by  appellant  for 
through  shipment  and  seem  not  to  have  based  their  suit  on  the  Act 
of  Congress  of  June  29,  1906,  but  the  necessary  facts  were  put  in  issue 
by  appellant's  answer.  It  is  distinctly  alleged  in  appellant's  second 
amended  original  answer  upon  which,  together  with  appellees'  plead- 
ings, the  case  was  tried,  that  the  shipments  in  question  were  made  by 
virtue  of  '^written  contracts  duly  and  legally  executed,  by  and  between 
the  plaintiffs  and  this  defendant"  at  Bowie,  Arizona  Territory,  on 
the  third  and  fourth  days  of  July,  1906,  a  number  of  the  provisions 
thereof  limiting  appellant's  liability  being  specially  pleaded,  and  the 
Interstate  Commerce  Law,  as  well  as  the  law  of  Arizona,  was  specially 
invoked.  In  support  of  this  answer  the  contracts  were  read  in  evi- 
dence by  appellant.  Among  them  we  find  what  is  designated  as 
"Exhibit  A:  Live  Stock  Shipping  Order  Contract  and  Bill  of  Lad- 
ing, dated  Bowie  Station,  7/4/1906,"  which  is  plainly,  we  think,  a  '^re- 
ceipt  or  bill  of  lading"  for  appellees'  horses  within  the  meaning  of 
that  part  of  the  section  of  the  Act  of  Congress  quoted  in  our  original 
opinion.     It  states  the  number  and  describes  the  horses  as  "range"; 
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it  states  the  consignee  as  ^^V.  T.  Meadors",  and  the  destination  as 
"Colorado  City,  Texas/'  thus  showing  the  interstate  character  of  the 
shipment,  which,  however,  was  otherwise  expressly  alleged.  There  were 
other  stipulations  governing  the  entire  transportotion  from  the  initial 
point  to  destination  imdertaking  to  specify  not  only  rights,  duties  and 
limitations  relating  to  the  parties  to  the  contract,  but  also  those  of 
subsequent  carriers,  thus  substantially  making  it  a  contract  for  through 
shipment  within  the  construction  of  such  contracts  given  by  us  in  the 
case  of  Texas  &  P.  By.  v.  Townsend,  106  S.  W.,  760,  in  which  writ 
of  error  was  refused  by  our  Supreme  Court.  There  was  a  like  bill 
of  lading  and  contract  relating  to  the  shipment  that  went  to  Pecos, 
except  that  the  destination  was  given  as  "New  Orleans,  La.,*'  and  the 
consignee  as  "W.  T.  Meadors  &  Company.''  Appellees  attempted  to 
avoid  the  effect  of  the  contracts  for  want  of  consideration,  etc.,  but  re- 
gardless of  this  issue  the  execution  of  the  contracts  is  undisputed  and 
we  thought,  and  yet  think,  that  it  appears  by  both  pleading  and  evi- 
dence that  the  facts  bring  this  case  within  the  operation  of  the  amend- 
ment to  the  Interstate  Commerce  Act,  which  prevents  the  application 
of  all  those  clauses  of  the  shipping  contracts  in  question  limiting  ap- 
pellant's liability.  We  hence  applied,  and  think  we  should  continue 
to  apply,  that  Act  as  the  most  ready  way  of  disposing^  of  many  of 
the  assignments  of  error. 

Since  writing  the  original  opinion,  however,  it  has  occurred  to  us, 
though  not  so  suggested  by  appellant,  that  possibly  the  Act  of  Con- 
gress was  not  in  force  on  July  3  and  4,  1906,  when  the  shipments  in 
question  were  made.  This  question  arises  by  reason  of  a  joint  resolu- 
tion of  Congress  passed  on  June  30,  1906,  of  the  tenor  following : 

"That  the  Act  entitled  'An  Act  to  amend  an  Act  entitled  'An  Act 
to  regulate  commerce,'  approved  February  fourth,  eighteen  hundred  and 
eigh^-seven,  and  all  Acts  amendatory  thereof,  and  to  enlarge  the 
powers  of  the  Interstate  Commerce  Commission,  shall  take  effect  and 
be  in  force  sixty  days  after  its  approval  by  the  President  of  the  United 
States."  Fed.  Stats.,  Anno.  Sup.  1909,  page  276.  This  resolution 
was  not  printed  in  connection  with  the  Act  of  June  29,  1906,  in  the 
Supplement  of  1907,  from  which  we  quoted  in  our  original  opinion, 
and  it  hence  escaped  our  attention.  Section  11  of  the  Act  of  June  29, 
1906,  declares:  "That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage,"  and  Judge  Landis  in  the  case  of  XJ.  S.  v.  Stand- 
ard Oil  Co.,  148  Fed.  Eep.  722,  held  that  it  was  approved  by  the  Pres- 
ident on  the  day  of  its  passage.  In  that  case,  it  became  necessary  to 
determine  whether  the  penalties  of  the  old  or  of  the  amended  Act 
should  apply.  Judge  Landis  said:  "It  is  contended  in  behalf  of  the 
United  States  that  the  Act  of  June  29,  1906,  did  not  go  into  effect 
until  after  these  indictments  were  returned.  The  pertinency  of 
this  proposition  will  appear  hereafter.  It  is  urged  that  this  postpone- 
ment was  effected  by  the  adoption  of  the  joint  resolution  by  Congress, 
approved  June  30,  1906.  That  resolution  provides  that  the  rate  law 
'shall  take  effect  and  be  in  force  sixty  days  after  its  approval  by  the 
President  of  the  United  States.'  Of  course,  the  purpose  of  this  res- 
olution is  obvious.  But  it  was  wholly  ineffective  until  approved  by 
the  President.     This  occurred  on  June  30th.     And  by  its  own  terms 
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the  Act  became  effective  upon  its  approval  by  the  President  one  day 
before.  Plainly,  therefore,  on  June  30th  the  resolution  was  powerless 
to  postpone  that  which  had  already  occurred  on  June  29th."  So  far 
as  we  are  advised,  this  decision  has  not  on  this  point  been  overruled, 
and  on  the  authority  thereof  the  publishers  of  9th  Current  Law,  page 
471,  say:  "The  rate  law  of  June  29,  1906,  became  effective  on  the 
date  of  its  approval."  A  contrary  ruling,  however,  seems  to  have  been 
made  by  the  Interstate  Commerce  Commission  in  the  case  of  Nicola, 
Stone  &  Meyers  Co.  v.  Louisville  &  N.  R.  R.  Co.,  14  I.  C.  C.  Rep.  199, 
but  this  latter  authority  is  not  available  to  us  and  we  therefore  do  not 
know  the  basis  of  the  ruling.  As  we  understand,  a  legislative  body 
may  repeal  or  amend  any  of  its  Acts  at  will,  but  we  know  of  no  au- 
thority, certainly  of  no  familiar  rule,  for  otherwise  affecting  an  Act 
once  put  in  force  and  effect.  In  Wolfe  et  al.  v.  McCorrill,  76  Va. 
876,  it  was  held  that  the  Legislature  was  without  power  by  a  joint 
resolution  to  recall  for  further  consideration  a  bill  theretofore  duly 
enacted.  See  also  the  cases  of  People  v.  Devlin,  33  N.  Y.  277;  Har- 
pending  v.  Haight,  39  Cal.  189,  and  People  v.  Hatch,  19  111.,  283, 
cited  in  the  Virginia  case.  Suffice  it  to  say,  that  without  time  for  fur- 
ther consideration  and  as  at  present  advised  on  the  present  state-  of  au- 
thority, we  hold  that  on  original  hearing  we  correctly  applied  said  Act 
of  June  29,  1906. 

The  motion  for  rehearing  is  accordingly  overruled. 

Affirmed. 

"Writ  of  error  granted.     Reversed  and  remanded. 

J.  W.  Payne  v.  K.  M.  Godfrey  et  al. 

Decided  May  7,  1910. 

1. — ^Trefpaii  to  Try  Title — Special  Bamaffei — ^Pleading. 

Damages  for  the  removal  of  a  house  from  the  tract  of  land  in  oontrorersy 
by  the  defendant  in  trespass  to  try  title,  are  not  recoverable  in  the  absence 
of  pleading  setting  up  said  fact.  A  prayer  for  damages  in  general  terms  is 
not  sufficient. 

i. — Same — ^Fundamental  Error — Judgment  Without  Pleading. 

In  the  absence  of  pleading  setting  up  the  facts,  a  judgment  in  trespass 
to  try  title  for  damages  for  the  removal  of  a  house  from  the  land  in  contro- 
versy is  such  fundamental  error  as  will  require  the  appellate  courts  to  reverse 
the  judgment  although  there  was  no  assignment  of  error  based  thereon. 

Appeal  from  the  District  Court  of  Collingsworth  County.  Tried 
below  before  Hon.  S.  P.  Huff. 

J.  L,  Lackey  and  Theodore  Mack,  for  appellant. — The  pleadings 
did  not  authorize  or  justify  the  judgment  of  $300  damages  suffered, 
for  the  reason  that  the  action  was  a  statutory  action  of  trespass  to 
try  title  and  for  damages  in  the  sum  of  $10  a  month  for  rents.  Hence, 
the  court  erred  in  awarding  judgment  in  the  sum  of  $300,  the  value 
of  the  house  removed,  denominated  as  damages  to  the  property.  The 
evidence  merely  showed  use  and  occupancy  with  no  evidence  of  ren- 
tal value.    The  evidence,  however,  showed  a  conversion  of  the  build* 
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ing  on  the  lot  which  was  not  pleaded.  Alamo  Fire  Ins.  Co.  v.  Davis, 
45  S.  W.,  604,  605;  Salinas  v.  Wright,  11  Texas,  677;  Western  U. 
Tel.  Co.  V.  Henry,  87  Texas,  165,  169;  Moody  v.  Benge,  28  Texas, 
645 ;  Cook  v.  Arnold,  36  SL  W.,  344. 

B.  H.  Temphton  and  J.  K.  Duke,  for  appellees. 

DUNKLIN,  Associate  Justice. — Godfrey  and  Williamfion  insti- 
tuted this  suit  in  the  form  of  trespass  to  try  title  to  recover  of  J.  W. 
Payne  a  lot  of  land  in  the  town  of  Wellington.  Judgment  was  ren- 
dered in  favor  of  plaintiffs  for  title  and  possession  of  the  property, 
and  also  for  the  sum  of  three  hundred  dollars  as  damages.  It  appears 
from  the  record  that  the  sum  allowed  as  damages  was  allowed  as  the 
value  of  a  house  erected  on  the  lot  by  the  defendant,  and  by  him  re- 
moved from  the  premises.  In  their  petition  plaintiffs  failed  to  allege 
that  defendant  had  removed  the  house,  nor  did  they  sue  to  recover 
its  value,  unless  they  were  entitled  to  such  relief  under  their  prayer 
in  general  terms,  for  damages. 

Appellant  insists  that  the  judgment  for  the  value  of  the  house  was 
not  warranted  by  the  pleadings,  and  we  think  the  contention  correct. 
We  are  of  the  opinion  further  that  the  error  is  fundamental,  requir- 
ing consideration  here  even  though  it  was  not  included  in  the  assign- 
ments filed  by  appellant  in  the  trial  court.  Alamo  Fire  Ins.  Co.,  v. 
Davis,  45  S.  W.,  604,  and  authorities  there  cited. 

In  oral  argument  counsel  for  appellant  have  conceded  that  there 
is  no  merit  in  the  other  assignments  contained  in  their  brief,  and 
therefore  those  assignments  will  not  be  discussed. 

For  the  error  noted  above  the  judgment  in  appellees'  favor  for 
three  hundred  dollars  damages  is  reversed  and  judgment  is  here  ren- 
dered in  appellant's  favor  in  respect  to  the  damages  claimed,  but  in 
all  other  respects  the  judgment  is  affirmed. 

Reformed  and  affirmed. 


John  B.  Higgins  et  al  v.  W.  A.  Higgins  et  al. 

Decided  May  7,  1010. 

Id^-CoiUBiiBity  Estate — ^Partition — ^Homestead. 

Section  2,  art.  XVT,  of  the  Oonstitution  does  not  inhibit  the  inclusion 
of  the  homestead  in  a  partition  of  a  community  estate  during  the  lifetime  of  a 
Bunriving  husband  or  wife  when  the  homestead  is  but  a  part  of  the  estate  and 
the  partition  can  be  made  without  depriving  the  survivor  of  the  possessory 
riehts  which  the  Constitution  confers.  Hence  in  the  partition  of  such  an 
estate  the  homestead  should  be  included. 


—ImproYemeiits— Joint  Tenants. 

In  a  partition  of  community  estate  the  surviving  husband  is  not  entitled 
to  a  credit  for  permanent  improvements  placed  by  nim  upon  tlvs  homestead 
after  the  death  of  the  wife.  One  joint  tenant  can  not  improve  another  out 
of  his  estate. 

8.    flame    Bnrrlvlng  Hnsband — Compensation. 

Before  demand  by  the  heirs  of  a  deceased  wife  for  partition  of  the  com- 
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munity  estate  and  refusal  by  the  surviving  husband,  the  heirs  are  chargeable 
with  their  ratable  part  of  such  reasonable  expenses  in  the  way  of  taxes,  repairs 
and  services  of  the  surviving  husband  as  were  reasonably  necessary  in  the 
care  and  preservation  of  the  property.  It  would  be  otherwise  after  demand 
made  for  partition  and  a  refusal  by  the  surviving  husband. 

4.— Same— Homestead— Agrioultnral  Products. 

Agricultural  products  grown  by  a  surviving  tusband  upon  the  community 
homestead  belong  to  him  exclusively,  and  he  is  entitled  to  pro  rata  compensa- 
tion therefor  when  fed  to  community  livestock. 

Appeal  from  the  District  Court  of  Deaf  Smith-  County.  Tried 
below  before  Hon.  D.  B.  Hill. 

Knight  &  Slaton,  for  appellant.— Where  a  partition  of  community 
estate  is  sought  between  the  children  and  the  survivor  in  community, 
it  is  error  to  refuse  to  take  the  homestead  into  partition  when  it  ap- 
pears that  the  whole  estate  can  be  partitioned,  and  the  homestead  can 
be  set  apart  to  the  survivor  without  doing  any  injury  to  any  party 
to  the  suit.     Hudgins  v.  Sansom,  72  Texas,  229. 

The  court  erred  in  its  judgment  in  allowing  the  defendant  W. 
A.  Higgins,  a  credit  for  the  amount  expended  by  him  in  erecting  a 
granary  and  building  a  house,  amounting  to  five  hundred  and  eighty- 
three  dollars,  on  the  homestead  of  200  acres.  Calhoun  v.  Stark,  13 
Texas  Civ.  App.,  60;  Stephenson  v.  Chappell,  12  Texas  Civ.  App., 

296. 

The  court  erred  in  its  judgment  in  allowing  the  defendant  W.  A. 
Higgins,  a  credit  of  $1,000  for  his  personal  services  in  looking  after 
the  community  estate  in  which  he  owned  a  one-half  interest.  Akin 
V.  Jefferson,  65  Texas,  137. 

Carl  Gilliland  and  W.  C.  Jones  for  appellee. 

CONNER,  Chief  Justice. — The  wife  of  appellee  W.  A.  Higgins 
died  in  March,  1906,  and  this  suit  was  instituted  on  the  26th  day 
of  April,  1907,  by  appellant  J.  R.  Higgins  and  other  surviving  chil- 
dren of  W.  A.  Higgins  and  his  deceased  wife  to  partition  the  com- 
munity estate.  The  estate  consisted  of  two  sections  of  land  in  Deaf 
Smith  County  and  a  number  of  lots  in  the  town  of  Hereford,  be- 
sides some  bank  stock  and  other  personal  property,  the  whole  being 
of  the  approximate  value  of  thirty-one  thousand  dollars.  There  is 
no  complaint  of  the  final  decree  of  partition,  save  that  appellant 
insists  that  the  court  was  in  error  in  excluding  from  the  partition 
the  homestead  of  two  hundred  acres  set  apart  to  W.  A.  Higgins  off 
the  west  side  of  one  of  the  sections  of  land  mentioned,  and  in  al- 
lowing appellee  as  a  credit  in  the  community  settlement  the  follow- 
ing items,  viz.:  five  hundred  and  eighty-three  dollars  for  erecting  a 
granary,  and  building  a  house  upon  said  homestead  after  the  death 
of  said  wife,  and  one  thousand  dollars  for  his  personal  services  in 
looking  after  the  community  estate,  and  five  hundred  dollars  for  feed 
fed  to  certain  cattle  on  hand  at  the  death  of  the  mother  and  wife. 

At   least   some   of   appellant's   contentions   must   be   sustained,    we 
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think.  Section  52,  article  xvi,  of  the  Constitution,  which  declares 
that  the  homestead  "shall  not  be  partitioned  among  the  heirs  of  the 
deceased  during  the  lifetime  of  the  surviving  husband  or  wife,  or 
so  long  as  the  survivor  may  elect  to  use  or  occupy  the  same  as  a 
homestead,*'  etc.,  has  been  so  construed  as  not  to  prevent  the  in- 
clusion of  the  homestead  in  the  partition  of  an  estate  of  which  the 
homestead  is  but  a  part,  when  it  can  be  done  without  depriving  the 
survivor  of  the  possessory  right  which  the  Constitution  confers.  See 
Hudgins  v.  Sansom,  72  Texas,  229.  The  case  cited  is  to  the  effect 
that  the  purpose  of  the  constitutional  provision  quoted  evidently 
was  to  secure  to  the  surviving  wife  or  husband,  the  right  to  use  the 
homestead  so  long  as  he  or  she  might  elect  to  do  so,  but  that  it  does 
not  follow  from  this  that  in  the  partition  of  an  estate  the  homestead 
may  not  enter  into  the  partition,  if  that  may  be  made  without  de- 
feating the  right  of  the  surviving  husband  or  children  to  occupy  the 
homestead,  as  under  the  Constitution  they  are  entitled  to  do.  It 
may  be  that  in  partition  the  homestead  can  be  set  apart  with  other 
property  to  the  party  entitled  thereto,  without  the  disturbance  of 
the  possessory  right  guaranteed  by  the  Constitution.  This  right, 
says  the  court,  "is  the  sole  right  which  it  was  the  purpose  to  protect 
by  the  provision  of  the  Copstitution  quoted,  and  the  partition  of  an 
entire  estate  of  which  the  homestead  may  be  a  part,  which  does  not 
take  away  this  right,  neither  contravenes  the  spirit  nor  letter  of  this 
instrument.'*  This,  authority,  so  far  as  we  have  been  able  to  find, 
has  not  been  overruled  or  modified  and  seems  conclusive  on  the  ques- 
tion before  us.  It  follows  that  the  court  should  have  taken  the  home- 
stead into  consideration. 

So,  too,  we  think  the  court  erred  in  allowing  appellee  the  items 
for  improvement  on  the  homestead  aggregating  five  hundred  and 
eighty-three  dollars.  Upon  the  death  of  the  wife  an  undivided  one- 
half  interest  in  the  entire  community  estate  was  by  statute  vested 
in  the  surviving  children  of  the  deceased  wife;  they,  therefore,  were 
in  the  position  of  joint  owners  and  tenants  with  W.  A.  Higgins  and 
we  know  of  no  principle  of  law  which  will  authorize  one  joint  tenant, 
save  by  the  consent  of  his  co-tenants,  to  place  permanent  and  val- 
uable improvements  upon  the  common  property  except  when  necessary 
for  its  preservation.  To  so  hold,  would  be  in  effect  to  empower  one 
joint  tenant  to  impose  upon  his  co-tenant  burdens  that  they  neither 
desired  nor  had  it  in  their  power  to  meet.  It  is  a  familiar  principle 
of  equity,  however,  that  in  case  a  joint  tenant  has  made  improvements 
upon  common  property  the  court  will  in  partition,  if  it  can  be  done 
without  injury  to  the  remaining  owners,  set  apart  the  improved 
property  to  the  tenant  making  the  improvements,  and  it  may  be  that 
in  the  case  before  us  appellee  may  be  thus  afforded  the  full  benefit 
of  the  improvements  mentioned. 

As  to  the  items  for  feed  and  services  above  mentioned,  we  should, 
perhaps,  also  say  that  appellee  should  certainly  not  be  allowed  comr 
pensation  for  services  in  looking  after  the  comm.unity  estate  after 
demand  for  partition  was  made,  and  after  refusal  on  his  part  to 
accede  to  the  demand.  Prior  thereto  we  see  no  reason  why  the  heirs 
should  not  bear  their  ratable  part  of  such  reasonable  expense  in  the 
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way  of  services,  taxes,  repairs,  etc.,  -as  was  reasonably  necessary  in 
the  care  and  preservation  of  the  property.  The  record  indicates  that 
the  feed,  at  least  the  greater  part  thereof,  which  was  fed  to  the  com- 
munity cattle  and  horses  in  1907,  was  grown  upon  appellee's  home- 
stead. AH  feed  so  grown  by  appellee  belonged  to  him,  and  we  think 
he  would  be  entitled  in  the  partition  to  pro  rata  compensation  there- 
for. The  feed  grown  and  matured  upon  the  community  property, 
not  homestead,  after  demand  for  partition,  should  be  accounted  as 
the  joint  property  of  all. 

For  the  error  indicated  it  is  ordered  that  the  judgment  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


K.  M.  GODPREY  ET  AL.  V.  J.  L.  LaCKEY  BT  AL. 

Decided  May  7,  1910. 

Injunotion — Jurisdiction. 

Even  if  a  district  judge  has  the  power  to  issue  a  writ  of  injunction  re- 
straining the  enforcement  of  a  judgment  rendered  by  a  County  Court,  the 
writ  should  be  made  returnable  to  and  tried  in  the  court  which  rendered  the 
judgment.  The  District  Court  has  no  jurisdiction  to  finally  hear  and  deter- 
mine the  controversy. 

Error  from  the  District  Court  of  Collingsworth  County.  Tried 
below  before  Hon.  S.  P.  Huff. 

J.  M.  Duke  and  ff.  J?.  Deaver,  for  plaintiffs  in  error. 
Lackey  &  Cocke  and  Theodore  Mack,  for  defendants  in  error. 

SPEER,  Associate  Justice. — This  is  a  writ  of  error  proceeding 
to  revise  the  judgment  of  the  District  Court  of  Collingsworth  County 
dissolving  a  temporary  writ  of  injunction  theretofore  granted  by  the 
district  judge  in  vacation,  restraining  the  enforcement  of  a  judgment 
rendered  by  the  County  Court  of  Collingsworth  County,  on  the 
ground  of  the  nullity  of  such  judgment. 

We  are  not  at  liberty  to  discuss  the  questions  raised  in  the  briefs 
going  to  the  merits  of  the  case,  since  it  appears  the  District  Court 
had  no  jurisdiction  to  finally  hear  and  determine  tKe  controversy. 
Article  2996,  Sayles'  Texas  Civil  Statutes,  declares  that:  ''Writs 
of  injunction  granted  to  stay  proceedings  in  a  suit  or  execution  on 
a  judgment,  shall  be  returnable  to  and  tried  in  the  court  where  suck 
suit  is  nending  or  such  judgment  was  rendered/'  So  that,  if  it  be 
conceded  that  the  District  (Surt  had  the  power  in  the  first  place  to 
issue  the  writ,  clearlv  it  should  have  been  returnable  to  and  tried  in 
the  County  Court  of  Collingsworth  County.  Texas  &  P.  Ry.  Co.  v. 
Butler,  52  Texas  Civ.  App.,  323  (114  S.  W.,  671),  102  Texas,  322. 
The  order  of  the  district  judge  in  dissolving  the  injunction,  whether 
right  or  wrong  on  the  merits,  is,  therefore,  vacated  because  of  the 
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want  of  jurisdiction  in  the  District  Court  to  bear  and  determine  the 
matter.    Judgment  reversed. 

Reversed  and  remanded. 


W.  P.  Whittakbb  v.  J.  S.  McWhorter  et  al. 

Decided  May  7,  1^10. 

1.— Appeal—Trial  Without  Jxaj — Conclusion  of  Law — ^Practice. 

An  attack  upon  a  correct  conclusion  of  law  based  upon  certain  facts  found 
by  the  court,  can  not  avail  on  appeal  when  it  is  not  contended  that  the 
findings  of  fact  are  not  supported  by  the  evidence. 

a.-^lBAoeeiit  Purchaser — Prior  Obligation. 

One  who  after  notice  of  a  prior  right  or  equity  discharged  a  debt,  for 
which  he  was  already  bound,  as  part  payment  for  land,  would  not  necessarily 
be  thereby  deprived  of  his  rights  as  an  innocent  purchaser  of  the  land  for 
value. 

Appeal  from  the  District  Court  of  Dawson  County.  Tried  below 
before  Hon.  Jas.  L.  Shepherd. 

Stone  &  Wade,  for  appellant. 

J.  8.  Crumpton  and  J.  E.  Oarland,  for  appellees. 

SPEER,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try 
title  brought  by  J.  S.  McWhorter  and  L.  P.  Kennedy  against  W.  P. 
Whittaker,  J.  S.  MfeKinney  and  A.  V.  Odea  for  the  recovery  of  sur- 
vey No.  9  in  block  No.  1,  certificate  No.  2-233,  issued  to  J.  Poitevant 
in  Dawson  County.  The  plaintiffs  alleged  that  they  were  innocent 
purshasers  for  value  of  the  land.  Oden  disclaimed,  and  Whittaker 
answered  alleging  a  deed  of  trust  lien  against  the  land  to  secure 
a  note  in  the  sum  of  one  thousand,  five  hundred  dollars  executed 
by  J.  S.  McKinney,  dated  June  6,  1907,  and  asking  that  J.  T. 
Broughton  and  Bird  Patterson  be  made  parties  to  the  suit,  praying 
for  judgment  for  the  amount  of  his  note  against  J.  S.  McKinney 
with  a  foreclosure  of  his  deed  of  trust  lien  as  against  all  the  other 
parties.  It  is  unnecessary  further  to  state  the  parties  or  pleadings 
in  view  of  the  disposition  we  make  of  the  appeal.  The  cause  was  sub- 
mitted to  the  court  without  a  jury,  and  the  court  filed  the  following 
findings  of  fact,  which  are  adopted  by  us  since  none  of  them  is  at- 
tacked by  an  assignment  of  error: 

''1.  I  find  there  yas  a  certain  paper  executed  (and  termed  a  con- 
tract) between  J.  D.  Oliver  and  J.  S.  McKinney  for  the  conveyance  of 

in County  by  Oliver  to  McKinney  in  consideration 

of  McKinney  conveying  to  Oliver  eight  sections  of  land  in  El  Paso 
County,  Texas. 

'^2.  I  find  the  paper  referred  to  in  finding  No.  1  was  not  dated, 
nor  was  there  any  specific  time  stated  for  the  performance  of  said 
contract,  nor  was  there  any  description  of  the  land  to  be  conveyed  by 
Oliver  to  McKinney. 
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"3.  I  find  that,  on  July  25,  1907,  J.  D.  Oliver  and  wife,  Pearl 
Oliver,  executed  a  deed  to  J.  S.  McKinney  duly  acknowledged  on 
paid  date  conveying  survey  No.  9,  block  1,  certificate  2/233,  issued 
to  J.  Poitevant,  640  acres  of  land  situated  in  Dawson  County,  Texas, 
$6400,  of  which  $4900  was  cash  and  the  balance  represented  by  three 
notes  of  $500  each,  payable  to  J.  D.  Oliver,  one,  two  and  three  years 
after  date  respectively,  and  interest  at  the  rate  of  eight  percent  per 
annum.  • 

"4.  I  find  that  on  the  15th  day  of  July,  1907,  that  J.  S.  McKinney 
of  El  Paso  County,  in  consideration  of  $3300  of  which  $1800  was 
paid  in  cash  by  J.  S.  McWhorter  and  L.  P.  Kennedy,  and  the  gran- 
tees assuming  the  payment  of  three  certain  promissory  notes  executed 
by  grantor  and  payable  to  Oliver,  dated  July  15,  1907,  and  due  in 
one,  two  and  three  years  after  date,  bearing  interest  at  the  rate  of 
eight  percent  per  annum  from  date,  each  in  the  sum  of  $500  and 
stipulating  for  ten  percent  attorney's  fees,  conveyed  to  J.  S.  McWhorter 
and  L.  P.  Kennedy,  grantees,  survey  9,  block  1,  J.  Poitevant  survey, 
640  acres  of  land  in  Dawson  County,  Texas. 

"5.     I  find  that  Oliver  was  common  source. 

"6.  I  find  that  on  the  6th  day  of  June,  1907,  J.  S.  McKinney 
in  consideration  of  $10  conveyed  to  A.  V.  Oden  of  El  Paso  County, 
survey  9,  block  1,  J.  Poitevant  survey,  640  acres  of  land  in  Dawson 
County,  Texas,  in  trust,  to  secure  the  payment  of  a  note  of  $1500, 
dated  June  6th,  and  payable  on  or  before  August  16,  1907,  to  the 
order  of  W.  P.  Whittaker. 

"7.  I  find  that  on  June  6th,  J.  S.  McKinney  executed  to  W.  P. 
Whittaker  one  promissory  note  of  $1500,  payable  on  or  before  August 
16,  1907,  bearing  ten  percent  interest  and  providing  for  ten  percent 
attorney's  fees,  but  with  no  reference  to  a  deed  of  trust  on  any  land. 

"7.  I  find  that  prior  to  the  execution  of  the  note  by  McKinney 
to  Whittaker,  that  McKinney  had  executed  a  check  dating  it  ahead, 
August  16,  1907,  for  the  sum  of  $1500,  payable  to  W.  A.  Beeves  on 
the  State  National  Bank  of  El  Paso,  Texas,  and  said  check  was  en- 
dorsed by  said  Beeves  and  held  by  Whittaker. 

"9.  I  find  that  on  the  11th  day  of  February,  1908,  J.  S.  Mc- 
Whorter and  L.  P.  Kennedy  as  principals,  with  J.  E.  McCarty  and 
B.  E.  Simpson  as  sureties,  executed  a  bond  in  the  sum  of  $3000  to 
Bird  Patterson  of  Dawson  County,  Texas,  conditioned  that  the 
obligors  aforesaid  would  have  released,  or  set  aside  and  cancelled, 
a  certain  deed  of  trust  given  by  J,  S.  McKinney  to  W.  F.  Whittaker, 
of  date  June  6,  1907,  purporting  to  create  a  lien  upon  section  9, 
block  1,  J.  Poitevant  survey,  Dawson  County,  Texas,  being  the  same 
land  the  north  half  of  which  was  of  even  date  of  this  bond  transferred  bv 

V 

McWhorter  and  L.  P.  Kennedy  to  Bird  Patterson,  north  half  survey, 
No.  9,  block  No.  1,  J.  Poitevant  survey  of  Dawson  County,  Texas, 
and  if  said  McWhorter  and  Kennedy  would  have  released,  set  aside 
and  cancelled  said  deed  of  trust,  and  have  cloud  removed  from  title 
of  the  north  half  of  No.  9,  aforesaid,  then  this  obligation  would  be- 
come void. 

"10.  T  find  that  on  the  11th  day  of  August,  1908,  L.  P.  Kennedy 
and  J.   S.  McWhorter  as  principals,  of  Dawson  County,  Texas,  and 
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B.  L,  Nance  and  W.  B.  McWhorter  as  sureties,  executed  a  bond  in 
the  sum  of  $1500  to  J.  T.  Broughton  of  Tishimingo  County,  Missis- 
sippi, the  conditions  of  which  bond  were,  that  J.  S.  McWhorter  and 
L.  F.  Kennedy,  joined  by  their  wives,  Mrs.  B.  M.  McWhorter  and  Mrs. 
Iva  Kennedy,  had,  of  even  date  with  this  bond,  conveyed  to  J.  T. 
Broughton  the  south  one-half  of  survey  9,  block  No.  1,  J.  Poitevant 
survey,  Dawson  County,  Texas,  and  that  the  obligors  aforesaid  would 
have  released,  set  aside  and  cancelled  a  certain  deed  of  trust  given 
by  J.  S.  McKinney  to  W.  P.  Whittaker,  June  6,  1907,  purporting 
to  create  a  lien  on  section  9,  block  1,  J.  Poitevant  survey,  and  if 
said  MfeWhorter  and  Kennedy  should  have  released,  set  aside  and 
cancelled  said  deed  of  trust  and  have  cloud  removed  from  title  of 
the  south  half  of  No.  9,  aforesaid,  then  this  obligation  would  become 
void. 

"11.  I  find  that  the  deed  of  trust  executed  by  J.  S.  McKinney 
on  the  6th  day  of  June,  1907,  to  Oden  as  trustee  on  section  9,  block 
1,  aforesaid,  was  not  filed  for  record  in  Dawson  County  until  August 
6,  1907,  at  5  p.  m.,  but  was  held  by  W.  F.  Whittaker  in  his  possession. 

"12.  I  find  that  neither  J.  S.  McWhorter  nor  L.  F.  Kennedy  had 
constructive  notice  of  the  execution  of  the  purported  deed  of  trust 
from  McKinney  to  Whittaker,  until  the  said  deed  of  trust  was  filed 
in  the  oflBce  of  the  county  clerk  of  Dawson  County,  Texas,  August 
6,  1907. 

"13.  I  find  that  neither  J.  S.  McWhorter  nor  L.  F.  Kennedy 
had  any  actual  notice  whatsoever  of  the  deed  of  trust  from  McKinney 
to  Whittaker,  dated  August  5,  1907,  nor  did  either  one  of  the  said 
parties  possess,  or  have  knowledge  of  any  facts  which  would  have 
placed  them  upon  notice,  or  which  would  by  the  use  of  ordinary  pru- 
dence, have  placed  them  upon  notice  of  said  deed  of  trust.*' 

The  conclusions  of  law,  some  of  which  are  attacked  for  error,  are 
as  follows: 

1.  "I  conclude  that  the  paper  mentioned  in  the  findings  of  fact 
and  purporting  to  be  a  contract  of  sale  between  Oliver  and  McKinney 
is  void:  (a)  Because  there  is  no  description  of  the  land  to  be  con- 
veyed by  Oliver  to  McKinney.  (b)  Because  said  alleged  contract 
could  not  be  the  basis  of  an  action  for  specific  performance,  (c)  Be- 
cause the  alleged  contract  is  within  the  statute  of  fraud,  and  the 
lack  of  description  therein  could  not  be  supplied  by  parol. 

2.  "I  conclude  that  on  June  6,  1907,  when  McKinney  executed 
a  deed  of  trust  to  Whittaker,  that  section  9,  block  1,  J.  Poitevant 
surveys,  Dawson  County,  Texas,  did  not  belong  to  him,  nor  did  he 
have  any  interest  in  same  whatever. 

3.  "I  conclude  that  the  recitations  in  the  deed  of  trust  as  to  the 
future  interest  of  McKinney  in  said  land  by  virtue  of  deed  from 
Oliver,  could  not  have  been  known  to  McWhorter  or  Kennedy  by 
the  use  of  diligence,  as  the  verbiage  of  said  deed  of  trust  was  only 
known  to  W.  F,  Whittaker,  who  held  said  deed  of  trust  in  his  posses- 
sion, and  did  not  file  same  for  record. 

4.  *T[  conclude  that  J.  S.  McWhorter  and  L.  F.  Kennedy  were 
innocent  purchasers  of  section  9,  block  1,  J.  Poitevant  survey,  Daw- 
son County,  Texas. 
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5.  "I  conclude  that  in  equity  there  could  be  no  relief  for  Whittaker 
under  his  deed  of  trust  as  to  a  future  interest  in  land  as  against  a 
bona  fide  purchaser  for  value  without  notice,  actual  or  constructive, 
such  as  McWhorter  and  Kennedy. 

6.'  **I  conclude  that  J.  S.  McWhorter  and  L.  P.  Kennedy  ought 
to  have  judgment  against  W.  F.  Whittaker  and  J.  S.  McKinney  and 
A.  V.  Oden,  canceling  and  setting  aside  the  deed  of  trust  from  Mc- 
Kinney  to  Whittaker  and  removing  cloud,  if  any,  by  virtue  of  such 
deed  of  trust  on  section  9,  block  1,  J.  Poitevant  survey  in  Dawson 
County,  Texas,  and  it  is  so  ordered,  adjudged  and  decreed. 

7.  "I  conclude  that  W.  F.  Whittaker  should  take  nothing  in  his 
cross  action  against  McWhorter  and  Kennedy,  Broughton  and  Patter- 
son, and  J.  S.  MtKinney  as  to  the  foreclosure  of  the  lien  alleged  in 
the  deed  of  trust  on  survey  9,  block  1,  aforesaid. 

8.  "I  conclude  that  judgment  ought  to  be  rendered  in  favor  of 
W.  F.  Whittaker  in  his  action  on  a  certain  promissory  note  in  the 
sum  of  $1500  against  J.  S.  McKinney  for  principal,  interest  and 
attorney's  fees,  and  it  is  so  ordered,  adjudged  and  decreed. 

9.  "I  conclude  that  judgment  ought  to  be  rendered  against  de- 
fendant, McKinney,  on  his  plea  of  failure  of  consideration  in  said 
note.'* 

W.  F.  Whittaker  alone  has  appealed.  Under  the  third,  fifth  and 
sixth  assignments,  appellant  insists  that  McWhorter  and  Kennedy 
were  not  innocent  purchasers  of  the  land  in  controversy,  since  they 
had  knowledge  of  facts  sufiBcient  to  put  them  upon  inquiry  that  would 
have  led  a  reasonably  prudent  person  to  knowledge  of  his  lien.  What- 
ever the  state  of  the  evidence,  the  twelfth  and  thirteenth  findings  of 
fact  above  set  out  are  clearly  to  the  effect  that  McWhorter  and  Kennedy 
had  no  notice,  either  constructive  or  actual,  nor  were  they  in  posses- 
sion of  a  knowledge  of  facts  which  should  have  placed  them  upon 
notice  of  appellant's  lien.  As  before  stated,  these  findings  are  not 
attacked  as  being  unsupported  by  the  evidence.  This  is  necessarily 
conclusive  of  the  matter  against  appellant,  since  clearly  these  findings 
support  the  conclusions  of  law  complained  of.  If  we  were  to  go  to 
the  facts,  however,  we  yet  could  not  say  the  evidence,  circumstantial 
as  it  was,  was  such  as  to  compel  a  finding  against  the  plea  of  inno- 
cent purchaser  for  value,  since  both  McWhorter  and  Kennedy  denied 
emphatically  that  they  had  any  notice  of  appellant's  lien.  The  con- 
clusion of  law  of  the  trial  court  that  judgment- should  be  rendered  in 
favor  of  McWhorter  and  Kennedy  on  their  plea  of  innocent  pur- 
chasers for  value  being  supported  by  the  facts,  it  becomes  unneces- 
sary to  consider  any  other  question  presented,  and  we,  therefore,  adopt 
that  portion  of  the  court's  conclusions  of  law,  irrespective  of  other 
conclusions. 

Some  suggestion  is  made  in  the  brief  that  appellees  could  not  be 
innocent  purchasers  for  value  as  to  two  hundred  dollars  of  the  pur- 
chase money  which  they  paid  out  on  a  note  upon  which  they  were 
already  bound  as  sureties.  If  such  was  a  fact,  it  probably  would  not 
deprive  them  of  the  benefit  of  their  plea,  (Sullivan  v.  McLane,  96 
Texas,  144) ;  but  the  4th  finding  above  shows  that  they  paid  eighteen 
hundred  dollars  in  cash  and  assumed  the  payment  of  three  promis- 
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8ory  notes  for  five  hundred  dollars  each,  and  appellant  is  bound  by 
this  finding.    No  error  is  shown  and  the  judgment  is  affirmed. 

Affirmed, 


Buffalo  Pitts  Company  v.  Stringfellow-Hume  Hardware 

Company. 

Decided  May  7,  1910. 

1. — CoBTortioii — Hortgitgtd  Chattel— Bights  of  Mortgagee. 

It  is  well  settled  in  this  State  that  a  chattel  mortgagee  although  not  in 
possession  of  the  mortgaged  property  may  maintain  an  action  against  a  wrong- 
doer for  the  conversion  of  the  same. 

8. — Pleadinga— Szceptions — Immateriality. 

When  the  court  submits  to  the  jury  only  one  of  several  issues  pleaded,  the 
rolings  of  the  court  upon  enuseptions  to  the  pleadings  on  the  other  issues,  be- 
come immaterial. 

S.— €oBTenlon— dharge* 

The  issue  being  whiether  or  not  a  defendant  participated  in  the  conversion 
of  mortgaged  property,  the  court  properly  refused  a  requested  charge  to  the 
effeet  that  the  mere  aoceptanoe  by  said  defendant  of  the  proceeds  of  the  sale 
of  said  property  would  not  amount  to  a  conversion,  because  such  charge  was 
upon  the  weight  of  the  evidence. 


— STidenee. 

Testimony  that  the  purchaser  of  mortga^ged  property  first  executed  his 
note  for  the  purchase  money  and  a  mortgage  to  secure  the  same  to  a  third 
party  instead  of  to  the  mortgagor,  was  admissible  as  tending  to  show  that 
said  third  party  participated  in  the  conversion  of  the  property. 


5. 

A  mortgagee  of  personal  property  is  not  bound  to  pursue  his  remedy  of 
foreclosure  when  the  property  has  been  sold  to  and  converted  by  a  third  per- 
son, but  he  might  sue  and  recover  against  such  person  the  value  of  the  prop- 
erty converted,  not  to  exceed,  however,  the  amount  of  the  mortgage  lien. 


— Beflnltioii. 

If  a  third  person  without  the  consent  of  the  mortgagee  appropriates  to 
his  own  use  and  destroys  the  mortgaged  property,  he  is  guilty  of  conversion; 
and  so  when  he  purchases  such  property  and  resells  the  same  to  another. 

7d — flame— Interest — ^Pleading. 

That  plaintiff  did  not  specifically  pray  for  interest  upon  the  value  of 
property  converted  by  the  defendant,  is  no  reason  why  the  jury  should  not  allow 
it  if  they  saw  proper  to  do  so,  and  the  total  recovery  did  not  exceed  the  amount 
prayed  for  in  tne  petition. 

8. — flame — Judgment — Vbredosure. 

Where  a  third  party  is  sued  with  the  mortgagor  for  the  conversion  of 
personal  property  and  such  third  party  alone  appeals  from  a  judgment  against 
them,  ha  can  not  complain  that  the  judgment  of  the  trial  court  did  not  follow 
the  verdict  and  foreclose  the  plaintiff's  mortgage  lien. 

Appeal  from  the  County  Court  of  Potter  County.     Tried  below  be- 
fore Hon.  W.  M.  Jeter. 

Vol.  LXI  avil— 4. 
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W.  E.  Oee,  for  appellant. — A  chattel  mortgagee  out  of  possession 
has  no  title  to  the  goods,  and  can  not  maintain  an  action  for  con- 
version against  a  purchaser  from  the  mortgagor.  London  v.  Miller, 
19  Texas  Civ.  App.,  446;  Niagara  Stamping  &  Tool  Co.  v.  Oliver, 
33  S.  W.,  689;  Groos  &  Co.  v.  First  Nat^  Bank  of  Iowa  Park,  72  S. 
W.,  402. 

Since  lien  on  mortgaged  properly  does  not  follow  proceeds  of  sale, 
accepting  proceeds  of  sale  can  not  constitute  conversion  of  property 
or  a  ratification  of  act  of  conversion.  Estes  v.  McKinney,  43  S.  W., 
657. 

The  court  erred  in  permitting  the  witness  W.  F.  Thurman  to  tes- 
tify, over  the  objections  of  this  defendant  (appellant),  that  he  ex- 
ecuted a  mortgage  and  notes  direct  to  this  defendant,  for  the  plows 
and  harrow  alleged  to  have  been  converted.  Guess  v.  Lubbock,  5  Tex- 
as, 638;  Jobe  v.  OUre,  80  Texas,  185;  Tinsley  v.  Penniman,  12  Texas 
Civ.  App.,  591. 

In  a  suit  for  damages  for  conversion  it  is  error  to  render  judgment 
for  interest,  unless  the  petition  contains  a  prayer  for  interest.  Sanger 
V.  Thomason,  44  S.  W.,  408;  Texarkana  Water  Co.  v.  Kizer,  63  S. 
W.,  913. 

The  court  erred  in  overruling  the  defendant's  (appellant's)  motion 
for  a  new  trial  and  refusing  to  set  Its  judgment  aside,  because  the 
judgment  is  not  in  conformity  with,  and  does  not  follow  the  verdict 
of  the  jury  in  this,  that  it  does  not  provide  for  the  foreclosure  of 
plaintiff's  mortgage,  and  does  not  find  that  any  mortgage  lien  existed 
on  the  plows  and  harrow  alleged  to  have  been  converted  at  the  time 
of  such  alleged  conversion.  Blankenship  v.  Berry,  28  Texas,  451 ; 
Stafford  v.  Kind,  30  Texas,  277;  Bledsoe  v.  Wills,  22  Texas,  651. 

Cooper  dc  Stanford,  for  appellees. 

Speeb,  Associate  Justice. — Stringfellow-Hume  Hardware  Com- 
pany recovered  a  judgment  against  Buffalo  Pitts  Company  for  the  con- 
version of  certain  farm  machinery,  from  which  the  latter  company 
has  appealed.  Briefly  stated,  the  evidence  shows  that  Oscar  W.  Nelson, 
now  deceased,  and  Naaman  Nelson  executed  their  note  in  favor  of  the 
appellee  for  the  sum  of  six  hundred  dollars,  which  note  was  secured 
by  a  chattel  mortgage  upon  the  property  involved,  consisting  of  three 
six-disc  plows,  one  five-disc  plow  and  one  drag  harrow.  The  Nelsons 
also  owned  a  certain  engine  upon  which  appellant  held  a  first  mort- 
gage lien,  and  one,  W.  T.  Thurman,  afterward  purchased  such  engine, 
plows,  etc.,  and  the  evidence  tends  to  show  that  the  sale  to  Thurman 
was  made  directly  by  appellant  though  the  transaction  in  form  was 
a  conveyance  from  Naaman  Nelson  to  Thurman,  turning  over  the 
proceeds,  cash  and  notes  to  appellant  to  satisfy  the  Nelson  indebted- 
ness. Several  issues  were  made  by  the  pleadings,  but  the  only  one 
submitted  as  against  this  appellant  was  in  the  following  paragraph 
of  the  charge: 

'If  you  find  and  believe  from  the  evidence  that  in  the  alleged  sale 
of  the  plows  and  other  machinery  to  the  defendant  Thurman,  it  was 
covered  by  the  plaintiff's  mortgage,  the  defendant,  the  Buffalo  Pitts 
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Company,  through  its  agent,  A.  T.  Eenfro,  acting  within  the  scope 
of  his  authority,  wrongfully  and  unlawfully  took  possession  of  and 
converted  the  same  to  his  own  use  without  the  consent  of  the  plain- 
tiSs,  the  Stringfellow-Hume  Company,  and  the  said  machinery  has 
heen  injured  and  worn  out  so  that  the  same  has  become  of  no  value 
to  the  plaintiffs,  and  such  machinery  has  been  since  such  conversion, 
if  any,  kept  in  such  a  state  of  control  by  the  defendants  that  plain- 
iiSs  have  been  unable  to  exercise  their  right  of  foreclosure  under  their 
mortgage,  you  will  find  for  the  plaintiffs  under  their  plea  of  wrong- 
ful conversion,  the  reasonable  value  of  said  property  covered  by  their 
mortgage  at  the  time  of  the  conversion,  if  you  find  there  was  a  con- 
version, not  to  exceed  the  sum  of  five  hundred  dollars  as  damages/' 

It  is  first  insisted  by  the  appellant  that  a  peremptory  instruction 
should  have  been  given  in  its  favor  for  the  following  reasons:  It 
had  exercised  no  acts  of  ownership  or  control  over  the  property;  the 
acts  of  its  agent,  Eenfro,  were  without  the  scope  of  his  authority;  a 
chattel  mortgagee  out  of  possession  can  not  maintain  an  action  for  con- 
version of  the  mortgaged  property;  and,  lastly,  the  mortgage  lien  does 
not  attach  to  the  proceeds  of  the  sale  of  mortgaged  property,  which 
in  this  instance  were  merely  turned  over  to  appellant.  We  can  not 
assent  to  any  of  these  propositions.  As  previously  stated,  the  evidence 
tends  to  show  that  appellant  did  take  actual  possession  of  the  plows 
and  harrow,  and  did  sell  them  to  its  co-defendant  Thurman,  though 
it  caused  the  transaction  to  assume  the' form  of  one  between  Nelson 
and  Thurman.  The  agent,  Eenfro,  who  made  this  sale,  was  undoubt- 
edly within  the  scope  of  his  authority,  for  it  is  undenied  that  he  was 
entrusted  by  appellant  with  the  specific  duty  of  closing  this  matter 
up  with  Nelson  and  Thurman,  and  appellant  has  at  no  time  repudi- 
ated any  act  of  his  in  the  premises.  That  a  chattel  mortgagee  out  of 
possession  may  maintain  an  action  against  a  wrongdoer  lor  the  con- 
version of  the  mortgaged  property  is  well  settled  in  this  State.  See 
Scaling  v.  First  National  Bank  of  Wichita  Palls,  39  Texas  Civ.  App., 
154  (87  S.  W.,  715),  and  authorities  there  cited. 

The  court's  rulings  on  exceptions  complained  of  in  the  second  and 
seventh  assignments  become  immaterial  in  view  of  the  single  issue 
submitted  in  the  charge.  The.  complaint  of  the  fourth  paragraph  of 
the  court's  charge  is  without  merit,  since  the  charge  directed  a  finding 
in  appellant's  lavor.  If  its  agent,  Eenfro,  was  actually  beyond  the 
scope  of  his  authority  in  making  the  sale  of  appellee's  property,  as 
alleged,  and  that  appellant  at  no  time  thereafter  ratified  or  acquiesced 
in  his  acts,  it  certainly  is  not  affirmative  error,  even  though  appellant 
would  have  been  entitled  to  a  more  favorable  charge  upon  request. 
The  requested  charge  to  the  effect  that  the  acceptance  of  the  proceeds 
of  the  property  in  question  by  the  appellant,  would  not  render  it 
guilty  of  conversion  of  said  property,  was  properly  refused  as  being 
on  the  weight  of  the  evidence.  So  also,  the  court's  ruling  was  right 
in  admitting  the  testimony  of  the  witness  Thurman  to  show  that  he 
first  executed  a  mortgage  and  notes  direct  to  this  appellant  for  the 
plows  and  harrow  alleged  to  have  been  converted,  since  such  testimo- 
ny tended  to  show  the  real  connection  of  appellant  with  the  trans- 
action. 
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The  most  interesting  question  presented  is  raised  by  the  sixth  as- 
signmenty  wherein  complaint  is  made  of  the  court's  refusal  to  allow 
appellant  to  prove  by  the  witness  Thurman,  that  he  never  questioned 
the  right  of  appellee  to  foreclose  its  mortgage  on  the  plows  and  har- 
row in  his  possession.  The  evidence  shows  that  the  property  had  re- 
mained in  the  possession  of  Thurman  and  was  at  the  time  of  the  trial 
within  the  jurisdiction  of  the  court,  though  it  was  perhaps  much  used 
and  badly  worn.  If  the  conduct  of  appellant  amounted  to  a  conver- 
sion, then  appellee  was  not  bound  to  pursue  its  remedy  of  foreclosure, 
but  might  recover  against  appellant  the  value  of  the  property  con- 
verted, not  to  exceed,  however,  the  amount  of  the  mor^ge  lien. 
Fonts  V.  Ay  res,  11  Texas  Civ.  App.,  338  (32  S.  W.,  435) ;  Scaling  v. 
First  National  Bank,  39  Texas  Civ.  App.,  154  (87  S.  W.,  715).  It  is 
no  answer  in  such  a  case  to  show  that  the  property  is  still  in  existence 
and  subject  to  the  mortgage  lien.  If  a  third  person  without  the  con- 
sent of  the  mortgagee,  appropriates  to  his  own  use  and  destroys  the 
mortgaged  property,  he  is  of  course  guilty  of  a  conversion.  It  seems 
also  to  be  held  that  he  is  guilty  of  a  conversion  when  he  purchases 
such  property  and  re-sells  the  same  to  another.  This  is  such  an  act 
of  ownership  in  hostility  to  the  mortgage  as  to  constitute  a  conver- 
sion. Western  Mortgage  &  Investment  Company  v.  Shelton,  8  Texas 
Civ.  App.,  550  (29  S.  W.,  494) ;  McCown  v.  Kitchen,  52  S.  W.,  801 ; 
Nichols  V,  Minnesota  Thrashing  Mfg.  Co.,  (Minn.)  73  N.  W.,  415; 
Jones  on  Chattel  Mortgages,  section  490.  Another  reason  is  given  in 
Western  Mortgage  &  Investment  Company  v.  Shelton,  supra,  why  such 
purchaser  of  mortgaged  property  is  guilty  of  a  conversion,  and  that 
is,  that  the  statute  forbids  such  sale  by  the  mortgagor.  Sayles'  Texas 
Civil  Statutes,  article  3333.  So  that,  whatever  may  be  said  of  the 
defendant  Thurman's  liability  where  he  had  not  himself  disposed  of 
the  mortgaged  property,  a  question  in  no  manner  before  us,  clearly  ap- 
pellant's liability  was  complete,  and  Thurman's  willingness  or  un- 
willingness to  a  foreclosure  could  not  affect  the  matter. 

That  appellee's  petition  did  not  specifically  pray  for  interest  is  no 
reason  why  -the  same  should  not  be  allowed  by  the  jury  if  they  saw 
proper  to  allow  it,  the  total  recovery,  however,  being  limited  by  the 
amount  prayed  for  in  the  petition.  Ft.  Worth  &  D.  C.  Ry.  Co.,  v.  Great- 
houRC,  82  Texas,  104.  Nor  can  appellant  complain  because  the  judgment 
does  not  follow  the  verdict  by  foreclosing  appellee's  mortgage  lien. 
Such  error,  if  it  is  an  error,  does  not  affect  any  issue  between  the  par- 
ties to  this  appeal.  If  it  be  conceded  to  be  fundamental  error,  it  is 
with  respect  to  a  judgment  not  before  us,  and  it  is,  therefore,  not  our 
duty  to  correct  it. 

We  think  the  judgment  finds  support  in  the  evidence  and  there  are 
no  errors  requiring  reversal.    Judgment  affirmed. 

Affirmed. 
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Pecos  ft  Northern  Texas  Bailwat  Cokpant  y.  W.  P.  Trowee 

ET    AL. 
Decided  Hay  7,  1910. 

1. — Penonal  Znjuriet— Pauengrer  oa  Kreight  Train— Cliarft. 

The  court  charged  the  jury  that  if  they  found  under  the  circumstances 
submitted  to  them  that  the  pkiintiff  was  a  passenger,  although  riding  on  a 
freight  train,  it  waa  the  duty  of  the  railroad  company  "to  have  used  the  high- 
est degree  of  care  for  his  safety;"  the  court  defined  the  "highest  degree  of 
care"  as  "such  care  as  a  very  cautious  or  prudent  person  in  a  like  business 
would  esEercise  under  the  same  or  similar  circumstances;  and  such  care  is  due 
by  the  servants  of  a  railroad  company  to  its  passengers  whether  on  a  freight 
or  a  passenger  train."  Held,  the  charge  was  not  subject  to  the  objection  that 
it  imposed  too  great  a  burden  of  care  upon  the  defendant. 


9. — Same— Trespasser — Duty  of  Carrier— Charge. 

The  court  charged  the  jury  that  in  the  event  they  found  that  the  plain- 
tiff was  a  trespasser  on  one  of  the  defendant's  freight  trains,  then  the  duty 
of  the  defendant  was  only  "to  use  ordinary  care  not  to  wilfully  or  recklessly 
injure"  him.  Held,  said  charge  imposed  no  greater  burden  on  the  defendant 
than  if  the  court  had  instructed  tne  jury  that  it  was  the  defendant's  duty 
not  to  wilfully  or  recklessly  injure  him. 

S. — Charge — ^DesignatioiL  of  Parties— Harmless  Error. 

A  reference  in  the  charge  of  the  court  to  a  minor  who  sues  by  next 
friend,  as  the  "plaintiff,"  if  error  at  all  is  harmless  error  when  the  charge 
taken  as  a  whole  makes  it  imreasonable  to  suppose  that  the  jury  were  misled 
thereby. 

Appeal  from  the  District  Court  of  Parmer  County.  Tried  below 
before  Hon.  D.  B.  Hill. 

Terry,  Cavin  &  MiUs,  Madden,  Trvlove  £  Kimhrough  and  Carl 
Oilliland,  for  appellant. 

L.  C.  Barren  and  J.  M.  Jones,  for  appellees. 

CONNER,  Chief  Justice.— Appellee  W.  P.  Trower  instituted 
two  suits  against  the  appellant,  one  to  recover  for  himself,  and  the 
other  to  recover  as  next  friend  for  his  minor  son,  Robert  Trower,  dam- 
ages sustained  as  a  result  of  personal  injuries  suffered  by  the  son 
wile  riding  on  one  of  appellant's  freight  trains.  The  two  suits  were 
consolidated  and  tried  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  in  favor  of  W.  P.  Trower,  individually,  for  the  sum  of  one 
thousand,  thirty-one  dollars  and  fifty  cents,  and  in  his  favor  as  next 
friend  as  damages  sustained  by  the  son  for  the  sum  of  six  thousand, 
two  hundred  and  fifty  dollars.  Prom  such  judgment  this  appeal  has 
been  prosecuted. 

Appellee  alleged  that  his  said  son  was  a  farmer  boy  about  nineteen 
years  of  age;  that  on  the  5th  day  of  October,  1908,  at  the  special  in- 
stance and  request  of  defendant's  servants,  who  were  operating  a 
freight  train  passing  from  Parwell  to  Amarillo,  he  took  passage  on 
such  train;  that  when  said  train  was  approaching  Canyon  Ci^,  an 
intermediate  point,  and  as  it  "slowed  down''  for  such  station,  Robert 
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Trower,  who  was  then  riding  on  the  engine,  was  directed  and  com- 
manded by  the  operatives  of  the  engine  to  go  back  to  a  car;  that  in 
obedience  to  this  command  and  while  the  train  was  moving  slowly, 
Eobert  Trower  undertook  to  go  back  over  the  tender  and  the  cars  to 
the  caboose;  that  while  so  doing,  and  acting  in  obedience  to  the  di- 
rections of  the  engineer  and  fireman,  it  was  necessary  for  him  to  climb 
down  the  side  of  one  of  the  stock  cars  in  the  train,  and  that  while  in 
the  act  of  climbing  from  the  car  to  the  ^ound  in  order  to  get  to  the 
caboose  the  train  was  suddenly  and  negligently  jerked,  throwing  him 
down  between  the  cars,  causing  the  wheels  of  the  car  to  run  over  and 
cut  ofif  one  of  his  feet  and  cripple  the  other,  thereby  permanently  in- 
juring him,  and  causing  the  father  loss  of  his  services  during  minor- 
ity, and  permanently  destroying  the  boy^s  earning  capacity  as  a  farm- 
er. 

It  was  alleged  that  Bobert  Trower  was  a  passenger  on  said  train 
and  that  he  had  paid  to  the  trainmen  railroad  fare,  and  that  defend- 
ant's servants  failed  to  use  that  high  degree  of  care  due  to  Bobert 
Trower  as  a  passenger.  It  was  also  alleged  that  if  the  plaintiff  was 
mistaken  as  to -Robert  Trower  being  a  passenger,  he  was,  when  on  the 
side  of  the  car,  in  a  perilous  position,  and  known  to  be  so  by  the  oper- 
atives of  the  engine  who  failed  to  exercise  ordinary  care  to  avoid  in- 
juring him. 

The  defendant  answered  by  general  and  special  demurrers  and  gen- 
eral denial,  and  by  special  pleas  alleging  that  Robert  Trower  was  guilty 
of  contributory  negligence  and  that  the  train  upon  which  he  was  rid- 
ing was  a  freight  train  not  provided  for  passengers,  and  that  the  em- 
ployees of  the  defendant  in  charge  of  the  train,  were  by  the  orders 
and  rules  of  the  company,  prohibited  from  receiving  and  transport- 
ing passengers  thereon,  all  of  which  was  known  to  Robert  Trower; 
that  if  he  had  any  contract  for  transportation  on  said  train,  such  con- 
tract was  not  made  with  an  authorized  agent  of  the  defendant,  but 
was  made  without  authority  and  contrary  to  the  rules,  regulations  and 
orders  of  the  defendant,  so  that  the  said  Robert  Trower  became  and 
was  a  trespasser  on  said  train.  To  this  phase  of  the  defense,  however, 
the  plaintiff  alleged  that  if  prior  to  the  time  of  the  injury  in  question, 
the  defendant  had  promulgated  a  rule  prohibiting  freight  trains  on 
its  lines  from  carrying  passengers,  that  for  a  space  of  about  three 
years  prior  to  the  accident  the  agents  and  servants  of  defendant  oper- 
ating its  freight  trains  over  defendant's  line  of  roads,  had  been  in  the 
habit  of  carrying  passengers  on  freight  trains  to  such  an  extent  that 
had  defendant  or  its  superior  officers  used  ordinary  care  they  would 
and  could  have  known  that  the  same  was  being  done,  and  would  and 
could  have  prevented  the  same  had  they  used  such  care,  and  would  and 
could  have  informed  the  public  that  it  was  against  the  rules  of  de- 
fendant to  carry  passengers  on  said  trains;  that  Robert  Trower  at  the 
time  of  his  injury  and  before  that  time,  believed  said  servants  had 
authority  to  carry  passengers  and  to  carry  him,  as  they  undertook  to 
do  and  were  doing  at  the  time  of  the  injury,  and  that  the  rule  invoked 
by  the  defendant,  if  any,  had  been  waived. 

Appellant  presents  a  brief  of  some  eighty-three  pages.,  containing 
thirty  assignments  followed  with  propositions  and  statements,  all  of 
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which  have  been  carefully  examined,  but  in  which  we  find  no  question 
of  substantial  merit.  The  evidence  sustains  the  judgment  on  both 
phases  of  appellee's  case;  that  is,  it  undoubtedly  is  sufficient  to  sup- 
port a  finding  that  Eobert  Trower  was  a  passenger  upon  the  train  by 
which  he  was  injured,  the  evidence  tending  to  show  not  only  that  the 
conductor  of  the  train  invited  him  to  enter  thereon,  and  that  he  was 
a  passenger,  but  also  that  the  engineer  saw  his  perilous  position  at 
the  time  of  the  sudden  movement  of  the  train  which  resulted  in  his 
fall  and  injury.  The  evidence  also*  supports  the  inference  that  ap- 
pellant's printed  regulations,  forbidding  passengers  upon  trains  such 
as  the  one  under  consideration,  had  been  waived  by  long  continued  vi- 
olation, and  appellant  does  not  seem  to  question  the  sufficiency  of  the 
evidence  to  sustain  the  issue  of  negligence  on  the  part  of  the  opera- 
tives in  directing  Robert  Trower  to  leave  the  engine  at  the  time,  and 
under  the  circumstances  that  they  did,  and  in  making  the  sudden 
movement  of  the  train  which  caused  the  bojr's  fall. 

By  a  general  demurrer  and  numerous  special  exceptions  which  the 
court  overruled,  and'  because  of  which  assignments  are  severally  pre- 
sented, it  is  insisted  that  appellee's  pleadings  do  not  show  that  Robert 
Trower  was  a  passenger.  All  of  these  asignments  must  be  overruled 
as  not  sustained  by  the  record.  So  must  also  the  exceptions  to  the 
court's  charge  because  unauthorized  by  the  evidence. 

Two  objections  to  the  charge  we  should  possibly  notice.  It  is  in- 
sisted that  the  court  was  in  error  in  instructing  the  jury  in  the  fifth 
paragraph,  that  if  they  found  under  the  circumstances  submitted  to 
them  that  Robert  Trower  was  a  passenger,  that  it  was  the  duty  of  the 
defendant  *'to  have  used  the  highest  degree  of  care  for  his  safety.'' 
The  contention  is  that  such  charge  imposed  too  great  a  burden  of  care 
upon  the  defendant,  but  the  objection,  if  tenable  at  all,  is  dissipated 
when  we  look  to  the  definition  given  by  the  court  of  the  term  **high- 
est  degree  of  care."  The  court  charged*:  "The  highest  degree  of  care 
is  such  care  as  a  very  cautious  or  prudent  person  in  a  like  business 
would  exercise,  under  the  same  or  similar  circumstances;  and  such 
degree  of  care  is  due  by  the  servants  of  a  railroad  company  to  its  pas- 
sengers, whether  on  a  freight  or  a  passenger  train."  The  jury,  there- 
fore, could  not  have  been  misled  to  appellant's  prejudice  by  the  use  of 
the  terms,  "the  highest  degree  of  care"  in  the  fifth  paragraph  of  the 
charge.  These  terms  are  to  be  read  in  the  light  of  the  definition  there- 
tofore given  by  the  court,  and  to  ^impute  to  the  jury  any  other  under- 
standing is  to  credit  them  with  a  want  of  intelligence  that  we  are  un- 
willing to  accede.  The  degree  of  care  imposed  in  the  event  specified 
in  the  court's  charge  was  the  proper  one.  See  Fort  Worth  &  Denver 
City  Ry.  v.  Rogers,  24  Texas  Civ.  App.,  382  (60  S.  W.,  61) ;  Dilling- 
ham V.  Wood,  8  Texas  Civ.  App.,  71  (27  S.  W.,  1075). 

Under  a  number  of  assignments  it  is  also  insisted  that  the  proper 
degree  of  care  was  not  imposed  in  the  same  section  of  the  court's  charge 
in  event  that  the  jury  should  find  that  Robert  Trower  was  not  a  pas- 
senger, but  a  trespasser.  In  this  event,  the  jury  were  instructed  that 
the  duty  of  the  company  was  only  "to  use  ordinary  care  not  to  will- 
fully or  recklessly  injure  the  said  Robert  Trower."  The  contention  is 
that  the  defendant  in  such  event  owed  Robert  Trower  no  care  whatever, 
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but  only  the  "duty  not  to  willfully  or  recklessly  injure  him/'  We  see 
no  meritorious  distinction.  The  direction  to  use  ^^ordinary  care" 
not  to  willfully  or  recklessly  injure  him,  is  of  no  greater  significance 
and  imposes  no  greater  burden  than  if  the  court  had  instructed  the 
jury  that  in  event  Bobert  Trower  was  a  trespasser,  then  it  was  the 
defendant's  "duty''  not  to  willfully  or  recklessly  injure  him.  We  think 
the  charge  in  this  respect  equally  as  favorable  to  appellant  as  it  was 
entitled  to  demand.  Claiborne  v.  Missouri,  E.  &  T.  of  Texas,  21 
Texas  Civ.  App.,  648  (57  S.  W.;  336) ;  Wilcox  v.  San  Antonio  &  A. 
P.  By.,  11  Texas  CivV.  App.,  487,  (33  S.  W.,  381). 

In  the  sixth  paragraph  of  the  court's  charge,  the  jury  were  in- 
structed to  find  for  the  plaintiff  in  event  they  found  the  facts  therein 
specified  "unless  you  find  plaintiff  guilty  of  contributory  negligence 
as  that  term  is  hereinafter  defined."  The  use  of  the  word,  plaintiff, 
instead  of  Bobert  Trower,  even  if  inaccurate,  was  evidently  a  cler- 
ical mistake,  and  it  is  unreasonable  to  suppose  that  the  jury  were  mis- 
led thereby  when  the  charge  as  a  whole  is  considered. 

Nor  is  the  sixth  paragraph  erroneous  in  that  it  assumed  the  author- 
ity of  the  operatives  of  the  engine  to  direct  Bobert  Trower  to  leave 
the  engine,  and  go  to  some  other  car.  If,  under  the  circumstances, 
Bobert  Trower  was  without  contributory  negligence  in  obeying  the 
command,  the  authority  of  the  engineer  was  entirely  immaterial,  even 
if  it  could  be  otherwise  supposed  that  the  engineer  was  without  au- 
thority to  give  the  direction  indicated. 

The  judgment  is  complained  of  as  excessive,  but  nothing  is  pointed 
out  under  the  assignment  raising  this  question,  (the  thirtieth),  which 
shows  error  in  this  respect. 

All  assignments  are  overruled,  and  the  judgment  a£5rmed. 

Affirmed. 

Writ  of  error  refused. 


Clark  &  Donaldson  v.  Harris  ft  Locke  et  al. 

Decided  May  7,  1910. 

Appeal  from  JiiEtioe  Court — Jurisdiction. 

An  appeal  from  a  Justice  Court  to  a  County  Court  is  perfected  when 
an  appeal  bond  is  filed  in  due  time  in  tine  Justice  Court,  and  the  jurisdiction 
of  the  County  Court  can  not  be  affected  by  the  fact  that  the  justice  of  the 
peace  fails  to  prepare  and  transmit  a  transcript  of  the  entries  on  his  docket 
within  the  time  and  as  required  by  the  statute.  There  is  a  difference  between 
the  negligence  of  the  appellant  in  the  prosecution  of  his  appeal  and  the  negli- 
gence of  the  justice  in  the  performance  of  his  duty. 

Appeal  from  the  County  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  W.  M.  Jeter. 

Cooper  £  Stanford,  for  appellants. 

R,  R.  Hazelwood,  for  appellees. — The  trial  Court  did  not  err  in  dis- 
missing the  appeal.  Bev.  Stats,  art.  1674;  King  v.  Lacy,  17  S.  W,, 
143 ;  Gulf,  C.  &  S.  F.  Ry.  Co.,  v.  Lynch,  17  S.  W.,  144. 
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DUNKLIN,  Associate  Justice. — Donaldson  &  Clark  appealed  to 
the  County  Court  from  a  judgment  rendered  against  them  as  garnishees 
in  the  Justice  Court  on  January  8,  1909.  Their  appeal  bond  was  ap- 
proved and  filed  on  the  same  day  the  judgment  wag  rendered.  On  Jan- 
uary 20,  1909,  all  the  original  papers  in  the  case  were  transmitted  to 
the  County  Court,  where  they  were  then  filed,  and  the  case  was  duly 
entered  upon  the  docket  of  the  County  Court.  But  the  transcript  show- 
ing copies  of  all  entries  made  in  the  cause  upon  the  docket  of  the  Jus- 
tice Court,  was  not  transmitted  to  and  filed  with  the  clerk  of  the  County 
Court  until  April  29,  1909,  during  the  session  of  the  third  term  of  the 
County  Court  held  after  the  date  of  the  judgment  in  the  Justice  Court. 
Within  the  first  two  or  three  weeks  after  the  rendition  of  judgment, 
counsel  for  the  garnishees  on  two  or  three  occasions  requested  the  jus- 
tice to  make  out  the  transcript,  and  on  each  of  said  occasions  the  jus- 
tice promised  to  comply  with  the  request.  When  the  case  was  called 
for  trial  in  the  County  Court  on  the  date  last  mentioned,  plaintiffs  in 
the  suit  moved  to  dismiss  the  appeal  because  the  transcript  from  the 
Justice  Court  had  not  been  filed  in  the  County  Court  within  the  time 
required  by  law.    That  motion  was  sustained  and  the  appeal  dismissed. 

After  finding  the  facts  above  noted,  the  trial  judge  reached  the  con- 
clusion that  the  County  Court  was  without  jurisdiction  to  try  the  case 
and  dismissed  the  appeal  for  that  reason.  In  this  ruling  we  think  there 
was  error.  Patty  v.  Miller,  5  Texas  Civ.  App.,  308  (24  S.  W.,  330) ; 
Campbell  v.  Bechsenschutz,  25  S.  W.,  971. 

The  two  articles  of  Sayles'  Texas  Civil  Statutes  controlling  in  such 
cases  are  as  follows : 

Article  1673.  ^^henever  an  appeal  has  been  granted  from  the  Jus- 
tice's Court  to  the  County  Court,  it  shall  be  the  duty  of  the  justice  who 
made  the  order  immediately  to  make  out  a  true  and  correct  copy  of 
all  entries  made  on 'his  docket  in  the  cause,  certify  thereto  officially, 
and  transmit  the  same,  together  with  a  certified  copy  of  the  bill  of 
costs  taken  from  his  fee  book,  and  the  original  papers  in  the  cause,  to 
the  clerk  of  the  County  Court  of  his  county.^' 

Article  1674.  "Such  transcript  and  papers  shall,  if  practicable,  be 
transmitted  to  the  clerk  of  the  County  Court  on  or  before  the  first  day 
of  the  next  term  of  such  court;  but  if  there  be  not  time  to  make  out 
and  transmit  the  same  to  the  first  term,  they  may  be  so  transmitted  on 
or  before  the  first  day  of  the  second  term  of  the  court." 

Appellants  perfected  their  appeal  when  they  filed  their  appeal  bond 
in  the  Justice  Court.  This  gave  the  County  Court  jurisdiction  of  the 
case,  and  it  did  not  lie  with  the  justice  to  deprive  the  County  Court 
of  its  jurisdiction  by  failing  to  prepare  and  transmit  the  transcript, 
as  he  was  required  to  do  by  the  terms  of  the  statutes  above  quoted. 

Under  some  circumstances,  the  party  appealing  might  be  adjudged 
guilty  of  negligence  in  failing  to  take  proper  steps  to  have  the  justice 
of  the  peace  perform  the  du^  imposed  upon  him  in  such  cases,  when 
the  justice  had  failed  in  that  duty,  and  this  would  furnish  a  sufficient 
reason  to  dismiss  the  appeal.  But  a  dismissal  under  those  circumstances 
would  be  for  want  of  prosecution  of  the  appeal  with  proper  diligence, 
and  could  not  be  justified  on  the  ground  that  the  County  Court  was 
without  jurisdiction  to  try  the  case.    In  this  case,  there  was  no  finding 
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that  appellants  had  been  guilty  of  negligence  in  the  prosecution  of  their 
appeal^  nor  was  it  shown  that  the  trial  of  the  case  on  its  merits  would 
have  been  materially  delayed  by  reason  of  the  failure  of  the  justice  to 
send  up  the  transcript  in  proper  time. 

For  the  error  above  indicated,  the  judgment  of  the  trial  court  dis- 
missing the  cause  is  reversed,  and  the  cause  remanded  for  trial. 

Reversed  and  remanded. 


St.  Louis,  Ibon  Mountain  &  Southern  Railway  Company  v. 

J.  S.  Franklin. 

Decided  May  7,  1910. 

1. — Carrier — Shipping  Contract — ^Lez  Lool  Contraetni — Snbmittion  of  lune — 

Practice. 

In  a  suit  against  a  railroad  company  for  damagjes  to  a  shipment  of  live 
stock,  the  defendant  plead  tliat  the  shipment  was  carried  under  and  by  virtue 
of  a  written  contract  executed  in  the  State  of  Arkansas  and  was  mainly  to 
be  performed  in  and  was  controlled  by  the  law  of  that  State;  that  said  con- 
tract of  shipment  provided  that  in  case  of  any  claim  for  injury  to  said  stock, 
the  plaintiff  should  give  notice  thereof  in  writing  to  the  defendant  within  a 
certain  time  after  arrival  of  stock  at  destination,  and  that  a  failure  to  do 
so  should  bar  a  recovery  for  damages;  that  the  contract  also  provided  that 
the  damages  should  be  estimated  according  to  the  actual  cash  value  of  the 
animals  at  the  time  and  place  of  shipment,  not  to  exceed  a  certain  amount 
per  head;  that  said  provisions  were  valid  and  binding  in  Arkansas;  and  that 
the  plaintifT  failed  to  give  the  notice  of  his  claim  for  damages  as  above  stipu- 
latea.  The  plaintiff  replied  that  there  was  no  consideration  for  said  contract; 
that  the  same  was  not  fairly  made  and  was  not  reasonable  in  its  terms.  The 
undisputed  evidence  showed  that  the  contract  was  made  in  Arkansas  and  was 
valid  and  binding  there;  that  the  plaintiff  had  an  option  of  shipping  the 
stock  under  either  of  two  contracts  in  which  the  liability  of  the  defendant 
and  the  freight  rate  varied,  and  that  he  voluntarily  chose  the  contract  con- 
taining the  above  stipulations  and  paid  about  half  the  freight  rate  that  he 
would  have  paid  under  the  other  contract,  and  that  the  plaintiff  did  not  give 
notice  of  his  claim  for  damages  as  required  in  the  contract;  there  was  no 
evidence  that  the  stipulation  concerning  the  giving  of  notice  of  claim  for 
damages  was  unfair  or  unreasonable.  The  court  by  its  charge  authorized  a 
verdict  for  the  defendant  only  in  the  event  they  found  that  thene  was  a  reduc- 
tion in  the  freight  rate  or  other  consideration  for  the  contract,  or  that  the 
plaintiff  had  an  option  of  shipping  under  a  contract  which  did  not  contain 
the  limitation  on  defendant's  liability  above  mjentioned  and  that  said  stipula- 
tions and  conditions  were  reasonable.  Held,  that  the  court  erred  in  submitting 
said  issues  to  the  jury,  there  being  no  conflict  in  the  evidence. 

S. — Same — Option  as  to  Contract — ^Evidence. 

Evidence  considered  and  held  to  show  without  conflict  that  a  shipper  had 
an  option  in  shipping  contracts,  varying  in  the  carrier's  liability  and  freight  rates. 

a.*— Same. 

When  the  shipping  contract  which  a  shipper  accepts  and  signs,  itself  re- 
cites that  the  rate  of  freight  charged  is  less  than  the  rate  charged  for  ship- 
ments at  the  carrier's  risk,  and  that  the  shipper  has  had  the  option  of  making 
the  shipment  under  the  tariff  rates  either  at  the  carrier's  risk  or  upon  a  lim- 
ited liability,  the  testimony  of  the  shipper  that  the  agent  of  the  carrier  never 
gave  him  a  choice  of  but  one  kind  of  contract  and  only  one  rate,  which  he 
supposed  was  the  regular  tariff  rate,  was  not  sufficient  to  warrant  a  finding, 
in  the  face  of  other  evidence  also  to  the  contrary,  that  no  reduction  of  rates 
was  given  or  that  the  contract  was  not  fairly  made. 
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4. — Same— Shipping  Contraot — ^Notice  of  Damages— StatnteB. 

A  statate  of  the  State  of  Arkansas  considered  and  held  not  to  inhibit  or 
invalidate  a  stipulation  in  a  shipping  contract  that  the  shipper^  in  order  to 
have  a  right  of  recovery,  should  give  the  carrier  notice  within  a  certain  time 
and  in  a  certain  manner  of  a  claim  for  damages  to  the  shipment^  but  which 
did  inhibit  and  invalidate  a  limitation  upon  the  carrier's  liability  for  the 
value  of  animals  killed  or  injured. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  R.  L.  Porter. 

Leake  dk  Henry,  Wood  &  Wood  and  T,  Z>.  McCormicJc,  for  appellant. 

H.  L.  Carpenter,  for  appellee. 

TALBOT,  Associate  Justice. — J.  S.  Franklin  sued  the  St.  Louis 
Southwestern  Railway  Company  of  Texas,  (known  as  the  Cotton  Belt), 
the  Southern  Railway  Company,  and  the  appellant,  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  to  recover  damages  for  al- 
leged injuries  to  horses  and  mules  shipped  over  the  respective  roads  of 
said  railway  companies  from  Greenville,  Texas,  to  Selma,  Alabama. 
There  were  two  carloads  of  the  stock,  consisting  of  two  horses  and  forty- 
eight  mules.  The  shipment  was  received  by  the  Cotton  Belt  at  Green- 
ville under  a  contract  to  transport  it  to  Texarkana,  where  by  contract 
entered  into  with  the  appellant,  the  transportation  was  continued  to 
point  of  destination  routed  over  the  Southern  Railway  Company.  Plain- 
tiflE  alleged  that  because  of  injuries  received  in  transit,  from  delay, 
rough  handling,  and  confinement  in  the  cars,  the  market  value  of  the 
animals  at  Selma,  Alabama,  was  greatly  decreased  and  that  he  sus- 
tained damages  thereby  in  the  total  sum  of  $4,000.  Of  this  amount,  he 
sought  to  recover  of  the  Cotton  Belt  the  sum  of  $20  and  of  each  of  the 
other  defendants,  the  sum  of  $1990. 

All  of  the  defendants  filed  answers,  but  as  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  alone  appealed  from  the  judgment 
of  the  lower  court,  it  is  unnecessary  to  set  out  the  pleadings  of  the 
other  defendants.  The  appellant  pleaded  a  general  denial  and,  spec- 
ially, that  the  shipment  was  carried  by  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company  only  from  Texarkana,  Arkansas,  to  Mem- 
phis, Tennessee,  under  and  by  virtue  of  a  written  contract  executed 
by  and  between  said  company  and  the  plaintiff,  in  which  the  under- 
taking of  said  company  and  its  liability  to  the  plaintiff  was  restricted 
and  limited  to  its  own  line  of  railway,  and  that  the  liability  of  this  de- 
fendant terminated  when,  after  having  carried  the  shipment  properly 
between  the  said  points,  it  delivered  the  same  to  its  next  connecting 
carrier,  the  Southern  Railway  Company,  at  Memphis.  That  under  the 
contract  plaintiff  assumed  the  duty  of  caring  for  the  stock  in  transit, 
and  that  if  the  same  suffered  at  all  it  was  from  a  failure  of  the  plain- 
tiff to  perform  this  obligation,  or  it  was  the  inherent  vice  of  the  an- 
imals themselves,  and  that  the  defendant  was  not  responsible.  That 
the  contract  of  shipment  between  the  plaintiff  and  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  was  executed  in  Arkansas,  and 
was  mainly  to  be  performed  in  said  State  and  was  controlled  by  the 
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law  of  Arkansas;  that  said  contract  of  shipment,  among  other  things, 
provided  that  suit  for  any  claim  of  damages  should  he  brought  within 
six  months,  and  that  in  case  of  any  claim  for  injury  or  damage  the 
plaintiff  should  give  notice  in  writing  of  the  same  at  point  of  destina- 
tion, or  at  point  of  shipment,  to  designated  agents,  within  one  day  from 
the  time  of  arrival  at  destination,  and  before  the  live  stock  was  removed 
from  the  unloading  station,  and  that  all  injury  or  damage  should  be 
estimated  according  to  the  actual  cash  value  of  the  animals,  at  the  time 
and  place  of  shipment;  that  all  of  said  provisions  were  valid  and  bind- 
ing; that  no  notice  in  writing  of  any  claim  or  injury  was  given,  as 
required  by  the  terms  of  the  contract,  though  there  was  an  agent  of 
this  defendant  at  Memphis,  the  destination  on  said  defendant's  line. 
That  the  shipment  was  carried  over  the  line  of  said  railway  without 
any  unreasonable  or  unnecessary  delay,  or  rough,  or  improper  handling. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  against  the  St.  Louis  Southwestern  Bail- 
way  Company  for  $20,  against  the  Southern  Railway  Company  for 
$446,  and  against  the  appellant,  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  for  $1220.  Appellant's  motion  for  a  new  trial  be- 
ing overruled,  it  perfected  an  appeal  to  this  Court. 

The  court  charged  the  jury  as  follows:  "The  defendant,  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  pleads  that  the  said  an- 
imals were  shipped  over  its  line  under  a  written  contract  between  it 
and  the  plaintiff,  by  the  terms  of  which  the  plaintiff  assumed  the  duty 
of  caring  for  said  animals  in  transit,  and  accompanied  them  for  that 
purpose;  that  plaintiff  also  agreed  by  the  said  contract  that  in  case  of 
injury  to  said  animals,  he  would  give  notice  in  writing  of  such  injury 
or  damage  within  one  day  after  their  arrival  at  their  destination,  and 
before  the  animals  were  removed  from  the  unloading  station,  to  the 
agent  at  the  point  of  destination,  and  would  bring  suit  for  such  dam* 
ages  within  six  months  after  the  accrual  of  the  cause  of  action  therefor; 
and  that  all  injuries  and  damages  should  be  estimated  according  to 
the  actual  cash  value  of  said  animals  at  the  time  and  place  of  shipment ; 
it  is  in  evidence  that  the  plaintiff  signed  the  said  contract.  Plain- 
tiff pleads  no  consideration  for  said  contract,  that  said  contract  was  not 
fairly  made,  and  is  not  reasonable  in  its  terms.  You  will  find,  there- 
fore, for  the  defendant,  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  unless  you  believe  from  the  evidence  that  there  was  no  re- 
duction in  the  freight  rate  or  other  consideration  for  the  execution  of 
said  contract ;  or  that  no  choice  was  given  the  plaintiff  by  the  said  de- 
fendant of  shipping  under  a  different  contract,  not  containing  said 
stipulations  and  limitations  of  the  defendant's  liability;  or  that  the 
said  stipulations  and  conditions  were  not  fair  and  reasonable  in  their 
terms/' 

In  this  connection  the  appellant  requested  the  court  to  charge  the 
jury  as  follows :  "The  shipping  contract  entered  into  between  the  plain- 
tiff and  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company, 
contains  the  following  provision,  to  wit:  That  as  a  condition  prece-  ^ 
dent  to  any  damages  or  any  loss  or  injury  to  live  stock  covered  by  this 
contract,  the  second  party,  the  shipper,  will  give  notice  in  writing  of 
the  claim  therefor  to  some  general  officer,  or  to  the  nearest  station 
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agent  of  the  first  party,  the  railroad  company,  or  to  the  agent  at  des- 
tination or  some  o£Scer  of  the  delivering  line,  before  such  stock  is  re- 
moved from  the  point  of  destination  or  the  place  of  shipment,  and 
before  snch  stock  is  mingled  with  other  stock,  such  written  notifica- 
tion to  be  served  within  one  day  after  the  delivery  of  the  stock  at  des- 
tination, to  the  end  that  such  claim  may  be  fully  and  fairly  investi- 
gated; and,  that  a  failure  to  comply  with  the  provisions  of  this  clause 
shall  be  a  bar  to  the  recovery  of  any  and  all  claims.'  You  are  in- 
structed that  if  you  believe  from  the  evidence,  said  shipping  contract 
was  executed  in  the  State  of  Arkansas,  then  it  would  be  governed  and 
construed  by  the  laws  of  Arkansas.  And  if  you  further  believe  from 
the  evidence  that  said  provision  was  valid  and  binding  at  the  time  it 
was  made  under  the  laws  of  Arkansas,  and,  further,  tliat  plaintiff  on 
the  arrival  of  his  stock  at  their  destination,  to  wit:  Memphis,  failed 
to  give  the  defendant  notice  of  plaintiff's  damages  as  provided  in 
said  provision,  then  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  would  not  be  liable  to  plaintiff  for  any  damages  caused 
to  his  stock  after  the  execution  of  said  contract.'^  This  special  charge 
with  the  following  qualification  was  given:  *ln  order  for  said  con- 
tract to  be  valid  and  binding,  plaintiff  must  have  had  an  opportunity 
to  make  a  contract  to  ship  his  stock  without  such  provisions  in  the 
contract;  that  there  must  have  been  given  him  a  reduction  in  freight 
rate  or  some  other  consideration  for  the  contract,  and  that  under  all 
the  circumstances,  the  provisions  relied  on  were  reasonable  and  fair." 

That  portion  of  the  general  charge  quoted,  authorizing  a  verdict 
in  favor  of  appellant  only  in  the  event  the  jury  should  believe  from 
the  evidence,  that  there  was  no  reduction  in  the  freight  rate  or  other 
consideration  for  the  execution  of  the  shipping  contract,  or  that  no 
choice  was  given  the  plaintiff  by  the  defendant  of  shipping  his  stock 
under  a  contract  not  containing  the  stipulations  and  limitations  of 
the  appellant's  liability  as  set  forth  in  said  contract,  or  tliat  said  stip- 
ulations and  conditions  were  not  fair  and  reasonable  in  their  terms, 
and  the  qualification  of  the  special  charge  as  shown  by  the  court's 
endorsement  thereon,  is  assigned  as  error.  The  contention  is,  in  effect, 
that  the  evidence  conclusively  showed  the  following  facts:  that  the 
plaintiff  did  not  sign  the  shipping  contract  made  with  appellant  under 
any  species  of  duress;  that  the  plaintiff  had  the  option  of  making  the 
shipment  under  the  tariff  rates  either  at  carrier's  risk  or  upon  a  lim- 
ited liability,  and  that  plaintiff  voluntarily  signed  the  limited  liabil- 
ity contract;  that  by  the  terms  of  the  contract  entered  into  between 
the  appellee  and  appellant,  appellee's  animals  were  tranported  at  a 
rate  of  freight  fifty  percent  less  than  they  would  have  been,  had  not 
such  contract  been  made;  that  there  is  no  evidence  that  the  contract 
made  was  not  fair  and  reasonable  in  its  terms;  that  said  contract  was 
executed  in  the  State  of  Arkansas  and  was  valid  in  said  State,  and 
binding  on  the  plaintiff  if  he  did  not  give  notice  of  his  claim  for  dam- 
ages as  provided  in  said  contract. 

We  think  the  contention  of  appellant  is  sustained  by  the  record. 
The  evidence  is  undisputed  that  the  contract  of  shipment  in  question 
was  entered  into  at  Texarkana,  Arkansas,  and  that  the  appellant  had 
for  the  shipment  of  live  stock  over  its  line  of  railway  two  kinds  of  con- 
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tract,  one  known  as  the  ^Ximiting  Liability  Contract/'  and  the  other, 
''The  Carrier's  Risk  Contract;"  that  the  contract  signed  by  appellee  for 
the  shipment  of  his  horses  and  mules  over  appellant's  road  provides  that 
as  a  condition  precedent  to  liability  for  any  damages,  loss  or  injury 
to  live  stock  covered  by  said  contract,  the  appellee  shall  give  notice  in 
writing  of  his  claim  therefor  to  some  general  officer,  or  to  the  nearest 
station  agent  of  the  appellant,  or  to  the  agent  at  destination  one  day 
before  the  animals  are  removed  therefrom  or  mingled  with  other 
stock,  and  that  a  failure  to  comply  with  such  provisions  shall  be  a 
bar  to  the  recovery  of  any  and  all  claims;  that  this  provision  of  the 
contract  in  regard  to  giving  notice  of  appellee's  claim  for  damages, 
was  not  complied  with;  that  the  rate  of  freight  for  transporting  live 
stock  under  the  terms  of  this  contract  is  fifty  percent  less  than  the 
rate  charged  fojr  carrying  them  under  the  terms  of  the  carrier's  risk 
contract. 

S.  B.  Hodgen,  agent  representing  the  appellant  in  the  execution  of 
the  contracts  of  shipment  at  Texarkana,  testified:  "On  October  13, 
1907,  there  was  a  contract  of  shipment  made  and  signed  up  between 
the  St.  Louis,  Iron  Mountain  Railway  Company,  and  J.  S.  Franklin 
for  the  transportation  of  a  shipment  of  a  car  of  horses  and  mules, 
which  horses  and  mules  were  delivered  by  J.  S.  Franklin  to  the  Iron 
Mountain  Railway  at  Texarkana,  for  shipment  to  Selma,  Ala.,  on  or 
about  that  date.  On  same  date  a  contract  of  shipment  containing 
twenty-three  head  of  mules  was  made,  and  signed  up  between  the 
Iron  Mountain  Railway  Company  and  W.  R.  Caldwell,  said  shipment 
being  consigned  to  W.  R.  Caldwell  for  shipment  to  Selma.  Ala.  I 
signed  said  contracts  for  W.  E.  Feaster  as  agent  for  the  said  railway 
company,  also  signed  my  name  as  a  witness.  J.  S.  Franklin  and  W. 
R.  Caldwell  came  to  the  office  and  called  for  the  contracts.  Both  par- 
ties signed  these  contracts  willingly.  They  made  no  objection  what- 
ever to  signing  these  contracts,  both  being  present  when  said  con- 
tracts were  made."  The  shipping  contract  recites  that  the  rate  of 
freight  charged  is  less  than  the  rate  charged  for  shipments  transported 
at  carrier's  risk,  and,  "that  in  making  this  contract  the  undersigned 
owner,  or  other  agent  of  the  owner  of  the  stock  named  herein,  ex- 
pressly acknowledges  that  he  has  had  the  option  of  making  this  ship- 
ment under  the  tariff  rates,  either  at  carrier's  risk  or  upon  a  limited 
liability,  and  that  he  has  selected  the  rate  and  the  liability  named 
herein,  and  expressly  accepts  and  agrees  to  all  the  stipulations  and 
conditions  herein  named." 

On  the  other  hand,  the  appellee,  J.  S.  Franklin,  testified:  'TVTien 
I  signed  contracts  with  the  Iron  Mountain  at  Texarkana  for  the  ship- 
ment of  these  horses  and  mules,  the  agent  never  gave  me  a  choice  of 
but  one  kind  of  contract  to  sign  and  only  one  rate,  which  was  the  reg- 
ular tariff  rate,  I  suppose."  W.  R.  Caldwell,  the  party  referred  to 
in  the  testimony  of  the  witness  Hodgen,  testified:  'T  signed  these 
contracts  in  Memphis.  I  should  have  said  at  Texarkana.  I  signed 
one  contract  there.  They  only  offered  me  the  one  kind  of  contract 
for  signing.  They  gave  me  no  choice  of  contracts  in  signing.  I  had 
nothing  to  do  with  making  the  contract  and  the  rate  between  Mr. 
Franklin  and  the  railway  company;  Mr.  Franklin  did  that  himself." 
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This  constitutes  all  the  testimooy  showing  the  circumstances  under 
which  the  contracts  of  shipment  were  executed,  and  bearing  upon  the 
question  of  whether  or  not  said  contracts  were  entered  into  in  considera- 
tion of  a  reduction  of  the  freight  rate  or  other  consideration,  and, 
together  with  the  terms  of  the  contracts  themselves,  present  all  the  evi- 
dence touching  the  fairness  and  reasonableness  of  the  contract.  It 
was  shown  that,  under  the  law  of  the  State  of  Arkansas,  the  provision 
in  a  contract  for  the  shipment  of  live  stock  requiring  notice  to  be 
given  of  the  shipper's  claim  for  damages,  as  is  prescribed  in  the  con- 
tract under  consideration,  when  based  upon  a  reduced  freight  rate  or 
other  valuable  consideration  and  fairly  entered  into,  is  reasonable  and 
binding;  that  it  was  so  held  by  the  Supreme  Court  of  said  State  in 
the  foUowing  cases:  Kansas  &  A.  Y.  Co.,  y.  Ayers,  63  Ark.  331; 
St.  Louis  &  S.  P.  Co.,  V.  Hurst,  67  Ark.  407;  Bailwav  Co.,  v.  Pearce, 
82  Ark.  353.  .It  further  appears  that  this  was  the  law  of  Arkansas 
up  to  the  passage  of  an  Act  by  the  Legislature  of  that  State  upon 
the  subject,  April  30,  1907. 

In  this  state  of  the  record,  though  it  would  have  been  more  satis- 
factory had  it  been  shown  by  direct  testimony  that  there  was  no  stat- 
ute in  the  State  of  Arkansas  similar  to  our  statute,  relating  to  con- 
tracts requiring  the  shipper  of  live  stock  to  give  notice  of  his  claim 
for  damages,  we  think  the  court's  general  charge  in  the  particulars 
complained  of  was  error,  and  that  the  special  charge  requested  by  ap- 
pellant, without  the  qualification  complained  of,  should  have  been 
given.  That  the  charges  attacked  would  have  correctly  stated  the  law, 
bad  the  evidence  raised  an  issue  as  to  whether  or  not  the  contract  of 
shipment  was  fairly  entered  into  in  consideration  of  a  reduced  freight 
rate,  is  not  only  affirmed  by  the  decisions  of  Arkansas,  but  by  a  de- 
cision of  this  court  in  the  case  of  St.  L.  I.  M.  &  S.  Co.,  v.  Boshear,  103 
S.  W.;  1032.  But  we  do  not  think  such  issue  was  raised.  As  has  been 
seen,  the  contract  recites  that  the  rate  of  freight  charged  is  less  than 
the  rate  charged  for  shipments  transported  at  carrier's  risk,  and  that 
the  owner  of  the  stock  named  therein  (appellee)  expressly  acknow- 
Icdms  that  he  has  had  the  option  of  making  the  shipment  imder  the 
tariff  rates,  either  at  carrier's  risk  or  upon  a  limited  liability.  Neither 
the  appellee  nor  Caldwell  says  that  he  was  denied  an  opportunity  to 
read  or  acquaint  himself  with  the  terms  of  the  contract,  or  that  he 
was  not  aware  of  its  terms.  Nor  do  either  of  them  testify  that,  as  a 
matter  of  fact,  there  was  no  reduction  of  the  freight  rate  in  considera- 
tion of  the  execution  of  '^Limited  Liability  Contract,*'  or  to  any  fact 
or  circumstance  tending  to  show  that  said  contract  was  not  fairly 
entered  into.  The  bare  statement  that  the  agent  of  appellant  never 
gave  them  a  choice  of  but  one  kind  of  contract  to  sign,  and  only  one 
rate,  which  they  supposed  was  the  regular  tariff  rate,  was  insufficient 
to  warrant  a  finding,  in  the  face  of  the  other  testimony,  that  in  fact 
no  reduction  of  freight  rate  was  given  or  that  the  contract  was  not 
fairly  made.  In  the  case  of  Bailway  Company  v.  Pearce,  supra,  the 
Supreme  Court  of  Arkansas  said:  "It  was  improper  to  permit  the 
plaintiffs  to  testify  that  they  signed  the  contract  without  reading  it, 
and  that  the  agent  did  not  inform  them  there  was  another  rate  under 
a  contract  of  unrestricted  liability.     The  agent  was  not  bound  to  in- 
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form  them  unless  requested  to  do  so^  as  information  was  obtainable 
from  other  sources  provided  by  law;  and  unless  the  agent  refused,  up- 
on demand,  to  accept  the  shipment  at  another  rate  under  a  contract 
for  unrestricted  liability,  there  is  no  reason  for  holding  the  contract 
to  be  void,  as  this  court  has  held  that  the  contract  is  valid  and  bind- 
ing when  it  is  not  forced  upon  the  shipper."  These  remarks  are  ap- 
plicable in  this  case.  There  is  absolutely  no  testimony  that  appellee 
made  any  demand  upon  appellant's  agent  to  accept  his  stock  for  ship- 
ment at  the  rate  of  freight  charged  for  transportation  under  a  con- 
tract of  unrestricted  liability,  and  that  the  shipment  was  refused  upon 
such  terms. 

But  the  question  arises,  has  this  rule  been  changed  in  the  State  of 
Arkansas  by  the  Act  of  1907,  above  mentioned?  That  Act  is  as  fol- 
lows: 

"Section  1.  Hereafter,  it  shall  be  unlawful  for  any  railroad  or 
any  of  its  agents  or  employees,  to  enter  into  an  agreement  or  con- 
tract with  any  shipper  of  any  live  stock,  merchandise  or  other  freight 
for  the  purpose  of  abridging,  modifying,  limiting  or  abrogating  the 
statutory  and  common  law  duties  and  liabilities  of  such  railroad  as 
a  common  carrier,  and  all  agreements  and  contracts  made  for  that 
purpose  are  hereby  declared  to  be  void,  and  the  same  shall  not  be  en- 
forced by  any  of  the  courts  of  this  State. 

"Section  2.  All  rules  and  regulations  prescribed  by  any  railroad 
for  the  transportation  of  any  merchandise,  live  stock  or  other  freight, 
inconsistent  with  the  common  law  and  statutory  duties  and  liabil- 
ities of  railroads  as  common  carriers,  or  that  in  any  wise  limits  or 
abridges  the  statutory  and  common  law  rights  of  any  such  shipper, 
are  hereby  declared  to  be  void,  and  the  same  shall  not  be  enforced  by 
any  of  the  courts  of  this  State. 

"Section  3.  It  shall  be  lawful  for  railroads  to  prescribe  rules  and 
regulations  for  the  transportation  of  merchandise,  live  stock  and  other 
freight,  that  are  reasonable  and  not  inconsistent  with  the  common 
law  or  statutory  duties  and  liabilities  of  railroads  as  common  carriers. 
And  the  reasonableness  of  such  rules  and  regulations  mentioned  in 
this  section,  shall  be  determined  by  a  jury  in  all  cases  where  the  same 
becomes  an  issue  before  any  court. 

"Section  4.  That  all  laws  and  parts  of  laws  in  conflict  with  this 
Act  are  hereby  repealed,  and  that  this  Act  take  effect  and  be  in  force 
from  and  after  its  passage.'* 

It  is  very  clear  that  under  this  statute,  any  contract  or  agreement 
made  by  a  railway  company  with  a  shipper  of  live  stock  whereby,  in 
the  transportation  of  such  stock  its  st&tutory  or  common  law  duty  or 
liability  is  abridged,  modified,  limited  or  abrogated,  is  unlawful  and 
void;  but  it  is  equally  clear  that  such  companies  may  lawfully  pre- 
scribe such  rules  and  regulations,  for  the  transportation  of  such  freight, 
as  are  reasonable  and  not  inconsistent  with  their  common  law,  or 
statutory  duties  and  liabilities. 

The  rule  or  regulation  of  the  appellant  carried  into  and  made  a 
part  of  the  contract  entered  into  with  the  appellee  in  regard  to  the 
shipment  of  his  stock,  is  as  follows:  "That  in  case  of  total  loss  of 
any  of  the  live  stock  covered  by  this  contract,  from  any  cause  for 
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which  the  first  party  will  be  liable^  payment  will  be  made  therefor  on 
the  basis  of  the  actual  cash  value  at  the  time  and  place  of  shipment, 
but  in  no  case  to  exceed  $100  for  each  horse,  gelding,  mare,  mule  or 
jack;  $50  for  each  ox  or  steer;  $30  for  each  cow;  $10  for  each  calf 
or  hog;  $3  for  each  sheep  or  goat.  In  case  of  injury  or  partial  loss 
the  amount  of  damages  claim^  shall  not  exceed  the-  same  propor- 
tion/'* As  has  been  seen,  this  provision,  up  to  the  passage  of  the  Act 
of  1907,  was  valid  and  enforceble.  Does  it  violate  or  contraveiie 
that  Act?  We  think  not.  The  Act  imposes  no  duty  or  lia- 
bility which  the  provision  in  question  abridges,  modifies,  limits  or 
abrogates,  nor  do  we  know  of  any  common  law  duty  or  liability  that 
it  is  inconsistent  with.  It  simply  creates  an  obligation  on  the  part  of 
the  appellee,  in  the  event  of  a  claim  by  him  of  loss  or  injury  to  his 
stock  while  in  transit,  to  give  notice  of  such  claim,  one  day  before 
such  stock  is  removed  from  the  point  of  destination,  and  before  min- 
gled with  other  stock,  to  the  end  that  appellee's  claim  may  be  fully 
and  fairly  investigated,  and  declares  the  failure  to  give  such  notice 
shall  bar  a  recovery  of  the  claim.  It  seeks  to  impose  a  duty  on  the  ap- 
pellee which  the  court  of  last  resort  in  the  State  of  Arkansas  prior 
to  the  Act  of  1907,  has  uniformly  held  valid  and  reasonable,  rather 
than  to  abrogate,  limit  or  restrict  any  duty  or  liability  resting  upon 
it  as  a  common  carrier.  We,  therefore,  hold  that  the  right  of  appel- 
lant to  make  and  enforce  said  provision  of  the  contract  is  not  inhib- 
ited by  the  said  Act  of  the  Legislature  of  1907. 

We  have  carefully  examined  the  other  assignments  of  error,  and 
are  of  the  opinion  that  none  of  them  disclose  any  error  of  which  the 
appellant  can  complain.  That  provision  of  the  shipping  contract 
seeking  to  limit  appellant's  liability,  in  case  of  total  loss  of  his  stock, 
to  the  actual  cash  value  thereof  at  the  time  and  place  of  shipment, 
not  to  exceed  $100  for  each  horse  or  mule,  and,  in  case  of  injury  or 
partial  loss,  tb  an  amount  not  to  exceed  the  same  proportion,  was  in- 
hibited, we  think,  by  the  Act  of  the  Legislature  of  the  State  of  Ar- 
kansas, passed  in  1907,  and  hence  void.  Therefore,  appellant's  special 
charge  relating  thereto,  and  made  the  basis  of  appellant's  thirteenth 
assignment  of  error,  should  not  have  been  given,  with  or  without  the 
court's  qualification  to  the  effect  that  said  provision  in  order  to  be 
binding  must  be  reasonable  and  fair,  and  must  have  been  supported 
by  a  reduced  freight  rate  or  some  other,  consideration.  Unlike  the 
provision  of  the  contract  requiring  notice  to  be  given  of  appellee's 
claim  for  damages,  this  clause  of  the  contract  sought  to  change  ap- 
pellant's common  law  liability  for  the  full  amount  of  damages  ap- 
pellee might  sustain  on  account  of  injuries  to  his  stock  by  reason  of 
its  negligence  based  on  the  market  value  of  the  said  stock  at  dcstina- 


*  This  quotation  Is  an  error.  It  should  have  been  that  provision  of  the  con- 
tract to  the  effect  that  as  a  condition  precedent  to  the  recovery  of  any  damages 
for  loss  or  injury  to  the  live  stock  covered  by  the  contract  of  shipment,  notice  in 
writing  of  the  claim  therefor  should  be  given  at  destination,  to  a  designated 
agent  of  the  railway  company  within  one  day  from  time  of  the  arrival  of  the 
stock,  to  the  end  that  such  claim  might  be  investigated,  and  that  a  failure  to 
give  such  notice  should  bar  an  action  and  recovery  thereon. — Talbot,  Justice. 
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tioiiy  to  a  less  amount  based  on  the  actual  cash  value  at  the  time  and 
place  of  shipment.  Prior  to  the  passage  of  the  statute  of  1907,  re- 
ferred to,  in  the  condition  of  the  evidence  in  this  case,  the  qualifica- 
tion of  the  charge  in  the  manner  shown,  would  have  been,  under  the 
decisions  of  Arkansas,  error,  but  as  the  giving  of  the  charge  with 
the  qualification  was  favorable  to  appellant,  it  has  no  ground  of  com- 
plaint on  that  score. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


E.  T.  Broun  et  al.  v.  Fbank  Busch  et  al. 

Decided  May  10,  1910. 

1.— Yendor*!  Lien — ^Attiflrnment  of  Hotet— Release  of  lien. 

A  vendor  who  has  assigned  without  recourse  the  purchase  money  notes 
secured  hy  vendor's  lien,  has  no  interest  in  the  notes  or  lien,  nor  right  to 
release  same  except  hy  authority  of  their  holder.  His  act  in  releasing  the 
lien,  though  done  in  good  faith  on  information  that  the  notes  had  been  paid, 
was  an  unwarranted  intermeddling  with  the  title,  rendering  him  liable  in 
damages  to  the  holder  of  the  notes,  who  had  failed  to  protect  himself  by 
taking  and  recording  a  transfer  of  the  lien,  and  whose  security  was  impaired 
by  suDsequent  sales  by  the  vendee  to  purchasers  ignorant  of  the  fact  that  the 
lien,  released  of  record,  was  in  fact  unpaid. 


^Anthority  to  Release. 

The  vendor  would  be  justified  in  executing  the  release  of  lien  for  purchase 
money  if  directed  to  do  so  by  the  authorized  agent  of  the  holder  of  the  notes 
therefor,  though  the  notes  were  then  placed  for  collection  in  a*  banl^of  which 
such  agent  was  vice-president. 

S. — Same— Subsequent  Mortgagee — ^Notice. 

One  taking  a  mortgage  on  land  after  the  unauthorized  release  of  a  prior 
lien  for  purchase  money  by  the  vendor  would  not  be  protected  as  an  innocent 
incumbrancer  for  value  or  entitled  to  recover  damages  against  the  vendor 
who  so  released  the  lien,  if  he  had  notice  that  such  vendor  had,  previously 
to  releasing,  parted  with  his  title  to  the  purchase  money  notes  and  was  no 
longer  owner  of  the  lien. 

Appeal  from  the  District  Court  of  Denton  County.  Tried  below 
before  Hon.  Clement  B.  Potter. 

Davis  &  Thomason,  for  appellants. 

The  appellee  Busch  being  negligent  in  not  procuring  an  assign- 
ment of  the  vendor's  lien  and  in  not  notifying  the  appellants  Jagoe 
and  Paschall  of  his  purchase  of  the  notes,  and  the  evidence  showing 
conclusively  that  in  executing  the  release  the  appellants  Jagoe  and  Pas- 
chall acted  in  good  faith,  believing  the  notes  to  have  been  paid,  no 
cause  of  action  against  them  was  shown,  and  they  were  entitled  to  s^ 
verdict  in  their  favor.    Englebac  v.  Simpson,  33  S.  W.,  596;  Moran  v. 
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Wheeler,  87  Texas,  179;  Lewis  v.  Ross,  65  S.  W.,  504;  Eoger  v. 
Houston,  94  Texas,  404;  Loan  &  Trust  Co.  v.  Beckley,  93  Texas,  272. 
The  court  erred  in  instructing  a  verdict  in  behalf  of  the  Union 
Central  Life  Ins.  Co.,  for  uncontradicted  evidence  showed  that  de- 
fendant Jagoe  had  a  pen  drawn  through  the  words  "owners  and  hold- 
ers of  said  notes''  before  signing  the  release,  and  the  uncontradicted 
evidence  showed  that  defendant  Jagoe  stated  to  the  agent  of  said  In- 
surance Co.,  before  signing  said  release,  that  he  and  defendant  Pas- 
chall  were  not  the  owners  of  said  notes. 

A.  M.  Oreen,  for  appellee  Busch,  and  Joe  S.  OanibiH  and  J.  T. 
BoUorff,  for  appellee  Union  Central  Life  Ins.  Co.,  cited  Moran  v. 
Wheeler,  87  Texas,  179. 

LEVY,  Associate  Justice. — Appellants  Jagoe  and  Paschall  owned 
a  tract  of  320  acres  of  land  in  Denton  County,  and  conveyed  the 
same  by  deed  to  E.  T.  Broun  for  the  consideration  of  $2,200,  evi- 
denced by  two  notes  for  $1,000  each.  The  deed  and  notes  expressly 
retained  the  vendor's  lien,  and  the  deed  was  placed  of  record  by 
Broun.  W.  A.  Ponder  purchased  the  notes,  and  Jagoe  and  Paschall 
endorsed  the  notes  in  blank  "without  recourse"  and  delivered  them  to 
Ponder.  W.  A.  Ponder  sold  the  notes  afterwards  to  appellee,  Busch, 
and  endorsed  and  delivered  them  to  him.  The  assignment  of  the 
lien  in  writing  was  taken  by  Ponder,  or  appellee  Busch.  Broun 
platted  the  tract  into  smaller  subdivisions,  and  from  time  to  time 
sold  them  out  to  purchasers  and  executed  deeds  therefor.  Soon  after 
buying  the  notes  the  appellee,  Busch,  took  them  to  Cooke  County,  but 
upon  approach  of  the  time  for  the  payment  of  the  annual  interest 
would  carry  or  send  the  notes  to  W.  A.  Ponder,  who  would  collect  the 
interest.  All  the  credits  for  interest  on  the  notes  were  in  the  hand- 
writing of  Ponder.  It  appears  that  neither  Broun,  nor  Jagoe,  nor 
Paschall  ever  knew  or  heard  of  appellee  Busch's  ownership  of  the 
notes.  Appellee  never  notified  them  of  his  ownership.  Some  time 
prior  to  April  17,  1905,  some  of  the  purchasers  of  the  subdivisions  of 
the  tract  desired  to  obtain  a  loan  from  the  Union  Central  Life  In- 
surance Company.  This  company  demanded  a  release  from  Jagoe 
and  Paschall  before  making  a  loan.  The  agent  of  this  company  pre- 
pared a  release  and  requested  Jagoe  and  Paschall  to  execute  it.  Jagoe 
saw  Broun,  the  maker  of  the  notes,  and  he  represented  that  Ponder 
was  the  holder  and  had  been  fully  paid  by  him,  and  Ponder  repre- 
sented to  Jagoe  that  the  notes  had  been  paid.  Jagoe  then  reading 
the  release  offered  by  "the  agent  of  the  insurance  company,  refused 
to  sign  it  because  the  same  recited  that  Jagoe  and  Paschall  were  "the 
owners  and  holders"  of  the  notes.  Jagoe  informed  the  agent  that 
he  and  Paschall  were  not  the  owners  and  holders  of  the  notes,  and 
would  not  sign  any  release  so  stating.  The  words  "owners  and  holders 
of  said  notes"  were  then  erased  and  the  instrument  signed  by  him. 
Paschall  was  informed  by  Broun  that  he  had  paid  oflf  the  notes  to 
Ponder,  and,  upon  seeing  Jagoe's  name  to  the  release,  signed  it.  The 
agent  of.  the  insurance  company  then  had  the  instrument  recorded, 
and  the  loan  was  afterwards  made  to  the  parties  applying  therefor. 
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The  instrument  signed  and  recorded  recited  ''the  payment  in  full  of 
two  promissory  notes  described  in  a  certain  warranty  deed  executed 
by  B.  F.  Paschall  and  J.  W.  Jagoe  to  E.  T.  Broun,  dated  March  4:, 
1901,  and  recorded  in  Vol.  73,  p.  556,  of  the  record  of  deeds  of  Den- 
ton Co.,  Texas/'  and  purported  to  release  the  lien  retained  to  secure 
their  payment  on  the  320  acres  conveyed.  No  fraud  or  fraudulent 
connivance  is  shown  or  indicated  between  Jagoe  and  Paschall,  and 
Broun.  Broun  contends  that  Ponder  was  the  owner  of  the  notes  to 
his  understanding,  and  that  he  paid  off  the  notes  to  him.  Ponder 
contends  in  the  evidence  that  he  was  the  agent  of  appellee  and  au- 
thorized to  direct  the  release.  Appellee  contends  in  the  evidence  that 
Ponder  was  not  his  agent,  and  had  no  authority  to  direct  the  release. 
The  evidence  in  this  respect  is  in  conflict.  Appellee  Busch,  claiming 
the  notes  were  due  and  unpaid,  brought  suit  to  recover  the  amount  of 
the  notes  against  Broun  as  maker,  and  Ponder  as  endorser,  and  to 
foreclose  the  vendor's  lien  on  the  320  acres  against  Broun,  and  all 
parties  who  had  acquired  any  interest  by  purchase,  mortgage  or  other- 
wise; and  also  made  appellants  Jagoe  and  Paschall  parties,  alleging 
that  they  executed  a  release  without  authority,  and  sought  to  re- 
cover of  them  for  all  injury  resulting  from  the  release  of  the  lien. 
The  Exchange  National  Bank  was  also  made  a  party  defendant,  and 
a  recovery  sought  by  appellee  of  it  on  account  of  alleged  acts  con- 
cerning the  notes  while  acting  as  agent.  As  only  Jagoe  and  Paschall 
appeal  and  assign  errors,  no  further  statement  is  set  out. 

The  trial  was  to  a  jury,  and  in  accordance  with  their  verdict,  judg- 
ment was  entered  in  favor  of  appellee  against  Broun  and  Ponder  for 
the  full  amount  of  the  notes,  and  against  appellants  Jagoe  and  Pas- 
chall, for  $800,  but  in  favor  of  the  Union  Central  Life  Insurance  Com- 
pany, the  Exchange  National  Bank,  Henry,  Taliafero  and  Cresswell, 
but  against  Campbell,  Baggett,  Tucker  and  Garwood  for  foreclosure 
of  the  lien. 

*After  stating  the  case. — A  peremptory  instruction  to  the  jury  to  re- 
turn a  verdict  for  appellants  Jagoe  and  Paschall  was  refused  by  the 
court,  and  the  first  assignment  urges  this  as  error.  The  contention  is, 
that  as  appellee  was  negligent  in  not  procuring  an  assignment  of  the 
lien,  and  did  not  notify  the  appellants  of  his  purchase  of  the  notes, 
and  the  evidence  conclusively  showing  that  in  executing  the  release 
the  appellants  acted  in  good  faith,  believing  at  the  time  that  the 
notes  were  paid,  no  cause  of  action  against  them  is  shown.  The  in- 
struction was  properly  refused,  we  think.  Appellants  knew  that  they 
were  not  the  owners  and  holders  of  the  notes,  and  they  knew  that 
they  had  passed  same  by  endorsement  "without  recourse.*'  They  were 
remitted  to  know  the  law  that  their  transfer  of  the  notes  carried  with 
it,  as  a  legal  consequence,  the  lien  on  the  land.  Having  passed  the 
notes  "without  recourse,*'  they  had  no  longer  any  interest  or  right  in 
the  notes.  Speaking  strictly  to  the  lien,  they  had  no  lien  after  trans- 
fer of  the  notes.  Having  passed  the  lien,  as  a  legal  consequence  of 
the  transfer  of  the  notes,  then  an  entry  of  satisfaction  of  the  lien  on 
the  record  when  the  mortgage  was  not  in  fact  satisfied,  and  without 
authority  of  the  owner  or  holder  of  the  lien,  or  his  authorized  agent, 
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would  be  an  intermeddling  act  and  wrongful.  And  for  the  intermed- 
dling and  wrongful  act,  the  appellants  would  be  liable  to  the  injured 
party  for  such  injury  as  is  the  reasonable-  and  legal  result  of  the 
wrongful  act.  The  record  of  the  release  aflFords  the  opportunity  or 
occasion  for  injury  to  the  owner  and  holder  of  the  mortgage  through 
rights  acquired  by  subsequent  purchasers  and  lienholders  without  no- 
tice relying  on  the  clear  title  of  the  record.  It  may  be  true  that  the 
appellants  were  misled  into  signing  the  release  by  statements  made 
that  the  notes  were  paid,  but  it  was  from  no  statements  of  the  owner. 
And  it  may  be  that  the  owner  could  have  protected  himself  by  a  ite- 
corded  transfer  of  the  lien.  But  if  intermeddlers  and  wrong  doers, 
in  consequence  appellants  are  not  in  a  position  to  claim  relief  against 
Fuch  mistake  of  information  and  neglect,  if  any.  It  was  not  their 
legal  duty  to  release  the  lien  and  acknowledge  payment  of  the  notes, 
for  speaking  to  the  lien,  they  had  parted  with  it  and  afterwards  had 
none  to  release.  The  instruction  was  properly  refused.  If,  however, 
appellants  seek  to  justify  their  act  in  signing  the  release  on  the  ground 
that  they  were  directed  to  do  so  by  the  authorized  agent  of  the  appel- 
lee, this  they  may  do,  as  appellee  in  such  circumstances  could  not  as- 
seii;  a  wrongful  act  against  the  appellants.  The  court  submitted  this 
view  to  the  jury. 

By  the  fourth  assignment  complaint  is  made  of  the  court's  charge. 
The  eleventh  clause  of  the  charge  instructed  the  jury  that  the  execu- 
tion of  the  release  by  appellants  at  the  direction  of  W.  A.  Ponder, 
would  not  relieve  them  of  liability  if  at  the  time  he  directed  appel- 
lants to  execute  the  release,  the  notes  were  in  the  Exchange  National 
Bank  for  collection,  and  not  in  his  personal  control.  The  evidence 
showed  Ponder  to  be  vice-president  of  the  bank.  It  was  an  issue  in 
the  case  as  to  whether  Ponder  was  an  agent  of  appellee  and  was  au- 
thorized and  had  direct  authority  from  appellee  to  execute  releases, 
and  direct  the  making  of  releases  in  his  agency  of  purchasing,  selling 
and  collecting  real  estate  notes  for  appellee.  If  Ponder  had  author- 
ty  to  execute  releases,  he  would  have  the  authority  even  though  the 
notes  were  deposited  in  the  Exchange  National  Bank  for  collection  of 
interest.     The  instruction,  as  given,  was  reversible  error. 

The  twelfth  clause  of  the  charge  instructed  the  jury  that  if  they 
found  for  appellee  against  appellants  "you  will  assess  plaintiffs  dam- 
age at  such  sum  as  you  believe  from  the  evidence  to  be  the  fair  and 
reasonable  market  value  of  the  securities  lost  to  the  plaintiff  on  ac- 
count of  the  execution  of  such  release,  that  is,  the  fair  and  reasonable 
market  value  of  the  lands  now  owned  by  A.  T.  Henry,  W.  A.  Taliafero 
and  J.  A.  Cresswell,  and  the  fair  and  reasonable  value  of  the  lien  on 
the  balance  of  said  land,  in  favor  of  the  Union  Central  Life  Insur- 
ance Co.,  not  to  exceed  the  amount  of  the  plaintiff's  debt  less  such 
sum  as  you  believe  to  be  the  value  of  the  present  equity  in  the  lands 
owned  by  Campbell,  Baggett,  Tucker  and  Garwood.'*  This  was  error, 
we  think,  in  the  facts  of  the  case.  The  instruction  holds  appellants 
liable  for  the  value  of  the  lien  held  by  the  Union  Central  Life  In- 
surance Company.  It  could  not  be  said  as  a  matter  of  law,  as  was 
the  legal  effect  of  the  instruction,  that  the  insurance  company  was  a 
subsequent  innocent  mortgagee  as  against  the  vendor's  lien,  because  it 
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had  the  legal  right  to  rely  upon  the  release  of  the  lien  as  it  appeared 
of  record.  It  conclusively  appears  that  the  agent  of  the  insurance 
company  procured  the  release  from  appellants,  and  recorded  it  before 
making  the  loan  to  the  parties  and  taking  its  mortgage  to  secure  the 
loan.  In  presenting  the  instrument  of  release  to  appellants  for  signa- 
ture, the  agent,  as  he  admits,  was  told  by  appellant  Jagoe,  that  ap- 
pellants "were  not  the  owners  and  holders  of  the  said  notes,'*  but 
they  would  sign  it  purely  for  accommodation.  The  words  "owners  and 
holders  of  the  said  notes"  were  erased  by  Jagoe  before  signing,  and 
he  refused  to  sign  except  the  words  be  erased.  The  agent  told  Jagoe 
this  would  be  satisfactory,  and  he  then  signed.  The  agent,  it  is  seen, 
had  information  that  appellants  were  not  the  owners  and  holders  of 
the  notes.  This  information  put  the  insurance  company  on  notice 
that  some  one  else  was  the  true  owner  of  the  notes.  If  the  insurance 
company  had  knowledge  prior  to  the  taking  of  the  lien  that  appel- 
lants were  not  the  owners  and  holders  of  the  notes,  and  were  signing 
a  release  on  such  statement  to  the  agent  of  the  company,  and  they 
nevertheless  took  a  mortgage  on  the  land,  it  could  not,  we  think,  claim 
the  protection  of  a  bona  fide  encumbrancer  without  notice  on  the  ground 
that  they  relied  on  the  record  showing  a  clear  release  of  the  lien  held  by 
Broun.  With  such  knowledge  given  to  its  agent  by  appellants,  the  in- 
surance company  knew,  of  ought  to  have  known,  that  a  lien  if  taken  by 
it  was  liable  to  be  defeated  by  the  prior  outstanding  recorded  vendor's 
lien  held  by  the  owners  and  holders  of  the  notes.  The  act  of  appellants 
in  the  face  of  the  statements  made  by  them,  did  not  operate  to  cause 
the  insurance  company  to  act  innocently  of  the  rights  of  prior  lien- 
holders.  The  appellee  relies  on  an  agreement  in  the  case  by  counsel 
that  the  insurance  company  ''is  the  holder  for  value  of  the  indebted- 
ness, notes  and  liens  pleaded  by  it  in  this  cause,  without  any  actual 
notice  of  any  debt,  or  lien  or  claim  in  favor  of  the  plaintiflF."  This 
agreement,  so  far  as  liability  of  the  appellants  is  concerned,  does  not 
affect  the  question  considered.  Even  if  the  insurance  company  did  not 
know  the  appellee  was  the  owner  and  holder  of  the  notes  and  lien, 
as  the  agreement  states,  it  still  knew  that  the  appellants  were  not, 
and  were  not  executing  the  release  as  such.  The  company,  with  such 
information,  took  its  lien  with  such  knowledge,  and  would  be  remitted 
to  know  the  law  that  a  transfer  of  the  notes  carried  with  it  the  ven- 
dor's lien  upon  the  land.  The  facts  in  the  instant  case  are  different 
from  those  in  the  case  of  Moran  v.  Wheeler,  87  Texas,  179,  27  S.  W,, 
54.  There  the  mortgagee  bank  had  no  information,  as  here,  that  the 
releasor  was  not  the  owner  and  holder  of  the  notes,  but  relied  upon 
the  solemn  statements  of  the  records  alone.  It  was  there  innocent  in 
fact  of  any  one  else  having  rights,  and  had  no  information  to  the  con- 
trary. In  the  instant  case,  upon  knowledge  that  appellants  were  not 
the  owners  and  holders  of  the  notes,  and  were  not  executing  the  re- 
lease as  owners  of  the  lien,  it  was  the  duty  of  the  company  to  seek 
for  the  owner  and  holder.  If  the  insurance  company  was  not  pro- 
tected as  a  lienholder  in  good  faith  without  notice,  then  it  was  error 
to  hold  appellants  liable  to  appellee  for  the  value  of  its  lien,  on  the 
ground  that  the  release  caused  injury  to  appellee. 
The  other  assignments  are  overruled. 
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For  the  errors  stated,  the  judgment  was  ordered  reversed  and  re- 
manded. 

Reversed  and  remanded. 


W.  F.  Erp  v.  Annie  Meacheic. 

Decided  Hay  11,  1910. 

1^— Pnrehase  of  Land — ^Payment — ^No  Besnltln;  Trust. 

Wlliere  a  person  seeking  to  enforce  a  resulting  trust  in  land  did  not  at 
the  time  of  oonveyance  make  any  part  of  the  cash  payment,  or  made  only  a 
part  thereof,  and  the  obligation  of  the  grantee  named  in  the  deed  was  given 
for  a  deferred  payment,  subsequent  payments  by  such  person  of  the  deferred 
jfayment  will  not  create  a  resulting  trust  in  his  favor.  Such  a  trust  must 
result,  if  at  all,  at  the  instant  the  deed  is  taken  and  the  legal  title  is  vested 
in  the  grantee.  Unless  the  transaction  is  such  at  the  moment  the  title  passes 
that  a  trust  will  result  from  the  transaction  itself,  no  oral  agreements  and  no 
payments  before  or  after  the  title  is  taken,  will  create  such  a  trust. 

9. — Same— Loan  not  Payment. 

Where  one,  acting  for  another  in  the  pujchads  of  land,  uses  his  own 
money  in  making  the  cash  payment  but  becomes  in  no  mranner  bound  for  the 
deferred  payments,  and  intends  and  expects  when  he  makes  the  cash  payment 
to  be  repaid  the  same  by  the  grantee  in  the  deed,  no  trust  results  thereby  to 
secure  him  in  the  repayment  of  thie  money  in  the  event  the  grantee  fails  or 
refuses  to  reimburse  him.  It  would  be  otherwise  if  the  estate  was  conveyed 
on  his  credit  and  he  bound  himself  for  the  impaid  purchase  money. 

S. — Same — ^Volnnteer— Limitation. 

The  statute  of  two  years'  limitation  will  bar  an  action  for  money  paid 
upon  land  or  in  discharge  of  liens  thereon  when  the  payments  were  made  with- 
out the  knowledge  or  consent  of  the  grantee  and  were  purely  voluntary. 

4. — ^Kesnlting  Trust — ^ZnsuAcient  Eridenoe. 

Evidence  considered  and  held  insufficient  to  establish  a  resulting  trust 
in  land. 

Appeal  from  the  District  Cotut  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Marshall  &  Marshall,  for  appellant. 

John  Broughton  and  Stevens  &  PicJcett,  for  appellee. 

BEBSE,  Associate  Justice. — This  suit  was  instituted  by  W.  F. 
Erp  against  Mars.  Annie  Meachem  to  establish  a  resulting  trust  in 
his  favor  in  an  undivided  one-half  of  320  acres  of  land 'which  he  al- 
leges he  had  bought  for  himself  and  defendant,  taking  the  title  in 
her  name,  but  plaintiff  paying  one-half  of  the  purchase  money  out  of 
his  own  funds  with  the  intention  of  acquiring  the  land,  one-half  for 
himself  and  one-half  for  Mrs.  Meachem.  He  pleaded  in  the  alterna- 
tive that  if  it  be  held  that  he  is  not  entitled  to  the  land,  that  he  have 
judgment  for  the  amount  paid  by  him  to  discharge  an  outstanding 
vendor's  lien,  which  was  a  part  of  the  consideration  for  the  convey- 
ance, also  certain  amounts  paid  as  interest  to  the  State  on  original 
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purchase  price,  and  certain  taxes  paid  by  him^  and  that  the  same  be 
decreed  to  be  a  lien  on  the  land. 

Defendant  denied  generally  all  the  allegations  of  the  petition,  and, 
as  to  the  payments  alleged  to  have  been  made  by  plaintiff,  replied, 
first,  that  such  payments  were  voluntarily  made  by  him  without  her 
knowledge  or  consent,  without  legal  obligation  on  plaintiff  to  make 
the  same,  and  imposed  no  legal  obligation  on  defendant;  and  second, 
that  plaintiff's  demand  based  upon  such  payment,  was  barred  by  the 
statute  of  limitation  of  two  years. 

By  supplemental  petition  plaintiff  replied  to  the  plea  of  limitation 
that  he  and  defendant  were  tenants  in  common,  and  limitation  did 
not  run  until  such  tenancy  was  repudiated,  to  wit :  on  October  1,  1907 ; 
that  the  facts  created  such  a  trust  relation  between  them;  that  until 
it  was  repudiated  as  aforesaid  limitation  did  not  begin  to  run;  and, 
f urtl&er,  that  within  the  two  years  defendant  had  promised  to  pay  the 
sums  claimed. 

The  case  was  tried  with  the  assistance  of  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  defendant,  from  which  plaintiff  Erp  prosecutes 
this  appeal. 

The  evidence  was  sufficient  to  authorize  the  following  conclusions  of 
fact:  The  320  acres  of  land  in  controversy  originally  belonged  to 
the  State  as  free  school  land  and  was  sold  by  the  State  to  Vince  Bar- 
row at  $2  per  acre,  of  which  one-fortieth  was  paid  in  cash,  leaving 
$1.95  per  acre  still  due  the  State.  On  February  6,  1900,  Barrow  sold 
the  land  to  Harwood  for  $4  per  acre,  payable  $320  cash,  $320  in  one 
year  with  eight  percent  interest,  for  which  Harwood  executed  his  note 
with  vendor's  lien.  Harwood,  as  part  of  the  consideration,  assumed 
the  paj'ment  of  the  obligation  to  the  State.  On  February  8,  1900, 
Harwood  conveyed  the  land  to  Mrs.  Meachem.  The  deed  recites  that 
the  consideration  for  this  conveyance  was  $1,920  paid  by  Mrs.  Meachem 
as  follows:  $960  in  cash,  and  the  balance  by  assuming  the  payment  of 
$2  per  acre  due  the  State,  and  also  the  assumption  of  the  payment 
of  the  vendor's  lien  note  to  Barrow,  both  of  which  the  grantee  in  the 
deed  expressly  assumes  and  agrees  to  pay.  It  appears  that,  in  fact, 
Erp  had  contracted  with  Harwood  to  buy  the  land  for  Mrs.  Meachem 
at  $6  per  acre  on  January  29,  1900,  and  had  paid  $50  as  earnest 
money,  as  shown  by  receipt  of  Harwood  in  evidence.  Harwood  was 
at  the  time,  secretary,  and  Erp,  treasurer,  of  the  Raywood  Eice  and 
Canal  Company.  This  was  after  Mrs.  Meachem  had  engaged  Erp 
to  buy  some  land  for  her,  and  before  Harwood  appears  to  have  ac- 
quired title  to  the  land  from  Barrow. 

It  appears  that  in  December,  1899,  Mrs.  Meachem,  who  was  a 
sister-in-law  of  Erp  and  who  lived  at  the  time  in  Iowa,  while  on  a 
visit  to  Erp  spoke  to  him  about  buying  some  land  for  her.  She  ap- 
pears to  have  had  a  little  money  which  she  desired  to  invest  in  Texas 
land.  After  she  returned  to  Iowa,  in  December,  1899,  Erp  made  the 
trade  with  Harwood,  and  wrote  to  Mrs.  Meachem  that  he  bought  the 
land  for  $1,920,  telling  her  that  he  had  bought  it  for  her,  but  that 
if  it  was  too  much  for  her  and  she  did  not  care  to  keep  it  all,  he 
would  take  half  of  it.  At  the  time  Erp  bought  the  land  he  either  had 
in  his  hands  $500  belonging  to  Mrs.  Meachem,  or,  if  be  had  spent  it. 
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he  owed  her  that  much,  having  gotten  the  money  under  the  following 
circumstances:  Upon  the  occasion  of  the  yisit  of  Mrs.  Meachem  re- 
ferred to^  she  left  with  Erp  $975  and  as  soon  as  she  got  home  sent 
$25,  the  entire  amount  to  be  used  to  buy  a  house  and  lot  in  Baywood 
from  one  Miller.  Soon  afterwards  Erp  bouglit  the  house  and  lot  for 
that  price,  but  only  paid  $500  cash,  a  lien  being  reserved  in  the  deed 
to  secure  a  note  for  the  other  $500.  This  note  was  sent  to  Mrs. 
Meachem,  but  she  refused  to  sign  it.  Mrs.  Meachem  moved  to  Bay- 
wood  in  1901  and  made  repeated  efforts  to  get  this  deed  which  was  in 
Erp's  possession  and  not  recorded,  but  could  never  get  it  until  about 
1904.  Erp  afterwards,  it  does  not  appear  when,  paid  Miller  this  $500, 
and  in  1908  Miller  executed  to  Mrs.  Meachem  a  release  of  the  ven- 
dor's lien. 

When  Erp  bought  the  320  acres  in  controversy,  he  paid  $320  when 
he  got  the  deed,  and  shortly  afterwards  $640.  Mrs.  Meachem  sent 
him  at  different  times,  $1,000  to  pay  on  the  land.  It  appears  that 
some  of  this  was  sent  before  Erp  paid  the  $640.  When  the  Barrow 
note  fell  due,  which  was  twelve  months  afterwards,  he  paid  that,  and 
paid  the  taxes  on  the  land  and  the  interest  due  the  State,  but  these 
payments  were  all  made  without  Mrs.  Meachem's  knowledge,  and 
were  made  voluntarily  by  Erp  under  circumstances  to  be  hereafter 
explained,  and  all  the  payments  were  made  more  than  two  years  be- 
fore this  suit  was  filed. 

The  evidence  authorizes  either  of  the  two  following  inferences, 
either  of  which  would,  under  the  charge  of  the  court,  have  warranted 
the  verdict  of  the  jury.  Either  Erp  had  no  intention  of  taking  any 
interest  in  that  land  for  himself  when  he  purchased,  but  conceived 
the  idea  afterwards,  expecting  Mrs.  Meachem  to  reimburse  him  for 
what  of  his  own  money  he  had  expended,  or,  if  he  intended  to  take 
a  half  interest  in  the  land,  he  intended  that  the  cash  payment  should 
be  made  by  Mrs.  Meachem,  and  that  he  would  pay  the  Barrow  note 
for  $320  and  pay  the  money  due  the  State  for  his  half  of  the  pur- 
chase money.  But  he  assumed  no  personal  liability  whatever.  He 
paid  the  Barrow  note  when  due,  but  had  not  in  any  way  obligated 
himself  so  to  do,  and  Barrow  knew  nothing  of  Erp's  connection  with 
the  matter  until  he  paid  the  note.  In  the  deed  to  Mrs.  Meachem  it 
18  expressly  stated  that  she  is  to  assume  the  payment  of  the  purchase 
money  due  the  State,  and  of  the  Barrow  note,  as  part  of  the  consid- 
eration for  the  land.  The  intention  of  Erp  to  take  one-half  of  the 
land  and  to  pay  the  Barrow  note  and  the  amount  due  the  State,  if 
it  existed  at  the  time  of  the  purchase,  was  a  mere  mental  process, 
not  evidenced  in  any  way  by  any  outward  sign.  Mrs.  Meachem  could 
never  get  possession  of  this  deed  until  some  years  after  she  came  to 
Raywood  to  live,  though  she  repeatedly  asked  for  it.  Upon  the  trial 
Erp  tendered  into  court  the  amount  due  the  State  in  case  his  claim 
to  one-half  interest  in  the  land  should  be  sustained. 

When  appellant  wrote  to  appellee  advising  her  of  the  purchase  of 
the  land  at  $1,920,  he  spoke  of  it  as  640  acres,  probably  by  mistake, 
and  appellee  supposed  that  640  acres  had  been  bought,  320  acres  for 
her  and  320  acres  for  appellant,  and  that  she  had,  in  paying  the 
$1,000,  paid  $40  more  than  sufficient  to  pay  for  320  acres,  and  she 
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did  not  know  until  she  got  possession  of  the  deed  the  true  condition, 
as  here  found. 

There  is  no  merit  in  the  first  assignment  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial,  on  the  ground  that  the 
uncontroverted  evidence  established  a  resulting  trust  in  appellant 

The  second  assignment  of  error  complains  also  of  the  actiqn  of 
the  court  in  overruling  the  motion  for  a  new  trial,  on  the  ground  of 
error  in  giving  a  special  instruction  requested  by  appellee.  No  ref- 
erence is  made  in  the  statement  under  the  assignment  to  this  charge, 
nor  is  even  the  substance  thereof  given  in  the  assignment  or  elsewhere 
in  the  brief,  and  we  might  properly  disregard  the  assignment.  He- 
f erring  to  the  record,  however,  we  find  that  the  charge  is  as  follows: 
"You  are  further  charged  that  if  you  find  from  the  evidence  that  the 
plaintiff,  W.  F.  Erp,  at  the  time  the  land  was  deeded  to  Mrs.  Meachem 
by  Harwood  on  February  8,  1900,  intended  to  pay  and  did  pay  for 
Mrs.  Meachem  the  $960,  cash  payment  for  which  Harwood  sold  the 
land,  whether  you  find  such  payment  was  made  with  the  money  of 
Mrs.  Meachem  or  the  money  of  Erp;  and  you  further  find  that  Erp 
intended  that  his  half  of  the  purchase  money  should  be  the  $320 
note  due  Vince  Barrow  on  February  6,  1901,  and  the  further  sum 
of  $1.95  per  acre  due  the  State  of  Texas  as  purchase  money  for  said 
land;  and  you  further  find  that  Mrs.  Meachem  afterwards  repaid  the 
said  cash  payment,  if  you  find  that  Erp  paid  same  out  of  his  own 
funds,  then  no  resulting  trust  arose  in  favor  of  plaintifl!,  and  you  will 
return  a  verdict  for  defendant.'* 

This  charge  is  a  correct  statement  of  the  law  as  applied  to  the  evi- 
dence, and  must  be  taken  in  connection  with  the  main  charge.  The 
uncontradicted  evidence  shows  that  the  cash  paid  by  Erp,  in  so  far 
as  it  was  paid  out  of  his  own  money,  was  intended  by  him  as  a  loan 
to  appellee,  for  which  appellant  intended  he  should  be  reimbursed  by 
appellee,  and  which  was,  in  fact,  at  once  repaid  to  him.  (Whaley  v. 
Whaley,*71  Ala.  159). 

If  it  was  his  intention  that  for  his  half  of  the  purchase  money  he 
should  pay  the  Barrow  note  and  the  balance  due  the  State,  he  gave 
no  evidence  of  such  intention  at  the  time  of  the  purchase  and  con- 
veyance. By  the  terms  of  the  deed  to  appellee  she  was  to  assume 
payment  of  both  these  amounts,  for  which  the  land  was  charged.  Ap- 
pellant took  no  obligation  on  himself  to  pay  either.  He  could  not 
merely  by  intending  to  pay  these  items  of  indebtedness,  appellee  hav- 
ing no  knowledge  of  such  intention  and  in  no  way  agreemg  thereto, 
nor  by  afterwards  paying  them,  establish  a  resulting  trust  in  his 
favor.  The  following  statement  of  the  law  on  this  point  is  supported 
by  the  authorities  and  is  applicable  to  the  facts  of  this  case,  as  shown 
by  the  uncontroverted  evidence: 

''Where  the  person  seeking  to  enforce  the  resulting  trust  did  not, 
at  the  time  of  the  conveyance,  make  any  part  of  the  cash  payment, 
or  made  only  a  part  thereof,  and  the  obligation  of  the  grantee  was 
given  for  the  deferred  payment,  subsequent  payments  by  such  per- 
son of  the  deferred  payments  can  not  be  taken  into  consideration  in 
determining  the  question  of  a  resulting  trust  in  his  favor. 

"It  is  not  necessary  that  the  person  seeking  to  enforce  the  trust 
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should  have  paid  the  cash  at  the  time  of  the  purchase.  Thus,  if  the 
estate  is  conveyed  on  his  credit,  and  he,  at  the  time  of  the  convey- 
ance, executes  his  own  obligations  for  the  future  payment  of  the  pur- 
chase money,  this  constitutes  a  sufficient  payment  of  the  purchase 
money  at  the  time  of  the  conveyance  to  create  a  resulting  trust,  and 
the  grantee  can  not  by  subsequently  paying  the  purchase  money  for 
which  the  other  became  bound,  defeat  a  resulting  trust  in  favor  of 
the  latter/'     (15  Am.  &  Eng.  Ency.  of  Law,  1145-6). 

Appellant  himself  testified  that  he  intended  and  expected  that  ap- 
pellee should  reimburse  him  for  the  cash  he  paid  out,  which  amounted 
to  $960,  and  she  sent  him  at  once  $1,000  for  that  purpose,  all  of 
it  having  been  sent  to  him  before  he  had  paid  the  entire  amount.  He 
gave  no  obligation  for  the  payment  of  the  Barrow  note  nor  the  amount 
due  the  State,  but,  on  the  contrary,  in  the  deed  taken  by  him  for  ap- 
pellee, she  expressly  assumed  to  pay  these  amounts.  The  subsequent 
payments  made  by  appelJant  will  not  raise  a  resulting  trust.  The 
payment  of  the  Barrow  note  was  entirely  voluntary  on  his  part,  as 
would  have  been  the  payment  to  the  State  if  made  by  him.  "The 
trust  must  result,  if  at  all,  at  the  instant  the  deed  is  taken,  and  the 
legal  title  vests  in  the  grantee.  No  oral  agreements  and  no  payments 
before  or  after  the  title  is  taken  will  create  a  resulting  trust,  unless 
the  transaction  is  such  at  the  moment  the  title  passes  that  a  trust 
will  result  from  the  transaction  itself.**  (Parker  v.  Coop,  60  Texas, 
118;  Perry  on  Trusts,  133). 

To  saddle  a  trust  on  the  land  in  favor  of  appellant,  without  the 
consent  of  appellee  or  even  her  knowledge,  upon  the  facts  upon  which 
it  is  attempted  to  be  founded,  would  be  grossly  inequitable.  The  as- 
signment is  overruled. 

There  is  no  conflict  between  the  charge  above  quoted  and  any  part 
of  the  charge  of  the  court  as  claimed  by  the  third  assignment  of  error. 
This  charge  was,  in  substance,  that  if  Erp  made  the  cash  payment  for 
himself  and  not  for  Mrs.  Meachem,  intending  at  the  time  that  he 
should  have  one-half  of  the  land,  then  a  resulting  trust  was  created 
in  his  favor;  but  if  he  made  the  cash  payment  with  his  own  money, 
but  for  the  benefit  of  Mrs.  Meachem,  expecting  to  be  reimbursed  by 
her,  there  was  no  resulting  trust.  This  was  a  correct  statement  of 
the  law  as  applicable  to  the  facts  in  evidence. 

Evidence  was  introduced  that  appellee  had  given  to  appellant, 
81,000,  to  pay  for  a  house  and  lot  in  Baywood,  in  December,  1899; 
that  the  lot  was  purchased  and  deed  made  to  appellee  reciting  a  cash 
payment  of  $500  and  note  for  $500,  reserving  a  vendor^s  lien  to  se- 
cure the  same,  which  note  appellee  refused  to  sign  when  it  was  sent 
to  her.  At  some  date  afterwards,  it  is  not  shown  when,  appellant 
paid  this  $500,  but  appellee  did  not  get  a  release  of  the  vendor^s  lien 
until  1908,  nor  get  possession  of  the  deed,  which  was  in  appellant's 
possession  and  unrecorded,  until  1904. 

Appellant  requested  the  court  to  instruct  the  jury  not  to  regard 
this  evidence,  except  for  the  purpose  of  impeaching  appellant.  The 
charge  was  refused,  and  the  refusal  is  made  the  basis  for  the  fourth 
assignment  of  error.  The  jury  may  very  well  have  drawn  the  con- 
clusion from  the  evidence  on  this  point,  that  when  appellant  made 
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the  cash  payment  on  the  land  in  controversy  he  had  this  $500  in 
his  hands  and  made  the  payment  out  of  this  money,  together  with  the 
money  sent  to  him  by  appellee  to  pay  for  the  land,  and  that,  in  fact, 
he  paid  none  of  his  own  money  for  the  land.  The  court  did  not  err 
in  refusing  to  give  the  charge. 

For  the  same  reason  the  sixth  and  seventh  assignments  presenting 
objections  to  the  admission  of  this  evidence  are  overruled. 

There  was  no  error  in  )*efusing  the  special  charge  requested  by  ap- 
pellant, as  pointed  out  in  the  eighth  assignment.  There  was  no  such 
relation  of  trust  or  confidence  nor  anything  else  disclosed  by  the  evi- 
dence in  the  relation  of  the  parties  with  reference  to  this  transaction, 
as  would  relieve  the  claim  of  appellant  against  appellee  for  the  amount 
paid  by  him,  from  the  operation  of  the  statute  of  limitation.  If  there 
was  no  resulting  trust — and  the  jury  under  proper  instructions  and 
upon  sufficient  evidence,  found  there  was  none — if  appellant  had  any 
cause  of  action  on  account  of  these  payments  against  appellee,  such 
cause  of  action  as  to  such  payments  was  barred  in  two  years  after  it 
was  made.  There  is  nothing  in  the  evidence  to  relieve  his  claim  of 
this  bar,  which  was  a  conclusive  defense  thereto.  In  addition  to  this, 
it  appears  that  all  of  these  payments  were  made  without  the  know- 
ledge of  appellee,  and  certainly  without  any  request  or  authority, 
expressed  or  implied,  from  her,  and  were  purely  voluntary.  (22  Am. 
&  Eng.  Ency.  of  Law,  sec.  537). 

The  ninth  and  tenth  assignments  of  error  present  objections  to 
the  charge  which  are  not  tenable  and  do  not  require  further  discus- 
sion. They  are  sufficiently  answered  by  what  has  been  said  with  ref- 
erence to  the  charge  of  the  court,  and  that  given  at  the  request  of  ap- 
pellee. The  evidence  does  not  tend  to  sustain  the  statement  of  ap- 
pellant in  the  brief,  that  the  land  was  sold  on  the  credit  of  appellant, 
or  that  he  assumed  the  payment  of  any  part  of  the  purchase  money. 
The  facts  shown  by  his  own  testimony  are  insufficient  to  establish  a 
resulting  trust  in  the  land. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Port  Arthur  Rice  Milling  Company  v.  Gulp  &  Interstate 

Eailway   Company  et  al. 

Decided  May  11,  1910. 

1. — Carrier — ^Discrimination — Btatntory  Penalty. 

In  an  action  against  a  railroad  company  for  the  statutory  penalties  for 
discrimination  in  moving  freight  tendered  ifor  transportation,  where  it  ap- 
peared from  the  evidence  of  defendant  that  plaintiff  had  loaded  with  rice  a 
car  placed  on  a  side  track  to  he  loaded  with  wood  by  another  party;  that 
there  was  no  agent  at  said  side  track;  that  no  bill  of  lading  was  issued  for 
the  car,  and  defendant  was  not  notified  during  the  period  of  delay  and  could 
not  ascertain,  although  inquiry  was  made,  where  the  car  was  to  go,  the  evi- 
dence was  sufficient,  although  in  conflict  with  that  of  plaintiff,  to  support  a 
judgment  denying  the  plaintiff  a  r^ecovery  of  the  penalties  provided  by  art. 
4574,  Rev.  Stats. 
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2.— Same— CoBneoUAflr  Carrier — Car  Out  of  Repair — Kight  to  Bejeot. 

A  carTi«r  has  a  right  to  decline  to  accept  a  loaded  car  from  a  connecting 
carrier  for  further  transportation  when  the  car  is  not  in  a  suitable  condition 
for  moyement. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. . 

Joe  Williama  and  Fleming  &  Fleming,  for  appellant. 

F.  J.  Duff,  for  appellee  Gulf  &  Interstate  Ey.  Co. 

H.  M.  Whiiaher  and  Olass,  Esies,  King  d  Burford,  for  appellee 
Texarkana  &  Ft.  Smith  Bailway  Company. 

McMEANS,  Associate  Justice. — Appellant  brought  this  suit 
against  the  appellee.  Gulf  &  Interstate  Railway  -Company  of  Texas, 
and  the  Texarkana  &  Fort  Smith  Bailway  Company,  to  recover  $103. 
62  as  actual  damages  to  certain  rice  belonging  to  appellant,  which  was 
loaded  into  car  No.  4818,  I.  &  G.  N.,  at  Hamilton  Switch,  a  station 
on  the  line  of  the  Gulf  &  Interstate  Railway,  on  September  13,  1907, 
to  be  shipped  to  Port  Arthur,  Texas,  a  station  on  the  line  of  the  Tex- 
arkana &  Fort  Smith  Railway.  In  addition  to  the  actual  damages, 
plaintiff  sought  to  recover  of  the  Gulf  &  Interstate  Railway  Company, 
the  initial  carrier,  statutory  penalties  under  article  4574,  Revised 
Statutes,  for  having  unjustly  discriminated  against  appellant  in  the 
rice  business,  in  favor  of  other  shippers  of  rice  and  lumber,  and  a- 
gainst  the  Texarkana  &  Fort  Smith  Railway  Company,  the  delivering 
carrier,  for  having  failed  to  accept  from  said  initial  carrier  the  car 
of  rice  at  Beaumont  when  tendered  to  it. 

Plaintiff  alleged  that  the  car  was  loaded  at  Hamilton  Switch  on, 
or  about  the  13th  of  September,  1907,  and  that  the  initial  carrier 
shortly  thereafter  issued  a  bill  of  lading  therefor,  but  that  the  car 
after  being  so  loaded  was  permitted  to  remain  at  the  place  of  load- 
ing until  the  5th  day  of  October,  1907,  when  it  was  placed  in  transit 
by  the  initial  carrier  and  was  carried  to  Beaumont  that  day,  but  not 
accepted  by  the  Texarkana  &  Fort  Smith  Railway  Company,  the 
connecting  carrier,  when  tendered  to  it  for  transportation  to  its  des- 
tination, until  the  21st  -day  of  October,  1907. 

Both  defendants  answered  by  general  demurrer  and  general  denial, 
and  the  defendant  Texarkana  &  Fort  Smith  Railway  Company  spe- 
cially pleaded  that  said  car  when  first  tendered  to  it  by  its  co-de- 
fendant was  in  such  bad  order,  that  it  was  unsafe  and  unfit  for  trans- 
portation, and  for  that  reason  said  defendant  refused  to  accept  it; 
that  the  car  was  afterwards  repaired  by  the  initial  carrier,  and  asrain 
tendered  to  said  defendant  and  that  it  was  then  accepted  by  defendant, 
and  promptly  transported  to  Port  Arthur,  its  destination. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judsrment  in 
favor  of  plaintiff,  and  aqrainst  the  defendant  Gulf  &  Interstate  Rail- 
way Company  for  $79.07,  as  actual  damages,  but  denied  to  plaintiff 
a  recovery  against  the  defendants,  or  either  of  them  for  penalties. 
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This  appeal  is  prosecuted  by  plaintiff  from  so  much  of  the  judgment 
of  the  court  below  as  denied  it  a  recovery  of  the  penalties  sued  for. 

Appellant's  first  assignment  of  error  is  as  follows:  ^The  plain- 
tiff and  the  Atlantic  Bice  Mills  bein^  engaged  in  the  same  class  of 
business,  competitors  in  buying  and  selling  and  milling  rice,  the  court 
erred  in  holding  that  the  defendant.  Gulf  &  Interstate  Bailway  Com- 
pany of  Texas,  was  not  liable  to  the  plaintiff  for  statutory  penalties 
for  failure  to  place  in  transit  the  car  in  question.  No.  4818,  I.  &  6. 
N.,  from  the  15th  day  of  September,  1907,  to  the  4th  day  of  October, 
the  same  year,  and  in  allowing  the  same  to  remain  at  Hamilton 
Switch,  a  point  of  shipment  upon  said  railway  and  for  loading  freight 
and  moving  rice  for  the  Atlantic  Bice  Mills.'* 

Under  this  assignment  appellant  urges  that  the  ^^Appellant  and 
the  Atlantic  Bice  Mills  being  competitors  in  buying  and  selling  rice, 
the  Gulf  &  Interstate  Bailway  Company  could  not  haul  appellant's 
competitor's  rice  and  refuse  appellant's  without  incurring  the  stat- 
utory penalties.'* 

The  soundness  of  this  proposition  is  conceded;  and,  if  the  testi- 
mony was  conclusive  that  the  initial  carrier  did,  without  excuse,  fail 
to  transport  appellant's  rice  while  it  did  haul  that  of  its  competitor, 
the  judgment  of  the  court  below,  denying  a  recovery  of  penalties, 
should  be  reversed. 

The  trial  judge  did  not  file  his  findings  of  fact  and  conclusions  of 
law  in  the  court  below,  and  we  are,  therefore,  not  advised  of  the  par- 
ticular facts  upon  which  he  based  his  decision.  Looking,  however, 
to  the  record,  we  state  the  facts  adduced  on  the  trial  briefly,  as  fol- 
lows: 

Hamilton  Switch  is  a  station  on  jthe  Gulf  &  Interstate  Bailway 
about  six  miles  from  Beaumont.  Port  Arthur  is  a  station  upon  the 
Texarkana  &  Fort  Smith  Bailway,  twenty  miles  from  Beaumont. 
Both  said  lines  of  railway  run  into  Beaumont,  and  said  railway  com- 
panies are  connecting  carriers.  Car  No.  4818,  I.  &  G.  N.,  was  loaded 
with  rice  by  appellant  at  Hamilton  Switch  about  September  13,  1907, 
and  remained  there  until  October  5,  1907,  when  the  initial  carrier 
hauled  it  to  Beaumont,  and  tendered  it  to  its  connecting  carrier,  the 
Texarkana  &  Fort  Smith  Bailway  Company,  for  transportation  to 
Port  Arthur,  its  destination,  but  the  car  when  so  tendered  was  in 
such  bad  order  as  to  be  unsafe  and  unfit  for  transportation,  and  for 
that  reason  the  connecting  carrier  refused  to  accept  it.  The  car  was 
afterwards  repaired  by  tlie  initial  carrier,  and  on  October  21,  1907, 
it  was  again  tendered  to  the  delivering  carrier,  accepted  by  it,  and 
promptly  transported  to  its  destination.  The  above  ifacts  are  undis- 
puted. There  was  testimony  to  the  effect  that  the  Gulf  &  Interstate 
Bailway  Company  issued  a  bill  of  lading  for  the  carload  of  rice  prior 
to  September  16,  1907.  "W.  N.  McBeynolds,  agent  for  plaintiff,  tes- 
tified: "The  rice  was  delivered  to  the  railway  company  about  Sep- 
tember 13th  and  was  received  at  our  plant  October  24th.  I  demanded 
the  shipment  of  this  freight;  I  did  almost  everything  that  could  be 
done;  I  called  up  over  the  *phone  and  T  wrote  letters.  As  I  remem- 
ber it,  I  called  up  and  talked  to  the  agent  of  the  G.  &  I.  at  Beau- 
mont;    I  talked  a  great  deal  to  Major  Mow,  who  was  the  commer- 
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cial  agent  of  the  Texarkana  &  Fort  Smith,  and  the  Kansas  City 
Soutliern.  As  I  remember  it,  the  person  I  talked  to  with  the  G.  & 
I.  said  his  name  was  George.  0.  E.  George  is  the  agent's  name,  or 
was  at  that  time.  Being  unable  to  get  any  satisfaction  from  him,  I 
took  it  up  with  Mr.  Brown,  who  was  then  the  general  agent  of  the 
G.  &  L,  with  oflBcers  at  Galveston,  and  afterwards,  I  had  it  out  with 
the  superintendent,  Dever,  who  was  the  general  manager;  my  letter 
to  Mr.  Brown  seems  to  have  fallen  into  his  hands.'' 

It  appears  that  during  the  interval  between  the  loading  of  the  car 
and  the  time  it  reached  its  destination,  the  initial  carrier  moved  sev- 
eral cars  of  rice,  some  for  the  appellant  and  some  for  the  Atlantic 
Rice  Mills.  During  said  time  the  Gulf  &  Interstate  Railway  Company 
did  not  maintain  an  agency  at  Hamilton  Switch.  Some  of  the  bills 
of  lading  for  shipment  originating  there  were  signed  by  train  con- 
ductors, and  some  by  the  agent  at  Beaumont,  and  said  agent  had  au- 
thority to  sign  such  bills  of  lading.  The  bill  of  lading  issued  for  the 
rice  in  question  was  not  dated. 

We  think  this  testimony,  standing  alone,  would  have  required  a 
finding  by  the  court  in  favor  of  appellant  on  the  issue  of  penalty. 
Revised  Statutes,  article  4574;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lone  Star 
Salt  Co.,  26  Texas  Civ.  App.,  531  (63  S.  W.,  1025).  But  the  evi- 
dence does  not  end  here.  We  copy  the  following  from  the  brief  of 
appellee,  Gulf  &  Interstate  Railway  Company,  as  the  substance  of 
the  testimony  of  its  general  manager,  Dever : 

"That  in  tlie  absence  of  a  bill  of  lading  a  car  on  a  siding  although 
loaded,  would  not  be  moved.  That  the  reason  this  car  was  not  moved 
from  the  13th  of  September  to  the  2nd  of  October,  1907,  was  be- 
cause there  was  no  bill  of  lading  in  existence  for  the  same;  that  he, 
as  general  manager  of  the  company,  made  inquiry  of  the  only  person 
living  at  the  siding  about  the  car.  That  his  conductor  told  him  that 
he  had  never  received  a  bill  of  lading.  That  this  particular  car  was 
placed  on  the  siding,  not  to  be  loaded  with  rice,  out,  to  be  loaded 
with  wood  by  Mr.  R.  S.  Farmer.  It  was  a  leaky  car  and  so  marked. 
That  he  did  not  have  the  car  moved  although  he  had  seen  same  there, 
becanse  he  did  not  know  where  to  move  it,  whether  to  Fort  Worth, 
Galveston  or  New  Orleans;  did  not  move  it  to  Beaumont  because  he 
did  not  know  it  was  to  go  to  Beaumont.  He  knew  there  never  was 
a  regular  bill  of  lading  issued  for  the  car;  that  there  were  several  cars 
pulled  from  that  station  and  Brooks,  to  Beaumont  about  that  time; 
that  on  two  different  occasions  passing  the  switch  he  saw  this  car,  but 
could  get  no  information  from  any  one  as  to  what  was  desired  to  be 
done  with  it.*' 

The  effect  of  this  testimony  is,  that  a  car  placed  on  the  siding  at 
TIamilton  Switch  to  be  loaded  with  wood,  and  which  was  in  an  unfit 
condition  for  the  transportation  of  rice,  was,  without  the  authority 
of  the  railway  company,  loaded  with  rice,  and,  after  being  so  loaded 
the  owners  of  the  rice  gave  to  the  railway  company  no  shipping  in- 
structions or  information  as  to  its  destination,  so  that  the  railway 
company,  not  knowing  to  what  point  the  owners  of  the  rice  desired 
the  car  to  be  transported,  and  not  being  able  to  obtain  the  information 
by  inquiry,  permitted  the  car  to  remain  at  such  switch  until  the  in- 
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formation  was  forthcomiDg,  when  the  car  was  at  once  moved.  The 
testimony  of  the  witnesses,  McBeynolds  and  Dever,  is  in  sharp  con- 
flict, and  hence  it  was  the  peculiar  duty  of  the  trial  court  to  render 
judgment  in  accordance  with  the  preponderance  of  the  testimony  as 
it  appeared  to  him,  and  having  so  acted,  we  can  not  say  that  the 
judgment  in  favor  of  the  Gulf  &  Interstate  Railway  Company  is  so 
lacking  in  evidence  to  support  it  as  to  authorize  us  to  set  it  aside. 

We  think  that,  under  the  uncontradicted  testimony,  the  judgment 
in  favor  of  the  Texarkana  &  Fort  Smith  Railway  Company  was  proper. 
That  the  car,  when  tendered  to  it  by  the  initial  carrier  was  in  an 
unsuitable  condition  for  further  movement,  is  without  question;  and 
in  such  circumstances,  the  connecting  carrier  had  the  right  to  de- 
cline to  accept  it.  Sec.  1,  Acts  1907,  p.  343.  When  the  car  was  af- 
terwards tendered  to  the  connecting  line  it  had  been  repaired,  and 
was  then  accepted  and  promptly  forwarded  to  its  destination. 

What  we  have  said  disposes  of  all  of  appellant's  assignments  of 
error  adversely  to  its  contention.  The  judgment  of  the  court  below 
is  affirmed. 

Affirmed, 


Houston  &  Texas  Central  Railroad  Company  v.  William 

Maxwell  et  al. 

Decided  March  23,  May  11,  1010. 

1.— Peremptory  Charire — "DtMi — SurrlTal  of  Action. 

It  18  only  where  there  is  an  entire  absence  of  testimony  as  to  some  alle- 
gation in  plaintifTs  petition  necessary  to  recovery,  or  where  the  facts  proven 
leave  no  room  for  ordinary  minds  to  differ  as  to  the  conclusions  to  be  drawn 
therefrom,  that  the  court  should  peremptorily  direct  the  verdict  to  be  returned. 
Evidence  considered  and  held  to  require  a  submission  to  the  jury  of  the  ques- 
tion whether  deceased  was  injured  while  a  passenger  on  defendants'  railroad, 
and  whether  her  death  was  from  causes  other  than  such  injury,  the  suit  being 
by  her  heirs  on  the  right  of  action  accruing  to  deceased  and  surviving  to  them 
by  statute.     (Rev.  Stats.,  art.  3353a). 

t.— Hew  Trial— Preponderance  of  Evldenoe. 

The  appellate  court  does  not  disturb  a  verdict  because  the  preponderance 
of  proof  is  against  it,  there  being  evidence  sufficient  to  sustain  it.  Attention 
is  called  to  the  better  opportunity  and  greater  responsibility  of  the  trial  court 
in  preventing  unjust  verdicts. 

S. — ^Death — ^Injnry — Sickness — ^Proximate  Cause. 

Where  death  was  caused  by  tuberculosis,  with  no  evidence  that  a  physical 
injury  previously  received  by  deceased  was  the  cause  of  the  disease,  the  fact 
that  the  weakened  condition  due  to  the  injury  contributed  to  render  the  dis- 
ease fatal  would  not  render  the  injury  a  proximate  cause  of  the  death.  It 
would  be  a  remote  cause  or  mere  condition.  Doctrine  of  proximate  and  remote 
cause  examined  and  authorities  discussed. 

4.— Same — ^Requested  Charge. 

A  requested  charge  relieving  defendant  from  liability  if  the  disease  pro- 
ducing death  was  caused  by  a  personal  injury  held  properly  refused  because 
unsupported  by  evidence. 
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9. — Same. 

Requested   charge  relieving   defendant  from    liability    if  injury  concurred 

with  disease  in  causing  death  held  properly  refu^  because  incorrect  in  law. 


— EAeient  Cause. 

When  there  are  two  concurrent  causes  of  loss,  the  predominating  efficient 
one  will  be  regarded  as  the  prozimatie  one  when  the  damage  done  by  each 
can  not  be  distinguished. 

7^ — Pammgea    Clutrge— Capacity  to  Labor — ^Double  Recovery. 

An  instruction  which  permitted  the  jury  to  award  damages  for  personal 
injurr  by  reason  of  "inability  to  work*  and  also  of  "diminished  capacity  to 
labor*'  was  not  erroneous  as  authorizing  a  double  recovery.  (On  motion  for 
rehearing.)  The  two  elements  of  damages  so  submitted  were  not  the  same, 
one  referring  to  the  period  of  entire  disability,  the  other  to  .that  of  diminished 
ability.  The  jury  were  to  be  credited  with  some  intelligenoe,  and  were  not 
likely  to  be  misled  by  such  charge  into  allowing  double  damages  for  the  same 
disability. 

%4 — Charge-^isoming  Negligence. 

Charge  considered  and  held  not  to  assume  the  existence  of  negligence;  but, 
if  so  defective,  to  be  no  ground  for  reversal,  since  the  proof  of  negligence 
was  clear  and  uncontroverted. 

tw— Charge— Bamaget— General  Knowledge  of  Jury. 

The  amount  of  damages  for  physical  and  mental  suffering  incident  to  in- 
jury to  the  person  can  not  be  proved  by  witnesses,  and  it  was  proper  to  in- 
struct the  jury  that  same  might  be  determined  by  them  from  their  general 
knowledge  and  experience. 

10. — EYidenoe — ^BedarationB  of  Patt  Snifering. 

Statements  by  an  injured  person  as  to  past  suffering  are  merely  hearsay; 
but  their  admission  is  here  held  no  ground  for  reversal,  since  the  same  declara- 
tiona  made  contemporaneously  with  the  suffering  were  proven  by  another  wit- 


11. — Requested  Charge— Negligence— Carrier  of  Passengers. 

A  carrier  of  passengers  is  held  to  more  than  ordinary  care.  An  instruc- 
tion defining  its  duty  as  that  of  "ordinary  care"  "measured  by  the  circum- 
atanees  of  the  occasion"  was  properly  refused. 

Appeal  from  the  District  Conrt  of  Falls  County.  Tried  below  be- 
fore Hon.  Biehard  I.  Munroe. 

Baker,  Botts,  Parker  &  Garwood  and  0.  i.  Strtbling,  for  appel- 
lant.— ^Where  it  is  so  clearly  established  from  the  undisputed  testi- 
mony as  to  admit  of  no  other  reasonable  hypothesis  or  conclusion 
that  a  fact  essential  to  plaintiffs  cause  of  action  is  not  proven,  it  be- 
comes the  duty  of  the  court  to  instruct  a  verdict  for  the  defendant. 
Art.  3353a,  R.  S.,  1895.  Choate  v.  San  Antonio  &  A.  P.  Bv.  Co., 
90  Texas,  83;  Southern  Pacific  Co.  v.  Winton,  66  S.  W.,  477;"  John- 
son v.  Texas  -Central  R.  Co.,  93  S.  W.,  433 ;  Galveston,  H.  &  S.  A. 
By.  V.  Patillo,  101  S.  W.,  498;  San  Antonio  Traction  Co.  v.  Levison, 
113  S.  W.,  572. 

Before  the  appellees  would  be  entitled  to  recover  a  verdict  under 
the  statute  which  authorizes  the  maintenance  by  them  of  this  suit 
tbey  must  establish  by  the  evidence  that  the  deceased  Nancy  Tasker 

Vol.  LXI  Civil— e. 


82  Texas  Civil  Appeals  Repobts,  Vol.  61.  [May, 

not  only  received  injuries  as  a  passenger  upon  appellant's  train  through 
its  negligence,  but  that  such  injuries  did  not  result  in  her  death. 
There  being  no  evidence  establishing  the  latter  fact,  the  verdict  of 
the  jury  should  be  set  aside.  Same  authorities.  Also  Ellison  y.  In- 
ternational &  G.  N.  R.  Co.,  75  S.  W.,  868;  International  &  G.  N.  R. 
Co.  V.  Ellison,  94  S.  W.,  910;  Gulf,  C.  &  S.  F.  v.  Moore,  68  S.  W., 
569 ;  Missouri,  K.  &  T.  Ry.  v.  Settle,  47  S.  W.,  p.  825 ;  Galveston,  etc. 
Ry.  V.  Bracker,  59  Texas,  75;  Mutual  Life  Ins.  Co.  v.  Tillman,  84 
Texas,  35;  International  &  G.  N.  R.  Co.  v.  Arias,  30  S.  W.,  446; 
Houston,  etc.  R.  Co.  v.  Louffler,  ^59  S.  W.,  558 ;  Aetna  Ins.  Co.  v. 
Eastman,  72  S.  W.,  431 ;  Texas,  etc.  Ry.  Co.  v.  Lee,  74  S.  W.,  345. 

The  requested  instruction  that  if  the  death  of  Nancy  Tasker  viras 
caused  by  the  ooncurring  effects  upon  her  strength  and  system  of 
her  injuries,  and  of  consumption  or  bowel  trouble,  verdict  should  be 
for  the  defendant,  should  have  been  given.  Ellison  v.  International 
&  G.  N.  Ry.,  75  S.  W.,  868. 

The  charge  of  the  court  authorizes  the  jury  to  award  damages  for 
loss  of  time,  inability  to  work  and  earn  money  and  diminished  capac- 
ity to  labor,  which  permits  a  double  recovery  for  the  same  loss,  con- 
trary to  law.  International  &  G.  N.  Ry.  Co.  v.  Butcher,  84  S.  W., 
1052;  Ft.  Worth  Ry.  Co.  v.  Morris,  101  S.  W.,  1039;  Gulf,  C.  &  S. 
Fe  Ry.  Co.  v.  Perry,  82  S.  W.,  344;  Houston  El.  Co.  v.  Seegar,  117 
S.  W.,  901;  Lyon  v.  Bedgood,  117  S.  W.,  900. 

The  amount  of  damages  to  be  assessed  by  the  jury  in  an  action 
of  this  character  should  be  based  upon  the  evidence  and  not  left  under 
the  charge  of  the  court  to  the  uncontrolled  discretion  of  the  jury, 
based  alone  upon  their  general  knowledge  and  experience,  and  such  a 
charge  is  misleading  and  erroneous.  Ft.  Worth  &  D.  C.  Ry.  v.  Spear, 
107  S.  W.,  613;  International  &  G.  N.  Ry.  v.  Ormond,  62  Texas,  276; 
Texas  &  P.  Ry.  Co.  v.  Lester,  75  Texas,  61. 

Descriptive  statements  of  past  mental  or  bodily  symptoms,  ailments 
or  condition  made  by  the  injured  person  to  another  party  when  tes- 
tified to  by  such  other  person  are  inadmissible,  for  the  reason  that 
such  statements  are  hearsay,  and  self-serving  declarations.  Runnells 
V.  Pecos  &  N.  T.  Ry.  Co.,  i07  S.  W.,  648 ;  Railway  Co.  v.  Martin,  63 
S.  W.,  1089 ;  International  &  G.  N.  Ry.  Co.  v.  Boykin,  74  S.  W.,  95 ; 
Hicks  V.  Galveston,  H.  &  S.  A.,  71  S.  W.,  323 ;  Wells,  Fargo  &  Co.  v. 
Boyle,  87  S.  W.,  166;  Kelly  v.  Railway  Co.,  20  Am.  St.  Rep.,  514; 
16  Cyc,  1162. 

W.  E.  Sogers,  for  appellees. 

JENKINS,  Associate  Justice. — This  suit  was  brought  by  Wil- 
liam Maxwell  and  others,  the  adult  children  of  Nancy  Tasker,  for  in- 
juries alleged  to  have  been  received  by  said  Nancy  Taster,  occasioned 
by  the  negligence  of  the  defendant  company.  It  is  alleged  in  plain- 
tiiFs  petition  that,  subsequent  to  receiving  said  injuries,  the  said 
Nancy  Tasker  died  "of  other  causes  and  not  as  a  result  of  said  in- 
juries so  received."  This  suit  was  brought  under  Art.  3353a  of  the 
Revised  Statutes,  which  provides  that  causes  of  action  for  personal 
injuries  other  than  resulting  in  the  death  of  the  injured  shall  not 
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abate  by  reason  of  the  death  of  the  injured  partj^  but  the  same  shall 
survive  to  the  heirs  and  legal  representatives  of  such  injured  party. 

The  alleged  injuries,  if  any,  were  received  by  said  Nancy  Tasker, 
on  the  14th  day  of  February,  1906,  near  Hempstead,  while  a  passen- 
ger on  defendant's  train.  She  died  in  Marlin  in  November,  1906. 
The  undisputed  evidence  shows  that  while  Nancy  Tasker  was  a  pas- 
senger on  defendant's  train,  as  alleged,  the  pipe,  in  the  coach  con- 
nected with  the  heater  exploded,  tearing  out  the  closet,  a  part  of  the 
roof  of  the  car  and  shattering  the  windows  on  each  side.  No  external 
injuries  were  inflicted  on  the  body  of  Nancy  Tasker,  but  she  seemed 
at  the  time  to  be  very  much  frightened.  She  went  to  the  house  of 
her  daughter  near  Hempstead,  ate  no  supper  and  complained  that 
night  of  pains  in  her  back  and  in  her  stomach,  and  vomited  blood. 
She  remained  at  the  house  of  her  daughter  until  in  June,  during 
most  of  which  time  she  was  confined  to  her  bed.  Dr.  LeGrand  was 
called  to  see  her  on  February  20th,  and  treated  her  for  pneumonia. 
From  Hempstead  she  went  to  Marlin,  where  she  died  in  November 
following.  Dr.  Shaw,  a  physician  at  Marlin  was  called  to  see  her 
three  days  before  her  death.  He  says:  "From  what  I  could  gather 
from  the  history  of  her  trouble,  she  had  pulmonary  trouble  and  her 
bowels  were  implicated.  The  condition  of  her  bowels  indicated  the 
last  stages  of  consumption — ^tuberculosis.''  He  further  said:  *T[  had 
no  opinion  at  all  about  what  was  the  cause  of  her  condition  .  .  . 
Nancy  Tasker's  condition  might  have  been  due  to  the  hurt  on  the 
train.'* 

Appellant's  first  assignment  of  error  is:  '^The  court  erred  in  re- 
fusing peremptory  instruction  No.  1  requested  by  the  defendant,  as 
follows:  *The  jury  are  instructed  to  return  a  verdict  for  the  defen- 
dant in  this  case,'  because  said  instruction  was  called  for  by  the  evi- 
dence." Appellant's  second,  third  and  fourth  assignments  of  error 
complain  of  the  action  of  the  court  in  refusing  to  grant  a  new  trial 
for  the  reasons:  1st,  The  evidence  fails  to  show  that  Nancv  Tasker 
received  any  injury  while  a  passenger  on  defendant's  train;  and,  2nd, 
that  if  she  was  so  injured  she  died  from  the  injuries  so  received.  If 
either  of  these  positions  be  correct  the  plaintiffs  were  not  entitled  to 
recover  under  their  allegations  in  this  case.  In  other  words,  it  was 
incumbent  on  plaintiffs  to  establish  by  a  preponderance  of  the  evi- 
dence that  the  deceased  was  injured  while  a  passenger  on  defen- 
dant's train,  and  that  she  died  from  other  causes  than  from  said  in- 
juries. 

We  do  not  think  the  court  erred  in  failing  to  give  the  peremptory 
instruction,  as  above  set  out.  It  is  only  where  there  is  an  entire  ab- 
sence of  testimony  as  to  some  allegation  in  plaintiff's  petition  necessary 
to  a  recovery,  or  where  the  facts  proven  leave  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn  therefrom,  that  the 
court  should  peremptorily  instruct  the  jury.  Choate  v.  Railway  Co., 
90  Texas,  88 ;  l*ee  v.  Bailway  Co.,  89  Texas,  588 ;  Morris  v.  Insurance 
Co.,  43  S.  W.,  900;  Cahill  v.  Benson,  19  Texas  Civ.  App.,  30,  46 
S.  W.,  891 ;  Qaunce  v.  Bailway  Co.,  20  Texas  Civ.  App.,  33,  48  S.  W., 
526;  Mustain  v.  Stokes,  90  Texas,  362,  38  S.  W.,  759;  Southern  Pac. 
Co.  V.  Winton,  27  Texas  Civ.  App.,  503,  66  S.  W.,  483.     The  evi- 
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dence  in  this  case  clearly  demanded  that  the  issues  as  to  whether  or 
not  the  deoaased  received  injuries  in  said  accident^  and  if  so,  whether 
she  died  from  such  injuries,  or  from  some  other  cause,  be  submitted 
to  the  jury. 

The  appellant  as  on«  of  its  grounds  for  a  new  trial  in  the  court 
below  alleged  that  the  verdict  was  clearly  against  the  prepondercmce 
of  the  evidence,  and  assigns  error  on  the  failure  of  the  court  to  grant 
it  a  new  trial  on  this  ground.  Trial  courts  should,  perhaps,  be  more 
liberal  in  granting  new  trials  where  the  verdict  is  manifestly  against 
the  weight  of  the  evidence,  to  that  extent  which  shows  that  injus- 
tice has  been  done.  The  judge  should  not  abdicate  the  functions  of 
his  office  and  permit  the  prerogatives  of  the  jury  to  be  perverted  to 
the  accomplishment  of  wrong.  Justice  Washington  once  said  that  it 
took  thirteen  men  in  his  court  to  rob  a  man  of  his  property.  This 
is  a  courageous  position  for  a  trial  judge  to  take  in  a  proper  case. 
On  the  other  hand,  a  judge  should  not  assume  that  '%e  is  the  people 
and  wisdom  shall  die  with  him.*'  The  Constitution  of  this  State 
provides  that  the  right  of  trial  by  jury  shall  remain  inviolate;  our 
statute  makes  the  jury  the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their  testimony,  and  a  trial 
judge  should  not  ruthlessly  invade  their  province,  merely  because  he 
would  have  drawn  a  different  deduction  from  the  testimony  of  the 
witnesses.  We  do  not  mean  to  intimate  that  the  trial  judge  probably 
ought  to  have  drawn  a  deduction  from  the  evidence  in  this  case  dif- 
ferent from  that  drawn  by  the  jury,  as  shown  by  their  verdict.  On 
theT  contrary,  we  think  the  verdict  of  the  jury  is  sustained  by  the  pre- 
ponderance of  the  evidence.  But,  if  we  did  not  think  so,  the  trial 
judge  having  had  the  witnesses  before  him  and  observed  their  con- 
duct and  manner  of  testifying,  and  having  overruled  the  contention 
of  appellant  as  set  forth  in  its  motion  for  a  new  trial  that  the  ver- 
dict was  against  the  preponderance  of  the  evidence,  still,  it  would  not 
be  proper  for  this  court  to  reverse  on  that  account,  there  being  suf- 
ficient evidence  to  sustain  the  verdict  of  the  jury.  **We  do  not  dis- 
turb a  verdict  because  the  preponderance  of  proof  is  against  it."  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Bracken,  59  Texas,  76.  There  is  nothing 
in  this  case  to  indicate  that  the  jury  were  influenced  by  prejudice. 
The  verdict  was  for  only  $337.50. 

There  can  be  no  doubt  that  the  testimony  sustains  the  finding  of 
the  jury  as  to  injuries  having  been  received  by  the  deceased  in  the 
accident  which  occurred  on  the  train,  but  when  it  comes  to  the  ques- 
tion of  the  cause  of  her  death,  if  we  abandon  the  practical  rules  of 
law,  and  take  an  excursion  into  the  wide  fields  of  causation,  we  may 
find  ourselves  involved  in  a  maze  of  speculation  and  doubt.  Dr.  Shaw 
said  that  she  died  of  tuberculosis,  but  he  could  not  say  that  her  con- 
dition might  not  have  been  due  to  the  injuries  received  by  her  on  the 
train.  Prom  which  we  infer  that  he  meant  to  say  that  tuberculosis 
might  have  been  caused  by  such  injuries.  As  this  doctor  did  not  know 
anything  about  the  nature  of  such  injuries,  and  did  not  see  her  until 
some  ten  months  after  her  injuries  were  received,  of  course,  he  could 
not  say  that  such  injuries  did  produce  the  disease  of  which  she  died. 
As  the  evidence  shows  that  she  suffered  from  nervous  prostration  ira- 
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mediately  and  for  a  considerable  time  after  such  accident,  he  might 
have  meant  that  her  weakened  condition,  by  reason  of  such  injuries, 
if  such  was  the  fact,  rendered  her  susceptible  to  tuberculosis;  and, 
as  the  evidence  shows  that  she  was  in  good  health  prior  to  said  ac- 
cident, it  might  be  inferred  that,  but  for  such  injuries,  she  would  not 
have  contracted  tuberculosis.  But  if  this  be  true,  does  it  follow  that 
the  injuries  received  in  the  accident  were  the  cause  of  her  death? 
"The  whole  doctrine  of  causation,  considered  in  itself,  metaphysi- 
cally, is  of  profound  difficulty,  even  if  it  may  not  be  said  of  mystery. 
The  maxim  of  the  school  men  causa  causaniis,  causa  est  causita  is, 
in  a  sense,  true.  Perhaps  no  event  can  occur  which  may  be  con- 
sidered as  insulated  and  independent;  every  event  is  itself  the  effect 
of  some  cause  or  combination  of  causes,  and  in  its  turn  becomes  the 
cause  of  many  ensuing  consequences,  more  or  less  immediate  or  remote. 
The  law,  however,  has  adopted  the  practical  rule  of  regarding  the 
proximate,  and  not  the  remote  cause  of  the  occurrence  which  is  the 
subject  of  inquiry.**  Marble  v.  City  of  Worcester,  4  Gray,  398.  "The 
proximate  and  not  the  remote  cause.**  That  looks  easy.  "In  jure 
non  remota  causa,  sed  proxima  specta,"  is  a  mazim  very  plain  in  its 
statement,  but,  like  otner  maxims,  oftentimes  difficult  in  its  appli- 
cation. What  is  the  proximate  cause  of  an  event  ?  "Wlien  it  is  said 
that  the  cause  to  be  sought  is  the  direct  and  proximate  cause,  it  is 
Dot  meant  that  the  cause  or  agency  which  is  nearest  in  time  or  place 
to  the  result  is  necessarily  to  be  chosen.  The  active,  efficient  cause 
which  sets  in  motion  a  train  of  events  which  bring  about  a  result, 
without  the  intervention  of  any  force  started  and  working  actively 
from  a  new  and  independent  source,  is  the  proximate  cause  referred  to 
in  the  cases.**  Lynn  Gas  &  E.  Co.  v.  Insurance  Co.,  158  Mass.  570,  20 
L.  B.  A.,  303 ;  Waters  v.  Insurance  Co.,  11  Pet.,  219,  9  United  States, 
J^w.  ed.,  697.  "One  test  as  to  proximate  cause  is  to  determine 
whether  the  alleged  result  is  the  probable  and  natural  consequence 
of  the  operation  of  the  alleged  cause,  and  ought  it  to  have  been  fore- 
seen, in  the  light  of  the  attendant  circumstances.**  McDonald  v. 
Snelling,  14  Allen,  295,  92  Am.  Dec,  768.  'Though  there  be  neg- 
ligence, without  which  the  injury  might  have  been  prevented,  if  the 
immediate  cause  is  the  independent  act  of  a  third  party,  the  party 
negligent  will  not  be  responsible  for  the  damage.**  First  National 
Bank  v.  Telephone  Co.,  30  Ohio,  555,  27  Am.  Eep.,  491.  '"Where  a 
cause  is  sufficient  to  produce  a  result,  the  law  will  not  regard  the 
cause  of  that  cause.**  Howard  P.  Insurance  Co.  v.  Transportation 
Co.,  12  Wall.,  194,  TJ.  S.  20  Law.  ed.,  378;  Freeman  v.  Mer.  Ass'n, 
156  Mass.,  353,  30  K  E.,  1013',  17  L.  R.  A.,  753.  'TVhere  a  thing 
is  remotely  conducive  to  an  injury,  but  could  not  have  produced  the 
disaster  without  the  interposition  of  an  independent  agency,  it  can 
not  be  said  to  be  the  cause.** 

Trouble  in  reference  to  this  matter  has  oftimes  arisen  in  not  dis- 
tinguishing a  condition  from  a  cause.  "'Condition  is  not  a  cause.'* 
Marble  v.  City  of  Worcester,  4  Cray,  399;  Line  v.  Johnson,  12  East, 
648.  Where  there  was  an  unnecessary  delay  in  a  voyage,  and  a  ship 
encountered  a  storm  which  it  would  not  have  encountered  but  for  the 
delay,  held  that  the  delay  was  not  the  proximate  cause  of  the  damage 
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resulting  from  the  storm.  Daniels  v.  Valentine,  23  Ohio  St.,  532,  13 
Am.  Bep.,  268.  Doubtless  Mary  spoke  the  truth  when  she  said  to 
Jesus:  "If  Thou  had  been  here  my  brother  would  not  have  died," 
still,  it  was  sickness,  and  not  the  absence  of  Jesus,  that  caused  the 
death  of  Lazarus. 

Many  more  decisions,  in  criminal  as  well  as  in  civil  cases,  might 
be  referred  to  as  illustrative  of  the  doctrine  of  proximate  cause,  for 
this  has  been  a  fruitful  source  of  litigation.  We  might  also  refer 
with  profit  to  the  text  books,  such  as  Parsons  on  Contracts,  and  Green- 
leaf  on  Evidence,  and  especially  to  Mr.  Wharton^s  lucid  and  phil- 
osophical exposition  of  the  doctrine  of  causation,  but  we  think  the 
excerpts  above  given  are  su£5cient  to  sustain  our  conclusions  as  ap- 
plied to  the  facts  of  this  case,  which  arc:  If  the  evidence  had  shown 
that  tuberculosis,  of  which  Nancy  Tasker  died,  was  produced  by  the 
injuries  which  she  received  while  on  defendant's  train,  without  the 
intervention  of  any  independent  cause,  we  would  hold  that  such  in- 
juries were  the  cause  of  her  death.  And  if  it  had  been  shown  that 
tuberculosis  was  the  usual  and  natural  consequence  of  such  injuries, 
in  the  absence  of  any  evidence  as  to  other  cause  for  such  disease,  we 
might  be  warranted  in  holding  that  her  death  resulted  from  such  in- 
juries. For  example.  If  it  be  shown  that  one  received  a  wound,  in 
which,  without  fault  of  the  physician  or  nurse,  blood  poison  set  up, 
causing  death,  the  wound  would  be  the  proximate  cause  of  the  death. 
But  if  it  appear  that  said  wound  greatly  reduced  the  physical  con- 
dition of  the  party  receiving  the  same,  and  that  he  thereafter  took 
the  measles  and  died  therefrom,  when  he  probably  would  not  have 
died  but  for  his  weakened  physical  condition,  in  such  case  the  measles, 
and  not  the  wound,  would  be  the  cause  of  death.  The  patient's  en- 
feebled system  would  be  an  unfavorable  condition,  but  the  measles 
would  be  the  cause  of  death. 

There  is  no  testimony  in  this  case  to  show  that  the  injuries  re- 
ceived by  Nancy  Tasker  did,  in  fact,  or  were  even  calculated  to  pro- 
duce tuberculosis,  of  which  disease  the  testimony  showed  that  she 
died. 

Appellant  complains  in  its  fifth  assignment  of  error  of  the  re- 
fusal of  the  court  to  give  a  special  charge  requested  by  appellant  to 
the  effect: 

1st. — If  they  believed  ''that  Nancy  Tasker  died  from  consumption 
or  some  bowel  trouble  caused  by  the  injuries  received  by  said  Nancy 
Tasker  while  a  passenger  on  defendant's  train,"  etc.,  to  find  for  de- 
fendant. We  do  not  think  there  was  error  in  the  failure  of  the  court 
to  give  this  portion  of  the  requested  charge.  The  court  plainly  charged 
the  jury  that  if  Nancv  Tasker  died  from  the  effect  of  such  injuries, 
to  find  for  the  defendant;  and  there  was  no  evidence  on  which  to 
submit  the  issue  as  to  whether  or  not  her  tuberculosis  was  produced 
by  said  injuries. 

2nd.-^That  "it  the  death  of  Nancy  Tasker  was  caused  by  the  con- 
curring effects  upon  her  strength  and  system  of  such  injuries,  and 
of  such  consumption  or  bowel  trouble,  to  find  for  the  defendant." 
We  hold  that  this  is  not  the  law  as  applicable  to  the  facts  of  the  case. 
We  presume  that  this  charge  was  asked  upon  the  legal  proposition 
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that  where  two  or  more  causes  concur  to  produce  an  efifect,  and  it 
can  not  be  determined  which  contributed  most  largely,  or  whether, 
without  the  concurrence  of  both  it  would  have  happened  at  all,  and 
a  particular  party  is  responsible  for  one  of  the  causes  and  not  for 
the  other,  no  recovery  can  be  had,  upon  the  ground  that  it  can  not 
be  judicially  ascertained  what  was  the  cause  of  the  occurrence.  Mar- 
ble V.  City  of  Worcester,  4  Gray,  397.  But,  as  we  view  the  evidence 
in  this  case,  it  does  not  show  that  the  injuries  received  could  be  held 
to  be  a  "concurring  cause  of  her  death."  If  they  had  any  effect  at 
all,  it  was  only  to  produce  a  weakened  condition,  which  possibly 
might  have  rendered  her  more  susceptible  to  disease,  but,  even  on 
this  point,  there  is  a  total  lack  of  evidence.  When  there  are  two 
concurrent  causes  of  loss  the  predominating  eflBcient  one  will  be  re- 
garded as  the  proximate  one  when  the  damage  done  by  each  can  not 
be  distinguished.  Ellison  v.  Bailway  Co.,  33  Texas  Civ.  App.,  1, 
75  S.  W.,  870;  Howard  P.  Insurance  Co.  v.  Transportation  Co.,  12 
Wall.,  194,  20  United  States  Law.  ed.,  p.  378.  Of  course,  this  prin- 
ciple of  law  would  not  relieve  the  court  of  the  necessity  of  submitting 
to  the  jury,  upon  proper  request,  the  issue  as  to  which  was  the  pre- 
dominating and  efficient  cause,  where  the  evidence  raises  that  issue. 
The  evidence  did  not  raise  that  issue  as  to  the  death  of  Nancy  Tasker, 
and  no  such  charge  was  requested. 

Appellant  in  its  sixth  assignment  of  error  complains  of  the  charge 
of  the  court  as  authorizing  a  double  recovery.  The  charge  on  this 
point  is  as  follows:  .  .  .  "You  have  the  right  to  consider  the 
bodily  and  mental  pain,  if  any,  endured  by  said  Nancy  Tasker,  loss 
of  time  and  inability  to  work  and  earn  money,  if  any,  and  her  dimin- 
ished capacity  for  labor,  if  any,  resulting  from  said  injuries,  if  any, 
and  the  necessary  and  reasonable,  expenses  incurred  in  doctors'  bills 
and  medicines,  if  any,  resulting  directly  from  defendant's  wrongful 
and  negligent  acts,  if  the  evidence  shows  these  circumstances  existed." 
At  the  request  of  appellant  the  court  charged  the  jury  that  they 
would  not  take  into  consideration  any  of  the  elements  of  damages 
above  enumerated  arising  from  disease  not  primarily  occasioned  by 
the  injuries  alleged  to  have  been  inflicted  by  appellant.  A  charge 
which  allows  a  jury  to  assess  damages  twice  for  the  same  cause,  is 
error,  (International  &  G.  N".  By.  Co.  v.  Butcher,  98  Texas,  462,  84 
S.  W.,  1052;  Ft.  Worth  &  E.  G.  By.  Co.  v.  Morris,  45  Texas  Civ. 
App.,  596,  101  S.  W.,  1038 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Perry, 
36  Texas  Civ.  App.,  414,  82  S.  W.,  345)  but  we  do  not  think  that 
this  charge  allowed  the  jury  to  assess  double  damages.  See  Houston 
El.  Co.  V.  Segar,  117  S.  W.,  901 ;  Lyon  v.  Bedgood,  117  S.  W.,  900, 
and  the  authorities  cited  in  said  decisions. 

Appellant  further  complains  of  that  portion  of  the  charge  above 
set  out  as  being  on  the  weight  of  the  evidence  in  assuming  that  the 
defendant  was  guilty  of  negligence.  We  think  the  jury  understood 
that  the  words,  "If  the  evidence  showed  these  circumstances  existed,'* 
referred  to  the  circumstances  which  would  constitute  negligence. 
However,  under  the  testimony  in  this  case,  there  could  be  no  ques- 
tion as  to  the  negligence  of  the  railroad  company;  and  it  is  not 
error  for  the  trial  court  to  assume  a  fact  which  is  clearly  established  J 
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by  uncontroverted  evidence.  Wintz  v.  Morrison,  17  Texas,  388;  Rail- 
way Co.  V.  Stewart,  57  Texas,  170;  Bonner  v.  Green,  24  S.  W.,  837; 
Telephone  Co.  v.  Burgess,  60  S.  W.,  1025;  Railway  Co,  v.  MoUoy,  64 
Texas,  614. 

Appellant  complains  of  that  portion  of  the  court's  charge  which 
instructs  the  jury  that  ^'it  is  not  necessary  that  the  amount  of  dam- 
ages resulting  from  personal  injuries  should  be  proven  by  witnesses, 
but  it  is  to  be  determined  by  you  from  your  general  knowledge  and 
experience,  and  the  damages  herein  referred  to  are  actual  damages." 
Tlie  amount  of  damages  suffered  from  personal  injuries,  outside  of 
expenses  incurred  for  medical  bills,  nursing,  fitc.  are,  in  their  very 
nature,  not  provable  by  witnesses.  Should  a  witness  undertake  to 
state  what  would  compensate  a  party  for  physical  or  mental  suffering 
in  such  case,  he  would  simply  be  giving  his  opinion  in  a  matter  about 
which,  if  the  circumstances  have  been  proven,  he  is  in  no  better  po- 
sition to  form  a  correct  conclusion  than  are  the  jury.  The  jury  must 
form  their  conclusion  from  their  general  knowledge  and  experience. 
It  is  true,  their  knowledge  and  experience  must  be  applied  to  the 
facts  in  evidence,  and  not  to  anything  else;  and  a  charge  which  allows 
them  to  assess  the  damages  upon  their  experience,  without  reference 
to  the  facts  in  evidence,  is  eroneous.  Railway  Co.  v.  Spear,  107  S. 
W.,  615.  But  a  charge  is  to  be  construed  as  a  whole.  Immediately 
preceding  that  portion  of  the  charge  above  complained  of  the  jury 
are  given  a  correct  basis  for  the  assessment  of  damages,  to  wit : 
physical  and  mental  suffering,  and  reduced  capacity  to  earn  money; 
and  we  think  the  paragraph  complained  of  does  no  more  than  au- 
thorize the  jury  to  apply  their  general  knowledge  and  experience  in 
determining  the  amount  of  damages  that  they  would  assess  for 
these  things,  under  the  circumstances  in  evidence. 

Appellant  in  its  eighth  and  ninth  assignments  of  error  complains 
of  the  action  of  the  court  in  permitting  Celia  Clark,  a  daughter  of 
deceased,  to  testify  that  her  mother  told  her,  three  days  after  the  ac- 
cident, that  when  she  got  home  the  day  of  the  accident  (meaning 
when  she  got  to  the  house  of  her  daughter,  Rosa  Williams)  "she  was 
in  pain  all  over  and  thought  she  would  die;  that  she  was  suffering 
all  over  with  pain ;  that  she  pulled  off  her  corsets  and  laid  down,  and 
she  had  a  pain  in  her  back  and  in  her  stomach.^'  This  evidence  was 
hearsay  and  ought  not,  for  that  reason,  to  have  been  admitted,  and 
if  the  facts  so  testified  to  by  this  witness  were  in  any  wise  contra- 
dicted by  any  other  testimony  in  the  case,  and  if  they  were  not  pro- 
ven aliunde,  the  admission  of  this  testimony  would  be  the  cause  for 
reversal.  But  these  same  facts  are  testified  to  by  Rosa  Williams,  who 
was  present  at  the  time  and  place  mentioned,  and  are  in  no .  wise 
contradicted  by  any  other  testimony  in  the  case.  Under  these  cir- 
cumstances, we  hold  that  the  error  in  admitting  this  hearsay  testi- 
mony was  not  material. 

Appellant  complains  of  the  refusal  of  the  court  to  give  the  follow- 
ing special  charge:  "The  jury  are  instructed  that  negligence  in  its 
legal  sense,  means  the  failure  to  use  ordinary  care  in  performing  a 
duty,  which  failure  is  the  proximate  cause  of  injury  to  a  person  to 
whom  the  duty  was  due.     The  duty  is  dictatea  and  measured  by 
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the  circumstances  of  the  occasion/*  "The  circumstances  of  tlie  oc- 
casion" in  this  case  were  that  the  deceased  was  a  passenger  on  the 
appellant's  train.  Under  such  circumstances  the  appellant  owed  her 
more  than  the  use  of  "ordinary  care."  On  this  subject  the  court  be- 
low charged  the  jury  in  the  yery  language  of  the  Halloren  case  [In- 
ternational &  G.  N.  Ry.  Co.  V.  Halloren]  63  Texas,  53,  cited  and 
approved  by  our  Supreme  Court  in  International  &  G.  N.  Ry.  v. 
Welch,  86  Texas,  204. 

Finding  that  no  material  error  was  committed  in  the  trial  of  this 
case,  we  affirm  the  same. 

Afftrmed, 

OPINION    ON    MOTION    FOR    REHEARING. 

• 

The  appellant  in  its  motion  for  rehearing  in  this  case  vigorously 
assails  the  decision  of  this  court,  in  holding  that  there  was  not  re- 
versible error  in  the  charge  of  the  court  therein  set  out  as  to  the 
measure  of  damages.  The  contention  of  appellant  is,  that  said  charge 
instructed  the  jury  to  assess  double  damages,  in  that  it  permitted  a 
recovery  for  both  "inability  to  work,"  and  "diminished  capacity  to 
labor."  As  the  question  of  double  damages  is  a  matter  of  consid- 
erable importance,  by  reason  of  the  frequency  with  which  it  is  urged 
as  an  objection  to  charges  of  trial  courts  in  personal  injury  cases,  we 
feel  called  upon  to  add  something  to  what  we  have  said  on  this  sub- 
ject in  the  opinion  heretofore  rendered  in  this  case. 

Appellant  is  not  without  high  authority  which  tends  to  support 
its  contention,  but  we  think  this  case  can  be  differentiated  from  the 
leading  cases  relied  upon  in  the  brief  of  its  able  counsel,  and  we  are 
not  disposed  to  extend  this  doctrine  beyond  the  limit  which  it  has 
already  reached.  We  doubt  not,  that  many  cases  have  been  reversed 
for  the  alleged  reason  that  the  jury  were  misled  by  the  charge  of 
the  court,  when  nothing  of  the  kind  occurred.  In  the  language  of 
Justice  Williams  of  our  Supreme  Court:  "On  such  questions  as  this 
it  is  fair  to  allow  something  for  the  intelligence  of  the  jurors,  and 
assume  that  common  sense  would  save  them  from  the  commission  of 
such  an  error,  unless  the  court  by  its  charge  should  misdirect  them." 
Knittell  v.  Schmidt,  16  Texas  Civ.  App.,  7,  40  S.  W.,  509.  Why  as- 
sume that  the  court  has  misdirected  the  jury  when  it  is  plain  that  the 
court  understood  and  intended  to  give  to  the  jury  the  correct  rule  of 
law,  and  has  used  language  that  is  not  calculated  to  mislead  a  man 
of  ordinary  intelligence,  and  can  be  held  to  have  done  so  only  by 
putting  a  hypercritical  construction  on  the  language  used?  We  doubt 
not  that  juries,  in  cases  of  this  character,  sometimes  render  excessive 
verdicts,  but  the  true  solution  of  such  verdicts  will  generally  be  found 
in  the  fact  that  they  were  led  by  their  sympathies  or  prejudices,  and 
not  that  they  were  misled  by  the  charge  of  the  court.  If  such  cases 
are  to  be  reversed,  let  it  be  charged  to  the  passions  of  the  jurors, 
where  it  belongs,  and  not  to  their  want  of  intelligence,  by  saying  that 
they  were  misled  by  the  charge-  of  the  court.  And  it  were  better  that 
error  be  committed  on  this  ground  than  on  the  other,  for  in  such 
case  injury  is  done  to  no  one  but  the  plaintiff  in  the  particular  case; 
whereas,  if  error  be  committed  by  being  over  technical  as  to  the  charge 
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of  the  court,  a  precedent  will  be  made  which  will  remain  to  pester 
many  worthy  litigants  in  courts  of  justice. 

Counsel  for  appellants  ask:  What  is  the  difference  between  ^'in- 
ability  to  work"  and  "diminished  capacity  for  labor?"  The  same 
that  there  is  between  "loss  of  time"  by  reason  of  injuries  and  **di- 
minished  capacity  to  labor,"  which  has  so  often  been  urged  to  mean 
one  and  the  same  thing.  But  Justice  Williams  in  Knittell  v.  Schmidt, 
supra,  thought  there  was  a  difference.  He  said:  "In  most  cases  of 
personal  injury  loss  of  time  results  from  total  suspension  of  the  power 
to  work,  while  if  this  power  is  not  entirely  gone,  for  the  time  there 
is  a  diminished  capacity.  This  difference  between  the  two  elements 
is  suggested  to  the  ordinary  mind  by  the  two  expressions  used."  Par- 
aphrasing this  sentence,  we  may  say  that  inability  to  work  means  the 
total  suspension  of  the  power  to  work,  and  diminished  capacity  to 
labor  means  lessening,  without  totally  destroying  the  power  to  labor. 
Inability  means  without  ability;  lessened  capacity,  means  that  par- 
tial ability  remains.  As  such  expressions  are  commonly  used,  a  jury 
would  not  probably  understand  them  as  meaning  the  same,  and  that 
they  were  instructed  to  allow  damages  twice  for  one  and  the  same 
cause.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Brown,  16  Texas  Civ.  App.,  93, 
40  S.  W.,  614;  Texas  Central  Ry.  Co.  v.  Stewart,  1  Texas  Civ.  App., 
642,  20  S.  W.,  964;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wilson,  79  Texas, 
371,  15  S.  W.,  280,  23  Am.  St.  Rep.,  345,  11  L.  R.  A.,  486 ;  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Belt,  24  Texas  Civ.  App.,  281;  59  S.  W.,  612; 
Missouri,  K.  &  T.  Ry.  Co.  v.  White,  22  Texas  Civ.  App.,  424,  55  S. 
W.,  594;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Warner,  22  Texas  Civ.  App., 
167,  54  S.  W.,  1066-7. 

Appellant  relies  in  support  of  its  position  upon  Pt.  Worth  &  B.  G. 
Ry.  Co.  V.  Morris,  45  Texas  Civ.  App.,  596,  101  S.  W.,  1039,  which 
was  reversed  because  the  charge  with  reference  to  loss  of  time  and 
diminished  capacity  to  labor,  directed  the  jury  to  assess  double  dam- 
ages. The  court  in  that  case  said  it  was  "constrained"  to  so  hold  by 
force  of  the  opinion  in  International  &  G.  N".  Ry.  Co.  v.  Butcher,  98 
Texas,  462,  84  S.  W.,  1052.  In  delivering  the  opinion  the  court  says: 
'This  charge,  in  terms,  directed  the  jury,  not  simply  what  to  consider 
in  assessing  the  damages,  but  to  assess  the  damages,  etc.  In  Railway 
Co.  V.  Butcher,  supra,  the  court  says:  The  Honorable  Court  of  Civil 
Appeals  cites  in  support  of  its  conclusion  Texas  &  Pac.  Ry.  Co.  v. 
Morin,  66  Texas,  225,  18  S.  W.,  503.  The  difference  between  the 
charge  quoted  in  the  opinion  in  that  case  and  that  before  us  is,  that 
the  court  told  the  jury  to  consider  (italics  ours)  the  facts  grouped 
in  each  proposition  in  arriving  at  the  sum  of  compensation  for  all 
effects  of  the  injuries,  etc.  And  so  in  this  case,  the  difference  is  that 
here  the  court  did  not,  in  terms,  direct  the  jury  to  assess  damages  on 
account  of  the  items  mentioned,  but  only  informed  them  that  they 
had  "the  right  to  consider"  such  matters  in  assessing  the  damages. 

It  is  hardly  conceivable  that  a  jury  of  the  commonest  intelligence 
would  conceive  it  to  be  right  and  proper  to  allow  compensation  twice 
for  the  same  loss."  Knittell  v.  Schmidt,  supra,  and  we  do  not  think 
the  jury  could  have  interpreted  the  charge  in  this  case  as  directing 
them  so  to  do. 
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Believing,  after  a  careful  review,  that  we  committed  no  error  in 
the  opinion  rendered  herein,  the  motion  for  a  rehearing  is  overruled. 

Overruled. 
Writ  of  error  refused. 


G.  P.  AwALT,  Je.,  v.  J.  L.  Schooler  et  al. 

Decided  May  11,  1910. 

1. — Attadunent — Jud^rment — ^Amonnt. 

An  attachment  lien  can  be  foreclosed  only  for  the  amount  for  which  at- 
tachment was  sued  out,  though  plaintiff  recovers  judgment  for  a  greater  sum. 

8. — ^Attachment — ^Affidavit — ^Amount. 

An   affidavit   for  attachment   stating  the   amount  of   indebtedness    claimed 

on  the  notes  sued  on  is  not  rendered  uncertain  as  to  amount  by  the  addition 

of    the   words    "exclusive    of    attorney's   fees,"    where  no    attorney's    fees    are 
sought  to  be  recovered. 

S. — Attachment — Affidavit — ^Pleading. 

DeiSendant  in  attachment  can  not  attack  the  sufficiency  of  the  affidavit 
for  procuring  the  writ  by  evidence  that  plaintiff  did  not  in  fact  swear  to 
what  the  attestation  of  the  officer  shows  that  he  did,  without  pleadings  rais- 
ing such  issue. 

i. — Attachment — ^Llen — ^Rcal  Property — ^Foreclosure — ^Pleading. 

It  was  not  necessary  for  plaintiff  to  file  pleading  describing  the  land 
attached  by  him  along  with  personal  property,  where  his  judgment  merely 
establishes  his  lien  against  the  land,  decreeing  foreclosure  and  sale  of  the 
personal  property  only. 

6^ — ^Practice  on  Appeal — ^Reformation  of  Judgment — Costs. 

Where  error  in  the  judgment  as  to  the  amount  for  which  foreclosure  of 
attachment  lien  was  awarded  was  not  called  to  the  attention  of  the  trial 
court,  the  reformation  of  such  judgment  on  appeal  will  not  carry  the  costs 
thereof  against  the  appellee. 

Appeal  from  the  County  Court  of  Hamilton  County.  Tried  below 
before  Hon.  J.  W.  Warren. 

J.  L.  Lewis,  for  appellant. — The  expression,  in  the  aflBdavit, — "ex- 
clusive of  attorney  fees,'*  used  in  connection  with  and  qualifying  data 
by  which  the  indebtedness,  but  for  the  expression  quoted,  might  have 
been  computed,  makes  such  indebtedness  uncertain.  If  this  is  not  the 
case,  then  the  expression  means  nothing.  Rev.  Stats.,  art.  186,  sec.  1 ; 
Jones  V.  Perkins,  59  Texias,  300. 

The  affidavit  nowhere  shows,  affirmatively,  that  affiant  swore  pos- 
itively to  the  things  alleged,  which  ought  to  be  done  in  attachment  pro- 
ceedings. Bev.  Stats.,  art.  186;  Sanover  v.  Jacobson,  14  S.  W.,  458. 
Testimony  that  afiBant  did  not  swear  positively  to  the  facts  stated, 
should  have  been  heard  and  the  attachment  quashed. 

There  being  absolutely  no  pleading  describing  the  land  described  in 
the  judgment,  and  upon  which  the  attachment  lien  was  established, 
that  part  of  the  judgment  so  establishing  said  lien  upon  land  therein 
described,  was  erroneous.  Sellman  v.  Lee,  55  Texas,  319;  Spiva  v. 
Williams,  20  Texas,  442. 
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Langford  &  Cheslcy,  for  appellees. — ^Where  the  affidavit  for  attach- 
ment sets  out  the  indebtedness  as  certain  promissory  notes^  correctly 
describing  them^  giving  date  of  execution,  amount  of  each,  rate  of  in- 
terest from  date  and  concluding  with  statement  that  the  amount  of 
said  notes  on  the  1st  day  of  January,  following,  when  the  first  note  ma- 
tured was  a  certain  sum  "exclusive  of  attorney's  fees** — ^it  states  a  def- 
inite and  certain  amount  of  indebtedness  and  is  not  subject  to  quashal. 
Willis  V.  Mooring,  63  Texas,  340;  Muzenheimer  v.  Cloak  ft  Suit  Co., 
79  Texas,  318;  Gimbel  v.  Gomprecht,  89  Texas,  497. 

When  the  applicant  for  writ  of  attachment  '^subscribes  and  swears 
to"  his  application  it  shows  affirmatively  that  he  swears  positively  to 
the  statements  in  said  application  contained.  The  validi^  of  a  writ 
of  attachment  does  not  depend  upon  the  truthfulness  of  the  allegations 
in  the  affidavit  or  in  the  petition,  but  upon  compliance  with  the  statute 
in  making  the  affidavit;  and  it  was  therefore,  not  error  for  the  trial 
court  to  refuse  to  hear  evidence  on  said  affidavit.  Oimbel  v.  Gomprecht, 
89  Texas,  497;  Cloud  v.  Smith,  1  Texas,  611;  Dwyer  v.  Testard,  65 
Texas,  452. 

When  the  ground  for  the  writ  of  attachment  is  sufficiently  set  forth 
in  the  affidavit  no  further  pleading  is  required,  as  the  court  will  fore- 
close the  lien  created  by  ihe  levy  of  the  writ,  as  a  matter  of  right. 
DeCaussy  v.  Bailey,  67  Texas,  665. 

KEY,  Chief  Justice. — ^This  is  an  attachment  suit,  the  plaintiffs 
cause  of  action  being  one  of  debt  evidenced  by  five  promissory  notes.  As 
authorized  by  statute  the  suit  was  filed  before  either  note  was  due,  a 
writ  of  attachment  being  sued  out  at  the  same  time.  The  attachment 
was  levied  upon  certain  real  estate  and  personal  property.  After  ma- 
turity of  the  notes  there  was  a  trial  which  resulted  in  a  judgment  for 
the  plaintiff  for  his  debt,  interest  and  attorney's  fees,  amounting  in 
the  aggregate  to  $700.70,  and  the  defendant  has  appealed. 

We  overrule  all  the  assignments  of  error,  except  the  fifth,  which  com- 
plains of  so  much  of  the  decree  as  foreclosed  an  attachment  lien  in  ex- 
cess of  $623.30,  that  being  the  amount  for  which  the  writ  of  attach- 
ment was  sued  out.  The  decree  forecloses  the  attachment  lien  for  the 
full  amount  of  the  judgment,  which  constitutes  manifest  error,  and 
the  judgment  will  be  corrected  in  that  respect. 

We  shall  not  discuss  in  detail  the  other  assignments  of  error.  We 
think  the  affidavit  upon  which  the  attachment  issued  stated  a  definite 
and  specific  amount  of  indebtedness,  and  no  error  was  committed  in 
overruling  the  motion  to  quash  the  attachment.  There  was  no  plea 
charging  that  the  officer  before  whom  the  affidavit  was  made  had  made 
a  false  certificate  or  jurat;  and,  therefore,  no  error  was  committed  in 
refusing  to  permit  appellant  to  prove  that  the  plaintiflP  J.  L.  Schooler, 
who  made  the  affidavit,  did  not  do  so  as  certified  to  by  the  efficer. 
The  decree  did  not  foreclose  the  lien  upon  the  real  estate,  but  upon 
the  personal  property  only.  It  was  not  necessary  for  the  plaintiff  to 
file  a  pleading  alleging  that  the  attachment  had  been  issued  and  levied 
upon  the  property  (Frank  v.  Brown  Hardware  Companv,  10  Texas 
Civ.  App.,  430,  31  S.  W.,  65). 

The  judgment  is  reformed  so  as  to  limit  the  foreclosure  of  the  at- 
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tachment  lien  to  $683.30;  but  a«  the  court  below  would  no  doubt  have 
corrected  that  error^  if  attention  had  been  called  to  it,  we  do  not  think 
any  costs  should  be  taxed  against  appellees^  and  therefore,  the  costs  of 
the  appeal  will  be  taxed  against  appellant,  and^  as  reformed,  the  judg- 
ment will  be  affirmed. 

Reformed  and  affirmed. 


Gulp,  Golorado  &  Santa  Fe  Railway  Company  et  al.  v. 

C.  E.  Shults. 

Decided  May  11,  1910. 

1. — Charge — Statement  of  Zmet. 

An  introductory  statement  of  the  issues  presented  by  the  pleadings,  made 
in  a  charge  which  elsewhere  properly  submits  the  questions  of  fact  arising, 
can  not  be  considered  as  instructing  on  the  weight  of  evidence. 

S. — Charge— Carriers— ]>iity  to  Transport  in  Reasonable  Time. 

An  instruction  that  it  was  the  duty  of  a  carrier  to  transport  the  goods 
in  a  reasonable  time  was  not  erroneous. 

S.-HCliarge — ^Hegligenoe — ^Allegations  not  Proven. 

A  charge  which  refers  to  plaintiff's  pleading  for  the  acts  of  negligence 
to  be  considered  by  the  jury,  though  some  of  these  were  not  supported  by 
evidence,  was  not  prejudicial  to  defendant  where,  by  a  consideration  of  the 
entire  charge,  only  those  allegations  which  there  was  evidence  to  establish 
eould  be  made  the  basis  for  recovery. 

i. — Charge— Keasure  of  Damages — Assuming  Ilaet. 

A  charge  that  the  measure  of  plaintiff's  damages  for  injury  to  cattle 
in  transpor&tion  by  rail  was  the  difference  in'  their  value  at  destination  at 
the  time  and  in  the  condition  they  were  delivered  and  such  value  if  properly 
handled  and  transported,  was  not  erroneous  as  assuming  the  fact  of  delay 
and  bad  handling,  where  by  previous  paragraphs  of  the  charge  the  jury  could 
only  consider  the  amount  of  damages  after  having  first  determined  the  fact 
of  delay  and  negligent  handling. 

5.— Charge — Other  Instmotions  Covering. 

The  refusal  of  a  requested  instruction  is  not  ground  for  reversal  where 
the  issues  it  covers  were  properly  and  fully  submitted  by  other  portions  of 
the  charge.  Where  in  a  certain  contingency  the  charge  relieved  one  defendant 
from  liability,  he  could  not  complain  of  the  refusal  of  his  requested  instruc- 
tion that  in  that  event  it  was  his  codefendant  and  not  himself  who  would 
be  liable. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

8.  R.  Fisher,  J.  H.  TaJlichet,  S.  W.  Fisher,  and  Terry,  Cavin  & 
Mills,  for  appellant,  cited :  On  first  assignment  of  error :  N".  Y.  &  T. 
Land  Co.  v.  Gardner,  25  S.  W.,  739;  Missouri,  K.  &  T.  By.  Co.  v. 
Bogers,  40  S.  W.,  849 ;  International  &  G.  N.  B.  Co  v.  Startz,  94  S.  W., 
207. 

On  second  and  third  assignments  of  error:  St.  Louis,  S.  W.  By. 
Co.  V.  Thompson,  103  S.  W.,  684;  Chicago,  B.  T.  &  P.  By.  Co.  v.  Gillette 
99  S.  W.,  712 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Turner,  94  S.  W.,  214 ; 
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MBBOuri,  K.  ft  T.  Ry.  Co.  v.  Kyser,  95  S.  W.,  747 ;  Ghilf,  C.  ft  S.  F. 
Ry.  Co.  V.  Ijevy,  76  Texas,  684;  St.  Louis,  I.  M.  ft  S.  Ry.  Co.  v.  Jones, 
29  S.  W.,  696. 

On  fourth  and  fifth  assignments  of  error:  Houston  ft  T.  C.  R.  Co. 
V.  Davis,  109  S.  W.,  422 ;  Railway  Co.  v.  Berehfield,  33  S.  W.,  1022 ; 
O'Dair  v.  Railway  Co.,  38  S.  W.,  242;  Railway  Co.  v.  Waldo,  26  S. 
W.,  1005;  Railway  Co.  v.  Artusy,  31  S.  W.,  319. 

On  error  in  6th  paragraph  of  charge :  International  &  G.  N".  R.  Co. 
V.  Slartz,  94  S.  W.,  207;  Railway  Co.  v.  Davidson,  61  Texas,  205; 
Railway  Co.  v.  Nixon,  52  Texas,  28. 

On  refusal  of  second  requested  instruction:  Gkilveston,  H.  &  S.  A. 
Ry.  Co.  V.  Warnken,  12  Texas  Civ.  App.,  647 ;  s.  c,  35  S.  W.  Rep.,  72. 

On  sufficiency  of  evidence :  Galveston,  H.  &  S.  A;  Ry.  Co.  v.  Warn- 
ken, 35  S.  W.,  72;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers,  118  S.  W., 
738 ;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Jones,  29  S.  W.,  695 ;  Amer.  Exp. 
Co.  V.  Smith,  31  Am.  Rep.,  564. 

J.  H.  McLean,  {Samfl  Spears,  of  counsel)  for  appellee. 

That  each  of  the  defendants  rested  under  the  duty  to  transport  said 
cattle  over  its  line,  etc.,  "within  a  reasonable  time  and  with  ordinary 
care,^*  is  a  substantially  correct  statement  of  the  duty  resting  upon 
them,  though  the  expression  "with  reasonable  diligence  and  ordinary 
care'^  may  be  more  technically  correct.  Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Greathouse,  82  Texas,  111;  Galveston,  C.  &  S.  P.  Ry.  Co.  v.  Porter, 
25  Texas  Civ.  App.,  491;  San  Antonio  &  A.  P.  Ry.*  Co.  v.  Turner, 
94  S.  W.,  216;  Galveston,  C.  &  S.  F.  Ry.  Co.  v.  Baugh,  42  S.  W.,  246; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gunter,  86  S.  W.,  940;  Rock  Island 
&  P.  Ry.  Co.  V.  Gillett,  99  S.  W.,  713. 

The  former  part  of  the  court's'  charge  having  made  plaintiffs 
right  to  recover  depend  upon  negligence  of  the  defendants  directly 
and  proximately  resulting  in  damage  to  plaintiffs  cattk,  and  •  the 
charge  complained  of  being  predicated  upon  the  contingency  that  the 
jury  found  for  plaintiff,  the  measure  of  damages  as  submitted  by 
the  court  was  correct  and  not  a  charge  upon  the  weight  of  the  evi- 
dence. Galveston,  C.  &  S.  F.  Ry.  Co.  v.  Jackson,  99  Texas,  343; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Wright,  20  Texas  Civ.  App.,  136. 

RICE,  Associate  Justice. — Appellee  Schults  and  others  whose 
claim  for  damages  was  assigned  to  him,  shipped  17  cars  of  cattle  on 
April  17,  1908,  from  Llano,  Texas,  to  Fairfax,  Oklahoma.  These  cat- 
tle were  originally  billed  over  the  H.  &  T.  C.  Railway  to  Lampasas, 
thence  over  the  Gulf,  Colorado  &  Santa  Fe  and  the  Atchison,  Topeka 
&  Santa  Fe  to  their  destination,  but  on  account  of  high  water  they 
were  detoured  from  Temple  to  Ft,  Worth  over  the  M.  K.  &  T.  Rail- 
way, and  then  re-delivered  to  the  Gulf.  Colorado  &  Santa  Fe.  This 
suit  was  brought  by  appellee  against  all  of  said  railway  companies  for 
the  recovery  of  damages  alleged  to  have  been  sustained  to  said  ship- 
ment, owing  chiefly  to  rough  handling  and  delay  in  transit. 

Defendants  each  filed  general  denials,  and  all  of  them,  except  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  alleged  that  said 
cattle  were  shipped  and  carried  by  them  under  written  contracts,  lim- 
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iting  their  liability  to  acts  of  negligence  occurring  on  their  respective 
lines,  and  alleging  that  none  such  occurred;  and,  further,  that  if  any 
damages  were  sustained  by  said  cattle,  it  was  not  owing  to  the  negli- 
gence of  said  companies,  but  was  caused  by  said  cattle  being  wild,  un- 
ruly, old  and  poor,  weak  and  unable  to  stand  shipment,  and  by  the 
inherent  vice  of  said  stock.  The  Gulf,  Colorado  &  Santa  Fe,  in  addi- 
tion, interposed  as  a  defense  the  plea  that  any  damages  that  may  have 
occurred  on  its  line,  resulted  from  unprecedented  floods  and  washouts, 
by  which  the  traflSc  thereover  was  interrupted,  and  for  which  it  claims 
it  was  not  responsible. 

There  was  a  jury  trial  resulting  in  a  verdict  for  the  plaintiflE  against 
all  of  the  defendants  except  the  Houston  &  Texas  Central  Eailroad 
Company,  in  whose  favor  verdict  was  rendered,  and  judgment  entered 
in  accordance  therewith.  The  Gulf,  Colorado  &  Santa  Fe  and  the 
Atchison,  Topeka  &  Santa  Fe  alone  appealed,  and  it  follows  that  the 
judgment  against  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  as  well  as  in  favor  of  the  Houston  &  Texas  Central  Railroad 
Company,  must  therefore  be  afiBrmed. 

Outside  of  an  assignment  attacking  the  verdict  on  the  ground  of 
insuflBciency  of  the  evidence,  the  errors  assigned  relate  chiefly  to  sup- 
posed defects  in  the  charge  of  the  court,  and  the  failure  to  give  a  spec- 
ial charge  requested  by  appellants. 

We  overrule  the  first  assignment  complaining  of  the  preliminary 
part  of  the  court's  charge,  wherein  it  undertakes  to  advise  the  jury  of 
the  sub^ance  of  plaintiff's  allegations,  asserting  that  the  same  is  a 
charge  upon  the  weight  of  the  evidence,  because  we  do  not  think  that 
the  statement  of  the  case  as  made  by  the  court  can  be  so  regarded, 
when  taken  in  connection  with  the  balance  of  the  charge.  The  portion 
complained  of  is  merely  introductory  and  a  statement  of  the  issues 
as  made  by  the  pleadings.  See  Missouri,  K.  &  T.  Ry.  Co.  v.  Kyser  & 
Sutherland,  43  Texas  Civ.  App.,  322,  95  S.  W.,  746. 

The  substance  of  the  second  and  third  assignments  of  error  is  to  the 
effect  that  the  court  erred  in  telling  the  jury,  that  it  was  the  duty  of 
appellants  to  transport  and  deliver  plaintiff's  cattle  within  a  reason- 
able time,  because,  as  they  contend,  it  was  merely  the  duty  of  said  car- 
riers to  exercise  ordinary  care  to  so  transport  and  deliver  them.  We 
think  this  charge  is  in  accordance  with  the  authorities  on  the  subject, 
and  that  it  was  the  unquestioned  duty  of  appellants  to  transport  and 
deliver  said  cattle  within  a  reasonable  time,  and  that  the  charge  is  not 
open  to  the  objection  made  against  it.  In  Hutchison  on  Carriers,  vol. 
2,  sec.  651,  it  is  said:  "As  to  the  time  within  which  the  carrier  is 
bound  to  complete  the  transportation  of  the  goods,  when  no  time  is 
expressly  agreed  upon,  the  rule  oan  not  be  more  satisfactorily  laid  down 
than  that  it  must  be  done  with  all  convenient  dispatch,"  with  such 
suitable  and  suflBcient  means  as  he  is  required  to  provide  for  his  bus- 
iness, which  is  commonly  defined  as  a  reasonable  time.  This  duty  to 
deliver  within  a  reasonable  time  is  one  engrafted  by  the  law  upon  the 
principal  contract,  which  is  to  carry  safely .'*  The  same  doctrine  is 
announced  in  Elliott  on  Railways,  vol.  4,  sec.  1482. 

The  above  quoted  text  is  supported  by  numerous  authorities,  among 
them  the  following :    Gulf,  Colorado  &  Santa  Fe  Railway  Co.  v.  Porter, 
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25  Texas  Civ.  App.,  491,  61  S.  W.,  345;  San  Antonio  &  A.  P.  By.  Co. 
V.  Josey,  6  Texas  Ct.  Rep.,  472;  International  &  G.  N.  Ry.  Co,  v. 
Young,  72  S.  W.,  68 ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Gillett,  99  S.  W., 
713;  Hewitt  v.  Railway  Co.,  63  Iowa,  611;  Cin.,  Ind.,  St.  L.  &  C.  Rv. 
Co.  V.  Case,  122  Ind.,  310;  Philadelphia,  Wil.  &  Bait.  R.  Co.  v.  Lehman 
&  Bro.  56  Md.,  209,  40  Am.  R.,  415.  These  assignments  are  therefore 
overruled. 

The  fourth  and  fifth  assignments  complain  that  the  court  erred  in 
the  fifth  paragraph  of  its  charge,  because  the  same  submits  to  the  jury 
to  be  passed  on  by  them,  each  and  every  allegation  of  negligence  con- 
tained in  plaintiff's  petition,  whereas,  many  of  said  allegations  were 
not  supported  by  the  evidence  as  against  appellants.  While  the  charge 
does  refer  to  the  petition  for  acts  of  negligence,  still,  we  disagree  with 
appellants  that  the  same  could  have  had  any  harmful  effect,  because, 
when  the  entire  charge  is  considered  (and  it  must  be  so  treated)  it 
will  be  found  that  the  jury  were  told  that,  after  finding  damages  gen- 
erally, then  same  must  be  assessed  against  each  defendant  only  in  pro- 
portion to  the  amount  so  contributed  by  them  to  such  damage.  And 
they  were  further  told  that  they  could  assess  no  damage  against  any 
defendant,  except  such  as  they  may  find  from  the  evidence,  was  di- 
rectly and  proximately  caused  by  the  negligence  of  that  particular  de- 
fendant. This,  we  think,  relieves  the  charge  from  the  objection  made; 
hence,  these  assignments  are  overruled. 

The  sixth  paragraph  of  the  court's  charge  is  as  follows:  *T!f  you 
find  a  verdict  in  favor  of  the  plaintiff  for  damages,  you  will  fix  the 
amount  at  the  difference,  if  any,  between  the  value  of  the  plaintiffs 
cattle  at  Fairfax,  Oklahoma,  at  the  time  and  in  the  condition  you  find 
from  the  evidence  they  were  delivered  there,  and  what  you  find  from 
the  evidence  the  value  would  have  been,  if  they  had  been  transported 
and  delivered  by  defendant  within  a  reasonable  time  and  with  ordinary 
care ;  and  if  you  find  that  any  of  plaintiff's  cattle  were  killed,  and  that 
the  same  was  the  direct  and  proximate  result  of  negligence  on  the 
part  of  defendants,  then  you  will  assess  the  damage  at  what  the  value 
of  said  cattle,  if  any,  would  have  been  had  they  been  delivered  at  Fair- 
fax within  a  reasonable  time,  and  with  ordinary  care     .     .     .    *' 

This  charge  is  assailed  as  being  on  the  weight  of  the  evidence,  in 
that  it  stated  as  a  fact  that  defendants  did  not  transport  and  deliver 
plaintiff's  cattle  with  ordinary  care,  or  within  a.  reasonable  time.  Ap- 
pellee insists  that  since  the  former  part  of  the  court's  charge  made 
plaintiff's  right  to  recover  depend  upon  negligence  of  the  defendants 
which  directly  and  proximately  resulted  in  damage  to  plaintiff's  cat- 
tle, and,  as  the  charge  complained  of  was  predicated  upon  the  con- 
tingency that  the  jury  find  for  plaintiff,  the  measure  of  damages  sub- 
mitted by  the  court  was  correct,  and  not  a  charge  upon  the  weight  of 
the  evidence.  We  are  inclined  to  adopt  this  view,  and  hold  that  the 
charge  is  not  subject  to  the  objection  urged.  See  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Jackson,  99  Texas,  343,  89  S.  W.,  970;  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Wright,  20  Texas  Civ.  App.,  136,  49  S.  W.,  147-8. 

By  their  special  charge  No.  2,  appellants  requested  the  court  to 
charge  the  jury  that  if  they  believed  from  the  evidence,  that  when 
this  shipment  arrived  at  Shawnee,  there  was  not  sufficient  time  to  get 
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the  same  through  the  tenninals  at  Shawnee,  and  out  to  Fairfax  within 
thirty-six  hours  from  the  time  when  said  cattle  were  re-loaded  at  Tem- 
ple, and  that  said  lack  of  time,  if  any,  was  caused  by  negligent  delays 
on  the  line  of  the  M.  K.  &  T.  and  not  on  the  lines  of  appeSants,  then 
that  said  M.  K.  &  T.  and  not  these  appellants,  would  be  liable  for 
such  damage^  if  any,  as  was  directly  and  proximately  caused  by  the 
unloading  of  said  cattle  at  Shawnee,  instead  of  shipping  them  through 
to  Fairfax- 

We  think  the  refusal  of  this  charge  was  not  error,  because,  at  the 
instance  of  appellants,  the  court  gave  a  special  charge  which  substan- 
tially covered  this  phase  of  the  case,  wherein  the  jury  were  told  that 
the  defendants  were  forbidden  to  keep  live  stock  on  the  cars,  for  longer 
than  twenty-eight  hours  without  unloading  them  for  food,  water  and 
rest,  nnless  there  was  a  written  request  or  demand  from  the  shipper, 
or  man  in  charge,  that  they  be  kept  on  the  cars  for  a  greater  time, 
not  exceeding  thirty-six  hours.  And  the  jury  were  further  instructed, 
that  if  they  believed  from  the  evidence,  that  when  the  cattle  involved 
in  this  sliipment  arrived  at  Shawnee,  there  was  found  not  sufficient 
time  to  get  them  through  Shawnee  and  transport  them  to  Fairfax, 
and  nnload  within  thirty-six  hours  from  the  time  said  cattle  were  re- 
loaded at  Temple,  then  it  was  the  duty  of  the  Atchison,  Topeka  & 
Santa  Fe  Company  to  unload  same  at  Shawnee  for  food,  water  and 
rest,  and  that  plaintiff  in  such  event  could  not  recover  of  said  defend- 
ant any  damages,  if  any,  which  they  may  believe  from  the  evidence 
were  caused  by  said  cattle  being  unloaded  at  said  place. 

The  above,  together  with  the  main  charge,  which  expressly  told  the 
jury  that  they  could  not  find  against  any  defendant  for  the  negligence 
of  another,  we  think  fully  presented  all  of  the  issues  on  this  phase  of 
the  case  that  it  was  necessary  to  submit  to  the  jury.  It  is  unimpor- 
tant and  immaterial  to  these  appellants  that  the  jury  should  have  been 
also  told,  that  in  this  event  they  must  find  against  the  M.  K.  &  T.  for 
such  damages,  if  any,  because,  if  they  themselves  were  relieved  under 
such  contingency  from  damages,  then  they  had  no  right  to  complain 
that  the  court  refused  to  charge  that  the  jury  should  find  against  their 
co-defendant  for  such  damage.  Hence,  we  overrule  the  seventh  as- 
signment, complaining  of  this  matter. 

The  remaining  assignments  are  on  the  facts.  Suffice  it  to  say  that 
we  think  the  evidence  is  sufficient  to  sustain  the  verdict;  and,  finding 
no  error  in  the  proceedings  of  the  trial  court,  its  judgment  is,  in  all 
things,  affirmed. 

Affirmed. 

Writ  of  error  refused. 


I  T.  J.  Jackson  v.  J.  T.  Persons. 

I  Decided  May  11,  1910. 

I  1. — Appeal — ^AmoaAt  in  Controyeny. 

In  detennining  whether  the  amount  in  controversy  is  sufficient  to  sustain 
an  appeal  from  the  County  Court,  it  is  not  permissible  to  add  to  the  claim 
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of   plaintiff   the   amount  of    a   counter   claim    pleaded   by    defendant.     Either 
plaintiff's  claim,  or  defendant's,  must,  by  itself,  exceed  one  hundred  dollars. 


S. — Sane— Pleading. 

The  amount  in  controversy  is  limited  to  such  sum  as  the  allegations  show 
the  pleader  to  be  entitled  to  recover,  though  he  lays  his  damages  at  a  greater 
amount. 

Appeal  from  the  County  Court  of  Coleman  County.  Tried  bdow 
before  Hon.  T.  J.  White. 

E.  M.  Critz  and  Snodgrasa  &  Dibrell,  for  appellant. 

Woodward  &  Baker,  for  appellee. 

KEY,  Chief  Justice. — This  case  has  been  submitted  subject  to  a 
motion  by  appellee  to  dismiss  the  appeal.  Appellee  instituted  the  suit 
in  a  justice  of  the  peace  courts  seeking  a  judgment  for  $95.  After 
trial  in  that,  court  the  case  was  appealed  to  the  County  Court,  where 
it  was  tried  upon  plaintiff^s  demand  and  upon  cross-action  or  counter- 
claim set  up  by  the  defendant.  The  plaintiff's  claim  was  based  upon 
his  alleged  right  to  the  rent  for  a  certain  tract  of  land,  for  the  year 
1906.  In  his  counter-claim  the  defendant  alleged  that  on  the  27th  day 
of  December,  1906,  the  plaintiff  and  his  wife  executed  a  deed  of  con- 
veyance, by  which  they  sold  and  conveyed  to  the  defendant  the  tract 
of  land  referred  to.  Among  other  things  that  plea  alleged:  "That 
at  the  time  of  the  execution  and  delivery  of  said  deed  as  aforesaid, 
there  was  a  growing  and  standing  crop  on  said  premises  ungathered, 
and  a  part  thereof,  which  said  cotton  was  cultivated  and  grown  on 
said  premises  by  one  Hugh  Smith,  who  was  during  the  year  1906, 
a  tenant  on  said  premises,  renting  the  same  from  plaintiff  at  an 
agreed  rental  of  one-fourth  of  the  cotton  and  cotton-seed  to  be  raised 
thereon.  That  by  reason  of  the  premises  and  the  sale  of  said  land 
as  aforesaid,  the  said  Hugh  Smith  became  the  tenant  of  this  defen- 
dant, and  the  said  defendant  became  the  owner  of  said  one-fourth 
interest  undivided  in  said  cotton  crop  on  said  premises,  and  was 
entitled  to  the  possession  and  proceeds  of  the  same.  That  thereafter, 
and  between  the  28th  day  of  December,  1906,  and  the  16th  day  of 
January,  1907,  the  plaintiff  wrongfully  and  unlawfully,  and  without 
the  consent  of  this  defendant  took  possession  of,  and  converted  to 
his  own  use  said  cotton  on  said  premises,  and  sold  the  same  and 
appropriated  the  same,  to  his  own  use  to  the  amount  of  one  hundred 
and  seventy-five  dollars,  which  was  the  sum  said  cotton  and  cotton- 
seed so  converted  by  plaintiff  sold  for  in  the  market,  that  same  being 
the  reasonable  market  value  thereof  at  the  time  of  said  conversion. 
Defendant  says  he  is  unable  to  state  the  exact  amount  of  cotton 
and  seed  so  converted  by  plaintiff,  but  avers  that  the  same  was  about 
four  bales,  averaging  500  pounds  per  bale,  and  all  the  seed  there- 
from. That  said  cotton  so  appropriated  was  grown  on  said  premises, 
and  was  thereon  unsevered  from  the  stalk  at  the  time  of  said  sale 
thereof  as  aforesaid.  Defendant  further  says,  that  the  said  cotton 
alleged  by  plaintiff  to  have  been  converted  by  this  defendant,  was 
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grown  on  said  premises  and  was  gathered  therefrom  after  the  16th 
day  of  January,  1907.  Wherefore,  in  consideration  of  the  premises, 
defendant  T.  J.  Jackson  prays  the  court  that  plaintiff  take  nothing 
by  reason  of  this  suit,  but  that  defendant  have  judgment  against 
said  plaintiff  J.  T.  Person,  for  the  said  sum  of  one  hundred  and 
seventy-five  dollars  and  for  all  costs  of  this  suit/' 

It  will  be  observed  that  this  plea  shows  on  its  face  that  the  de- 
fendant had  only  a  one-fourth  interest  in  the  cotton  alleged  to  have 
been  converted  by  the  plaintiff.  The  plea  alleges  that  the  plaintiff 
converted  about  four  bales  of  cotton  and  seed  located  on  the  prem- 
•ises,  of  the  value  of  $175;  but,  according  to  previous  allegations, 
the  defendant  was  not  the  sole  owner  of  the  entire  four  bales,  but 
owned  merely  an  undivided  one -fourth  interest.  Therefore,  it  is 
quite  clear  that  if  the  facts  alleged  in  the  plea  be  admitted  as  true, 
ttie  defendant  was  not  entitled  to  recover  $175,  the  value  of  the  cotton; 
but  could  only  recover  one-fourth  that  sum,  which  would  be  $43.75. 
The  case  having  been  appealed  from  the  Justice  Court  to  the  County 
Court,  tliis  court  has  no  jurisdiction  unless  the  judgment,  or  the 
amount  in  controversy,  exceeds  $100,  exclusive  of  interest  and  costs. 
In  the  County  Court  judgment  was  rendered  for  the  plaintiff  for 
$87.50  and  against  the  defendant  upon  his  counter-claim,  and  this 
court  has  no  jurisdiction,  unless  the  plaintiff's  demand  and  the  de- 
fendant's counter-claim  can  be  considered  together  in  determining 
the  amount  in  controversy.  The  reverse  of  that  proposition  was  de- 
cided by  the  Supreme  Court  in  Crosby  v.  Crosby,  92  Texas,  441, 
where  it  was  held:  "In  determining  the  amount  in  controversy  giv- 
ing the  Court  of  Civil  Appeals  jurisdiction  over  a  case  commenced 
in  Justice  Court,  the  aggregate  of  plaintiff's  demand  and  of  a  coun- 
ter-claim pleaded  by  defendant,  though  the  latter  also  denies  plaintiff's 
claim,  can  not  be  considered,  but  one  of  the  demands,  separately 
considered,  must  exceed  one  hundred  dollars."  That  the  counter- 
claim did  not  put  in  issue  but  $43.75  see  Western  TJ.  Tel.  Co.  v.  Ar- 
nold, 97  Texas,  365,  79  S.  W.,  8. 

Hence,  we  conclude  that  this  court  has  no  jurisdiction  to  entertain 
this  appeal,  and  the  motion  to  dismiss  is  sustained. 

Appeal  dismissed. 

DisfniMed. 


W.  D.  Cleveland  v.  Bruce  Lumber  Company  et  al. 

Decided  May  11,  1910. 

1. — ^Trlal  Without  Jnry — Contiotingr  Evidence. 

When  a  trial  is  before  the  court  without  a  jury  and  the  evidence  is  con- 
flicting, the  judgment  of  the  court,  like  the  verdict  of  a  jury,  will  not  be  disturbed 
if  there  was  evidence  to  support  it. 

2.— Boiudazy— Evidence. 

The  issvue  being  one  of  boundary  between  adjacent  surveys,  evidence  con- 
sidered and  held  sufficient  to  support  the  judgment  of  the  court  in  locating  the 
disputed  boundary  as  contended  for  by  the  defendant. 
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8^— Same— Pleadings— Judgment 

Pleading  and  judgment  in  a  boundary  ease  considered  and  held  that  the 
Judgment  conformed  to  the  pleading  and  was  not  subject  to  the  objection 
that  it  did  not  definitely  fix  the  boundary  in  dispute. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  O.  Kittrell. 

Andrews,  Ball  &  Streettnan,  for  appellant. 

C.  W.  Nugent,  W.  N.  Foster,  A.  B.  &  W.  P.  Hamblen,  8.  B.  Perry^ 
man,  for  appellees. 

FLY^  Associate  Justice. — ^This  is  in  form  an  action  of  trespass 
to  try  title,  but  in  reality  a  suit  to  locate  a  boundary  line  between 
the  north  400  acres  of  the  William  Burch  one-third  of  a  league, 
and  the  south  half  of  the  Robert  P.  Howell  survey.  The  suit  was 
instituted  by  appellant  in  Montgomery  County,  but  by  agreement  the 
venue  was  changed  to  Harris  County,  where  the  cause  was  tried  by 
the  court  without  a  jury,  and  judgment  was  rendered  in  favor  of 
appellees. 

The  north  part  of  the  Burch  survey  is  owned  by  appellant  and 
the  south  half  of  the  R.  P.  Howell  survey  is  owned  by  appellees,  and 
the  controversy  is  as  to  the  location  of  the  south  line  of  the  Howell 
which  is  identical  with  the  north  line  of  the  Burch  survey.  To  the 
east  of  the  Burch  survey  lies  the  lower  William  Massey  one-third  of 
a  league,  and  to  the  east  of  that  tract  is  the  Mary  Owens  league. 
Both  of  these  surveys  are  older  that  the  Burch  or  Howell  surveys. 
The  southeast  and  southwest  corners  of  the  lower  Massey  survey  are 
on  the  bank  of  the  San  Jacinto  river,  the  southeast  corner  aforesaid 
being  the  southwest  corner  of  the  Owens  league,  and  the  .southwest 
corner  of  the  lower  Massey  survey,  the  southeast  corner  of  the  Burch, 
as  called  for  in  the  survey  made  in  July,  1838.  The  northeast  cor- 
ner of  the  Mary  Owens  was  found  on  the  ground,  and  from  that  the 
southeast  corner  of  the  Burch,  being  the  southwest  corner  of  the 
lower  Massey,  was  located.  The  point  thus  located  on  the  river  is 
the  only  point  from  which  the  meanders  of  the  river  correspond  with 
the  meanders  as  given  in  the  original  field  notes  of  the  Burch  survey. 
Appellant  claims  that  the  southeast  corner  of  the  Burch  survey  should 
be,  and  is,  at  a  point  on  a  slough  located  by  an  elm  tree,  which  is 
about  435  feet  north  of  the  southwest  corner  of  the  Massey.  Wilcox- 
sen,  a  surveyor,  located  the  southeast  and  southwest  corners  of  the 
lower  Massey,  and  from  the  latter  comer  running  north  5772  varas, 
(the  length  of  the  west  line  of  the  Burch  survey),  thence,  running 
east  544  varas,  as  called  for  in  the  Burch  field  notes,  (the  south  line 
of  a  projection  of  the  Burch  to  the  east  known  as  the  "Sad  Iron") 
and  one  oak  tree,  and  stump  of  another  one  were  found  near  the  cor- 
ner, one  of  which  is  standing  and  has  the  letter  T  marked  upon  it 
as  called  for  in  original  Burch  field  notes.  Running  from  that 
point  in  a  north-westerly  direction  as  called  for  in  the  said  field 
notes,  an  old  line  is  found  which  runs  we^^t  to  the  San  Jacinto  river, 
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striking  it  at  a  sharp  bend  to  the  west  and  running  along  its  north 
bank  to  old  cypress  trees  fallen  in  the  river,  which  correspond  to 
ones  called  for  in  Burch  field  notes,  at  a  point  2872  varas  from  the 
eastern  starting  point,  which  is  the  distance  called  for  in  the  field 
notes  of  both  the  Burch  and  Howell  surveys.  That  is  the  only  point 
on  the  river  that  can  be  reached  at  the  exact  distance  named  in  the 
field  notes,  in  establishing  the  boundary  between  the  two  tracts.  This 
last  fact  is  uncontroverted  and  leads  indubitably  to  the  conclusion 
that  the  line  mentioned  is  the  south  line  of  the  Howell,  and  the  north 
line  of  the  Burch  survey. 

Certain  facts  are  recited  in  the  decree  which  are  adopted  by  this 
court: 

**The  north  one-half  of  the  said  Wm.  M.  Burch  1/3  league  survey 
is  owned  by  the  plaintiff,  and  plaintiff  owns  no  part  of  the  south 
one-half  of  the  said  Robert  P.  Howell  survey,  and  so  far  as  plain- 
tiff is  concerned,  the  Bruce  Lumber  Company  had  the  right  to  cut 
the  timber  on  the  south  half  of  the  said  Robert  P.  Howell  survey. 

'*The  Wm.  M.  Burch  1/3  league  of  land  is  described  by  metes  and 
bounds  as  follows :  Beginning  at  a  stake  on  the  north  bank  of  the  West 
San  Jacinto  River,  on  a  sand  bar,  same  being  the  southwest  corner 
of  the  lower  William  Massey  survey,  and  the  southeast  comer  of  the 
said  Wm.  M.  Burch  survey,  from  which  an  elm  marked  X,  standing 
on  the  north  bluff  bank  of  a  slough,  bears  north,  156  6/10  varas; 

"Thence  north,  with  the  dividing  line  between  the  lower  Massey 
and  Wm.  M.  Burch  surveys,  at  5475  varas  passes  the  northwest  cor- 
ner of  the  said  lowet  Massey  survey,  at  5772  varas  a  stake  at  the  in- 
terior northeast  corner  of  the  said  Wm.  M.  Burch  survey. 

'Thence  east,  544  varas  to  a  stake  from  which  a  post  oak  marked 
T  bears  north,  4  7/10  varas  distant,  which  is  the  third  comer  of  the 
said  Wm.  M.  Burch  survey  of  1/3  of  a  league; 

'Thence  north,  37^  15'  west,  920  varas  to  a  stake  set  in  the  south 
line  of  the  R.  P.  Howell  survey,  522  varas  west  of  the  southeast  comer 
of  the  said  Robert  P.  Howell  survey. 

'Thence  north  89  west,  with  the  dividing  line  between  the 
said  Burch  and  Howell  surveys,  2872  varas  to  a  stake  set  on  the 
north  bank  of  the  said  San  Jacinto  River,  same  being  the  northwest 
comer  of  the  said  Wm.  M.  Burch  survey,  and  the  southwest  corner 
of  the  said  Robert  P.  Howell  survey; 

"Thence  down  said  river  with  its  meanderings  to  the  place  of  be- 
ginning.'* 

"All  of  the  land  involved  in  this  suit,  and  described  in  plaintiff's 
petition  herein,  lies  entirely  north  of  the  north  boundary  line  of  the 
Wm.  M.  Burch  survey,  and  the  same  is  a  part  of  the  south  half  of 
the  said  Robert  P.  Howell  survey,  and  no  part  thereof  is  within  the 
Wm.  M.  Burch  survey.'* 

Bums,  county  surveyor  of  Montgomery  County,  swore  that  he  un- 
dertook to  locate  the  north  line  of  the  Burch  purvey,  and,  that  he 
began  at  what  is  known  as  the  interior  northeast  comer  of  the  Burch, 
bemg  the  southwest  comer  of  that  part  of  the  tract  known  as  the 
''Sad  Iron.''  He  stated  that  he  found  a  pine  tree  standing  at  the 
time,  now  lying  down,  at  that  point  marked  as   called  for  in  the 
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iSeld  notes.  He  ran  thence,  east  544  varas  and  found  two  post  oaks 
down  on  the  ground,  but  did  not  find  the  oak  marked  T.  He  ran 
the  next  line,  north,  37  degrees  15  minutes  west,  1020  varas,  found 
nothing  by  which  io  locate  a  comer.  He  then  followed  a  line  west, 
to  the  river.  He  found  old  and  new  marks  along  the  line.  The  dis- 
tance from  the  southeast  corner  of  the  Howell  survey  to  the  river 
called  for  in  the  field  notes  is  2872,  but  the  line  measured  by  Bums, 
was  3860  varas,  and  he  attempted  to  account  for  that  excess  by  a 
change  in  the  course  of  the  river.  He  accounts  for  discrepancies  in 
distance  on  the  east  line  of  the  Burch  survey  in  the  same  way. 

The  undoubted  location  of  the  southeast  comer  of  the  lower  Massey 
survey,  fixed  from  the  established  northeast  comer  of  the  Owens 
league,  gave  a  starting  point  from  which  to  fix  the  southwest  comer 
of  the  Massey,  which  is  the  southeast  comer  of  the  Burch  survey; 
and  the  discovery  of  the  oak  marked  T  at  the  southeast  comer  of 
the  *'Sad  Iron"  portion  of  the  Burch  survey,  the  discovery  of  the 
old  line  running  west  to  the  river  which  strikes  the  latter  at  the 
exact  distance  called  for  in  the  field  notes,  which  can  be  done  with 
no  other  line,  point  conclusively  to  the  correctness  of  the  judgment 
of  the  court. 

It  is  tme  that  there  is  a  loss  of  100  varas  in  the  northeast  line 
of  the  "Sad  Iron*'  tract,  in  order  to  reach  the  line  that  runs  west 
to  the  river  at  the  proper  distance,  but  it  seems  less  inconsistent  to 
accept  that  discrepancy  than  one  of  a  thousand  varas  and  which 
must  be  accounted  for  by  imaginary  changes  in  the  course  of  the 
river.  The  testimony  is  suflBcient  to  sustain  the  judgment  which 
must  be  tested  as  a  verdict  would  be. 

If  the  boundary  is  where  it  is  placed  by  the  decree  of  the  court, 
there  is  no  other  question  in  the  case.  There  could  be  no  damages 
for  cutting  timber  north  of  the  boundary  line,  because  appellant 
owned  no  land  there.  Appellant  sued  for  a  strip  of  land  alleged  to 
be  a  part  of  the  William  Burch  survey,  and  title  to  it  depended  on 
the  location  of  the  north  line  of  the  Burch,  and  the  establishment 
of  the  line,  as  it  was  established  by  the  judgment  settled  the  issue  in 
the  case.  The  testimony  was  insufficient  to  show  that  timber  was 
cut  off  any  land  except  the  Howell  survey. 

The  judgment  is  conclusive  of  every  issue  in  the  case.  It  found 
that  the  contest  was  over  a  boundary  line  between  the  Burch  and 
Howell  surveys,  and  that  all  the  land  actually  sued  for  lies  north 
of  tlie  north  boundary  line  of  the  Burch  survey  and  is  a  part  of  the 
Howell  survey,  anH  it  specifically  found  the  boundaries  of  the  Burch 
survey.  As  to  all  that  land  appellees  had  disclaimed.  There  was 
no  adjudication  that  the  Burch  survey,  or  any  part  of  it  was  the 
property  of  appellees.     The  following  was  pleaded  by  appellant: 

"Plaintiff  further  alleges  that  he  is  the  owner  in  fee  simple  and 
is  entitled  to  the  possession  of  all  of  the  lands  herein  before  fully 
described,  and  that  the  north  boundary  line  of  said  lands  is  the  north 
boundary  line  of  the  Wm.  Burch  1/3  league  survey,  and  that  said 
line  is  also  the  south  boundary  line  of  the  Eobert  P.  Howell  survey; 
and  that  said  line  is  located  and  situated  according  to  the  descrip- 
tion hereinbefore  given  of  the  north  line  of  plaintifFs  said  tract  of 
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land,  but  that  the  defendants  herein  are  disputing  the  location  of 
said  line  and  claiming  that  said  line  is  located  further  south,  and 
that  there  is  a  dispute  and  controversy  between  plaintiff  upon  the 
one  hand,  and  the  defendants  upon  the  other  hand,  as  to  the  true 
location  of  said  boundary  line  between  the  Burch  survey  and  Howell 
survey,  and  that  plaintiff  is  entitled  to  have  said  boundary  line  es- 
tablished and  located  as  claimed  by  him  upon  the  ground/' 

That  clearly  fixed  the  only  issue  in  the  case,  which  was  settled  in 
favor  of  appellees,  by  the  judgment  of  the  court.  The  judgment 
is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed. 


Louis  Bonneville  et  al.  v.  Octavia  Dum  bt  al. 

Decided  May  11,  1910. 

1. — Deed     Reformation. 

It  is  beyond  the  proyince  of  a  court  to  make  a  deed  for  parties.  The 
limit  of  its  power  in  this  regard  is  to  make  the  deed  speak  th^  intention 
and  purpose  of  the  grantor,  and  this  can  be  done  only  upon  clear  and  satis- 
factory  proof  of  such  intention. 


Where,  in  an  action  to  reform  a  deed  so  as  to  Test  in  the  plaintiffs  an 
intenest  in  the  land  conveyed,  there  was  no  evidence  of  an  intention  on  the 
part  of  the  grantor  to  include  the  plaintiffs  among  the  grantees  named  in 
the  deed,  the  court  properly  instructed  a  verdict  for  defendants  although 
there  was  some  evidence  that  the  grantees  had  procured  the  deed  in  their  own 
favor  by  fraud. 

S. — Same — Canoellation — ^Decree  Without  Effect. 

The  trial  court  properly  refused  to  submit  an  issue  of  fraud  in  the  pro- 
curement of  a  deed  when  it  appeared  from  the  undisputed  evidence  that  the 
grantor  in  the  deed  had  subsequentlv  devised  the  same  land  to  th  same  per- 
sons named  as  grantees  in  the  deed,  and  that  the  will  had  been  finally  es- 
tablished and  probated  after  a  contest  through  all  the  courts.  The  courts 
will  not  do  a  vain  thing. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Sam,  R.  Ferryman  and  John  L.  Meany,  for  plaintiffs  in  error. 

F.  B,  Hudson  and  Doremua  &  Butler,  for  defendants  in  error. 

NEILL,  Associate  Justice. — Plaintiffs  in  error,  Louis  Bonne- 
ville, Eugene  Bonneville  and  M.  Bonneville,  Jr.,  hereinafter  called 
plaintiffs,  brought  this  suit  against  defendants  in  error,  J.  Dum, 
Octavia  Dum,  0.  P.  Buchanan  and  Alice  Buchanan  and  Blanche  La- 
Marte,  hereinafter  called  defendants,  to  reform  a  certain  deed  executed 
by  their  mother,  Zelia  Bonneville,  conveying  to  her  three  daughters,  de- 
fendants Octavia  Dum,  Alice  Buchanan  and  Blanche  LaMarte,  certain 
real  estate,  according  to  the  intent  of  the  grantor,  so  that  each  of  plain- 
tiflb  should  take  thereunder  one-sixth  of  said  property;  or,  in  the  alter- 
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native,  for  judgment  canceling  said  instrument  as  void,  leaving  the 
property  to  pass  by  the  law  regulating  the  devolution  of  intestate 
estates. 

The  allegations  upon  which  such  relief  was  prayed  for  are  sub- 
stantially: That  Zelia  Bonneville,  the  mother  of  plaintiffs  and  of 
the  three  last  named  defendants,  was  on  February  6,  1904,  the  date 
of  the  execution  of  said  deed,  seventy-three  years  old,  of  weak  mind 
and  body,  unable  to  read  the  English  language  or  understand  an 
instrument  written  therein,  and  as  to  such  an  instrument  was  com- 
pelled to  rely  entirely  upon  what  was  told  her  as  to  its  contents; 
that  on  said  date  the  defendants,  acting  together  for  their  joint  and 
several  advantage  and  mutual  benefit,  and  to  the  detriment  of  plain- 
tiffs, presented  to  their  mother  an  instrument  written  in  English,  of 
the  purport  of  which  she  knew  nothing  save  what  was  told  her 
by  defendants,  who,  with  intent  to  defraud  plaintiffs  and  to  deceive 
and  mislead  their  mother,  wilfully,  falsely  and  fraudulently  repre- 
sented to  her,  that  it  was  a  conveyance  of  her  property  to  her  six 
children — ^that  is,  to  plaintiffs  and  their  three  sisters; — that  said 
deed  was  procured  by  such  wilful,  false  and  fraudulent  misrepresen- 
tations, and  that,  had  their  mother  known  the  import  of  such  in- 
strument, she  would  not  have  executed  it. 

The  answer  of  the  defendants,  Octavia  Dum,  Alice  Buchanan. and 
Blanche  LaMarte,  included  a  general  demurrer,  a  general  denial, 
and  the  following  special  pleas:  (1)  That  on  August  6,  1905,  M. 
.Bonneville,  Jr.,  one  of  plaintiffs  herein,  filed  his  petition  in  the  Dis- 
trict Court  of  Brazos  County,  making  the  defendants  in  this  case  and 
the  plaintiff  Eugene  Bonneville  parties  to  such  action,  in  which  he 
averred  in  substance  that  the  deed  of  Zelia  Bonneville,  here  in  ques- 
tion, was  obtained  by  fraud  and  undue  influence,  etc.,  and  prayed 
for  the  same  relief  that  is  asked  for  in  this  suit;  and  that  such  suit 
was  tried  on  September  13,  1905,  and  that  the  trial  resulted  in  a 
verdict  for  the  defendants.  (2)  That  on  April  4,  1905,  subsequent 
to  the  execution  of  said  deed,  Zelia  Bonneville  executed  her  last  will 
and  testament  by  which  she  devised  all  her  property  to  her  daughters, 
Octavia  Dum,  Alice  Buchanan  and  Blanche  Hall  (now  Blanche  La- 
Marte) and  expressed  her  dssire  that  the  property  descend  to  them 
as  expressed  in  said  deed,  except  that  the  homestead  and  furniture 
should  go  to  her  daughter,  Blanche  Hall;  that  after  the  death  of  the 
testatrix,  her  will  was  duly  probated  in  the  County  Court  of  Brazos 
County,  Texas;  that  M.  Bonneville,  Jr.,  in  due  form  appealed  from 
the  order  probating  the  will  to  the  District  Court  of  said  county, 
and,  that,  on  September  15,  1905,  the  contest  was  heard  on  its  merits 
by  said  court,  and  it  was  ordered  and  decreed  by  said  District  Court, 
that  the  will  be  admitted  to  probate,  which  was  done;  that  from  said 
judgment  an  appeal  was  taken  to  the  Court  of  Civil  Appeals  at  Gal- 
veston, where  said  judgment  was  affirmed,  and  that  on  application 
to  the  Supreme  Court  for  a  writ  of  error  to  review  the  judgment  of 
the  Court  of  Appeals,  the  writ  applied  for  was  denied. 

The  case  now  before  us  was  tried  before  a  jury,  whom,  after  the 
evidence  on  either  side  was  introduced,  the  court  instructed  to  re- 
turn a  verdict  for  the  defendants.     In  obedience  to  the  instruction 
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such  a  verdict  was  returned,  and  upon  it  the  judgment  now  appealed 
from  was  rendered. 

The  first  assignment  of  error  complains  of  the  court's  instructing 
the  verdict.  There  were  some  slight  circumstances  introduced  in  evi- 
dence,  squinting  somewhat  towards  the  defendants'  fraudulent  pro- 
curement of  the  deed  sought  to  be  reformed  and  canceled;  and  it  may 
be  conceded  that  such  evidence  was  suflScient  to  carry  the  case  to  the 
jury  on  that  issue.  But  what  good  would  it  have  done,  in  view  of 
the  undisputed  evidence  fully  establishing  both  of  defendants'  special 
pleas,  to  have  submitted  such  an  issue?  The  court  could  not  have 
80  reformed  the  deed  as  to  vest  in  plaintiffs,  by  virtue  thereof,  title 
to  one-sixth  interest  each  in  the  land  conveyed  thereby,  as  prayed 
for  in  their  petition,  for,  though  the  deed  may  have  been  procured 
by  the  defendants  from  their  mother  by  fraud,  there  is  no  evidence 
tending  in  the  least,  to  show  that  it  was  her  intention  to  include  the 
names  of  plaintiffs  therein  as  grantees  of  one-sixth  interest  each,  in 
the  land  which  it  described.  It  is  beyond  the  province  of  a  court 
to  make  a  deed  for  parties.  The  limit  of  its  power  in  this  regard 
does  not  extend  beyond  reforming  a  deed  so  as  to  make  it  speak  the 
intention  and  purpose  of  the  grantor,  and  this  can  only  be  done  upon 
clear  and  satisfactory  evidence  of  such  intention.  If  the  deed  was 
fraudulently  obtained  by  the  defendants,  a  decree  canceling  and  hold- 
ing it  for  naught  was  the  only  relief  that  the  plaintiffs  could  obtain. 
This  would  amount  to  nothing,  in  view  of  the  fact  that  the  grantor 
devised  all  the  property  described  in  the  deed  to  the  defendants  by  a 
wUl  which  has  been  duly  probated  after  having  been  contested  by  one 
of  the  plaintiffs,  the  time  having  elapsed  in  which  the  other  two 
could  call  in  question  its  validity. 

Hence  there  was  no  error  in  the  court's  instructing  a  judgment  in 
favor  of  the  defendants,  and  it  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Iktbrnational  ft  Gbeat  Nobthekn  Bailboad  Company  et  al.  v. 

Dan  Meehan. 

Decided  May  12,  1910. 

Iw— Veffllgenoe— LoeomotiTe  Tender — Xanliole — ^Eyldenoe. 

Evidence  considered  and  held  sufficient  to  support  a  finding  that  a  rail- 
road company  was  negligent  in  the  construction  and  maintenance  of  the  lid 
to  a  manhole  on  the  tender  of  a  locomotive,  whereby  an  employe  was  caused 
to  fall  into  the  man-hole  and  injure  himself,  and  that  such  negligence  was 
the  proximate  cause  of  said  injuries,  amd  that  the  employe  was  not  guilty 
of  contributory  negligence,  and  did  not  aasume  the  risk  oi  the  injuries  received 
by  him. 

t. — Cliarge — JHtngtn  of  Serrioe — ^Assumed  Bisk. 

The  charge  of  the  court  must  be  construed  as  a  whole.  In  a  suit  by  an 
employe  against  a  railroad  company  for  damages  for  personal  injnries,  charge 
considered,  and  held  when  considered  as  a  whole  not  subject  to  the  objection 
that  it  in  eifect  instructed  the  jury  that  plaintiff  did  not  assume  the  risks 
ordinarily  incident  to  the  service  m  which  he  was  engaged  if  a.  person  of 
ordinary  eare  with  knowledge  of  such  dangers  would  have  continued  therein. 
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8. — ^Kaiter  and  Servant — ^Aiiiuned  Bisk — VtgUgtnot' ot  Hatter. 

The  negligence  of  tbe  master  is  never  a  risk  assumed  by  the  servant  as 
one  ordinarily  incident  to  the  service. 


4. — ^Hegligenoe— Pleading — Charge. 

Plaintiff's  petition  charged  that  while  he  was  in  the  discharge  of  his 
duty  upon  the  tender  of  a  locomotive,  the  locomotive  was  suddeiSv  moved 
causing  him  to  lose  his  balance,  and  in  trying  to  recover  himself  he  placed  his 
foot  upon  the  lid  of  a  man-hole;  that  the  lid  was  defective  and  slipped  from 
its  position,  whereby  he  fell  into  the  man-hole  and  was  injured;  the  court 
charged  the  jury  that  the  only  issue  of  negligence  submitted  for  their  deter- 
mination was  whether  the  lid  to  the  manhole  was  in  a  reasonably  safe  con- 
dition. Held,  that  while  the  charge  did  withdrfrw  the  issue  of  negligence  in 
moving  tlie  engine,  it  did  not,  when  rightly  construed,  withdraw  the  issue 
of  fact  as  to  the  movement,  but  required  the  jury  to  find  thai  fact  before 
they  could  find  for  the  plaintiff;  and  also  that  the  withdrawal  of  the  issue  was 
not  injurious  to  the  defendant. 

6.— ^Sanie. 

In  an  action  for  damages  for  personal  injuries,  charge  considered  and 
held,  when  read  and  construed  as  a  whole,  not  subject  to  the  objections  that 
it  ignored  and  excluded  the  issue  of  contributory  negligence,  and  that  its 
several  paragraphs  were  contradictions. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

King  &  Morris,  for  appellants. — ^The  court  erred  in  the  fourteenth 
paragraph  of  its  charge  to  the  jury  which  reads  as  follows: — ^'The 
only  alleged  ground  of  negligence  set  up  by  plaintiff  against  de- 
fendants which  you  will  consider  is,  that  the  lid  to  the  man-hole 
was  not  in  a  reasonably  safe  condition,  and  to  that  ground  alone 
must  your  inquiry  be  confined,  but  this  does  not  exclude  from  your 
consideration  the  issues  of  assumed  risk  and  contributory  negligence 
as  pleaded  bv  defendants.'*  San  Antonio  &  A.  P.  Ry.  Co.  v.  Trigo, 
101  S.  W.,  254;  Evans  v.  Sabine  &  E.  T.  Ry.  Co.,  18  S.  W.,  493: 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Stevens,  37  Texas  Civ.  App.,  80; 
Rose  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  17  S.  W.,  789;  Texas  &  P.  Ry.  Co. 
V.  Doherty,  15  S.  W.,  44;  Ragley  Lumber  Co.  v.  Goldsmith,  66  S.  W., 
581;  Herbert  v.  Wiggins  Ferry  Co.  80  S.  W.,  978;  Madin  v.  Noreross 
Bros.  Co.,  98  N.  Y.  Supp.,  223;  McGough  v.  Bates,  42  Atl.,  873; 
American  Bridge  Co.  v.  Seeds,  144  Fed.  605. 

The  court  erred  in  submitting  to  the  jury  paragraph  eight  of  its 
charge  in  connection  with  paragraph  fourteen  of  its  charge  to  the 
jury,  in  this:  Said  paragraphs  are  contradictory  and  in  conflict 
with  each  other  and  the  jury  could  not  possibly  understand  the  in- 
structions given,  and  the  meaning  of  the  court's  charge  by  said  con- 
flict rendered  incomprehensible.  Baker  v.  Ashe,  80  Texas,  356; 
Kraus  v.  Haas,  6  Texas  Civ.  App.,  665;  Edwards  v.  Dickson,  27  S. 
W.,  718;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormley,  27  S.  W.,  1051; 
Burnett  v.  Lambach,  39  S.  W.,  1015;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Woods,  25  S.  W.,  741;  Texas  Cen.  Ry.  Co.  v.  Waldie,  101  S.'W.,  517. 

'  Tho8,  B,  Greenwood  and  A.  G.  Greenwood,  for  appellee. 
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PLEASANTS,  Chief  Justice. — ^This  suit  was  brought  by  ap- 
pellee against  appellant,  railroad  company,  and  the  receiver  of  said 
company,  T.  J.  Freeman,  to  recover  damages  for  personal  injuries. 
The  petition  alleges  that  while  plaintiff,  an  employee  of  the  defen- 
dant company,  was  in  the  careful  performance  of  the  duties  of  his 
employment  on  the  top  of  the  tank  of  an  engine,  where  he  had  gone 
to  inspect  its  supply  of  water,  said  engine,  or  another  to  which  it 
was  coupled,  was  suddenly  moved,  through  defendant's  negligence, 
without  fault  on  plaintiff's  part  or  his  doing  anything  to  cause  said 
movement,  throwing  plaintiff  somewhat  out  of  balance  and  causing 
one  of  his  feet  to  step  on  a  lid  over  a  man-hole,  which,  on  account  of 
being  in  a  dangerous,  unsafe  and  defective  condition,  caused  by  the  neg- 
ligence of  defendant  company,  tilted  or  slipped  out  of  place,  throwing 
plaintiff  with  great  violence  onto  said  lid,  and  into  said  man-hole,  ruptur- 
ing his  uretha,  and  causing  him  other  personal  injuries.  That  said  in- 
juries were  proximately  caused  by  the  negligence  of  defendant  company 
in  furnishing  him  an  engine  equipped  with  a  dangerous  and  unsafe  lid 
over  the  man-hole  thereof,  and  permitting  said  engine  to  be  suddenly 
moved  without  warning. 

The  defendants  answered  by  general  and  special  exceptions,  gen- 
eral denial,  and  pleas  of  contributory  negligence  and  assumed  risk. 

The  trial  in  the  court  below  with  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $9,000. 

The  evidence  shows  that  the  man-hole  in  which  plaintiff  fell  aild 
received  his  injuries  was  a  circular  hole  about  twenty-two  inches  in 
diameter,  on  the  rear  end  of  a  locomotive  tender.  Water  for  the  lo- 
comotive is  received  into  the  tender  through  the  man-hole.  The  cir- 
cular rim  of  the  man-hole  extends  above  the  deck  or  top  of  the  ten- 
der, ten  or  twelve  inches.  The  iftan-hole  is  covered  with  an  iron  lid, 
and  one  purpose  of  placing  the  lid  on  the  man-hole  is  to  make  same 
safe  for  employees  on  the  tender  to  go  over  the  man-hole,  and  to  pre- 
vent injury  to  employees  while  engaged  in  work  about  the  man-hole; 
and  every  employee  working  on  an  engine  has  his  weight  frequently 
thrown  on  the  lid.  The  lid  is  a  circular  piece  of  iron  covering  the 
man-hole  and  extending  beyond  its  rim  about  a  quarter  of  an  inch. 
In  order  for  the  lid  to  be  safe  it  must  be  fastened  in  some  way  to, 
or  in  the  man-hole,  so  it  will  bear  a  man's  weight  without  slipping 
or  sliding.  The  lid  may  be  fastened  by  means  of  hinges,  or  it  may 
be  kept  securely  in  place  by  means  of  a  wooden  plate,  an  inch  and 
a  half  to  two  inches  thick,  on  the  inner  side  of  the  lid  and  bolted 
to  it,  which  wooden  plate  exactly  fits  inside  the  rim  of  the  man-hole. 

On  February  3,  1908,  appellee  mounted  the  tender  of  a  certain 
switch  engine,  and  raised  the  lid  from  the  man-hole  to  inspect  the 
water  supply,  in  accordance  with  his  duty  as  a  hostler  in  the  employ 
of  the  appellant  company,  and  properly  replaced  the  lid  over  the 
man-hole,  and  was  still  bent  over  the  lid  when  the  engine  and  tender, 
which  were  coupled  to  another  engine,  were  suddenly  moved,  throw- 
ing appellee  out  of  balance  and  causing  one  of  his  feet  to  step  on  the 
lid  which  slipped  or  tilted  out  of  place,  throwing  him  with  great 
force  into  the  man-hole  astride  the  lid,  rupturing  his  urethra   and 


108  Texas  Civil  Appeals  Reports,  Vol.  61.  [May, 

inflicting  the  injuries  upon  him  described  in  his  petition.     No  one 
witnessed  the  injury  to  appellee.     He  testified  as  follows: 

"There  were  no  fastenings  under  this  lid,  and  if  they  had  not  been 
absent  the  lid  would  have  been  perfectly  safe.  It  could  not  have 
been  moved  if  they  had  been  there.  There  are  different  kinds  of  lids, 
but  no  matter  what  kind  is  used,  the  lid  should  be  able  to  bear  a 
man's  weight  without  sliding  over.  A  man  may  step  on  a  defective 
lid  not  knowing  that  it  was  not  all  right,  and  the  least  pressure  on 
it  will  cause  it  to  slip.  When  the  engine  bumped  back,  I  was  forced 
to  step  on  that,  and  that  caused  it  to  turn  up.  When  I  placed  it 
back  on  the  man-hole  I  thought  it  was  in  safe  condition.  I  did  not 
see  the  bottom  part  of  the  lid.  I  placed  it  back  flat,  and  before  I 
could  recover  to  my  full  height  in  a  standing  position,  I  was  forced 
to  step  on  it.  It  turned  up  when  I  did  so  and  one  foot  went  down 
in  the  man-hole.  The  lid  of  the  man-hole  was  defective  because  there 
was  no  wood  on  the  bottom  to  hold  it  in  position.  There  was  nothing 
there  to  hold  it  in  place.  The  wood  was  to  keep  the  lid  in  place,  and 
I  did  not  see  any  at  all  on  the  bottom  of  that  lid;  I  barely  glanced 
at  it,  however.  I  saw  four  bolts  there,  which  is  about  as  many  as 
is  necessary  to  hold  the  wood.  There  was  nothing  on  the  bottom  of 
the  lid  to  furnish  protection  except  those  four  bolts,  and  they  were 
so  far  in  that  it  left  a  loose  space  on  the  sides,  giving  the  lid  room 
to  move,  so  that  when  I  stepped  on  it,  it  was  loose  and  turned  up 
with  my  weight.  .  .  .  There  were  some  tools  on  the  deck.  I 
did  not  fall  over  any  of  them.  I  did  not  step  into  the  man-hole  pur- 
posely. The  deck  measured  probably  six  feet  from  front  to  back.  I 
never  walk  around  a  man-hole.  I  always  step  on  it  when  it  is  nec- 
essary. That  was  customary  and  we  always  did  it.  However,  I  did 
not  intend  to  step  on  it  at  the  particular  time  that  I  was  hurt.  They 
are  intended  to  be  walked  on.  The  lid  or  the  floor  of  the  deck,  either 
one,  will  do  for  walking.  One  ought  to  be  just  as  good  as  the  other. 
I  did  not  know  that  there  was  any  difference  at  that  time.  .  .  . 
It  showed  to  be  perfectly  safe  from  the  top.  The  lid  was  not  safe, 
even  when  properly  replaced  on  the  man-hole.  .  .  .  The  engines 
moved  back,  but  I  can  not  say  how  far  they  moved.  There  was  a 
sudden  jar,  as  if  they  were  coupled  or  uncoupled.  I  stepped  on  the 
man-hole  lid  with  my  right  foot.  One  of  those  lids  can  be  moved 
with  the  least  little  thing  if  there  is  nothing  to  hold  it  in  place. 
Whether  or  not  it  was  properly  placed  on  the  man-hole  had  nothing 
to  do  with  it.  The  reason  of  that  is  the  absence  of  the  pieces  that 
should  be  on  the  bottom  side  to  keep  it  in  place." 

This  evidence  sustains  the  conclusion  that  appellant  was  negligent 
in  failing  to  provide  a  reasonably  safe  lid  or  cover  for  the  man-hole 
in  which  appellee  fell,  and  that  such  negligence  was  the  proximate 
cause  of  appellee's  injuries,  and  we  so  find. 

We  further  find  that  appellee  was  not  guilty  of  contributory  neg- 
ligence, that  he  did  not  assume  the  risk  of  the  injuries  received  by 
him,  and  that  he  has  sustained  damages  by  reason  of  said  injuries 
in  the  amount  found  by  the  jury. 

The  first  and  second  assignments  of  error,  which  are  presented  to- 
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gether,  complain  of  the  following  paragraplis  of  the  court's  charge 
to  the  jury, 

'^An  employee  of  a  railroad  company  is  held  in  law  to  assume  such 
risks  as  are  ordinarily  incident  to  the  service  he  is  employed  to  per- 
form, and  such  others  as  he  knows  of,  or  must  necessarily  have  known 
of  in  the  ordinary  discharge  of  the  duties  of  his  service;  provided, 
that,  where  a  person  of  ordinary  care  would  have  continued  in  the 
service  with  knowledge  of  the  defects  and  danger,  then  he  is  not  held 
to  have  assumed  the  risk  of  such  defects  and  danger,  and  risks  arising 
from  negligence  of  the  railroad  company  are  not  assumed  by  the  em- 
ployee unless  he  knows  of  them,  or  must  necessarily  have  known  of 
them  in  the  ordinary  discharge  of  his  service,  and  until  then  he  has 
a  right  to  assume  that  risks  arising  from  such  negligence  do  not 
ens  w»     •     •     • 

*nf  you  believe  from  the  evidence  that  plaintiflf's  alleged  injury  was 
the  result  of  a  risk  ordinarily  incident  to  the  service  in  which  he  was 
engaged,  or  that  it  resulted  to  him  from  a  risk  that  was  known  to 
him,  or  must  necessarily  have  been  known  to  him  in  the  ordinary 
discharge  of  the  duties  of  his  service,  and  that  a  person  of  ordinary 
care  would  not  have  continued  in  the  service  with  knowledge  of  the 
defect  and  danger,  then  you  will  find  for  the  defendant  on  the  issue 
of  assumed  risk/' 

The  first  objection  urged  to  these  paragraphs  of  the  charge  is,  that 
they  in  effect  instruct  the  jury  that  appellee  did  not  assume  the  risk 
ordinarily  incident  to  the  service  in  which  he  was  engaged,  if  a  per- 
son of  ordinary  care  with  knowledge  of  the  dangers  ordinarily  in- 
cident to  the  service  would  have  continued  therein. 

These  charges  standing  alone  might  be  susceptible  to  the  construc- 
tion placed  upon  them  by  appellant,  but  when  the  charge  is  consid- 
ered as  a  whole,  it  is  clear  that  the  court  did  not  instruct  the  jury 
that  appellee  could  recover  if  his  injuries  were  due  to  risks  ordinarily 
incident  to  the  service,  if  a  person  of  ordinary  prudence  with  know- 
ledge of  such  risks  would  have  continued  in  the  service.  In  par- 
agraphs seven  and  eight  of  the  charge  plaintiff's  right  to  recover  is 
made  to  depend  upon  whether  the  defendant  was  guilty  of  negligence 
in  failing  to  provide  a  reasonably  safe  lid  for  the  man-hole,  and  in 
paragraph  nine  the  jury  are  expressly  told  that  unless  the  plaintiff 
has  by  a  preponderance  of  the  evidence,  established  such  negligence 
on  the  part  of  the  defendant  he  can  not  recover. 

Taking  the  charge  as  a  whole,  the  jury  could  not  have  understood 
therefrom  that  they  might  find  for  the  plaintiff  if  his  injuries  were 
due  to  a  risk  ordinarily  incident  to  the  service,  provided  a  man  of 
ordinary  prudence  would  have  continued  in  the  service  with  knowledge 
of  such  risk,  but  must  have  found  their  verdict  upon  the  negligence 
of  the  defendant,  and  such  negligence  is  never  a  risk  assumed  by 
the  servant  as  "one  ordinarily  incident  to  the  service."  Texas  &  N". 
0.  By.  Co.  V.  Kelly,  98  Texas,  137;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Hannig,  91  Texas,  347;  Adams  v.  Gulf,  C.  &  S.  P.  Ry.  Co.  101  Texas, 
5. 

In  applying  the  law  to  the  issue  of  the  assumption  by  the  servant 
of  the  risk  of  defects  and  dangers  known  to  him,  the  charge  is  cor- 
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result  in  the  dissolution  of  tl^  corporation,  therefore  the  objection  that  the 
facts  alleged  in  an  application  for  the  appointment  of  a  receiver  for  a  cor- 
poration are  not  sufficient  to  authorize  the  court  to  dissolve  the  corporation, 
is  not  a  conclusive  reason  why  the  application  should  not  be  grantea. 

4. — Same— Appeal  to  Directon — ^Eemedy. 

When  tlve  directors  of  a  corporation  have  adverse  interests  and  are  so 
intentionally  managing  the  corporation  as  to  wreck  it,  it  is  not  necessary  that  a 
stockholder  should  apply  first  to  the  board  of  directors  for  a  correction  of 
their  management  before  applying  to  the  courts  for  the  appointment  of  a 
receiver. 

ON   MOTION   FOB  BEHEABING. 

5. — ^Pleading — ^Appointment  of  Keoeiver — ^Praotloe. 

When  the  petition  sworn  to  b^  plaintiff  in  a  proceeding  for  the  appoint- 
ment of  a  receiver  is  the  only  evidence  of  the  truth  of  the  facta  alleged  to 
obtain  the  appointment,  and  it  is  met  by  a  denial  of  those  facts  in  the  an- 
swer sworn  to  by  defendant,  the  appointment  should  be  refused  unless  the 
plaintiff  supports  the  controverted  averments  by  additional  affidavits;  and, 
under  our  practice,  if  the  answer  and  controverting  affidavits  are  not  suffi- 
ciently full  and  definite,  exceptions  to  tne  same  should  be  urged  by  the  plain- 
tiff and  acted  on  by  the  court  so  as  to  give  the  defendant  an  opportunity  for 
amendment,  before  final  action  by  the  court.  It  is  error  for  the  court  to 
overrule  exceptions  to  the  answer  on  the  ground  that  it  is  not  sufficiently 
full,  definite  and  specific,  and  then  grant  the  application  for  the  appointment 
of  the  receiver  because  the  averments  of  the  petition  are  not  apecincally  de- 
nied. 

Appeal  from  an  interlocutory  order  of  the  District  Judge  of  the 
Twenty-eighth  Judicial  District,  Nueces  County,  Texas.  Tried  be- 
low before  Hon.  W.  B.  Hopkins. 

0.  R.  Scott  &  Pope,  Kleberg  &  Neethe  and  /.  Lovenberg,  Jr.,  for 
appellants. — A  receiver  of  a  corporation  should  not  be  appointed  ex- 
cept on  a  clear  showing  that  the  applicant's  rights  imperatively  de- 
mand it,  and  that  he  has  no  other  adequate  remedy  and  is  in  danger 
of  suffering  irreparable  loss.  People's  Investment  Co.  v.  Crawford, 
45  S.  W.,  738;  Cahn  v.  Johnson,  12  Texas  Civ.  App.,  304;  City  Natl. 
Bank  of  Dallas  v.  Dunham,  18  Texas  Civ.  App.,  184;  Farwell  v. 
Babcock,  27  Texas  Civ.  App.,  162;  New  Birmingham  Iron.&  !Land 
Co.  V.  Elevens,  12  Texas  Civ.  App.,  410;  20  Am.  &  Eng.  Ency.  Law, 
18-21 ;  First  Natl.  Bank  of  Sioux  City  v.  Gage,  19  111.,  207 ;  Weatherly 
V.  Capitol  City  Water  Co.,  22  So.,  142;  Darragh  v.  Wetter  Mfg.  Co., 
78  Fed.,  15,  16. 

Equity  has  no  power  to  appoint  a  receiver  for  a  corporation  at  the 
suit  of  a  stockholder  for  fraud,  mismanagement  or  collusion  on  the 
part  of  the  corporate  authorities,  or  ultra  vires  acts  of  its  directors  or 
the  corporation  itself,  but  will  limit  the  redress  granted  to  the  specific 
wrongs  charged,  and  enjoin  and  forbid  the  misconduct  complained  of. 
People's  Investment  Co.  v.  Crawford,  45  S.  W.,  738;  New  Birming- 
ham I.  &  L.  Co.  V.  Blevens,  12  Texas  Civ.  App.,  410;  French  v.  Ox- 
ford, 30  Iowa,  167;  United  Electric  Sec.  Co.  v.  Louisiana  Elec.  L. 
Co.,  68  Fed.,  675;  Empire  Hotel  Co.  v.  Storage  Co.,  49  N.  J.  Eq., 
403;  Parsons  v.  Monroe  Mfg.  Co.,  4  N.  J.  Eq.,  206. 

A  stockholder  of  a  corporation,  having  no  lien  upon  its  property, 
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is  not  entitled  to  have  a  receiver  appointed  for  the  better  security  of 
his  debt,  although  there  may  be  manifest  danger  that  the  property 
will  be  lost  or  disposed  of  before  he  can  obtain  relief  as  against  said 
property.     Same  authorities. 

Bev.  Stats.  1895,  art.  1465.  authorizing  the  appointment  of  a  re- 
ceiver when  a  corporation  is  insolvent,  or  in  imminent  danger  there- 
of, does  not  make  these  grounds  sufficient  cause  of  action  for  which 
a  stockholder  may  have  a  receiver  appointed,  but  he  must  allege  a 
cause  of  action  in  addition  to  these  grounds,  showing  that  his  inter- 
est requires  the  appointment  to  be  made.  People's  Investment  Co.  v. 
Crawford,  45  S.  W.,  738;  Espuela  Land  &  Cattle  Co.  v.  Bindle,  5 
Texas  Civ.  App.,  18;  New  Birmingham  Iron  &  Land  Co.  v.  Elevens, 
12  Texas  Civ.  App.,  410;  French  Bank  Case,  53  Cal.,  553;  20  Am.  & 
Eng.  Ency.  Law,  17. 

Unless  a  power  is  conferred  by  statute,  equity  has  no  power  to 
wind  up  the  aflfairs  of  a  corporation  by  the  appointment  of  a  receiver 
at  the  suit  of  a  stockholder  failing  to  show  a  cause  of  action  against 
the  corporation  which  would  entitle  him  to  the  appointment  as  an  an- 
cillary remedy  independently  of  any  right  he  may  have  thereto  as  a 
stockholder.  People's  Investment  Co.  v.  Crawford,  45  S.  W.,  738; 
Espuela  Land  &  Cattle  Co.  v.  Bindle,  5  Texas  Civ.  App.,  18;  Farwell 
T.  Babcock,  27  Texas  Civ.  App.,  162;  New  Birmingham  Iron  &  Land 
Co.  V.  Blevens,  12  Texas  Civ.  App.,  410. 

Where  the  allegations  in  a  minority  stockholder's  application  for  the 
appointment  of  a  receiver  clearly  show  that  the  corporation  is  not  in- 
solvent or  in  imminent  danger  of  insolvency,  but  is  a  going  concern 
entitled  to  many  large  funds  which  have  been  (by  applicant's  allega- 
tions) diverted,  the  court  of  equity  will  not  appoint  a  receiver  of  the 
corporation  and  assume  control  and  management  of  its  affairs  when 
it  is  clearly  manifest  that  there  is  no  tangible  property  to  receive  and 
no  acts  or  things  to  be  done  by  the  receiver,  except  the  filing  of  suit 
to  recover  the  alleged  diverted  funds,  since  such  minority  stockholder 
under  such  circumstances  ^could  act  as  effectively  and  obtain  the  same 
relief  without  the  aid  of  a  receiver.  People's  Investment  Co.  v.  Craw- 
ford, 45  S.  W.,  838 ;  Cahn  v.  Johnson,  12  Texas  Civ.  App.,  304 ;  City 
Natl.  Bank  of  Dallas  v.  Dunham,  18  Texas  Civ.  App.,  184;  New 
Birmingham  Iron  &  Land  Co.  v.  Blevens,  12  Texas  Civ.  App.,  410; 
20  Am.  &  Eng.  Ency.  Law,  18-21 ;  First  Natl.  Bank  of  Sioux  Citv  v. 
Gage,  79  111.,  207;  Weatherly  v.  Capitol  City  Water  Co.,  22  So., 
142;  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed.,  15-i6. 

In  an  action  against  a  corporation  by  a  stockholder,  brought  in  his 
own  name  and  to  protect  or  enforce  his  rights  and  interests  as  a  stock- 
holder, equity  will  not  interfere  by  the  appointment  of  a  receiver,  un- 
less it  be  shown  that  plaintiff  has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  itself,  a  redress  of  his  griev- 
ances at  the  hands  of  the  directors  and  shareholders.  New  Birming- 
ham Iron  &  Land  Co.  v.  Blevens,  12  Texas  Civ.  App.,  410. 

The  court  in  this  cause,  in  passing  on  the  application  for  the  ap- 
pointment of  a  receiver,  should  have  taken  into  consideration  the  an- 
Vol.  LXI  Civil— 8. 
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swer  of  the  defendants^  and  found  according  to  the  preponderance  of 
evidence. 

The  trial  judge  held,  over  the  objections  of  the  plaintiff,  that  the 
sworn  answers  of  the  defendants  fully  met  and  denied  in  every  mate- 
rial part  the  equities  of  plaintiff's  bill.  The  plaintiff  offered  no  evi- 
dence whatever  to  support  the  allegations  of  his  bill,  or  to  overcome 
the  denials  of  the  defendant's  answers.  Therefore  the  trial  judge 
erred  in  appointing  a  receiver. 

The  trial  judge  held,  over  the  objections  of  the  plaintiff,  that  the 
answers  of  the  defendants  were  responsive,  certain  and  definite,  and 
that  said  answers  denied  the  equities  of  plaintiffs  bill  in  every  material 
part.  The  plaintiff  has  not  appealed  from  that  holding,  and  therefore 
this  court  erred  in  its  conclusion  of  law  that  ''the  appointment  of  a 
receiver  in  this  case  can  be  sustained  on  the  ground  that  the  denials 
to  some  of  the  material  allegations  of  the  petition  are  not  sufficiently 
definite." 

Jos.  B.  Wells  and  F.  W.  Seabury,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  appeal  is  from  an  order  of 
the  district  judge  of  the  Twenty-eighth  Judicial  District,  made  in 
chambers,  appointing  a  receiver  for  the  defendant  corporation  at  the 
suit  of  the  appellee. 

The  suit  is  against  the  Falfurrias  Immigration  Company,  a  private 
corporation  having  its  principal  office  and  place  of  business  in  the 
town  of  Falfurrias,  in  Starr  County,  Texas,  and  against  Garland  B. 
Miller,  Bichard  G.  Miller,  Robert  G.  Miller,  Lawrence  D.  Miller,  W.  A. 
Gardner,  B.  T.  Henry,  Miller  Brothers*  Company  (a  partnership 
composed  of  the  said  Q«rland  B.  Miller,  Bichard  G.  Miller,  Bobert 
G.  Miller  and  Lawrence  D.  Miller),  and  against  the  said  Garland  B. 
Miller,  doing  business  as  "Garland  B.  Miller,  Investor's  Agent/*  as 
defendants;  the  said  Garland  B.  Miller  being  also  president,  the  said 
Bichard  G.  Miller  being  also  the  vice-president  and  general  manager, 
and  the  said  W.  A.  Gardner  being  also  secretary  and  treasurer  of  said 
corporation,  and  the  said  three  officers,  together  with  Bobert  G.  Miller 
and  B.  T.  Henry,  constituting  the  board  of  directors  of  said  corpora- 
tion; and  therein  the  said  plaintiff,  as  a  minority  stockholder  of  the 
said  corporation,  but  the  largest  individual  stockholder  thereof,  sues 
for  the  benefit  of  said  corporation,  and  seeks  to  recover  by  it  certain 
moneys  and  property  of  said  corporation  fraudulently  appropriated  by 
defendants,  and  for  damages  to  said  corporation  resulting  from  the 
fraudulent  acts  of  its  said  officers  and  directors,  and  for  an  accounting 
by  them  for  moneys  and  property  of  said  corporation  received  by  them, 
and  for  general  relief  and  the  winding  up  of  said  corporation,  and, 
under  appropriate  allegations,  prays  for  the  appointment  forthwith  of 
a  receiver  therefor. 

The  original  petition,  in  so  far  as  it  asks  for  the  appointment  of  a 
receiver,  was  set  down  for  hearing  in  chambers  before  the  said  dis- 
trict judge,  and  due  notice  of  such  hearing  was  given  to  all  of  the 
defendants,  and  thereafter  all  of  the  defendants  entered  their  personal 
appearance,  and  answered  the  said  petition,  in  so  far  only  as  the  same 
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applies  to  the  appointment  of  such  receiver^  by  their  verified  answers 
filed  on  August  17,  1908. 

On  November  7,  1908,  the  said  judge,  sitting  in  chambers,  overruled 
the  general  demurrer  and  special  exceptions  contained  in  the  defend- 
ants' answer,  to  which  action  defendants  excepted;  and  on  the  same 
day  also  overruled  the  general  demurrer  and  special  exceptions  con- 
tained in  the  plaintiff's  first  supplemental  petition,  to  which  action  the 
plaintiff  also  excepted. 

On  the  same  day,  to  wit,  November  7,  1908,  the  plaintiff's  applica- 
tion for  the  appointment  of  a  receiver  was  heard  by  the  said  judge  in 
chambers  on  the  aforesaid  sworn  pleadings  of  the  parties  to  this  suit 
without  other  evidence  being  introduced  by  either  party,  and  thereupon 
the  said  judge  rendered  and  caused  to  be  entered  his  aforesaid  inter- 
locutory order  appointing  such  receiver,  fixing  his  bond,  and  fixing 
also  the  amount  of  the  supersedeas  bond  to  be  filed  by  the  defendants 
on  their  appeal  therefrom. 

After  alleging  the  organization  of  the  defendant  corporation  with  a 
capital  stock  of  $5,000,  divided  into  100  shares  of  the  par  value  of 
$50,  which  stock  is  owned  by  plaintiff  and  defendants  in  the  following 
proportions:  G.  E.  Spielhagen,  33  shares;  Garland  B.  Miller,  28 
shares;  Richard  G.  Miller,  27  shares;  Robert  G.  Miller,  10  shares;  W. 
A.  Gardner,  1  share,  and  B.  T.  Henry,  1  share;  the  petition  contains 
in  substance  the  following  allegations: 

The  said  corporation  ever  since  its  organization  has  been  engaged 
in  the  promotion  of  immigration  and  in  a  general  real  estate  business 
at  the  said  town  of  Falfurrias  and  in  that  vicinity,  including  the  buy- 
ing and  selling  of  lands  on  commission  or  other  character  of  profit. 

The  business  of  said  corporation  was  very  large  and  profitable  up 
to  May  1,  1907,  and  during  that  period  the  gross  income  of  said  cor- 
poration was  more  than  $40,000,  and  the  corporation  had  secured  a 
large  number  of  contracts  for  the  purchase  and  sale  of  lands  on  comr 
mission  or  other  character  of  profit,  of  the  value  to  said  company  of 
not  less  than  $100,000,  which  sum  would  have  been  received  by  it  in 
the  proper  course  and  conduct  of  its  business.  The  said  corporation 
had  also  100  branch  ofiicers  and  agencies  scattered  throughout  the 
United  States,  and  had  expended  more  than  $30,000  in  an  advertis- 
ing campaign  throughout  the  country  (including  the  printing  and 
distribution  of  7,000  maps,  40,000  circular  letters,  and  250,000  pieces 
of  illustrated  literature,  and  advertising  in  1,800  newspapers),  where- 
by it  had  secured  the  profits  and  business  aforesaid,  and  had  also  ac- 
quired a  mailing  list  of  more  than  20,000  persons,  including  more 
than  1,000  prospective  investors  in  land  through  it.  Said  company 
had  also  acquired  a  full  equipment  for  taking  care  of  and  entertaining 
at  Falfurrias  prospective  purchasers  and  settlers  that  it  might  bring 
there.  By  reason  of  this  large  and  profitable  business  its  shares  were 
worth  not  less  than  $500  each. 

The  first  board  of  directors  consisted  of  Garland  B.  Miller,  Richard 
G.  Miller,  Robert  G.  Miller,  B.  T.  Henry  and  G.  R.  Spielhagen,  and 
said  Garland  B.  Miller  was  president,  and  Spielhagen  was  vice- 
president  and  said  Richard  G.  Miller  was  secretary  and  treasurer  of 
said  corporation. 
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On  or  about  May  1,  1907,  the  said  Garland  B.  Miller,  Richard  G. 
Miller,  Robert  G.  Miller  and  W.  A.  Gardner  entered  into  a  conspiracy 
among  themselves,  and  with  Lawrence  D.  Miller,  a  brother  of  the  said 
three  Millers,  to  injure  the  said  Spielhagen  and  the  said  corporation, 
by  appropriating  the  business,  good  will,  property,  contracts,  commis- 
sions and  profits  of  the  said  company,  and  to  render  valueless  the 
said  stock  of  said  company,  and,  in  effect,  to  end  its  existence.  In  car- 
rying out  said  conspiracy,  said  Spielhagen  was  denied  his  right  of 
examining  the  books  and  papers  of  the  corporation;  the  files  and 
papers  of  his  office  were  seized  and  kept  from  him,  and  he  was,  on 
June  15,  1907,  without  cause,  summarily  removed  from  office  as  vice- 
president,  and  on  August  1,  1907,  was,  at  the  annual  stockholders' 
meeting  then  held,  dropped  from  the  board  of  directors,  and  said 
W.  A.  Gardner  was  elected  as  director  in  his  stead,  the  other  direc- 
tors being  re-elected,  and  the  new  officers  being  Garland  B.  Miller,  as 
president,  Richard  G.  Miller  as  vice-president  and  general  manager, 
and  W.  A.  Gardner  as  secretary  and  treasurer  of  said  company,  which 
places,  as  directors  and  officers  respectively,  they  will  hold.  These 
acts  were  done  for  the  purpose  of  carrying  said  conspiracy  into  ef- 
fect and  of  concealing  their  transactions  in  regard  to  the  same  from 
appellee. 

In  furtherance  of  said  conspiracy  said  Garland  B.  Miller,  on  or 
about  May  1,  1907,  set  himself  up  in  business  at  Falfurrias  as  *'Gar- 
land  B.  Miller,  Investor's  Agent,"  in  the  same  lines  and  character  of 
business  as  those  of  the  corporation,  and  as  a  rival  and  competitor 
thereof,  and  in  direct  conflict  with  its  interests.  On  or  about  June 
15,  1907,  the  said  four  Miller  brothers  organized  the  firm  known  as 
the  Miller  Brothers  Company,  and  have  ever  since  been  engaged,  at 
said  town  of  Falfurrias,  in  the  same  lines  and  character  of  business 
as  those  of  the  corporation  and  in  competition,  rivalry  and  conflict 
therewith.  The  said  parties,  having  free  access  to  the  books,  papers, 
contracts,  correspondence  and  lists  of  purchasers  of  the  said  corpora- 
tion and  sales  contracts  thereof,  have,  ever  since  May  1,  1907,  used 
the  knowledge  and  information  so  acquired  for  the  promotion  and 
benefit  of  their  private  business  as  such  Investor's  Agent  and  Miller 
Brothers'  Company  in  competition  with  the  said  corporation,  and  to 
its  damage  and  loss.  They  have  also  continuously  used  the  office  fur- 
niture and  appliances,  the  equipment,  camping  outfit  and  teams,  and 
the  stenographers  and  agents  of  the  said  corporation,  in  the  conduct 
of  their  private  business;  have  answered  the  inquiries  from  intending 
mirchasers  of  lands  in  their  own  names,  and  have  taken  to  themselves 
the  benefit  of  the  business  that  resulted  therefrom;  they  have  failed 
to  follow  up,  for  the  benefit  of  the  corporation,  its  former  correspond- 
ence, and  to  close  its  pending  trades  and  sales ;  they  have  wilfully  per- 
mitted and  caused  sales  contracts  belonging  to  said  company  to  be- 
come forfeited  in  order  to  secure,  and  they  did  secure,  the  same  for 
themselves;  they  have  failed  to  sell  lands  listed  with  said  corporation 
for  sale,  and  instead  thereof  have  induced  intending  purchasers  of  the 
corporation  to  purchase  lands  listed  with  themselves  individually; 
they  have  vn'ongfully  appropriated,  without  accounting  therefor,  com- 
missions and  profits  due  the  said  corporation  on  sales  of  lands  listed 
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with  it;  they  have,  without  security,  loaned  moneys  of  said  corporation 
to  themselves  and  their  relatives;  they  have  illegally  borrowed  money, 
mortgaged  the  personal  property  of  the  corporation,  and  used  its  funds 
in  the  payment  of  debts  and  expenses  not  legally  chargeable  against 
it;  and  finally,  about  January  1,  1908,  they  abandoned  the  oflBces  of 
said  corporation  and  removed  its  furniture,  records  and  files  to  an- 
other ofiice  at  Falfurrias  occupied  jointly  by  the  said  Garland  B.  Mil- 
ler, "Investor's  Agent,''  and  by  the  said  "Miller  Brothers'  Company," 
taking  down  the  signs  of  said  corporation  and  not  putting  them  up  at 
the  new  oflBce,  which  oflBce  is  decorated  and  advertised  by  the  signs 
of  said  Garland  B.  Miller,  "Investor's  Agent,"  and  said  "Miller 
Brothers'  Company,"  and  thereby  they  have  induced  and  are  still  in- 
ducing persons  having  business  with  said  corporation  to  believe  that 
it  was  no  longer  engaged  in  such  business,  and  to  place  their  business 
in  the  hands  of  them  individually,  as  such  Garland  B.  Miller,  "In- 
vestor's Agent,"  and  ^Ttfiller  Brothers'  Company;"  and  that,  by  the 
acts  aforesaid,  they  have  destroyed  the  business  of  said  corporation, 
brought  it  to  the  verge  of  bankruptcy,  appropriated  its  assets  and 
business,  and  caused  its  stock  to  be  of  little  or  no  value. 

Among  other  specific  allegations  of  fraud  and  misappropriation  of 
funds  of  the  corporation,  the  following  charges  are  made: 

"1.  That  on  March  31,  1907,  the  corporation  entered  into  a  con- 
tract in  writing  with  John  H.  Houghton  and  others  as  the  owners  of 
a  tract  of  43,275  16/100  acres  of  land,  more  or  less,  in  Nueces  and 
Duval  Counties,  Texas,  known  as  the  Seeligson  or  Galveston  Ranch, 
for  the  sale  of  said  ranch  upon  a  commission;  that  the  corporation 
secured  a  purchaser  for  said  land,  to  wit,  one  B.  P.  Haldeman;  and 
that  a  sale  thereof  to  said  purchaser  was  made  through  the  agency 
and  efforts  of  said  corporation,  and  that  the  corporation  became  en- 
titled to  the  commissions  under  said  contract,  amounting  to  seventy- 
five  cents  per  acre,  and  aggregating  about  $33,000.  That  installments 
of  said  commission  amounting  to  $7,500  have  been  collected  and  re- 
ceived by  said  Garland  B.  Miller,  and  that  he  is  collecting  and  receiv- 
ing the  remainder  thereof  as  the  same  become  due.  That  said  Gar- 
land B.  Miller  has  never  paid  over  said  moneys  or  any  part  thereof  to 
the  corporation  or  accounted  for  the  same,  but  has  received  and  ap- 
propriated the  same  to  his  own  use  and  benefit,  and  is  so  receiving 
and  appropriating  the  remaining  installments  as  they  are  respectively 
paid,  to  the  damage  of  said  corporation  $33,000. 

"2.  That  on  March  31,  1907,  the  said  corporation  entered  into 
a  contract  in  writing  with  said  R.  P.  Haldeman  for  the  resale  of 
6,300  acres  out  of  the  same  land,  upon  a  commission  aggregating 
about  $15,000.  That  said  Garland  B.  Miller  and  Miller  Brothers' 
Company  have  ever  since  been  and  are  now  selling  said  land,  and 
have  appropriated  and  are  appropriating  to  their  own  use  and  benefit 
the  commissions  received  thereon  under  the  said  contract  so  belonging 
to  said  corporation,  and  have  never  paid  same  to  the  corporation  or 
accounted  therefor,  and  to  its  damage  $15,000. 

"3.  That  on  August  1,  1906,  the  said  corporation  made  a  verbal 
contract  with  Dr.  Alex.  A.  Sharp  for  the  exclusive  re-sale  of  a  tract 
of  2,000   acres  of  land  belonging  to  him  in  Nueces  County,  Texas, 
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upon  a  commission  aggregating  $2,000.  That  the  corporation  began 
the  selling  of  said  land,  but  that  on  or  about  June  15,  1907,  the  said 
Garland  B.  Miller  and  Miller  Brothers'  Company  took  charge  of  the 
sales,  and  have  ever  since  been  selling  the  same  under  said  contract 
and  appropriating  to  their  own  use  and  benefit  the  commissions 
thereon  so  belonging  to  the  corporation,  and  have  never  accounted 
therefor  or  paid  same  to  the  corporation,  to  its  damage  $2,000. 

"4.  That  on  May  1,  1907,- the  said  corporation  had  listed  with  it 
for  sale  1,342  acres  of  land  belonging  to  Mrs.  H.  M.  King,  about 
three  miles  east  of  Falfurrias,  upon  a  commission  of  $1  per  acre,  and 
had  secured  a  purchaser  for  said  land,  to  wit,  one  B.  E.  Woodson,  and 
thereupon  became  entitled  to  said  commission,  but  that  said  Garland 
B.  Miller,  while  president  of  the  corporation,  took  the  purchaser  away 
from  the  corporation's  agent,  and  in  person  completed  the  sale  of  said 
land  to  said  Woodson,  and  received  and  applied  to  his  own  use  and 
benefit  the  said  commission,  without  accounting  for  same  or  paying 
same  to  the  corporation,  and  to  its  damage  $1,342. 

"5.  That  at  various  times  from  May  1,  1907,  to  the  filing  of  suit, 
said  Garland  B.  Miller  and  Miller  Brothers'  Company  have  appropri- 
ated to  their  own  use  and  benefit  various  commissions  on  sales  of 
lands  listed  with  the  corporation,  said  commissions  amounting  to 
$6,000,  more  or  less,  and  belonging  to  said  corporation,  without  ac- 
counting for  same  or  paying  same  to  the  corporation,  and  to  its  dam- 
age $6,000.     .     .     . 

"8.  That  on  or  about  August  2,  1907,  said  Garland  B.  Miller  and 
Miller  Brothers'  Company  converted  and  appropriated  to  their  own 
use  and  benefit  the  lists  of  prospective  investors  and  purchasers  of 
real  estate,  hereinbefore  described,  belonging  to  the  corporation,  which 
lists  had  a  commercial  value,  and  were  then  and  there  of  the  fair 
market  value  of  $10,000,  and  to  the  damage  of  said  corporation  in  said 
sum. 

"9.  That  from  May  1,  1907,  down  to  the  filing  of  suit,  the  said 
four  Millers  and  W.  A.  Gardner,  in  the  conduct  of  their  private  busi- 
nesses, and  as  such  Garland  B.  Miller,  "Investor's  Agent,"  and  Miller 
Brothers'  Company,  and  in  the  conduct  "of  other  named  businesses  in 
which  they  were  financially  interested,  have  taken  to  themselves  the 
use  and  benefit  of  the  fixtures,  office  furniture,  typewriters,  teams, 
camp  fixtures,  stationary,  half-tones,  maps,  advertising  matter  and 
other  personal  property  of  the  corporation,  without  making  any  com- 
pensation or  accounting  to  said  corporation  for  the  use  and  conver- 
sion thereof,  and  without  legal  authority  therefor,  to  the  damage  of 
FQid  corporation  $1,500.     .     .     ." 

Coupled  with  the  aforesaid  allegations,  and  in  explanation  of  same, 
wherever  they  are  at  all  indefinite,  there  are  allegations  that  the  ap- 
pellee is  ignorant,  through  no  fault  of  his  own,  of  the  exact  terms 
of  the  various  contracts,  and  the  exact  amounts  and  dates  involved  in 
certain  of  the  foregoing  transactions,  by  reason  of  the  fact  that  the 
officers  and  directors  of  said  corporation  have  refused  to  allow  him  to 
inspect  and  examine  the  books,  records  and  papers  of  the  corpora- 
tion, and  that  for  said  reason  he  can  not  ascertain  or  allege  the  said 
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details  with  certainty,  but  that  the  same  are  peculiarly  and  ezclu- 
sively  within  the  knowledge  of  defendants  in  this  suit. 

In  paragraph  19  it  is  alleged  that  the  said  officers  and  directors 
have  wilfully  failed  and  neglected,  and  are  still  so  neglecting,  to  bring 
suits  or  otherwise  collect  yarious  debts,  property  and  claims  for  dam- 
ages due  or  belonging  to  said  corporation  by  themselves,  their  rela- 
tives and  others,  in  addition  to  the  amounts  hereinbefore  sued  on,  the 
nature  and  amounts  of  which  debts  and  claims  for  damages  are  un- 
known to  appellee,  and  can  not  be  alleged  by  him  with  certainty,  by 
reason  of  the  aforesaid  facts. 

In  paragraph  21  it  is  alleged  that  neither  the  Miller  Brothers'  Com- 
pany, nor  said  Garland  B.  Miller,  "Investor's  Agent,''  nor  the  said 
Garland  B.  Miller,  Bichard  6.  Miller,  Bobert  G.  Miller,  Lawrei^ce  D. 
Miller  and  W.  A.  Gardner,  individually,  nor  either  of  them,  nor  all 
of  them  together,  have  visible  moneys,  property  or  assets  sufficient  to 
pay  off  their  said  indebtedness  to  the  corporation  hereinbefore  set  up, 
or  to  respond  in  damages  to  said  corporation  for  their  aforesaid  un- 
lawful and  fraudulent  acts. 

In  paragraph  22  it  is  alleged  that  the  aforesaid  unlawful  and  fraud- 
ulent acts  of  said  officers  and  directors  of  said  corporation  have  caused 
the  loss  of  its  said  assets,  business,  profits  and  property,  and  of  its 
many  valuable  contracts,  and  have  caused  debts  to  be  incurred  against 
it  as  aforesaid;  and  that  thereby  its  shares  have  been  reduced  to  a 
nominal  value,  and  said  corporation  has  been  caused  to  be  and  now  is 
in  imminent  danger  of  insolvency;  that  its  liabilities  are  in  excess  of 
its  assets  as  appearing  on  its  books,  and  that  the  original  capital  has 
been  greatly  impaired,  and  is  daily  being  so  impaired;  and  that  the 
objects  and  purposes  of  said  corporation  have  been  thereby  entirely  de- 
stroyed and  abandoned  by  its  said  officers  and  directors,  and  that  to- 
day the  said  corporation  serves  no  useful  purpose,  save  as  a  cloak  be- 
hind which  its  said  officers  and  directors,  being  a  majority  of  the 
board  of  directors  and  a  majority  in  interest  of  the  stockholders,  can 
and  do  defraud  said  corporation,  and  especially  this  appellee  as  a 
minority  stockholder  therein,  of  the  natural  and  legitimate  profits  of 
the  business  for  which  said  corporation  was  organized,  and  in  which  it 
was  engaged  up  to  the  time  of  its  said  ruin  and  overthrow  by  its 
officers  and  directors. 

The  said  Garland  B.  Miller,  Richard  G.  Miller,  Bobert  G.  Miller 
and  W.  A.  Gardner,  as  such  officers  and  directors  of  the  corporation, 
are  intending  and  threatening  to  continue  their  said  fraudulent  deal- 
ings, whereby  they  are  appropriating  to  themselves  the  benefits  of 
said  corporation  and  its  business  and  property  while  charging  against 
it  the  expenses  connected  with  the  development  of  the  town  of  Pal- 
furrias,  and  that  thereby  the  value  of  appellee's  shares  of  stock  will  be 
entirely  destroyed,  and  said  corporation  will  be  brought  into  a  condi- 
tion of  insolvency,  and  that  appellee  will  suffer  irreparable  loss  for 
which  he  had  no  adequate  remedy  at  law.  That  the  appointment  of 
a  receiver,  forthwith,  is  urgent  and  necessary  to  prevent  the  further 
course  of  the  frauds  of  said  officers  and  directors,  and  to  procure  the 
institution  of  the  suits  necessary  to  collect  the  various  debts  and  dam- 
ages due.  said  corporation,  not  herein  sued  for,  and  in  danger  of  be- 
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coming  barred  by  limitation,  and  to  collect  and  preserve  all  of  its  as- 
sets for  its  bona  fide  creditors  and  stockholders. 

That  by  reason  of  the  abandonment  and  cessation  of  all  the  legiti- 
mate purposes  and  functions  of  said  corporation,  and  by  reason  of  the 
power  and  intentions  of  its  directors  and  officers  to  continue  in  their 
course  of  fraudulent  dealings,  the  said  corporation  ought  to  be  by  the 
court,  and  through  its  receiver,  liquidated,  wound  up,  and  dissolved, 
after  an  accounting  with  its  officers  and  directors,  and  the  other  de- 
fendants herein  who  have  received  the  benefit  of  their  illegal  dealings. 

In  paragraph  23  it  is  alleged  that,  by  reason  of  the  control  of  the 
corporation  by  the  said  Garland  B.  Miller,  Richard  6.  Miller,  Robert 
G.  Miller  and  W.  A.  Gardner,  through  their  ownership  of  the  ma- 
jority of  its  capital  stock  and  their  being  a  majority  of  the  board  of 
directors,  and  by  reason  of  their  being  interested  adversely  to  the  cor- 
poration in  respect  to  the  matters  and  claims  herein  sued  on,  it  was 
useless,  and  it  would  have  been  an  idle  ceremony  for  appellee  to  ap- 
ply to  said  officers  or  said  board  of  directors  to  bring  this  suit  for  the 
corporation  against  themselves.  That  no  such  application  was  made, 
but  appellee  brings  this  suit  as  a  shareholder  in  said  corporation,  and 
in  its  behalf  and  for  its  benefit. 

The  prayer  of  the  petition  is  that  a  receiver  be  appointed  forthwith 
for  said  corporation,  with  the  usual  powers,  and  that  the  defendant 
officers  and  directors  be  required  to  surrender  to  him  jthe  property, 
books,  papers,  etc.,  of  the  corporation,  and  that  they  be  restrained 
from  making  any  disposition  of  its  property  or  any  contracts  con- 
cerning same,  and  from  collecting  or  receiving  any  moneys  due  said 
company  pending  the  receivership.  And  that,  upon  a  final  hearing, 
the  said  defendant  officers  and  directors,  and  the  said  Garland  B.  Mil- 
ler, "Investor's  Agent,'*  and  said  Miller  Brothers'  Company,  be  re- 
quired to  account  for  and  pay  over  all  moneys  and  property  of  said 
corporation  tliat  have  come  into  their  hands,  etc.,  and  that  appellee 
recover,  on  behalf  of  said  corporation,  from  the  said  defendant  offi- 
cers and  directors  the  various  sums  of  money  and  damages  herein 
alleged  to  be  due  said  corporation  by  them,  respectively,  with  legal 
interest  thereon,  and  for  his  reasonable  attorney's  fees  and  all  costs 
of  suit,  and  for  the  dissolution  and  winding  up  of  said  corporation, 
and  for  such  other  and  further  and  different  orders,  decrees  and  re- 
lief as  he  may  be  entitled  to  under  his  pleadings. 

This  petition  is  verified  by  the  oath  of  appellee,  G.  R.  Spielhagen. 

To  this  petition  defendants  answered  by  a  general  demurrer  and 
numerous  special  exceptions,  the  nature  of  which  will  be  indicated  by 
the  questions  hereinafter  discussed  and  decided,  and  by  the  sworn  an- 
swer, denying  generally  and  specifically  the  allegations  of  the  peti- 
tion. Some  of  the  special  denials  contained  in  said  answer  are,  in 
substance,  as  follows: 

In  explanation  of  the  removal  of  its  offices,  the  corporation  alleges 
that  this  was  done  for  economy's  sake,  and  that  its  business  was  con- 
ducted as  before  without  charge  being  made  therefor. 

In  regard  to  its  contract  with  John  H.  Houghton  and  others  for 
the  sale  of  the  Seeligson  Ranch,  which  is  admitted,  the  corporation 
alleges  "that  said  contract  failed,  and  this  defendant  is  not  entitled 
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to  commiflsions  therefrom/'  No  further  allegation  is  made  conceruing 
this  matter. 

In  regard  to  the  said  contract  with  R.  P.  Haldeman  for  the  re-sale 
of  6,300  acres  out  of  the  same  land,  the  corporation  denies  that  it 
had  "the  contract  as  specified  and  described  in  subdivision  marked 
'eighth'  in  said  petition.'' 

In  regard  to  the  contract  with  Alex.  A.  Sharp  for  the  resale  of 
2,000  acres  of  land  belonging  to  him,  the  corporation  denies  that  it 
had  "a  contract  as  specified  and  described  in  the  ninth  subdivision  of 
said  petition."  It  also  alleges  that  it  did  have  a  contract  with  Mrs. 
H.  M.  King  for  the  sale  of  land  to  said  Sharp  on  which  the  commis- 
sions were  received  and  turned  over  to  it;  that  was  in  the  summer  of 
1906. 

In  regard  to  the  contract  for  the  sale  of  1,342  acres  belonging  to 
Mrs.  H.  M.  King,  the  corporation  denies  that  it  had  "a  contract  with 
Mrs.  King  as  specified  in  the  tenth  subdivision  of  said  petition." 

The  corporation  denies  the  insolvency,  etc.,  of  its  said  officers  and 
directors. 

The  matters  alleged  in  paragraph  twenty-two  of  the  petition  con- 
cerning the  imminent  insolvency  of  the  corporation,  the  value  of  its 
shares,  appellee's  lack  of  adequate  remedy  at  law,  his  danger  of  suffer- 
ing irreparable  loss,  and  the  grounds  alleged  therein  to  show  the 
necessity  for  the  appointment  of  a  receiver,  are  all  met  by  the  follow- 
ing denial :  ^That  all  of  the  allegations  contained  in  the  twenty-second 
subdivision  of  said  petition,  as  alleged,  are  untrue,  and  are  now  here 
specially  denied,"  without  any  further  allegation  concerning  same. 

In  regard  to  the  allegation  contained  in  paragraph  twenty-three  of 
the  petition,  as  to  the  control  of  the  corporation  by  its  said  oflScers 
and  directors,  and  the  futility  of  applying  to  them  for  relief  against 
their  acts  herein  complained  of,  the  corporation  admits  said  control, 
alleges  that  the  majority  of  the  stockholders  are  satisfied  with  the 
management,  and  protest  against  the  appointment  of  a  receiver,  and 
denies  that  said  officers  and  directors  are  adversely  interested  to  the 
corporation.  It  also  alleges  that  its  officers  have  notified  appellee  that 
they  were  willing  to  meet  him  amicably  to  adjust  any  difference  be- 
tween them,  etc.,  but  that  he  has  not  made  any  objections  to  said 
officers,  but  left  them  to  believe  that  everything  was  satisfactory,  etc. 

Appellants  under  appropriate  assignments  of  error  very  earnestly 
insist  that  plaintiff's  petition  alleges  no  cause  of  action  against  the  de- 
fendants, and  the  right  to  the  appointment  of  a  receiver  being  an- 
cillary only,  it  can  not  be  invoked  by  one  who  does  not  show  a  right 
to  recover  on  the  demands  declared  on  in  the  petition;  and  further, 
that  if  the  petition  shows  a  cause  of  action  against  the  defendants, 
the  facts  alleged  are  not  sufficient  to  authorize  the  appointment  of  a 
receiver. 

We  think  it  clear  that  each  of  the  several  allegations  of  misap- 
propriation by  the  defendants  of  funds  and  property  belonging  to  the 
corporation  is  a  sufficient  statement  of  a  cause  of  action  in  favor  of 
the  corporation  against  said  defendants,  and  the  prayer  for  general 
relief  would  authorize  the  rendition  of  judgment  upon  these  demands. 
The   petition   being   sufficient   in   this   regard,   appellants'   contention 
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that  no  right  to  the  appointment  of  a  receiver  is  shown  because  no 
cause  of  action  is  alleged  against  the  defendants,  is  without  merit. 

The  right  of  a  minority  stockholder  to  maintain  a  suit  in  behalf 
of  the  corporation  against  its  defaulting  officers  and  directors  to  re- 
cover funds  and  property  of  the  corporation  fraudulently  appropri- 
ated by  them,  and  for  the  redress  of  other  fraudulent  and  ultra  vtres 
acts,  can  not  be  questioned,  and  the  weight  of  authority  supports  the 
proposition  that  in  a  suit  of  this  character  a  court  of  equity  has  the 
inherent  power,  in  a  proper  case,  to  displace  the  management  of 
guilty  or  negligent  officials  by  the  instrumentality  of  a  receiver.  This 
power,  however,  will  not  be  exercised  and  the  property  of  the  corpora- 
tion taken  out  of  the  hands  of  the  managers  selected  by  it,  unless  such 
course  is  necessary  for  the  preservation  of  the  property  and  for  the 
protection  of  the  rights  of  the^minority  stockholders. 

In  the  present  case  we  think  the  allegations  of  the  petition  suffi- 
ciently show  the  necessity  for  the  appointment  of  a  receiver  in  order 
to  preserve  and  protect  the  property  and  business  of  the  corporation 
and  the  interest  of  plaintiff  therein.  If  the  allegations  of  the  peti- 
tion are  true,  the  continued  management  of  the  affairs  of  the  corpo- 
ration by  the  defendants  will  result  in  the  greatest  injury  to  its  busi- 
ness, if  not  in  its  complete  destruction.  It  is  impossible  for  the  busi- 
ness of  rival  and  competing  firms  or  corporations  engaged  in  the 
business  in  which  the  defendants  are  engaged  to  be  managed  by  the 
same  officers  without  the  greatest  injury  to  the  business  of  the  one  or 
the  other  of  such  concerns,  and  since  the  defendants  can  not  be  en- 
joined from  pursuing  their  own  business  in  competition  with  the 
business  of  the  corporation,  the  only  adequate  protection  to  the  .cor- 
poration and  to  the  interest  of  the  plaintiff  is  to  take  the  manage- 
ment of  the  affairs  of  the  corporation  from  the  hands  of  the  defend- 
ants. 

The  majority  of  the  stock  of  the  corporation  being  owned  by  the 
defendants,  their  continued  management  and  control  of  its  affaire  can 
only  be  prevented  by  the  interposition  of  a  court  of  equity.  Unless 
he  can  obtain  the  aid  of  the  strong  arm  of  a  court  of  equity,  no  one 
is  more  helpless  than  the  holder  of  a  small  portion  of  the  stock  of  a 
corporation  when  the  large  stockholders  combine  to  advance  their 
private  interest  at  the  expense  of  the  corporation.  To  deny  plaintiff 
the  right  to  have  a  receiver  appointed  would  be  to  permit  the  ma- 
jority stockholders,  who  hold  the  offices  and  manage  the  affairs  of  the 
corporation,  to  divert  its  entire  business  to  the  other  concerns  in 
which  they  are  interested,  and  thus  destroy  the  value  of  plaintiff's 
ptock.  We  can  not  believe  that  a  court  of  equity  is  powerless  to  pre- 
vent a  wrong  of  this  kind. 

We  think  the  facts  alleged  in  the  petition  are  amply  sufficient  to 
authorize  the  appointment  of  a  receiver.  Becker  v.  Gulf  City  Street 
Railway  Co.,  80  Texas,  483;  Houston  Cemetery  Co.  v.  Drew,  13 
Texas  Civ.  App.,  536;  Evans  v.  Brandon,  53  Texas,  66;  Mussina  v. 
Goldthwaite,  34  Texas,  132;  Dodge  v.  Woolsey,  18  Howard,  331; 
Hawes  v.  Oakland,  104  U.  S.,  450;  In  re  Lewis,  62  Kan.,  660,  35 
Pac,  287;  Aiken  v.  Colorado  River  Ir.  Co.,  72  Fed.,  691;  Columbia 
Xat.  S.  D.  Co.  V.  Washed  Bar  S.  D.  Co.,  136  Fed.,  710;  Ca'ntwell  v. 
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Columbia  Lead  Co.,  97  S.  W.,  167;  Pomeroy's  Equitable  Eemedies, 
sees.  120  and  122. 

The  objection  that  a  court  of  equity  is  without  authority  to 
appoint  a  receiver  in  a  suit  of  this  character  because  such  appoint- 
ment would  result  in  a  dissolution  of  the  corporation  which  could 
not  be  decreed  by  the  court  upon  the  grounds  alleged,  and  therefore 
to  allow  the  appointment  of  a  receiver  in  such  cases  would  be  to  au- 
thorize the  court  to  accomplish  indirectly  that  which  it  has  no  power 
to  do  directly,  is  not  sound.  The  appointment  of  a  receiver  does  not 
necessarily  result  in  the  dissolution  of  the  corporation.  That  result 
may  finally  be  reached,  but  does  not  follow  as  a  matter  of  course  from 
the  appointment  of  a  receiver,  and  the  mere  probability  that  the  dis- 
solution of  the  corporation  may  result  should  not  tie  the  hands  of  a 
rourt  of  equity  and  prevent  the  use  of  the  only  remedy  adequate  to  the 
prevention  of  wrongful  and  fraudulent  acts  of  the  officers  and  majority 
stockholders,  the  continuance  of  which  will  work  irreparable  injury  to 
the  minority  stockholder. 

The  authorities  above  cited  fully  sustain  the  proposition  that,  under 
the  facts  in  this  petition,  which  show  that  it  would  be  idle  for  plain- 
tiff to  expect  to  obtain  any  relief  from  the  directors  of  the  corpora- 
tion who  are  the  parties  guilty  of  the  wrongs  complained  of,  he  was 
not  required,  before  bringing  his  suit,  to  appeal  to  said  directors  for 
a  redress  of  his  grievances,  and  the  objection  to  the  petition  on  this 
ground  can  not  be  sustained. 

We  are  not  prepared  to  hold,  under  the  decisions  of  this  State,  that 
a  specific  denial  under  oath  by  the  defendant  of  all  of  the  material 
allegations  of  a  petition  requires  a  trial  judge,  in  the  absence  of  fur- 
ther evidence  or  additional  afSdavits  in  support  of  the  petition,  to  re- 
fuse to  appoint  a  receiver.  There  is  authority  for  the  proposition  that 
in  such  case  the  decision  of  the  trial  judge  on  such  conflicting  afiida- 
vits  will  be  binding  on  the  appellate  court.  In  the  case  of  Houston 
Cemetery  Co.  v.  Drew,  supra,  this  court,  speaking  through  Chief  Jus- 
tice Garrett,  says:  "The  court  appointing  a  receiver  is  vested  with 
large  discretion  as  to  the  necessity,  and  its  decision  of  the  facts  upon 
the  supporting  and  counter  affidavits,  when  they  are  conflicting,  must 
be  accepted  as  conclusive.  The  question,  therefore,  that  remains  for 
the  appellate  court,  is  to  determine  whether  or  not  the  case  made  is  one 
in  which  a  receiver  ought  to  be  appointed.  If  there  are  any  grounds 
of  relief  prayed  for  that  would  authorize  the  appointment  of  a  re- 
ceiver, it  need  not  be  made  to  appear  conclusively  that  plaintiff  is  en- 
titled to  recover  upon  them;  it  will  be  sufficient  if  it  appears  that  he 
has  a  reasonable  expectation  of  obtaining  such  relief.** 

It  may  be  conceded,  however,  that  as  a  general  rule  a  receiver  will 
not  be  appointed  when  the  equities  of  the  bill  are  denied  by  the  sworn 
answer  of  the  defendants,  and  yet  the  appointment  of  a  receiver  in  this 
case  can  be  sustained  on  the  ground  that  the  denials  of  some  of  the 
material  allegations  of  the  petition  are  not  sufficiently  definite.  For 
example,  in  denying  the  allegations  of  the  petition  as  to  the  transac- 
tion with  John  Houghton,  the  defendants  simply  aver  "that  said  con- 
tract failed,  and  defendant  (corporation)  is  not  entitled  to  commis- 
sion therefrom.**    This  is  not  a  specific  or  complete  denial  of  the  alle- 
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gation  of  the  petition,  "That  on  March  31,  1907,  the  corporation  en- 
tered into  a  contract  in  writing  with  John  H.  Houghton  and  others, 
as  the  owners  of  a  tract  of  43,275  16/100  acres  of  land,  more  or  less, 
in  Nueces  and  Duval  Counties,  Texas,  known  as  the  Seeligson  or  Gal- 
veston Ranch,  for  the  sale  of  said  ranch  upon  a  commission;  that  the 
corporation  secured  a  purchaser  for  said  land,  to  wit,  one  R.  P.  Halde- 
man,  and  that  a  sale  thereof  to  said  purchaser  was  made  through  the 
agency  and  efforts  of  said  corporation;  and  that  the  corporation  be- 
came entitled  to  the  commissions  under  said  contract,  amounting  to 
seventy-five  cents  per  acre,  and  aggregating  about  $33,000.  That  in- 
stallments of  said  commission  amounting  to  $7,500  have  been  collected 
and  received  by  said  Garland  B.  Miller,  and  that  he  is  collecting  and 
receiving  the  remainder  thereof  as  the  same  became  due.  That  said 
Garland  B.  Miller  has  never  paid  over  said  moneys  or  any  part  thereof 
to  the  corporation,  or  accounted  for  the  same,  but  has  received  and 
appropriated  the  same  to  his  own  use  and  benefit,  and  is  so  receiving 
and  appropriating  the  remaining  installments  as  they  are  respectively 
paid,  to  the  damage  of  said  corporation  $33,000.^' 

The  same  may  be  said  in  regard  to  the  allegation  "that  about  Janu- 
ary 1,  1908,  they  (the  defendants)  abandoned  the  oflSces  of  said  cor- 
poration and  removed  its  furniture,  records  and  files  to  another  oflSce 
at  Falfurrias,  occupied  jointly  by  the  said  Garland  B.  Miller,  'In- 
vestor's Agent,'  and  by  the  said  Miller  Brothers*  Company,  taking 
down  the  signs  of  said  corporation  and  not  putting  them  up  at  the 
new  office,  which  office  is  decorated  and  advertised  by  the  signs  of 
said  Garland  B.  Miller,  'Investor's  Agent,*  and  said  Miller  Brothers 
Company,  and  thereby  they  have  induced  and  are  still  inducing  per- 
sons having  business  with  said  corporation  to  believe  that  it  was  no 
.longer  engaged  in  such  business,  and  to  place  their  business  in  the 
hands  of  them  individually  and  as  such  Garland  B.  Miller,  'Investor's 
Agent,'  and  Miller  Brothers'  Company." 

The  only  answer  made  to  this  charge  is,  in  substance,  that  the 
change  of  office  was  made  for  the  sake  of  economy.  We  think  it  clear 
that  the  trial  court  was  not  required,  upon  these  indefinite  denials  of 
the  material  allegations  of  the  petition,  to  refuse  to  appoint  a  receiver. 

It  would  serve  no  useful  purpose  to  discuss  the  various  assignments 
of  error  in  detail.  What  we  have  said  disposes  of  all  the  material 
questions  presented.  None  of  the  assignments  present  any  error 
which  requires  a  reversal  of  the  judgment,  and  the  order  of  the  trial 
court  appointing  a  receiver  is  afiBrmed. 

ON    MOTION   FOR   REHEARING. 

As  shown  in  the  opinion  of  the  Supreme  Court  delivered  April  20, 
1910  (127  S.  W.,  164),  in  answer  to  certified  question  propounded  by 
us  in  this  case,  we  erred  in  our  former  opinion  herein  in  not  sustain- 
ing appellants'  assignments  of  error  complaining  of  the  judgment  of 
the  court  below  on  the  ground  that  appellants,  having  denied  under 
oath  the  material  allegations  of  plaintiff's  petition,  the  court  was  not 
authorized  to  appoint  a  receiver  upon  the  sworn  petition,  unsupported 
by  any  additional  affidavits.     It  follows  that  appellants'  motion  for 
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rehearing  should  be  granted,  the  judgment  of  affirmance  set  aside  and 
the  judgment  of  the  court  below  reversed  and  the  cause  remanded, 
and  it  is  bo  ordered. 

Reversed  and  remanded. 


Julius  Wittlifp  et  al.  v.  M.  J.  Bisooe. 

Decided  May  12,  1910. 

Iw — ^Yendor'i  Lien — ^Waiyer — ^Ftaud — Beidsslon. 

Defendant  having  plead,  in  answer  to  a  suit  to  foreclose  a  vendor's  lien, 
a  waiver  by  taking  other  security  for  the  deferred  payment,  an  allegation  by 
plaintiff  in  reply  showing  fraud  inducing  the  taking  of  such  additional  se- 
curity was  proper  as  an  answer  to  the  plea  of  impli^  waiver  of  the  vendor's 
lien,  and  was  not  subject  to  exception  on  the  around  that  the  fraud  alleged 
was  unavailable  except  as  a  ground  for  rescinding  the  whole  transaction. 


Fraud  was  available  in  avoidance  of  an  alle^d  waiver  of  a  vendor's  lien 
by  subsequently  taking  other  security,  though  the  transactions  so  pleaded 
were  later  than  the  sale  and  the  creation  of  the  lien. 

S. — ^Pleading — ^Rele^ant  Facts. 

Facts,  such  as  bankruptcy  of  a  party,  immaterial  to  the  issue  of  waiver 
of  a  lien  except  as  affording  explanation  of  the  acts  relied  on  as  implying 
such  waiver,  may  be  pleaded  to  explain  the  transaction  axkd  avoid  such  im- 
plication. 

4. — Evidence— Xateriality — ^Prejudice. 

Admission  of  inmiaterial  evidence  is  not  ground  for  reversal  where  it 
could  not  have  prejudiced  the  party  complaining. 

•. — ^Vendor's  Lien — Waiver. 

Evidence  considered  and  held  not  to  show  that  a  sale  of  land  was,  by  im- 
plication of  law,  made  with  waiver  of  the  vendor's  lien  for  dieferred  payments, 
and  to  support  a  finding  that  there  was  no  waiver  of  the  lien  in  fact  by 
direct  agreement. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

W.  P.  Oibbs  and  E.  P.  Ritchie,  for  appellant. — Fraudulent  repre- 
sentations as  to  Wittliff's  solvency  could  not  avoid  the  transaction  as 
to  waiver  only  and  otherwise  affirm  it.  He  could  not  affirm  in  part 
and  rescind  in  part  the  same  transaction.  And  there  being  no  offer 
to  rescind  the  entire  transaction,  the  allegations  should  have  been 
stricken  out.  2  Pomero/s  Eq.  Jur.,  sees.  915,  916;  Burson  v.  Blakeley, 
2  S.  W.,  668. 

The  uncontradicted  evidence  showing  that  the  time  of  the  sale  by 
plaintiff  of  the  property  upon  which  foreclosure  is  sought  to  defendant 
Julius  Wittliff,  the  plaintiff  took  the  note  of  said  Julius  Wittliff  for 
the  unpaid  purchase  money,  to  wit:  the  sum  of  $1,330,  payable  in 
ten  days  from  date  and  agreed  with  said  defendant  to  take  as  security 
for  payment  of  same  or  such  part  thereof,  as  might  not  be  paid  at 
the  end  of  the  ten  days,  a  deed  of  trust  on  157  acres  of  land  in  Busk 
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County,  and  there  being  no  evidence  tending  to  show  an  agreement  on 
the  part  of  plaintiff  and  said  defendant  for  a  lien  upon  the  land  con- 
veyed, it  should  be  conclusively  presumed  that  the  lien  was  waived 
upon  the  property  conveyed,  and  the  court  should  have  peremptorily 
instructed  the  jury  to  find  for  defendants  on  the  issue  of  foreclosure, 
as  requested.  Faver  v.  Bobinson,  46  Texas,  206;  Brown  v.  Christie, 
35  Texas,  690;  Flanagan  v.  Cushman,  48  Texas,  244;  Pridgen  v.  War- 
ren, 15  S.  W.,  559. 

Oro88  &  Allen,  for  appellee. — ^Where  a  vendor  has  been  induced  to 
accept  other  security  through  fraud  or  misrepresentations  on  the  part 
of  the  vendee,  such  security  does  not  waive  the  equitable  lien  for  un- 
paid purchase  money,  and  the  vendor  may  sue  for  his  debt  and  charge 
the  land  by  him  conveyed  with  such  lien.  Material  allegations  of 
fraud  in  such  a  case  are  proper.  Cecil  v.  Henry,  93  S.  W.,  216 ;  Cresap 
V.  Manor,  63  Texas,  485 ;  Marshall  v.  Marshall,  42  S.  W.,  353 ;  Letcher 
V.  Least,  60  S.  W.,  256;  29  Am.  &  Eng.  Enc.  of  Law,  (2nd  ed.)  p.  767; 
14  Am.  &  Eng.  Enc.  of  Law,  (2nd  ed.)  p.  176;  10  Current  Law,  p. 
1962;  Yoemans  v.  Bell,  79  Hun  (N.  Y.)  215;  Heinz  v.  Langley,  85 
Tnd.,  77;  Florida  v.  Morrison,  44  Mo.  App.,  529;  Bradley  v.  Bodey, 
1  Barb. 'Chan.,  123. 

It  is  proper  to  plead  that  which  it  is  proper  to  prove. — O'Neal  v. 
Bank,  67  Texas,  36;  9  Cyc,  580,  581. 

LEVY,  Associate  Justice. — ^The  appellee  agreed  to  sell  his  house 
and  lot  in  Mineral  Wells,  Texas,  to  the  appellants  for  the  consideration 
of  $4,600,  payable  as  follows:  A  note  for  $3,095  and  the  interest, 
secured  by  a  mortgage  on  certain  property  known  as  the  Pike  Well, 
and  $1,405  in  cash.  The  cash  was  to  be  paid  in  the  following  terms 
of  agreement :  $75  at  the  time  of  the  sale,  and  $1,330  in  ten  days  from 
the  date  of  the  sale,  and  to  be  evidenced  by  a  promissory  note.  The 
deed  to  the  property  was  executed  and  delivered  to  Julius  Wittliff,  the 
husband  of  Mrs.  S.  Wittliff,  and  recited  the  consideration  as  paid,  and 
was  a  general  warranty  deed  in  form.  The  day  following  the  execu- 
tion of  the  deed,  Julius  Wittliff  deeded  the  same  over  to  his  wife,  re- 
citing '^$1  and  love  and  affection.*'  The  $3,095  mortgage  note  was 
the  separate  estate  of  Mrs.  Wittliff.  Mrs.  Wittliff  knew  and  partici- 
pated in  the  negotiation  of  the  terms  of  sale  between  appellee  and  her 
husband.  The  note  was  not  paid,  and  appellee  instituted  suit  to  re- 
cover the  amount  of  the  same  against  Julius  Wittliff,  and  to  fore- 
close the  vendor's  lien  against  the  property  against  both  Mrs.  Wittliff 
and  her  husband.  Appellant,  Mrs.  Wittliff,  answered,  among  other 
things,  that  appellee  agreed  to  convey  to  her  the  property  free  of  any 
lien  or  claim  on  account  of  unpaid  purchase  money,  and  agreed  to 
look  solely  to  her  husband  for  the  $1,330,  and  that  appellee  waived 
his  lien  and  released  the  property  of  any  claim  on  account  of  the  note. 
The  appellee,  by  replication  to  the  answer  denied  that  there  was  any 
agreement  to  waive  the  vendor's  lien  and  look  to  other  security  alone, 
and  averred  that  other  security  was  accepted  as  additional  security, 
and  not  in  release  or  abandonment  of  his  vendor's  lien.  The  trial  was 
to  a  jury  on  special  issues.     Judgment  was  entered  for  appellee  for 
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his  debt  against  Julius  Wittliff  and  for  foreclosure  of  the  lien  on  the 
property  conveyed. 

The  evidence  shows  that  at  the  maturity  of  the  ten-day  note  for 
$1^330  it  was  not  paid,  and  a  renewal  thereof  was  executed  payable 
October  1st  after  date,  and  a  deed  of  trust  was  executed  by  Julius 
Wittliflf  to  secure  same  on  157  acres  of  land  in  Rusk  County,  Texas. 
It  appears  in  the  record  that  at  the  time  Wittliflf  gave  the  deed  of 
trust  on  Busk  County  land,  he  was  not  the  owner  of  the  land,  but 
had  several  months  prior  thereto  conveyed  same  by  deed  of  record  to 
other  parties.  The  evidence  is  in  conflict  as  to  whether  there  was  an 
agreement  between  the  appellee  and  the  appellants  at  the  time  of  the 
sale  of  the  property  in  question,  to  waive  the  vendor's  lien  for  the  un- 
paid purchase  money  and  to  accept  other  security  for  the  xmpaid  pur- 
chase money.  The  jury  decided  the  conflict  against  the  contention  of 
appellants  and  in  favor  of  appellee,  and  the  finding  is  supported  by  the 
teartimony.  All  the  material  issues  of  fact  in  the  case  were  decided 
against  the  contention  of  appellants  and  in  favor  of  appellee,  and,  as 
they  were  supported  by  the  evidence,  we  assume  the  truth  thereof. 

After  stating  the  case. — The  first,  second  and  third  assignments  can 
be  disposed  of  in  combination  as  challenging  the  a(;tion  of  the  court 
in  overruling  exceptions  made  to  the  replication  of  appellee  to  the 
answer  of  appellants.  The  appellant,  Mrs.  Wittliflf,  made  answer  to 
the  suit  of  appellee  to  foreclose  a  vendor's  lien  on  the  house  and  lot 
conveyed  by  him  to  appellants  for  the  amount  of  the  note  in  suit, 
that  the  appellee  agreed  to  convey  the  property  to  Mrs.  WittliflE  free 
of  any  lien  or  claim  on  account  of  unpaid  purchase  money  and  agreeing 
to  look  solely  to  Julius  Wittliflf,  her  husband,  for  the  sum  of  the  note 
and  $75  additional,  and  that  appellee  at  the  time  of  the  sale  expressly 
waived  his  vendor's  lien,  and  released  Mrs.  WittliflE  and  the  property 
from  all  claim  on  account  of  the  note.  Stated  in  a  simple  way,  the 
appellants  plead  a  waiver  of  the  vendor's  lien  at  the  time  of  sale  of 
the  properly  (1)  by  express  agreement,  and  (2)  by  an  agreement  to 
look  to  Julius  Wittliflf,  the  husband,  and  other  security.  The  appellee 
made  reply  to  the  answer  of  waiver,  and  (1)  denied  that  there  was  any 
agreement  to  waive  the  vendor's  lien,  and  (2)  asserted  as  to  the  se- 
curity on  ISy  acres  of  Busk  County  land,  that  subsequent  to  the  sale 
"plaintiff  accepted  said  deed  of  trust  as  additional  security  for  said 
note.'*  The  replication  of  appellee  undertook  to  set  up  all  the  facts  in 
explanation  of  the  sale  of  the  house  and  lot  to  appellants,  and  the 
taking  of  the  security  on  the  Busk  County  land.  There  were  averments 
in  detail,  in  the  explanation  stated,  of  fraudulent  representations  made 
by  Wittliflf  to  appellee  to  deceive  and  induce  the  taking  of  the  security 
on  the  Busk  County  land.  The  fraudulent  representations  alleged 
were  as  to  his  solvency,  and  value  and  ownership  of  the  land.  There 
were  allegations  affirmatively  showing  insolvency  by  bankruptcy,  want 
of  ownership  in  the  Busk  County  land,  and  the  worthlessness  of  the 
same.  Appellants  excepted  to  the  allegations  of  fraud,  and  fraudulent 
representations,  and  bankruptcy,  on  the  grounds  stated.  1.  'TPhey 
fnrther  specially  except  to  said  allegations  alleging  that  such  fraud- 
nlent  representations  were  made  at,  and  prior  to  the  time  of  the  con- 
yey&nce  to  the  defendant  by  plaintiff  of  the  property  in  controversy, 
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and  that  such  allegatibns  were  relied  upon  by  the  plaintiflf,  and  were 
an  inducement  to  him  to  make  the  said  trade  because  plaintiff  does 
not  anywhere  in  said  petition  or  elsewhere,  ask  for  a  rescission,  and 
he  can  not  affirm  the  said  transaction  in  part  and  rescind  same  in 
part.  2.  "And  further  specially  except  to  all  such  allegations  as  to 
such  representations  being  made  after  the  consummation  of  the  trans- 
action in  question,  for  the  reason  that  such  representations  could  have 
been  no  inducement  to  plaintiff  in  the  transaction.*^  3.  The  affirma- 
tive allegations  as  to  insolvency  and  bankruptcy  were  excepted  to  as 
immaterial  and  having  no  bearing  upon  the  validity  of  the  lien.  We 
think  there  was  no  reversible  error  in  the  ruling  of  the  court  on  the 
grounds  contended  for  by  appellants. 

Appellants*  first  exception  is,  in  effect,  the  contention  that  appellee 
could  not  plead  the  explanation  of  the  taking  of  the  security  on  the 
Rusk  County  land,  because,  there  being  no  offer  to  rescind  the  entire 
transaction  of  sale  of  the  land  in  suit,  to  seek  to  avoid  as  to  the  waiver  ^ 
of  the  lien  only,  and  otherwise  affirm  the  sale  of  the  land,  would  be  to 
seek  rescission  in  part  and  affirmance  in  part  of  the  same  transaction, 
which  is  a  remedy  not  allowable.  The  point  presented  is  not,  we  think, 
raised  by  the  appellee's  replication.  The  pleading  does  not  seek  to 
rescind  in  part  and  affirm  in  part  the  same  transaction.  The  averment 
here  complained  of  was  a  statement  of  one  taking,  and  reasons  indu- 
cing the  taking,  of  security  on  the  Rusk  County  land.  The  purpose 
of  the  averments  was  to  put  the  court  in  full  possession  of  the  facts 
concerning  the  taking  of  such  security,  that  the  court  might  deter- 
mine whether  the  taking  of  such  security  in  the  circumstances  was 
operative  as  an  implied  waiver  between  the  parties.  The  replication 
expressly  denied  an  agreed  release  or  waiver  of  the  lien,  and  affirmed 
the  taking  of  the  security  on  the  Rusk  County  land  as  additional  se- 
curity. And  the  replication,  going  further,  sought  to  explain  the  tak- 
ing of  this  other  security  in  order  to  prevent  the  act  from  being  con- 
strued as  a  matter  of  law  by  the  court  as  an  implied  waiver  of  the  lien, 
by  intention  of  the  parties.  The  only  questions  arising  on  such  alle- 
gations would  be,  it  is  seen,  whether  the  vendor's  lien  had  been  inten- 
tionally released  by  the  parties,  and  whether  the  taking  of  other  se- 
curity operated  as  an  implied  waiver  of  the  lien.  If  oi^  the  trial  of 
the  case  on  its  merits  it  should  appear  that  there  was  an  intentional 
release  of  the  lien  by  the  parties,  then  a  verdict  would  be  against  fore- 
closure. Or  if  there  were  an  implied  waiver  of  the  lien  by  taking  other 
security,  the  verdict  would  be  against  foreclosure.  The  question  of 
whether  the  taking  of  this  security  should  in  this  case  be  held  as  work- 
ing a  waiver  of  the  lien,  is  another  question  arising  on  the  facts,  and 
is  ruled  upon  later  on  under  the  proper  assignment.  It  is,  as  seen, 
simply  a  question  of  waiver  or  no  waiver,  presented  by  the  replication, 
and  its  determination  in  the  facts  of  the  case  ended  the  controversy 
of  foreclosure  of  the  lien.  The  remedy  sought  by  the  suit  was  strictly 
of  foreclosure,  and  not  one  in  rescission  in  equity.  Consequently,  we 
think,  the  contention  of  appellants  can  not  be  sustained  on  the  ground 
stated. 

The  overruling  of  the  second  exception  could  not  be  held  reversible 
error.    The  pleading  was  not  relying  on  the  remedy  of  rescission  of  a 
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contractual  agreement  to  waive  the  lien  induced  on  representations 
made  after  the  consummation  of  the  sale^  but  iwas  claiming  that  there 
was  no  agreement  at  any  time  to  waive  the  lien.  The  replication  would 
show  that  appellee  relied  on  the  vendor's  lien  as  well  as  the  security 
taken  at  the  time. 

The  exception  on  the  third  ground  is  not  reversible  error.  The  bank- 
ruptcy of  appellant  Wittliff,  3  a  fact  taken  alone,  could  have  no  bear- 
ing on  the  validity  of  the  lien.  But  the  averment  was,  in  connection 
with  all  the  facts,  in  explanation  of  the  taking  of  the  security  as  bear- 
ing upon  the  implied  waiver  thereby.  If  immaterial  allegations  in 
the  ease,  it  does  not  necessarily  follow  that  the  case  should  be  reversed 
because  not  stricken  out  on  exception,  solely  because  immaterial. 

The  fourth,  fifth,  sixth,  seventh  and  eighth  assignments  all  relate  to 
the  admission  of  certain  evidence.  The  main  objection  is,  that  as  ap- 
pellee did  not  offer  to  rescind  the  sale,  the  evidence  was  immaterial. 
We  do  not  think  reversible  error  is  shown,  or  can  be  predicated  on  tli'e 
bills  of  exception.  If  any  of  the  evidence  was  subject  to  the  objection 
that  it  was  immaterial,  no  possible  injury  could  have  resulted  to  ap- 
pellants by  its  introduction. 

The  ninth,. tenth  and  eleventh  assignments  are  considered  together 
and  ruled  upon  as  presenting  the  same  question.  The  appellant  chal- 
lenges the  action  of  the  court  in  refusing  a  peremptory  instruction 
to  the  jury  to  return  a  verdict  against  the  existence  of  a  lien  on  tlie 
property,  and  in  foreclosing  the  vendor's  lien.  The  point  presented 
is,  that  the  evidence  conclusively  established  that  appellee  waived  and 
released  the  vendor's  lien  on  the  land  at  the  time  of  the  sale  and  de- 
livery of  the  deed,  and  in  consequence,  there  could  be  no  foreclosure 
of  the  lien  decreed.  The  evidence  relied  on  by  appellants  to  sustain 
the  contention  made  rests  in  the  findings  of  the  court.  (2)  "That 
nothing  was  said  between  plaintiff  and  either  of  the  defendants  at  the 
time  of  the  execution  and  delivery  of  the  deed,  or  prior  thereto,  with 
reference  to  plaintiff  retaining  or  waiving  a  lien  upon  the  property 
conveyed,  and,  (3),  that  at  the  time  of  the  execution  and  delivery  of 
the  deed  from  plaintiff  to  defendant,  Julius  Wittliff,  and  the  execution 
of  the  ten  days'  note  for  $1,330  it  was  agreed  between  plaintiff  and 
said  Julius  Wittliff  that  to  secure  payment  of  said  amount  or  what- 
ever part  thereof  was  not  paid  at  the  end  of  the  ten  days,  said  Julius 
Wittliff  should  execute  to  plaintiff  a  deed  of  trust  upon  the  157  acres 
of  land  in  Rusk  County,  Texas."  On  the  findings  of  the  jury  in  con- 
nection with  the  findings  by  the  court,  the  court  decreed  a  foreclosure 
of  the  lien.  The  court  does  not  make  the  specific  finding  that  the  ap; 
pellee  agreed  to  waive  and  release  the  vendor's  lien  and  look  only  to 
the  security  of  the  157  acres,  in  the  event  the  $1,330  purchase  money 
was  not  paid  at  the  end  of  ten  days.  The  decree  ordering  the  fore- 
closure involves  the  conclusion  of  the  court  that  appellee  did  not  agree 
to  waive  the  lien  if  the  note  was  not  fully  paid  at  the  end  of  ten  days. 
Considering  the  finding  of  the  jury  in  connection  with  the  finding  of 
the  court,  the  evidence  must  be  held  to  have  established  the  fact  to  be 
that  appellee  did  not  contract  to  waive  and  release  the  lien  at  the  time 
of  sale.    Unless  it  can  be  said  from  the  record,  therefore,  that  the  evi- 
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(lence  as  a  whole  shows,  as  a  matter  of  law,  that  appellee  did  contract 
to  waive  and  release  th§  lien  at  the  time  of  sale,  and  we  do  not  think 
it  can  be  said,  then  we  would  not  be  warranted  in  sustaining  the  as- 
signments as  error.  This  requires  a  review  of  the  evidence  in  the  light 
of  the  pleading.  Mrs.  WittliflE  plead  that  appellee  agreed  to  convey 
her  the  property  for  $1,0^5  mortgage  note,  and  agreed,  as  a  part  of 
the  consideration,  to  look  solely  to  her  husband  for  payment  of  the 
$1,405,  or  to  such  security  as  he  and  her  husband  might  between  them- 
selves agree  upon,  and  to  convey  the  title  to  the  property  to  her,  free 
from  any  lien  or  encumbrance  on  same,  in  favor  of  appellee  on  ac- 
count of  the  $1,405,  and  agreed  that  the  lien  was  not  to  be  retained 
on  the  property  to  secure  the  unpaid  purchase  money.  The  appellee 
replied  to  the  pleading,  denying  that  there  was  an  agreement  to  release 
or  abandon  the  vendor's  lien  for  the  purchase  money,  and  asserting 
that  the  taking  of  other  security,  subsequently  was  an  additional  se- 
furity  only.  The  testimony  for  appellee  shows  that  the  agreement  was 
to  convey  the  property  for  the  mortgage  note  of  $3,095  and  interest, 
and  $75  cash,  and  $1,330  payable  in  ten  days  , after  date,  and  to  be 
evidenced  by  the  joint  note  of  Mrs.  Wittliff  and  her  husband.  Ap- 
pellee says  it  was  his  understanding  that  Mrs.  Wittliff  and  her  husband 
**were  buying  the  place  for  a  home  together.*'  Mrs.  Wittliff  testified 
that  the  agreement  was,  that  she  transfer  and  deliver  the  Pike  Well  note 
for  $3,095,  and  appellee  "take  Mr.  Wittliff  for  the  balance  and  waive 
the  lien,"  and  "he  agreed  to  that  and  we  traded  right  there  and  then." 
Appellee  says,  "I  did  not  then  and  there,  or  at  any  time  agree  with 
Mrs.  Wittliff  to  accept  the  note  with  Julius  Wittliff's  signature  alone, 
and  to  make  the  trade  waiving  the  signature  and  taking  such  security 
as  Wittliff  himself  might  give.  I  did  agree,  however,  to  accept  the 
note  without  her  signature.  Wittliff  advised  me  that  he  could  raise  that 
amount  of  money  at  an  early  date,  and  I  suggested  to  him  that  twenty 
or  thirty  days  would  be  satsifactory  to  me,  and  he  replied  that  ten 
days  would  be  ample  time  for  him  to  get  the  money,  and  the  note  was 
then  made  accordingly.  He  was  sure  that  he  could  get  the  money,  and 
told  me,  further,  that  what  he  did  not  pay  of  the  full  amount,  he  would 
secure  to  me  by  a  deed  of  trust  on  a  farm  worth  $1,600.  This  was 
following  the  conversation  with  Mrs.  Wittliff  in  wWch  she  refused  to 
sign  the  note.  In  accepting  this  ten  days'  note  I  expected  it  to  be 
paid,  and  nothing  was  said  in  any  way  about  waiving  a  lien  on  the 
property  I  was  selling  for  the  amount  of  the  note.  The  matter  was 
not  mentioned  one  way  or  another,  nor  did  I  have  any  agreement  with 
Mrs.  Wittliff  to  waive  any  lien  in  connection  with  the  matter  in  any 
way."  Clearly,  the  issue  of  a  contractual  agreement  to  release  the  ven- 
dor's lien  for  the  unpaid  purchase  money  is  raised  by  the  evidence, 
and  the  testimony  is  conflicting.  If  conflicting,  as  it  was,  it  was  a 
question  for  the  jury.  The  issue  was  passed  to  the  jury,  and  they  made 
the  finding  that  appellee,  at  the  time  of,  or  prior  to,  the  execution  and 
delivery  of  the  deed  did  not  agree  with  Mrs.  Wittliff  "to  convey  the 
title  to  the  property  in  question  free  from  any  lien  on  account  of  the 
$1,330  note."  Appellant  did  not  plead  and  claim  any  release  and 
waiver  subsequent  to  the  sale,  but  pleads  and  asserts  a  waiver  at  the 
time  of  sale.    If  the  waiver  and  release  of  the  lien  must  rest  on  con- 
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tractual  agreement  of  waiver  and  release,  as  plead,  it  can  not,  under 
the  finding  of  the  jury,  be  here,  for  the  finding  establishes  that  there 
was  no  contractual  agreement  to  do  so.  The  evidence  would  not  war- 
rant the  ruling  as  a  matter  of  law  that  there  was  an  agreed  waiver 
and  release.  These  facts  do  not  bring  the  case  within  the  rule  an- 
nounced by  the  cases  cited  by  appellant.  Here,  appellee  expressly 
denied  any  agreement  to  waive  and  release  a  lien,  and  the  facts  war- 
rant the  finding  that  he  did  not.  It  being  undisputed  that  the'  $1,330 
sued  for  was  the  amount  of  the  unpaid  purchase  money  for  the  prop- 
eijy,  and  that  appellee  by  operation  of  law  had  a  lien  to  secure  its 
payment,  and  the  lien  not  being  released  or  waived  as  established  by 
the  jury,  a  decree  of  foreclosure  was  properly  entered  by  the  court. 

There  being  no  reversible  error  shown,  the  judgment  was  ordered 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  E.  Mitchell  v.  Hydraulic  Building  Stonb  Company. 

Decided  May  12,  1910. 

Iw— CoTporatlon — ^Powen — Charter. 

The  specification,  in  the  charter  of  a  corporation,  of  the  purpose  of  its 
creation  as  being  "to  manufacture  and  deal  in  building  material  as  is  neces- 
sary in  the  transaction  of  business"  did  not  give  it  power  to  contract  to  erect 
a  building. 

8. — Same— Contract — ^Incidental  to  Corporate  Purpose. 

A  contract  to  construct  a  building  which  involved  about  equal  expenditure 
for  labor  in  construction  and  for  materials  furnished  could  not  be  regarded 
as  merely  incidental  to  the  sale  of  the  materials  and  authorized  by  implica- 
tion from  the  charter  power  to  manufacture  and  deal  in  the  building  ma- 
terials. 

8. — ^Bond — Signatnre  of  Principal — Ultra  Vires  Contract. 

A  bond  to  secure  the  performance  of  an  obligation  undertaken  by  an- 
other is  not  void  as  to  the  sureties  signing  it  because  not  signed  by  the  prin- 
cipal ;  neither  is  it  invalid  as  to  the  sureties  because  the  undertaking  oi  the 
principal  was  not  binding  on  him,  being  a  contract  ultra  vires  by  a  corpora- 
tion. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  R.  H.  Buck. 

Bryan  &  Spoonts,  for  appellant. — ^The  Hydraulic  Building  Stone 
Company  had  made  a  written  contract  with  appellant  to  furnish  the  ma- 
terial in  its  line,  and  place  the  same  for  the  erection  of  appellant's 
house,  whereby  it  was  bound,  and  it  was  unnecessary  for  it  to  sign 
the  bond  with  its  sureties,  Zurn  and  Harrold,  their  liability  not  being 
altered,  lessened  or  increased  in  any  respect  by  failure  of  the  princi- 
pal to  sign  the  bond. — ^Wright  v.  Jones,  120  S.  W.,  1139;  San  Roman 
V.  Watson,  54  Texas,  259;  Railway  Co.  v.  Lockhart,  39  S.  W.,  321; 
Cockrill  V.  Davie,  14  Mont.,  131 ;  lEureka  Sand-Stone  Co.  v.  Long,  11 
Wash.  161;  Shelton  v.  Wade,  4  Texas,  150;  Lindsay  v.  Price,  33  Texas, 
280;  McKellar  v.  Peck,  39  Texas,  381;  Weis  v.  "Chipman,  22  S.  W., 
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225;  St.  Louis  Brewing  Co.  v.  Hayes,  97  Vei.,  859;  Enrtz  v.  Forquer, 
94  Cal.,  94,  29  Pac.  413. 

John  W.  Wray,  for  appellees. — The  indgment  of  the  court  in  so 
far  as  it  effects  the  supposed  liability  of  the  sureties  on  the  building 
bond,  is  correct. — B'Jaim  v.  Anglin,  107  N.  W.,  558;  Gay  v.  Murphy, 
34  S.  W.,  1091 ;  Weir  v.  Mead,  101  Calif.,  125 ;  Board  v.  Murphy,  48 
N.  W.,  302;  Selby  v.  New  Orleans,  44  So.,  722;  Goodyear  v.  Bacon, 
20  N.  E.,  175;  Johnson  v.  Kimball,  39  Mioh.,  187. 

The  alleged  bond  is  not  a  complete  and  binding  instrument  on  the 
sureties  in  the  absence  of  the  signature  of  the  principal. — Goodyear  ▼. 
Bacon,  20  N".  E.,  175;  Safranski  v.  St.  Paul  Ry.  Co.  75  N.  W.,  17; 
Martin  v.  Hornsby,  56  N.  W.,  751 ;  Wright  v.  Jones,  120  S.  W.,  1139. 

The  company^s  agreement  to  do  the  excavating,  the  grading,  fur- 
nish the  cement  and  do  the  cement  floors,  furnish  the  brick  and  do 
the  brick  work,  manufacture  the  concrete  blocks  and  erect  them,  to 
furnish  material  and  do  the  work  on  a  porch,  portcochere  and  chim- 
neys, was,  and  is  wholly  outside  of,  and  beyond  its  corporate  powers 
ultra  vires  and  void. — Central  v.  Pullman,  35  L.  ed.  (U.  S.)  55 
Day  V.  Company,  23  K  W.,  628;  People  v.  Company,  22  N.  E.,  798 
National  v.  Home,  54  N.  E.,  620;  Northside  v.  Worthington,  88  Texas, 
562. 

The  written  contract  entered  into  by  appellant  and  the  company 
was  executory,  in  excess  of  the  company's  powers,  went  beyond  its  char- 
tered provisions,  and  is  wholly  void  and  unenforcible. — ^Wire  Co.  v. 
Baltimore,  74  Fed.  367;  People  v.  Campbell,  38  N.  E.,  991;  Consumers 
V.  Quinby,  137  Fed.,  898;  Chewacla  v.  Dismukes,  87  Ala.,  344;  Street 
V.  Louisiana,  26  So.,  596;  Dav  v.  Company,  57  Mich.  146;  Bosshardt 
V.  Crescent  Oil  Co.  32  Atl.,  1120;  Bangor  Broom  Co.  v.  Whiting,  29 
Me.,  123. 

WILLSON,  Chief  Justice.^— The  building  stone  company  was  a 
corporation  under  the  laws  of  Texas.  As  such  it  undertook  by  its 
contract  in  writing,  dated  September  26,  1906,  in  consideration  of 
$2,500  to  be  paid  to  it  by  Mitchell,  to  furnish  material  therefor  and 
to  ''well  and  .sufficiently  perform  and  finish**  for  Mitchell,  under  the 
direction  and  to  the  satisfaction  of  his  architects,  "all  the  work  in- 
cluded in.  the  excavating,  grading,  cement  floors,  brick  work,  concrete 
blocks  and  footings  ...  of  the  two  story  and  basement  residence" 
to  be  constructed  for  said  Mitchell.  To  secure  the  performance  by 
the  building  stone  company  of  its  undertaking  under  the  contract,  an 
instrument  dated  October  1,  1906,  purporting  on  its  face  to  be  the 
Tbond  in  the  sum  of  $1,250  of  the  building  stone  company  as  the  prin- 
cipal obligor  therein,  but  which  was  never  signed  by  it,  was  executed 
by  appellees  Jake  P.  Zurn  and  E.  B.  TTarrold,  as  sureties.  It  ap- 
pears from  the  record  that  after  it  entered  into  the  contract,  the  build- 
ing stone  company  did  "a  portion  of  the  exfcavating**  it  had  undertaken 
to  do,  and,  that  on  its  failure  to  further  comply  with  its  contract, 
Mitchell  had  the  portion  of  the  house  the  building  stone  company  had 
undertaken  but  failed  to  construct,  constructed  by  other  parties,  and 
out  of  a  different  character  of  material  from  that  the  building  stone 
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company  had  bound  itself  to  furnish  and  use.  Mitchell  then  brought 
his  suit  against  the  building  stone  company^  and  against  Zurn  and 
Harrold  as  the  sureties  on  said  bond,  for  damages  he  claimed  to  have 
BuSered  by  reason  of  the  breach  by  the  building  stone  company  of  its 
contract.  As  the  result  of  a  trial  before  the  court  without  a  jury, 
Mitchell  recovered  a  judgment  against  the  building  stone  company 
for  the  sum  of  $1,175  as  the  damages  he  was  entitled  to,  but  was  de- 
nied a  recovery  as  against  appellees,  Zurn  and  Harrold.  From  con- 
clusions of  fact  made  by  the  court,  it  appears  that  he  found  "that  the 
Hydraulic  Stone  Company  refused  to  carry  out  the  contract,  and 
breached  the  same  in  every  particular;  that  by  such  refusal  and  breach, 
the  plaintiff  is  damaged  and  actually  lost  the  sum  of  $1,175,  divided 
into  the  following  items,  to  wit: 

**Failure  and  refusal  to  furnish  cement  porch,  etc.,  $50.00 

"Failure  and  refusal  to  furnish  cement  floors,  etc., 65.00 

Tailure  and  refusal  to  furnish  brick  work,  etc., 95.00 

"Failure  and  refusal  to  furnish  cement  blocks,   585.00 

"Failure  and  refusal  to  furnish  labor  and  work  on,  and  for 

placing  cement  blocks,    390.00 


$1175.00" 

The  trial  court^s  conclusions  of  law  were,  "that  plaintiff  is  entitled 
to  recover  of  the  Hydraulic  Building  Stone  Company  said  sum  of 
$1,175,  and  since  the  Hydraulic  Building  Stone  Company,  the  party 
signing  the  contract  for  the  faithful  performance  of  which  the  bond 
was  required  and  given,  did  not  sign  said  bond,  but  were  recited  in 
said  bond  to  be  the  principal  thereto,  and  said  bond  was  signed  only 
by  defendants  Zurn  and  Harrold,  I  am  of  the  opinion  that  defendants 
Zurn  and  Harrold  are  not  bouQd  by  the  bond,  and  that  plaintiff  is 
not  entitled  to  recover  as  against  them.'* 
The  appeal  is  prosecuted  by  Mitchell. 

After  stating  the  case  as  above. — In  disposing  of  this  appeal  we  will 
consider  questions  made  by  the  assignments  and  cross-assignments, 
without  reference  either  to  the  order  in  which  they  are  presented  in 
the  briefs,  or  to  the  parties  presenting  them. 

Was  the  contract  void  as  to  the  building  stone  company,  because 
an  undertaking  beyond  the  scdpe  of  its  powers  as  defined  by  its  char- 
ter? We  think  the  question  must  be  answered  in  the  affirmative.  The 
building  stone  company  had  received  from  appellant  no  part  of  the 
consideration  to  be  paid  to  it  for  performance  by  it  of  its  undertaking 
under  .the  contract.  It  therefore,  was  in  a  position  to  assert  as  a  de- 
fense to  appellant's  suit  that  the  contract  made  the  basis  of  same  was 
ultra  vires  as  to  it.  The  piirpose  of  its  corporation,  as  specified  in  its 
charter,  was  "to  manufacture  and  deal  in  building  material  and  to 
purchase  and  sell  such  material  as  is  necessary  in  the  transaction  of 
its  business.^'  With  only  such  power  conferred  upon  it,  it  imdertook 
by  the  contract,  in  addition  to  furnishing  the  material  therefor,  to  do 
the  work  necessary  in  grading  and  excavating  for  the  building,  in  con- 
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structing  cement  floors  therefor,  and  in  building  with  brick  and  con- 
crete blocks  the  foundation  and  walls  thereof.  Clearly,  by  the  terms 
of  its  charter  it  was  not  expressly  authorized  to  undertake  such  work. 
Should  such  an  undertaking  be  regarded  as  incidental  to  an  exercise 
of  the  power  expressly  conferred  upon  the  building  stone  company,  be- 
cause reasonably  necessary  to  enable  it  to  carry  on  its  business  of  man- 
ufacturing and  dealing  in  building  material?  While  it  does  not  so 
appear  from  the  record,  it  may  be  that  the  purpose  of  the  building 
stone  company  in  entering  into' the  contract  was  to  effect  a  sale  of 
material  to  go  into  the  building,  and  it  may  be  that  it  could  have 
effected  a  sale  thereof  in  no  other  way  than  by  doing  the  work  spec- 
ified in  the  contract.  But  this,  we  think,  would  not  be  a  suflBcient 
reason  for  holding  its  undertaking  to  do  such  work  to  be  within  its 
charter  powers.  The  testimony  indicated  that  the  work  it  undertook 
to  do  was  worth  about  as  much  as  the  material  it  was  to  use  in  doing 
it.  The  work  and  material  together  was  worth,  according  to  the  tes- 
timony of  a  witness,  about  $3,800.  So,  to  support  the  contract  as  one 
the  building  stone  company  had  power  to  make,  it  would  be  necessary 
to  hold  that  its  undertaking  to  do  about  $1,900  worth  of  work,  was 
an  incident  merely  to  the  sale  by  it  of  about  $1,900  worth  of  material. 
Such  a  holding,  it  seems  to  us,  would  not  be  reasonable.  It  would  be 
only  a  little  short  of  saying  that  the  building  stone  company  could 
bind  itself  to  do  any  and  every  thing  which,  directly  or  indirectly, 
would  result  in  a  sale  of  material  it  was  authorized  to  deal  in.  '^t 
can  not  be  said,*'  the  court  remarked  in  Safety  I.  Wire  &  C.  Co.  v. 
Baltimore,  74  Fed.,  372,  "that  anythinpj  which  will  promote  a  demand 
for  goods  manufactured  under  the  charter  is  within  the  incidental 
powers  of  the  corporation.  Were  this  true,  a  corporation  organized 
for  the  business  of  quarrying  rock  could  contract  for  the  erection  of 
a  costly  building,  in  the  construction  of  which  its  rock  would  be  used. 
A  corporation  organized  for  the  manufacture  of  terra-cotta  pipes  could 
contract  for  the  sewerage  of  a  large  city.'*  Not  only  would  such  a 
view  require  us  to  ignore  the  general  policy  of  the  law  (Ramsey  v. 
Todd,  95  Texas,  614,  93  Am.  St.,  875)  forbidding  the  creation  in 
this  State  of  a  corporation  for  more  than  one  purpose,  and  forbidding 
the  exercise  by  a  corporation  of  other  powers  than  those  conferred  upon 
it  in  its  creation,  but  it  also  would  require  us  to  set  at  naught  the 
right  of  the  holders  of  the  stock  of  the  corporation,  to  have  the  use 
of  its  capital  limited  to  the  purpose  of  its  creation.  It  would  have 
justified  the  building  stone  company,  had  it  ignored  the  protest  made 
by  one  of  its  stockholders  against  its  proceeding  further  with  its  under- 
taking to  do  the  work  specified  in  its  contract,  and  it  would  have  per- 
mitted the  building  stone  company,  in  the  face  of  such  protest,  to  haz- 
ard its  capital  in  an  enterprise  involving  risks  never  contemplated  by 
its  stockholders, — ^as>  for  instance,  risks  of  liability  for  damages  for 
personal  injuries  which  might  be  suffered  by  its  emploves,  while  en- 
gaged in  the  work,  damages  for  faulty  construction  of,  or  delay  in 
the  completion  of  the  walls,  etc.,  of  the  building.  Such  a  view  of  the 
law,  clearly,  we  think,  is  not  maintainable,  and  we  hold  that  the  under- 
taking of  the  building  stone  company  was  not  incidental  to  the  pur- 
pose of  its  incorporation,  as  reasonably  necessary  to  enable  it  to  ac- 
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complish  that  purpose.  Safety  I.  Wire  &  C.  Co.  v.  Baltimore,  74  Fed., 
367;  Davis  v.  Railway  Co.  131  Mass.,  258,  41  Am.  Hep.,  221;  North- 
ride  By.  Co.  V.  Worthington,  88  Texas,  563,  53  Am.  St.  778. 

In  drafting  the  contract  between  the  building  stone  company  and 
appellant,  a  printed  form  was  used.  Following  that  form,  on  the  same 
sheet  of  paper,  was  a  printed  form  of  a  bond,  which  was  used  in  draft- 
ing the  bond  in  question.  The  bond  recited  that  the  "Hydraulic 
Building  Stone  Co.,  a  corporation  of  the  State  of  Texas,  as  prin- 
cipal, and  .  .  •  and  ...  as  sureties,  are  held  and  firmly 
bound  unto  J.  E.  Mitchell,  of  Tarrant  County,  State  of  Texas,  in  the 
sum  of  $1,250  lawful  money  of  the  United  States-  of  America,  well 
and  truly  to  be  paid  to  the  said  J.  E.  Mitchell  at  Fort  Worth,  Texas, 
for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us  by  himself,  our  and  each  of  our  heirs,  executors  and  ad- 
ministrators,*' etc.,  on  the  condition  that  the  building  stone  company 
should  perform  and  fulfil  the  covenants,  stipulations  and  agreements 
in  its  ''certain  contract  for  the  performance  of  certain  work,  and  fur- 
nishing of  certain  materials  in  said  contract  described,  which  said 
contract  is  hereto  annexed.*'  The  building  stone  company  had  ex- 
ecuted the  contract,  but  had  not  signed  the  bond  so  drafted.  But 
the  bond  had  been  duly  and  unconditionally,  so  far  as  the  record 
shows  to  the  contrary,  executed  by  Zurn  and  Harrold  as  sureties.  Was 
the  bond,  because  it  had  not  been  signed  by  the  principal,  void  as  to 
the  sureties?  The  authorities  in  other  jurisdictions  are  in  conflict 
(1  Brandt  on  Suretyship,  sees.  169^  170;  27  A.  &  E.  Ency.  Law,  pp. 
438,  439),  but  it  is.  believed  that  those  in  this  State,  and,  perhaps, 
the  weight  of  those  outside  this  State,  indicate  that  the  question  should 
be  answered  in  the  negative.  Wright  v.  Jones,  120  S.  W.,  1140;  St. 
Louis  Brewing  Association  v.  Hayes,  97  Fed.,  859;  Kurtz  v.  Forquer, 
94  Cal.,  91,  29  Pac.  413;  Eureka  Sandstone  Co.  v.  Long,  11  Wash., 
161,  39  Pac,  446;  Cockrell  v.  Davie,  14  Mont.,  131,  35  Pac.  955; 
1  Brandt  on  Suretyship,  sec.  170,  ancL  cases  there  cited;  27  A.  &  E. 
Ency.  pp.  438  and  439,  and  cases  there  cited;  Shelton  v.  Wade,  4 
Texas,  150,  51  Am.  Dec,  722;  San  Boman  v.  Watson,  54  Texas,  259; 
Houston  &  T.  C.  By.  Co.  v.  Lockhart,  39  S.  W.,  321.  "The  bond,*' 
said  the  court  in  one  of  the  cases  cited  (Wright  v.  Jones),  "created 
no  liability  on  the  part  of  C.  C.  and  E.  H.  Jones  additional  to  that 
created  by  their  execution  and  delivery  of  the  contract  to  erect  the 
house.*'  And  in  another  of  those  cases  (St.  Louis  Brewing  Associa- 
tion V.  Hayes)  the  court  said:  "Do  we  find  in  the  case  at  bar  that 
the  signature  of  the  principal  would  have  any  effect  on  the  rights  or 
liabilities  of  the  sureties?  He  had  already  signed  the  contract  cre- 
ating the  agency.  The  bond  was  a  part  of  that  contract  given  pur- 
suant to  its  terms.  The  sureties  could  be  held  liable  for  no  sum, 
unless  the  principal  was  also  liable  for  the  same  under  the  contract. 
The  signing  of  the  bond  by  the  principal  would  not  change  his  liabil- 
ity in  any  way,  nor  vary  the  measure  of  evidence  required  to  fix  his 
liability.  No  breach  of  the  bond  could  be  shown  without  first  prov- 
ing a  debt  of  the  principal  to  the  payee  in  the  bond.''  We  hold  that 
the  bond  was  not  void  as  to  sureties  merely  because  it  had  not  been 
signed  by  the  principal  therein.     Nor  do  we  think  it  was  void  as  to 
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the  sureties^  because  the  contract  which  it  was  made  to  secure  the  per- 
formance of  was  ultra  vires,  and  therefore  void,  as  to  the  principal. 
It  is  generally  held  that  incapacity  of  the  principal  to  bina  himself 
by  a  contract,  does  not  render  void  the  undertaking  of  the  suretv 
that  the  principal  will  comply  with  his  contract.  "Where  a  party, 
says  Brandt,  ^^comes  the  surety  of  a  married  woman,  an  infant,  or 
other  person  incapable  of  contracting,  he  is  bound,  although  the  prin- 
cipal 13  not.  With  reference  to  this  it  has  been  said  that:  ^Fraud, 
illegality  or  mistake,  which  may  rescind  the  contract  of  the  principal, 
induces  the  discharge  of  the  sureties;  but  if  the  invalidity  of  the  con- 
tract rests  upon  reasons  personal  to  the  principal,  in  the  nature  of 
a  privilege  or  protection,  the  principal  acquires  a  personal  defense 
against  the  contract,'  but  the  contract  subsists,  and  the  sureties  may 
be  charged  thereon.  The  disability  of  the  principal  may  be  the  very 
reason  why  the  surety  was  required.'*  1  Brandt  on  Suretyship,  sec. 
171,  and  authorities  there  cited;  and  see  27  A.  &  E.  Ency.  Law,  p. 
467. 

The  conclusions  reached  with  reference  to  the  questions  determined 
render  it  unnecessary  to  consider  several  cross-assignments  presented 
by  appellee. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Ike  Hendebson  et  al.  v.  Louisiana  &  Texas  Lumber  Company. 

Decided  Ifaj  13,  1010. 

1.— XimltatloiL — ^PofsetBlon — ^Admiislon  of  Tenaney. 

In  an  action  of  trespass  to  try  title  wherein  the  defendants  claimed  title 
under  the  ten  years  statute  of  limitation,  to  160  acres  of  the  land  vued  for, 
evidence  considered  as  to  admissions  by  defendants  that  they  were  not  holding 
the  land  adversely  to  the  true  owner,  and  held  suflScient  to  sustain  a  finding 
by  the  court  against  the  plea  of  limitation. 

8. — Same— Public  land. 

Intimated  that  the  occupancy  of  land  under  the  belief  that  it  was  publie 
land  and  with  the  intention  of  preempting  it,  would  not  be  such  adverse  pos- 
session against  the  owner  as  would  vest  title  in  the  occupant  under  the  stat- 
ute of  limitation. 

S. — ^Deposition — ^Answer  not  KesponslYe — ^Practice. 

An  objection  to  the  answer  of  a  witness,  testifying  by  deposition,  that 
the  answer  is  voluntary  and  not  responsive  to  the  interrogatory,  goes  to  the 
manner  and  form  of  taking  and  must  be  made  in  writing  and  notice  thereof 
given  to  the  opposite  party  before  the  commencement  of  the  trial. 

4.^-Trial — ^Testimony — ^Harmless  Error. 

Where  the  answer  of  a  witness  to  one  interrogatory  is  subject  to  the 
objection  that  it  is  not  responsive,  but  to  another  interrogatory  the  same 
answer  is  made  and  it  is  directly  responsive  thereto,  the  action  of  the  court 
in  overruling  the  objection  to  the  first  answer  becomes  harmless  error. 

5. — Same — ^Explanatory  Statements. 

Where  the  testimony  of  a  witness  as  to  statements  and  transactions  be- 
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tween  Mmsell  and  a  third  party  is  merely  explanatory  of  his  suhsequent  eon- 
verBations  and  transactions  with  the  defendant,  said  testimony  is  admissible 
for  said  purpose. 

6w— Interrogatory — ^Failure  to  Answer— Who  Xight  Objeet. 

Where  a  plaintiff,  for  the  purpose  of  proving  tenancy  by  the  defendant, 
asked  its  witness  by  interrogatory,  among  other  things,  whether  or  not  de- 
fendant had  paid  rent  on  the  land  in  controversy,  the  defendant  can  not  com- 
plain of  the  action  of  the  court  in  refusing  to  strike  out  the  entire  answer 
beeuise  the  witness  had  failed  to  answer  that  portion  of  it. 

7. — ^Written  Instnunent — ^Non  Eft  T^etnm — ^Issne  of  Tbct. 

Where  a  defendant  in  trespass  to  try  title  denied  under  oath  the  execu- 
tion of  a  written  instrument  relied  on  by  plaintiff  to  prove  tenancy  of  the 
defendant,  testimony  as  to  the  execution  by  defendant  of  said  instrument  con- 
sidered, and  held  sufficient  to  raise  an  issue  of  fact  as  to  the  execution  of 
the  same  and  therefore  to  require  the  admission  of  said  instrument  in  evidence 
to  be  considered  in  connection  with  said  testimony. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

Moore  £  SaJlas,  for  appellant. 

Nunn  &  Nunn,  for  appellee. 

PLEASANTS,  Chief  Justice. — ^This  is  an  action  of  trespass  to 
try  title  brought  by  appellee  against  the  appellants,  Ike  Henderson 
and  wife  Fannie  Henderson,  to  recover  the  title  and  possession  of  a 
tract  of  400  acres  of  land  in  Houston  County,  known  as  I.  &  G.  N.  R. 
E.  Survey  No.  39. 

The  defendants  disclaimed  as  to  all  of  the  land  except  160  acres 
described  in  their  answer,  as  to  which  they  pleaded  not  guilty  and 
title  by  limitation  of  ten  years. 

The  trial  in  the  court  below  was  without  a  jury  and  resulted  in 
a  judgment  in  favor  of  plaintiff  for  all  of  the  survey  involved  in  the 
suit. 

Plaintiff  has  a  perfect  record  title  to  the  land  in  controversy,  from 
and  under  the  sovereignty  of  the  soil,  and  is  entitled  to  recover  un- 
less defendants  have  shown  title  to  160  acres  of  the  survey  under  the 
ten  years  statute  of  limitation.  The  evidence  upon  this  issue  is  as 
follows : 

Defendants  built  a  house  and  established  their  home  upon  the  land, 
eighteen  or  twenty  years  before  this  suit  was  filed  on  February  6,  1909, 
and  have  lived  thereon  continuously  to  the  present  time.  Both'  de- 
fendants testified  that  they  had  claimed  160  acres  of  the  land  con- 
tinuously since  they  settled  thereon.  Several  witnesses  corroborated 
defendants  as  to  the  length  of  time  they  had  lived  on  the  land.  , 

A.   McTavish,   a  witness  for  the   plaintiff,   testified   that  in   1899 

and  1900,  he  resided  in  Houston  County  and  was  in  the  employment 

of  the  plaintiff,  his  duties  being  those  of  purchasing  agent  in  the 

land  department  of  the  company,  and  that  he  became  acquainted  with 

the  defendant,  Ike  Henderson,  on  June  27,  1900.    The  circumstances 

under  which  he  became  acquainted  with  Henderson,  and  the  trans- 
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action  had  with  him  as  detailed  by  this  -witness  are,  in  substance, 
that  in  his  negotiations  as  agent  of  the  plaintiff  for  the  purchase  from 
the  New  York  &  Texas  Land  Company  of  a  number  of  surveys  of 
land,  among  them  being  the  survey  in  controversy,  he  discovered  that 
there  were  many  squatters  on  said  lands,  and,  under  an  agreement 
with  the  New  York  &  Texas  Land  Company,  he  visited  each  of  these 
squatters  to  ascertain  what  claim  he  was  asserting  to  the  land  on 
which  he  lived,  and  to  see  if  a  satisfactory  arrangement  could  be  made 
in  regard  to  the  matter. 

On  June  27,  1900,  he  went  to  the  house  of  defendants  for  the  pur- 
pose above  stated.  Ike  Henderson  was  not  at  home,  but  witness  was 
directed  to  a  field  about  a  mile  and  a  half  distant  on  another  survey 
of  land,  and  proceeding  there  he  found  the  defendant  plowing  cotton. 
The  conversation  and  transaction  then  had  between  the  witness  and 
the  defendant  is  thus  stated  by  the  witness: 

"I  asked  him  where  he  was  living  and  upon  what  land  he  was  liv- 
ing, and  he  replied  that  he  was  living  on  railroad  land.  I  asked  him 
if  he  owned  the  land  he  was  living  on,  and  he  said  no,  that  he  as- 
serted no  claim  to  it  whatever,  that  he  was  simply  living  there  and 
expected  to  buy  it  some  day.  I  then  told  him  my  business,  that  I 
was  there  to  see  him  for  the  New  York  &  Texas  Land  Company,  to 
ascertain  whether  or  not  he  laid  any  claim  to  the  land,  and  he  said 
that  he  did  not  want  any  suit  or  any  trouble  about  the  land  whatever. 
I  then  asked  him  if  he  still  desired  to  purchase  it,  and  he  said  that 
he  did,  and  I  prepared  an  application  to  the  New  York  &  Texas 
Land  Company,  and  read  it  over  to  him,  or  rather  made  his  mark, 
and  I  witnessed  same.'' 

This  witness  further  testified:  "I  know  that  Ike  Henderson  had 
a  little  cabin  on  this  survey,  and  had  possibly  four  or  five  acres  under 
fence,  to  which  he  said  he  laid  no  claim,  and  after  the  company  pur- 
chased the  land  and  after  he  had  made  application  to  buy  it,  he  continued 
to  live  on  the  land,  and  recognized  it  as  belonging  to  the  plaintiff, 
and  worked  for  the  company,  and  helped  to  move  the  timber  from 
the  land  adjacent  to  the  cabin  in  which  he  was  living,  and  worked 
on  a  farm  in  the  same  survey  for  the  company  the  greater  portion  of 
his  time  for  about  three  years,  and  during  this  entire  period  of  time 
he  asserted  no  claim  to  the  land.  In  1905  or  1906,  the  defendant, 
Ike  Henderson,  worked  the  company's  farm  which,  I  stated  above, 
was  on  this  same  survey,  but  it  may  be  that  it  lies  adjoining  this 
survey;  at  any  rate  it  is  about  one-fourth  mile  from  the  house  the 
defendant,  Ike  Henderson,  lived  in,  and  worked  said  farm  on  the  halves, 
and  he  told  me  that  he  expected  to  make  about  two  bales  of  cotton, 
and  make  payment  on  the  place  he  lived  on.  He  frequently  men- 
tioned making  a  payment  on  the  place  as  soon  as  he  got  able,  and 
always  recognized  and  said  that  the  property  on  which  he  lived  be- 
longed to  the  plaintiff." 

In  connection  with  this  testimony  plaintiff  offered  in  evidence  the 
following  instrument  which  was  identified  by  MacTavish  as  the  ap- 
plication made  by  the  defendant  for  the  purchase  of  the  land: 
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"Colthorp,  Texas,  June  27,  1900, 
'The  N.  Y.  &  T.  Ld.  Co.,  Ltd., 

Austin,  Texas. 
**Dear  Sirs : — I'  hereby  apply  to  you  to  purchase  from  you  a  part  of 
survey  No.  39,  I.  &  6.  N.  B.  B.  Co.,  the  same  being  that  part  upon 
which  my  present  enclosure  is  situated  and  upon  which  I  am  now  your 
tenant. 

His 
Ike  X  Henderson*' 
Mark 
'T^itness :    A.  MacTavish/* 

W.  H.  McGregor,  who  succeeded  MacTavish  in  the  employment  of 
plaintiff,  testified: 

''I  went  to  see  Ike  Henderson  and  talked  with  him  four  or  five  times 
about  the  land  he  was  occupying.  I  think  the  first  time  I  talked  with 
him  was  October  2,  1908.  I  went  to  see  him  about  the  rent,  and  in 
the  conversation  I  asked  him  if  he  had  signed  the  application  to  buy 
the  land  that  MacTavish  had  turned  over  to  me,  and  he  said  he  did 
sign  it.  He  asked  me  what  rent  I  wanted  and  I  told  him  five  dollars 
a  year.  He  agreed  to  pay  it  in  two  weeks.  He  put  it  off  from  time 
to  time  until  the  fourth  or  fifth  time  I  went  to  see  him,  and  then  he 
refused  to  pay  it.  The  first  time  I  went  to  see  him  he  did  not  say 
that  he  claimed  it.  He  asked  me  if  he  could  fence  up  another  tract 
and  I  told  him  he  could  fence  it  and  use  it  three  years  for  his  trouble. 
That  was  a  small  piece  of  four  or  five  acres  that  had  been  cultivated 
before  that,  but  it  was  lying  out  then.  That  conversation  occurred  in 
a  little  field  away  from  the  house,  where  he  took  me  to  get  away  from 
the  house.  I  never  heard  anything  about  his  claim  until  the  fourth 
or  fifth  time  I  went  to  see  him.  I  would  judge  that  was  in  the  lat- 
ter part  of  November  or  in  December.  I  did  not  understand  then 
that  he  was  claiming  anything.  He  said  he  had  not  signed  that  ap- 
plication to  buy  the  land  from  MacTavish,  and  that  he  was  not  going 
to  pay  any  rent.  The  first  time  I  saw  him  he  admitted  that  he  had 
signed  that  application,  and  agreed  to  pay  five  dollars  a  year  rent. 
When  I  succeeded  Mr.  MacTavish  he  turned  over  to  me  all  books  and 
papers  in  his  oflBce — part  of  them,  at  any  rate.  The  first  knowledge 
I  had  of  that  application  was  when  Mr.  MacTavish  told  me  he  had 
it.    He  told  me  that  in  his  office  in  Kennard." 

Ike  Henderson  expressly  denied  making  the  statements  testified  to 
by  MacTavish  and  denied  making  the  application  for  the  purchase  of 
the  land.  He  also  denied  that  he  had  admitted  to  McGregor  that  he 
did  not  own  the  land,  and  that  he  had  signed  the  application  to  pur- 
chase from  the  New  York  &  Texas  Land  Company.  He  admitted, 
however,  that  at  first  he  agreed  to  pay  McGregor  rent  for  the  place, 
but  after  thinking  it  over  he  decided  not  to  do  so,  and  so  told  McGreg- 
or. He  also  testified  that  when  he  went  on  the  land  he  thought  it 
might  be  public  land,  and  that  he  supposed  he  went  there  with  the 
idea  of  pre-empting  it  if  he  could.  He  further  testified:  "I  reckon 
it  has  been  about  a  year  or  two,  or  two  or  three  years,  since  I  learned 
it  was  not  public  land,    I  am  sure  it  has  been  that  long.'* 
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Fannie  Henderson  testified  that  she  had  always  claimed  the  place 
as  her  home,  and  that  she  knew  nothing  about  any  agreement  with 
MacTavish. 

This  evidence  is  amply  sufficient  to  sustain  the  finding  of  the  trial 
court  that  defendants'  occupancy  and  possession  of  the  land  was  not 
shown  to  be  adverse  to  the  true  owner  for  a  su£5cient  length  of  time 
to  vest  title  in  them  by  limitation. 

As  we  conceive  the  law  to  be,  the  occupancy  of  the  land  by  the  de- 
fendants under  the  belief  that  it  was  public  land,  and  with  the  inten- 
tion of  pre-empting  it,  would  not  be  such  adverse  possession  against 
the  owner  as  would  vest  title  in  the  occupants.  There  is  some  con- 
fusion in  the  decisions  upon  this  point,  and  it  has  not  been  definitely 
settled  by  the  Supreme  Court.  We  discussed  this  question  in  the  re- 
cent case  of  Jones  v.  Weaver,  123  S.  .W.,  619,  and  refer  to  our  opin- 
ion in  that  case  for  a  fuller  statement  of  our  views  upon  the  subject. 
If  this  view  of  the  law  is  correct,  the  evidence  in  this  case  not  only 
justified,  but  required  a  finding  in  favor  of  plaintiff. 

In  addition  to  this,  the  testimony  above  set  out  is  sufficient  to  sus- 
tain the  finding  that  the  defendant,  Ike  Henderson,  never  at  any  time 
claimed  to  own  the  land,  and  when  he  learned  that  it  belonged  to  the 
New  York  &  Texas  Land  Company  made  application  to  purchase  it, 
and  acknowledged  that  he  was  occupying  it  as  the  tenant  of  said  com- 
pany. 

These  conclusions  dispose  of. the  sixth  assignment  of  error,  which 
attacks  the  judgment  on  the  ground  that  it  is  not  supported  by  the 
evidence,  and  said  assignment  is  overruled. 

The  first,  second  and  third  assignments  of  error  complain  of  the 
ruling  of  the  court  in  admitting  in  evidence  over  the  objections  of 
the  defendants  the  testimony  of  the  witness  MacTavish  before  set  out. 
This  witness  testified  by  depositions.  The  objections  to  the  testimony 
were  as  follows:  "Because  the  same  is  information  volunteered  by 
the  witness;  and  is  a  matter  about  which  he  was  not  interrogated  in 
the  interrogatory;  and  is  not  such  an  answer  as  could  have  been  con- 
templated by  defendant;  and  being  a  voluntary  statement  by  witness, 
the  defendant  had  no  opportunity  of  crossing  him;  and  because  the 
witness  states  a  conversation  in  transactions  with  other  parties  at  a 
time  when  defendant  was  not  present,  and  such  statements  and  trans- 
actions would  not  be  admissible  as  against  this  defendant.'* 

The  objection  that  the  answer  of  the  witness  was  voluntary  and  not 
responsive  to  the  interrogatory  goes  to  the  form  and  manner  of  taking 
the  deposition,  and  under  article  2289  of  the  Revised  Statutes,  this 
objection  could  not  be  entertained  unless  made  in  writing  and  notice 
thereof  given  the  opposite  party  before  the  commencement  of  the  trial. 
Lee  V.  Stowe,  57  Texas,  444;  Missouri  Pac.  Ry.  Co.  v.  Ivy,  71  Texas, 
417;  Brown  v.  Mitchell,  75  Texas,  15;  Harris  v.  Nations,  79  Texas, 
412;  Wright  v.  Wren,  16  S.  W.,  996.  It  does  not  appear  from  the 
record  in  this  case  that  the  objections  were  made  in  writing  and  notice 
thereof  given  the  plaintiff  before  the  trial.  So  far  as  is  shown  by  the 
record  the  objections  were  only  made  orally,  and  not  until  the  deposi- 
tion was  offered  in  evidence.  The  record  further  shows  that  while 
the  testimony  of  the  witness  before  set  out,  given  in  answer  to  the 
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first  interrogatory,  was  subject  to  the  objection  that  it  was  not  re- 
sponsive to  the  questions  propounded  by  the  interrogatory,  the  same 
testimony  was  given  in  answer  to  the  third  interrogatory  and  was 
directly  responsive  thereto.  Such  being  the  case,  any  error  in  ad- 
mitting the  testimony  in  answer  to  the  first  interrogatory  was  harm- 
less. 

There  is  nothing  in  the  objection  to  that  portion  of  the  testimony 
stating  the  agreement  or  understanding  between  the  witness  and  the 
New  York  &  Texas  Land  Company.  This  part  of  the  testimony  was 
only  explanatory  of  the  purpose  of  the  witness  in  calling  upon  the  de- 
fendant, and  obtaining  the  information  as  to  defendants'  claim  to 
the  land,  and  was  clearly  admissible  for  such  purpose. 

The  foui*th  assignment  complains  of  the  ruling  of  the  court  in  re- 
fusing to  strike  out  the  answer  of  the  witness  to  the  sixth  interroga- 
tory propounded  to  him  by  the  plaintiff,  because  he  failed  to  state  in 
answer  to  said  interrogatory  whether  or  not  the  defendants  had  paid 
plaintiff  rent  for  the  land  in  controversy.  Defendants  had  not  asked 
the  question,  and  we  fail  to  see  upon  what  ground  they  can  complain 
of  the  failure  of  the  witness  to  answer  it. 

The  fifth  assignment  complains  of  the  ruling  of  the  court  in  not 
sustaining  the  objections  of  defendant  to  the  introduction  in  evidence 
of  the  application  to  purchase  and  the  acknowledgment  of  tenancy 
by  the  defendant,  Ike  Henderson,  before  set  out.  The  objection  to 
this  evidence  was,  that  defendants  having  in  their  pleadings  denied 
under  oath  the  execution  of  this  instrument,  and  no  sufficient  proof 
of  its  execution  having  been  offered,  it  was  not  admissible  in  evidence, 
The  evidence  before  set  out  was  clearly  sufficient  to  raise  the  issue  of 
the  execution  of  the  instilment  by  the  defendants,  and  such  being  the 
case,  the  instrument  was  admissible  in  connection  with  the  proof  of 
its  execution  and  it  was  for  the  court,  in  the  absence  of  a  jury,  to  de- 
termine from  all  the  evidence  whether  the  instrument  was  in  fact 
executed  by  the  defendant. 

What  we  have  said  disposes  of  all  of  the  questions  raised  by  the 
several  assignments  presented  in  appellants'  brief. 

There  was  no  error  shown  by  the  record  which  would  authorize  a 
reversal  of  the  judgment  of  the  court  below,  and  it  is  therefore  or- 
dered that  said  judgment  be  affirmed. 

Affirmed. 


Ambrose  Jackson  et  al.  v.  Nona  Mills  Company  et  al. 

Decided  May  13,  1010. 

h — ^Practice — ^Ancient  Instrument — ^Evidence. 

When,  the  jury  having  been  retired,  the  court  hears  evidence  upon  objec- 
tions to  the  admissibility  in  evidence  of  certain  documents  as  ancient  instru- 
ments and  rules  that  they  are  not  admissible,  assignments  of  error  based 
upon  such  ruling  can  not  be  considered  on  appeal  whi^n  it  does  not  appear 
that  the  ruling  was  excepted  to  at  the  time,  nor  that  objection  was  inter- 
posed to  any  of  the  evidence  offered  on  said  issue  until  after  the  hearing  was 
concluded. 
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8. — ^Eyidenee — ^Anoient  XnitrameiLt — ^Proper  Cnitody — Land  OAoe. 

Where  it  appeared  from  tlie  evidence  that  a  certain  bounty  warrant  cer- 
tificate issued  in  1837  was  filed  in  the  Land  Office  with  the  field  notes  of 
the  first  survey  tliereunder  in  1856;  was  withdrawn  in  1857;  was  again  tiled 
in  1860;  waa  in  some  way  again  withdrawn;  that  a  survey  was  made  under  it 
for  an  assignee  thereof  in  1874  and  again  filed  in  the  Land  Office  in  December, 
1874,  with  the  field  notes  of  the  survey,  and  that  it  had  remained  in  the 
Land  Office  ever  since,  it  can  not  be  said,  when  a  Land  Office  copy  of  said 
certificate  is  offered  in  evidence  as  an  ancient  instrument,  that  the  Land 
Office  is  not  at  least  a  place  where  one  would  naturally  expect  to  find  the 
original  certificate,  or  that  it  is  not  such  custody  as  affords  a  reasonable 
presumption  of  the  genuineness  of  the  certificate. 

8. — JsjLd  Certilcate— Duplicate — Subrogation. 

The  action  of  the  Land  Commissioner  in  issuing  a  duplicate  certificate 
upon  a  false  affidavit  as  to  loss  of  the  original  would  not  destroy  the  original, 
and  the  owners  of  the  original  certificate  would  have  the  right  to  accept  the 
location  of  the  duplicate,  and  in  equity  would  be  entitled  to  recover  the  land. 

4. — ^Eyldenoe — ^Ancient  Initnunent — Ground  of  Sntpleion — ProYinoe  of  Judge 

and  Jury. 

The  ground  of  suspicion  from  which  instruments  must  be  freed  before 
they  are  admissible  in  evidence  as  ancient  instruments,  refers  to  something 
apparent  upon  their  fiace  or  shown  by  some  fact  directly  connected  with  them, 
and  not  to  extraneous  testimony,  which  is  for  the  jury  in  passing  upon  their 
genuineness  after  they  are  admitted. 


When  a  reasonable  probability  is  established  that  a  paper  is  what  it 
purports  to  be»  the  question  of  genuineness  then  becomes  one  for  the  jury, 
and  the  paper  ought  to  go  before  them  with  the  evidence  impeaching  its 
genuineness,  with   i)rop,er  instructions   fropi   the  court. 


6.- 

The  issue  beins  as  to  the  admissibility  in  evidence  of  certain  transfers, 
endorsed  on  a  land  certificate,  as  ancient  documents,  evidence  considered  and 
held  insufficient  to  justify  the  trial  court  in  excluding  said  documents  from 
the  jury,  but  proper  for  the  jury  to  conaidsr  in  passing  upon  the  genuineness 
of  the  documents. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Jno,  L.  Little,  for  appellants. — ^The  original  bounty  warrant  and 
all  endorsements  thereon  are  proper  archives  of  the  Oeueral  Land 
Office;  or  more  than  thirty  years  old  and  certified  copies,  are  admis- 
sible in  evidence  as  links  in  plaintiff's  chain  of  title.  Hanrick  v. 
Cavanaugh,  60  Texas,  23;  Parker  v.  Spencer,  61  Texas,  163;  Holmes 
V.  Anderson,  59  Texas,  481. 

The  Commissioner  of  the  General  Land  Office  has  no  power  to  issue 
a  duplicate  certificate  unless  the  original  is  lost  or  destroyed.  Sayles 
Rev.  Stats.,  1897,  art.  4119 ;  Gunter  v.  Meade,  78  Texas,  638. 

A  certified  copy  of  a  certificate,  together  with  all  endorsements  and 
transfers  thereon,  on  file  in  the  General  Land  Office  is  admissible  in 
evidence.  Sayles  Rev.  Stats.,  arts.  2308-2315-4053;  Parker  v.  Spencer, 
61  Texas,  155;  Holmes  v.  Anderson,  59  Texas,  481. 

The  owner  of  a  land  certificate  may  assert  title  to  land  secured  un- 
der a  duplicate  obtained  and  located  by  one  in  fraud  of  such  owner^ 
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and  his  want  of  knowledge  or  consent  does  not  prevent  his  assertion 
of  ownership.  The  fraudulent  location  may  be  ratified.  Seibert  v. 
Richardson,  86  Texas,  295;  Beatty  v.  Masterson,  77  Texas,  171. 

The  act  of  the  Land  Commissioner  in  issuing  the  duplicate  certifi- 
cate is  not  conclusive  against  the  assignee  and  all  subsequent  pur- 
chasers of  the  original  grantee.  Palmer  v.  Curtner,  55  Texas,  64; 
Walker  v.  Cardine,  78  Texas,  493;  Byers  v.  Wallace,  25  S.  W.,  1046; 
Slayton  v.  Singleton,  72  Texas,  209. 

Greer  &  Minor,  W,  0,  Taliaferro  and  Sleeper,  Boynton  £  Kendall, 
for  appellees. — Whether  a  document  comes  from  the  proper  custody 
is  a  question  for  the  court  and  not  for  the  jury.     17  Cyc.  Ev.,  452. 

The  Commissioner  of  the  General  Land  OflSce  has  power  to  deter- 
mine whether  or  not  an  original  land  certificate  has  been  lost.  Seibert 
V.  Richardson,  5  Texas  Civ.  App.,  504. 

In  order  for  an  ancient  instrument  to  be  admissible  in  evidence 
without  proof  of  its  execution,  such  instrument  must  be  free  from 
just  grounds  of  suspicion;  and  the  evidence  in  respect  to  original 
bounty  warrant  No.  907  issued  to  Corbett  Stevens  with  the  transfers 
endorsed  thereon,  shows  that  same  is  not  free  from  just  grounds  of 
suspicion,  for  it  appears  therefrom  that  said  bounty  warrant  was  with- 
drawn from  the  Land  Office  in  1857,  and  was  claimed  by  one  J.  K. 
Williams,  who  exercised  acts  of  ownership^  thereof  by  applying  to  have 
land  located  thereunder  in  Panola  County,  in  1872,  and  in  Harrison 
County  in  1874,  and  who  filed  said  bounty  warrant  No.  907  with  the 
Harrison  County  field  notes  in  the  Land  OflBce  on  December  31,  1874; 
and  it  appears  from  an  affidavit  made  by  one,  Ambrose  Jackson,  plain- 
tiff herein,  and  filed  in  this  cause,  that  a  deed  purporting  to  have  been 
executed  by  Thomas  Hughes  to  said  J.  K.  Williams,  purporting  to 
convey  said  land  warrant  No.  907,  is  a  forgery,  said  Thomas  Hughes 
being  named  as  one  of  the  transferees  of  said  bounty  warrant  as  shown 
by  endorsements  found  on  the  copy  from  the  Land  Office  offered  in 
evidence  by  plaintiffs.  Rev.  Stats.,  1895,  arts.  4119,  4120,  4121,  4142; 
1  Greenleaf  on  Ev.,  510;  Stroud  v.  Springfield,  28  Texas,  649;  Cham- 
berlain V.  Showalter,  5  Texas  Civ.  App.,  226;  Morgan  v.  Tutt,  62 
Texas  Civ.  App.,  301. 

BEESE,  Associate  Justice. — This  is  an  action  in  trespass  to  try 
title  and  for  damages,  by  Ambrose  Jackson  and  others  against  the 
Nona  Mills  Company  and  Wm.  Cameron  &  Co.,  Incorporated.  The 
property  involved  is  320  acres  of  land  located  and  patented  under  du- 
plicate certificate  No.  29/219  issued  in  lieu  of  original  bounty  war- 
rant No.  907,  which  was  issued  to  Corbett  Stevens.  A  trial  with  the 
assistance  of  a  jury  resulted  in  a  verdict  for  defendants  under  a  per- 
emptory instruction  from  the  court,  and  from  the  judgment  plaintiffs 
prosecute  this  appeal. 

The  plaintiffs  claim  title  as  heirs  of  Thomas  Hughes,  who  died  in 
1851.  Their  claim  of  title  rests  upon  the  following  facts,  as  claimed  by 
them :  Original  bounty  warrant  No.  907  for  320  acres  of  land  was  issued 
December  11,  1837,  to  Corbett  Stevens  by  Barnard  E.  Bee,  Secretary 
of  War.     On  the  back  of  the  original  certificate  on  file  in  the  General 
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Land  OlTice  appear,  first,  a  transfer  of  the  certificate  by  Stevens  to 
Will  Daniel;  second,  a  transfer  by  Will  Daniel  to  William  H.  Sewell, 
dated  9th  August,  1838;  and  third,  transfer  by  Sewell  to  Thomas 
Hughes,  dated  August  25,  1838.  To  the  latter  transfer  there  appears 
a  certificate  of  proof  of  execution  before  G.  W.  O'Bryan,  clerk,  County 
Court  of  Jefferson  County,  by  one  of  the  subscribing  witnesses,  pur- 
porting to  have  been  made  December  14,  1858.  Each  of  the  transfer? 
was  signed  also  by  two  witnesses. 

The  land  sued  for  has  been  patented  under  a  location  made  thereon, 
by  virtue  of  duplicate  certificate  No.  29/219  issued  regularly  to  one 
J.  N.  Dark  in  1874,  in  lieu  of  the  original  certificate  No.  907,  alleged 
to  have  been  lost,  and  which  was  claimed  by  Dark,  in  the  proceedings 
to  obtain  the  duplicate,  to  belong  to  him. 

Appellants  claim  title  under  ownership  b^  Hughes,  their  ancestor, 
of  the  original  certificate,  and  appellees  claim  title  under  the  patent 
issued  upon  the  duplicate  certificate. 

Upon  the  trial  appellants  offered  in  evidence  a  certified  copy  from 
the  General  Land  Office  of  the  original  certificate  with  endorsements 
thereon.  To  the  introduction  of  this  document  appellees  interposed 
the  following  objections: 

"First.  That  these  transfers  are  not  proven  up,  the  execution  of 
them  are  not  proven  up. 

"Second.  If  these  transfers  and  each  of  them  are  offered  in  evi- 
dence as  ancient  instruments,  they  are  not  properly  admissible  in  evi- 
dence as  ancient  instruments  because  they  do  not  come  from  the  proper 
custody,  and  the  document  itself,  on  which  these  documents  are  en- 
dorsed is  not  free  from  suspicion.** 

The  jury  having  been  retired,  evidence  was  introduced  by  appellees, 
consisting  largely  of  the  deposition  of  the  Land  Commissioner  and  ex- 
hibits attached,  with  regard  to  facts  appearing  of  record  in  the  Gen- 
eral Land  Office  concerning  the  document,  and  also  concerning  the 
issuance  of  the  duplicate  and  the  patent  issued  thereon,  the  purpose 
of  such  testimony  being  to  sustain  the  objections  aforesaid  to  the  ad- 
mission of  the  documents  in  evidence.  After  hearing  this  evidence 
the  court  sustained  the  objections.  The  jury  having  been  brought  in, 
the  court  thereupon  instructed  them  to  return  a  verdict  for  defendants. 

Several  of  the  assignments  of  error  complain  of  the  admission  of 
certain  of  the  evidence  brought  out  as  herein  stated,  and  the  refusal 
to  strike  out  the  same.  These  assignments  can  not  be  considered.  In 
the  first  place,  it  does  not  appear  from  the  transcript  nor  the  statement 
of  facts,  that  the  rulings  of  the  court  complained  of  were  excepted  to. 
Secondly,  it  appears  from,  the  record  that  no  objection  was  interposed 
to  any  of  this  evidence  until  after  the  hearing  of  this  matter  was  con- 
cluded, and  the  court  had  announced  its  conclusion  that  the  objection 
of  appellees  to  the  introduction  of  the  documents  offered  by  appellants 
should  be  sustained.  The  evidence  was  offered  for  this  purpose  alone. 
The  objections  of  appellants  came  too  late. 

The  excluding  of  appellants*  evidence  of  title  left  nothing  for  the 
jury  to  consider,  and  there  was  no  error  in  instructing  a  verdict  for 
appellees.  The  only  error  to  be  considered  is  that  presented  by  the 
tenth,  twelfth  and  thirteenth  assignments  of  error,  which  complain  of 
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the  action  of  the  court  in  sustaining  appellees'  objection  to  the  intro- 
duction of  the  certified  copy  of  the  original  certificate,  and  the  endorse- 
ments thereon.  This  requires  a  statement  of  the  evidence  introduced 
by  appellees  in  snpport  of  these  objections. 

None  of  the  evidence  tends  to  throw  suspicion  on  the  certificate 
itself.    It  was  shown  that  it  was  filed  in  the  General  Land  Office  about 
1856,  together  with  field  notes  of  a  survey  of  two  tracts  of  land  in 
Liberty  County,  of  220  and  100  acres  respectively,  made  July  23,  1856. 
This  location  was  on  titled  land.    In  1857  it  was  withdrawn  bv  A.  N. 
B.  Tompkins  'because  something  was  wanting  to  complete  the  chain 
of  transfers.    This  indicates  that  there  had  been,  at  that  date,  more 
than  one  transfer  of  the  certificate.    A  pencil  endorsement  on  the  cer- 
tificate showed  that  it  had  been  again  filed  in  the  General  Land  Office 
February  9,  1860,  by  Hon.  E.  S.  Pitts  for  Thomas  Hughes.    As  shown 
by  the  files  in  the  General  Land  Office  the  original  certificate  was  again 
located  by  survey  made  July  10,  1874,  for  Thomas  Huughs,  assignee 
of  C.  Stephens  on  320  acres  of  land  in  Harrison  County,  and  field 
notes  returned  to  the  General  Land  Office  with  the  original  certificate, 
December  31,  1874.    This  survey  also  appears  to  have  been  made  on 
titled  land.     The  fact  that  the  name  of  the  applicant  for  the  survey 
is  spelled  ^'Huughs'*  and  of  the  grantee  of  the  certificate,  "Stephens,**  is 
of  no  significance.     It^  appears  that  on  more  than  one  occasion  this 
mistake  had  been  made  as  to  the  spelling  of  the  name  of  Stevens.    It 
is  also  stated  that  the  number  of  the  certificate  is  707,  instead  of  907, 
but  the  officials  of  the  General  Land  Office  correctly  treated  this  as  a 
mere  clerical  error  and  intended  for  907,  as  other  recitals  identified 
the  certificate.    On  these  field  notes  is  the  endorsement  "Thos.  Hughes 
Ass*  of  C.  Stephens,  320  acres  of  land  in  Harrison  County,  J.  K.  File 
136,  2  Harrison  Bounty,  field  notes  of  320  acres,  C.  Stephens,  Filed 
Dec.  31/74,  Bhoads  Fisher,  Chf.  Clk/*  with  other  memoranda  not  im- 
portant.    Also,  **Within  warrant  duplicated  and  duplicate  patented/* 
and  in  pencil,  ^The  warrant  was  advertised  by  J.  N".  Dark  as  lost  who 
makes  affidavit  of  ownership  but  files  no  transfer;*'  and  also  in  pencil, 
''J.  K.  Williams  App.,  wants  statement.**     On  the  original  certificate 
also  appears  in  lead  pencil  the  name,  '^J.  B.  (or  K)  Williams,**  and 
in  this  connection  it  was  shown  that  on  December  12,  1872,  J.  K. 
Williams,  who  styles  himself  'Tjocator**  pointed  out  to  the  county  sur- 
veyor of  Panola  County  320  acres  of  land  for  location  and  survey, 
under  bounty  warrant  907  issued  by  Bernard  E.  Bee,  Secretary  of  War, 
to  Calbert  Stewart,  dated  December  11,  1837.     From  the  date  and 
number  of  the  certificate  named,  there  is  no  doubt  that  it  referred  to 
the  certificate  issued  to  Corbett  Stevens.    It  does  not  appear  that  this 
survey  was  ever  made,  nor  is  it  shown  by  the  application  that  Williams 
then  claimed  to  be  the  owner  of  the  certificate,  but  it  was  shown  that 
there  had  been  recorded  in  Hardin  County  on  June.  18,  1883,  what 
purports  to  be  a  transfer  by  Thomas  Hughes  to  J.  K.  Williams  of 
this  bounty  warrant,  dated  January  21,  1874,  and  that  appellant,  Am- 
brose Jackson,  had  made  affidavit  that  this  instrument  was  a  forgery. 
As  it  was  admitted  that  Hughes  died  in  1851,  it  follows  that  this  in- 
strument was,  as  charged,  a  forgery,  and  explains  the  name  of  J.  K. 
VoL  LXI  Civil— 10. 
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Williams  on  the  Land  Office  records^  in  connection  with  the  original 
certificate.  It  was  further  shown  that  in  1871  J.  N.  Dark,  who  makes 
affidavit  that  he  is  the  owner  of  bounty  warrant  No.  907,  describing 
this  warrant,  and  that  it  is  lost,  duly  advertised  the  loss  as  required 
by  law  in  a  newspaper  for  sixty  days,  and  made  application  for  the 
issuance  of  a  duplicate.  Upon  this  application,  duplicate  certificate 
No.  29/219  was  issued  in  name  of  the  original  grantee,  Stevens,  and 
forwarded  to  Dark.  By  virtue  of  this  certificate  the  land  in  contro- 
versy was  located  and  surveyed,  and  upon  the  location  patent  issued 
May  1,  1874. 

From  this  evidence,  it  appears  that  the  certificate  was  filed  in  the 
General  Land  Office  with  the  first  survey  about  1856,  was  withdrawn 
in  1857;  was  again  filed  by  Pitts  for  Thomas  Hughes  in  1860;  in 
some  way  was  withdrawn ;  survey  made  under  it  for  Thomas  Hughes 
in  1874,  and  again  filed  in  the  General  Land  Office  December  31,  1874, 
with  the  field  notes  of  this  survey,  where  it  has  remained  ever  since. 
It  seems  clear  to  us  that  the  General  Land  Office,  if  not  the  only  proper 
place  for  this  certificate,  is,  at  least  the  place  where  one  would  nat- 
urally expect  to  find  it,  or  such  custody  as  affords  a  reasonable  pre- 
sumption of  its  genuineness.  It  is  now,  and  has  been,  in  the  original 
file  136.  There  is  no  merit  in  the  objection  that  the  document  does 
not  come  from  the  proper  custody.  (1  Greenleaf,  sec.  21;  3  Wigmore, 
sec.  2139;  Keck  v.  Woodward,  53  Texas  Civ.  App.,  267,  (116  S.  W., 
79) ;  Williams  v.  Conger,  49  Texas,  582). 

We  can  not  agree  with  appellees'  contention  that,  after  the  dupli- 
cate was  issued  the  original  was  mere  waste  paper,  that  it  had  per- 
formed its  office  and  had  no  business  in  the  General  Land  Office.  The 
evidence  detailed  does  not  cast  any  suspicion  upon  the  certificate  itself. 
The  action  of  the  Land  Commissioner  in  issuing  the  duplicate,  upon 
the  proof  of  the  loss  of  the  original,  did  not  destroy  the  original.  If 
in  fact  it  was  not  lost,  and  if  the  appellants  can  establish  their  owner- 
ship of  it,  they  would  have  the  right  to  accept  the  location  of  the  du- 
plicate and  in  equity  would  be  entitled  to  recover  the  land.  Gunter 
V.  Meade,  78  Texas,  638 ;  Seibert  v.  Eichardson,  86  Texas,  295 ;  Boatty 
V.  Masterson,  77  Texas,  171;  Morgan  v.  Butler,  23  Texas  Civ.  App., 
470,  (36  S.  W.,  690). 

As  to  the  second  ground  of  objection,  that  the  instrument,  so  far 
as  concerns  the  transfers  endorsed  thereon,  which  is  the  main,  if  not 
the  only  issue,  is  not  free  from  suspicion  and  on  this  ground  not  ad- 
missible as  an  ancient  instrument,  we  think  the  learned  trial  judge 
misconceived  the  scope  of  tTie  requirements  of  the  law  on  this  point, 
and  gave  undue  consideration  to  evidence  of  facts,  which,  while  proper 
for  consideration  in  determining  the  genuineness  of  these  transfers  by 
the  jury,  should  not  have  been  considered  in  determining  the  question 
of  the  admissibility  of  the  instrument  as  an  ancient  instrument.  "The 
ground  of  suspicion,  from  which  such  instruments  must  be  freed  be- 
fore they  are  admissible  in  evidence,  refers  to  something  apparent 
upon  their  face,  or  shown  by  some  fact  directly  connected  with  them, 
and  not  to  extraneous  testimony,  which  is  for  the  jury  in  passing  upon 
their  genuineness  after  they  are  admitted.'^  (Williams  v.  Conger,  49 
Texas,  696;  Beaumont  Pasture  Co.  v.  Preston,  65  Texas,  451). 
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It  has  been  held^  and  we  think  the  rule  a  sound  one^  that  ^^if  there 
is  a  reasonable  probability  established  that  the  paper  is  what  it  pur- 
ports to  be,  the  question  then  becomes  one  for  the  jury,  and  the  paper 
ought  to  go  before  them  with  the  evidence  impeaching  its  genuine- 
ness, with  proper  instructions/'  (Gibson  v.  Poor,  21  N".  H.  446;  Law- 
rence V.  Tennant,  16  Atl.  543;  1  Ency.  of  Evidence,  884). 

The  paper  itself,  in  the  present  case,  was  not  produced  for  the  in- 
spection of  the  court,  and  could  not  be,  hence  neither  party  could  rely 
upon  such  evidence  of  genuineness,  or  the  contrary,  as  would  have 
been  thus  afforded.  But  judging  from  what  is  shown  by  the  evidence, 
there  is  nothing  upon  the  face  of  the  paper  itself  (we  refer  to  the 
transfers  endorsed  on  the  certificates)  which  tends  to  cast  suspicion 
upon  these  transfers,  or  to  indicate  that  they  are  not  what  they  pur- 
port to  be.  It  is  only  when  we  come  to  the  extraneous  facts,  not  ap- 
pearing from  the  face  of  the  instrument  nor  directly  connected  there- 
with, such  as  the  issuance  of  the  duplicate  certificate,  under  the  claim 
by  Dark  that  the  original  was  lost,,  which  is  shown  not  to  have  been 
the  fact,  and  his  ownership  thereof;  the  extremely  shadowy  connection 
of  Williams  therewith,  and  other  facts  more  or  less  remote,  that  any 
suspicion  appears  to  be  justified  as  to  the  genuineness  of  the  transfers. 
These  facts  are  all  proper  to  be  considered  by  the  jury  in  determining 
their  genuineness,  but  are  not  ground  for  objection  to  the  admission  of 
the  instrument.  It  is  a  fact  of  some  significance,  which  appellees  in 
their  brief  overlook,  that  it  is  shown  that  as  early  as  1860  the  certi- 
ficate was  filed  in  the  General  Land  Office  by  Pitts  for  Thomas  Hughes, 
who  must  at  that  date  have  claimed  title  to  it  under  the  transfer  en- 
dorsed on  the  certificate.  There  was  again  assertion  of  ownership  in 
his  name  in  1874,  when  the  survey  was  made  for  him  as  assignee, 
and  there  must  have  been  some  evidence  of  his  ownership  of  the  cer- 
tificate, or  Williams  would  not  likely  have  forged  and  had  recorded, 
the  transfer  to  himself  by  Hughes  in  1874,  if  that  matter  were  proper 
for  consideration  in  passing  upon  the  admissibility  of  the  transfers 
endoi'sed  on  the  certificate  at  all.  As  we  have  stated,  we  do  not  think 
it  was.  It  does  not  matter  that  this  evidence  was  introduced  without 
objection  from  appellants.  The  hearing  was  before  the  court,  and  the 
question  is,  could  such  evidence  of  extraneous  matters  have  been  prop- 
erly considered  in  determining  the  admissibility  of  the  instrument 
as  an  ancient  instrument?  We  are  aware  that  much  must  be  left  to 
the  trial  court  in  passing  upon  this  question,  and  especially  so  where 
the  admissibility  of  the  instrument  is  to  be  determined  from  an  in- 
spection of  the  original,  which  was  not  had  in  this  case.  But  giving 
full  force  to  that  fact,  we  are  of  the  opinion  that  it  was  error  to  ex- 
clude the  instrument,  under  the  facts  presented.  As  we  have  said, 
all  of  the  evidence  is  pertinent  upon  the  issue  of  the  genuineness  of 
these  transfers,  when  that  issue  comes  to  be  passed  upon. 

For  the  error  indicated,  the  judgment  must  be  reversed  and  the 
cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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H.  C.  HOBIJ)TKE  ET  AL.  V.   F.  W.   HORSTMAN  ET  AL. 

Decided  March  31,  May  13,  1910. 

1.— Vendor  and  Pnrehaser— -Atinming  Inonmbrltnoes — ^Aoeeptanoe  of  Contraet — 

Ketcitsion. 

A  vendee  assuming  the  payment  of  an  outstanding  incumbrance  upon  the 
land  becomes  personally  liable  thereon;  a  subsequent  rescission  of  the  trade 
and  reconveyance  of  the  land*  by  agreement  between  vendor  and  vendee,  after 
the  latter's  undertaking  has  been  accepted  by  the  holder  of  the  incumbrance, 
will  not  release  him  from  such  personal  liability,  though  he  acted  without 
notice  that  the  incumbrancer  had  accepted  his  contract  to  assume  the  pay- 
ment. Such  contract  was  irrevocable  without  the  mortgagor's  consent.  (Will- 
son,  Ch.  J.,  dissenting.) 

8. — Contnict— Besoitilon — ^Keleate  of  Liability. 

A  contract  between  the  vendor  and  vendee  whereby  the  land  was  recon- 
veyed  to  the  former  considered  and  held  not  to  constitute  by  its  terms  a  re- 
lease of  the  latter  from  his  obligation  to  the  holder  of  an  outstanding  incum- 
brance which,  by  his  original  contract,  he  had  assumed  to  pay. 

ON    MOTION    FOB   REHEARING. 

S.— Vrand—- Injnry — Cancellation  of  Contract. 

Equity  will  not  cancel  a  contract  or  relieve  against  its  enforcement  be- 
cause of  fraudulent  representations  inducing  it,  unless  the  complaining  party 
will  otherwise  be  prejudiced. 


Stated. 

Though  a  vendee  of  land  was  induced  to  make  the  purchase  by  fraudulent 
representations  that  an  outstanding  incumbrance  had  been  discharged,  no  in- 
jury demanding  rescission  of  the  contract  for  his  protection  appear^  when  he 
did  not  assume  personal  liability  for  its  payment  and  its  lien  against  the 
land  had  been  released  by  the  holder. 

Error  from  the  District  Court  of  Fannin  County.  Tfied  below  be- 
fore Hon.  Ben.  H.  Denton. 

J.  W.  Oro88,  for  plaintiff  in  error,  Hoeldtke. 

©.  W.  Wells,  for  plaintiff  in  error,  Leach. 

McOrady  &  McMahon,  for  defendant  in  error.  Hill. 

HODGES,  Associate  Justice. — This  is  the  second  appeal  in  this 
litigation;  the  former  is  reported  in  117  S.  W.,  217.  The  suit  was 
originally  instituted  by  Hoeldtke,  one  of  the  plaintiffs  in  error,  against 
B.  S.  McCleary  and  L.  C.  Hill,  seeking  a  recovery  on  a  promissory 
note  and  the  foreclosure  of  a  vendor's  lien  against  a  tract  of  57  acres 
of  land,  for  which  the  note  was  a  part  of  the  purchase  price.  Leach, 
the  other  plaintiff  in  error,  was  made  a  party  defendant  upon  the 
ground  that  he  held  a  note  for  $175  which  was  also  a  lien  against  the 
same  tract  of  land.  Tn  the  course  of  this  opinion  Hoeldtke  and  Leach 
will  be  referred  to  as  plaintiffs,  and  Hill  and  McCleary  as  defendants. 

The  facts  show  that  some  time  prior  to  1905  the  land  in  contro- 
versy was  sold  to  B.  S.  McCleary,  one  of  the  defendants,  by  Horstman. 
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The  consideration  for  the  oonvevance  consisted  in  part  of  two  notes^ 
one  for  $175,  the  one  now  held  by  Leach,  and  another  for  $140  after- 
wards held  by  J.  E.  McCleary,  a  brother  of  the  vendee.  McCleary 
was  also  to  assume  a  note  for  $690  held  by  plaintiff  Hoeldtke,  the 
one  sued  on  in  this  action.  All  of  these  notes  recited  the  reservation 
of  the  usual  vendor's  lien  against  the  land.  In  October,  1906,  B.  S. 
McCleary,  grantee  in  the  above  conveyance,  sold  and  conveyed  the 
same  land  to  the  defendant.  Hill.  The  consideration  for  this  transfer 
was  in  part  some  personal  property  conveyed  by  Hill  to  McCleary, 
and  the  assumption  by  Hill  of  the  payment  of  the  note  for  $175  now 
held  by  Leach,  and  the  one  for  $690  owned  by  Hoeldtke.  A  vendor's 
lien  in  favor  of  McCleary  to  secure  the  payment  of  these  notes  was 
retained  in  the  deed.  In  addition  to  McClear/s  interest  in  this  land. 
Hill  also  got  in  this  deal,  McCleary^s  personal  notes  for  about  $500 
secured  by  a  chattel  mortgage,  and  two  other  notes  held  by  the  latter 
for  something  over  $200.  McCleary  being  unable  to  meet  his  indebt- 
edness to  Hill,  on  July  11,  1907,  they  made  another  contract  evi- 
denced by  the  following  written  instrument:  *'Honey  Grove,  Texas, 
July  11,  1907.  The  following  agreement  is  this  day  made  between 
L.  C.  Hill  and  L.  T.  McCleary  as  follows,  effective  this  day.  L.  C. 
Hill  agrees  to  surrender  two  notes  against  said  McCleary  amounting 
with  interest  to  $512 ;  also  assumes  rents  now  due  and  to  give  McCleary 
an  equity  of  $307  in  land  deeded  him  by  McCleary  last  fall,  at  which' 
time  $615  equity  was  traded  to  Hill  and  in  return  McCleary  surren- 
ders to  Hill  the  confectionery  business  fixtures,  stock  and  all  effects 
in  the  business  known  as  the  L.  T.  McCleary  confectionery,  except  his 
accounts.  L.  T.  McCleary  does  not  assume  any  obligations  other  than 
above  stated,  except  taxes  for  1907;  each  party  agrees  to  pay  taxes 
on  property  acquired  by  this  exchange,  McCleary  to  have  rents  from 
the  land  for  the  year  1907.'*  Hill  also  executed  a  deed  reconveying 
the  land  to  McCleary,  in  which  was  the  following  recitation:  "Know 
all  men  that  I,  L.  C.  Hill  of  Fannin  County,  Texas,  in  consideration 
of  $1500  paid  by  B.  S.  McCleary  as  follows:  $307.50  cash  in  hand 
paid,  the  receipt  of  which  is  acknowledged,  and  the  further  considera- 
tion of  B.  S.  McCleary  assuming  the  payment  of  four  certain  vendor 
lien  notes,  two  of  said  notes  for  the  sum  of  $175,'*  etc.  The  deed  then 
recites  a  consideration  just  as  that  in  the  former  deed  from  McCleary 
to  Hill.  All  of  the  above  described  notes  except  the  L.  C.  Hill  $307.50 
note,  bearing  eight  percent  interest  per  annum,  interest  payable  an- 
nually as  it  accrues,  with  ten  percent  attorney's  fees  if  placed  in  the 
hands  of  an  attorney  for  collection.  It  is  expressly  agreed  and  stip- 
ulated that  a  vendors  lien  is  retained  against  the  property,  premises 
and  improvements,  until  the  notes  and  all  interest  thereon  are  fully 
paid.  There  is  some  dispute  about  the  delivery  of  this  deed  and  its 
acceptance  by  McCleary.  The  jury,  however,  found  that  it  had  been 
delivered. 

The  case  was  submitted  to  a  jury  upon  special  issues,  and  in  re- 
sponse to  the  questions  propounded  they  found  the  following  facts: 
That  Hoeldtke  and  Leach  accepted  the  promise  of  Hill  to  pay  the 
notes  held  by  them,  as  shown  by  McCleary's  deed  to  Hill  of  October 
16,  1906,  that  Hill  did  not  know  of  this  acceptance  prior  to  July  11, 
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1907,  the  date  when  Hill  and  McCleary  entered  into  the  second  con- 
tract above  mentioned;  that  McCleary  received  and  accepted  from 
Hill  the  deed  of  July  13,  1907,  reconveying  the  land  to  McCleary; 
that  in  making  the  first  contract,  McCleary  had  represented  to  Hill 
that  the  note  for  $140,  payable  to  Horstman  and  referred  to  in  the 
deed  from  Horstman  to  McCleary,  had  been  paid,  that  Hill  knew  noth- 
ing to  the  contrary,  and  relied  upon  those  representations.  Upon  these 
findings  the  court  rendered  a  personal  judgment  in  favor  of  Hoeldtkc 
and  Leach  against  B.  S.  McCleary,  and  for  the  amount  of  their  notes, 
and  ordered  a  foreclosure  of  their  liens  against  the  land ;  but  discharged 
Hill  from  any  personal  liability  for  any  of  the  obligations  formerly 
assumed  by  him  in  the  trade  with  McCleary.  From  the  judgment  in 
favor  of  Hill,  this  writ  of  error  is  prosecuted  by  both  Hoeldtke  and 
Leach. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court  to 
enter  a  personal  judgment  against  Hill  in  favor  of  the  plaintiffs,  upon 
the  answers  returned  by  the  jury.  Inasmuch  as  we  think  the  case 
should  be  disposed  of  upon  this  assignment,  it  will  be  necessary  for 
us  to  refer  to  the  pleadings  of  Hill  and  review  at  some  length  the 
facts  upon  which  his  defense  rests.  Hill  claims  exemption  from  per- 
sonal liability  on  the  two  notes  sued  on,  upon  two  grounds:  (1)  That 
he  was  ignorant  of  the  acceptance  by  the  plaintiffs  of  his  promised 
assumption  of  these  notes  till  after  he  had  reconveyed  the  land  to  Mc- 
Cleary on  July  13,  1907,  in  accordance  with  an  agreement  made  two 
days  before  that  time,  and  had  obtained  a  release  by  McCleary^s  re- 
assumption  of  these  debts;  (2)  that  if  he  was  not  relieved  of  per- 
sonal liability  by  that  transaction,  he  was  entitled  to  a  rescission  of 
the  original  contract  on  account  of  a  fraud  perpetrated  by  McCleary 
in  representing  to  him  that  the  note  for  $140,  in  which  a  vendor's 
lien  was  reserved  against  the  land,  had  been  paid,  when  in  truth  and 
in  fact  it  had  not,  but  was  still  an  outstanding  encumbrance  on  the 
property  purchased  by  him.  The  foregoing,  though  less  specific  than 
the  pleadings,  contains  the  substance  of  Hill's  special  defenses.  Con- 
sidering these  in  their  order,  the  first  inquiry  will  be  as  to  the  status 
occupied  by  Hill  when  he  assumed  the  payment  of  the  notes  held  by 
the  plaintiffs,  when  he  accepted  the  conveyance  from  McCleary.  That 
he  thereby  became  primarily  liable  as  an  original  promisor,  had  his 
status  remained  unchanged  by  any  reassumption  of  the  payment  of 
the  same  debts  by  McCleary,  in  the  second  contract,  is  a  proposition 
about  which  there  is  practically  no  dispute,  and  one  which  is  abund- 
antly sustained  bv  authorities.  Huffman  v.  Western  Mortgage  Co., 
13  Texas  Civ.  App.,  169,  36  S.  W.,  306;  Keller  v.  Ashford,  133  U.  S., 
610;  Union,  etc.,  Co.  v.  Handford,  143  U.  S.,  187;  Johns  v.  Wilson, 
180  U.  S.,  440;  1  Jones  on  Mortgages,  sees.  763-764;  2  Warvelle  on 
Vendors,  sec.  644  et  seq.  See  also  this  case  on  former  appeal,  117  S. 
W.,  217.  But  the  fact  that  McCleary  in  the  deed  to  him  from  Hill, 
of  date  July  13,  1907,  did  reassume  the  payment  of  the  same  debts, 
is  relied  upon  as  exonerating  Hill  from  his  personal  liability.  While 
there  is  some  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  of  the  jury  that  McCleary  accepted  this  deed  from  Hill, 
and  that  there  was  such  a  delivery  as  completed  the  transfer  of  title^ 
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for  the  purposes  of  this  discussion  we  will  treat  the  finding  of  the 
jury  as  having  settled  that  issue  in  favor  of  a  delivery.  The  question 
then  is,  did  McCleary  and  Hill  have  the  right,  without  the  concur- 
rence of  Hoeldtke  and  Leach,  to  release  Hill  from  this  obligation,  or 
to  enter  into  a  new  contract  between  themselves  alone  which  would 
legally  have  that  effect?  In  other  words,  does  the  contract  of  the 
grantee  of  mortgaged  property,  who  assumes  as  a  part  of  the  con- 
sideration of  his  purchase  a  prior  debt  due  from  his  grantor,  after 
the  mortgagee  has  assented  to,  or  accepted  the  new  promise,  become 
irrevocable  without  the  consent  of  the  mortgagee?  The  following  au- 
thorities, we  think,  support  the  affirmative  of  that  proposition:  Star- 
bird  V.  Cranston,  24  Colo.,  20,  48  Pac.  652;  Haas  v.  Dudley,  30  Ore. 
355,  48  Pac.  168;  Gifford  v.  Corrigan,  117  N.  Y.,  257,  6  L.  E.  A., 
610;  15  Am.  St.,  524;  First  Narl  Bank  v.  Chalmers,  144  N".  Y.,  432, 
39  X.  E.,  331 ;  Iowa  Loan  &  T.  Co.  v.  Schnose,  19  S.  D.,  248,  9  Am. 
&  Eng.  Cases  Ann.,  255;  Boissac  v.  Downs,  16  La.  Ann.,  187;  Stockton 
V.  Gould,  149  Pa.  St.,  68,  24  Atl.  160;  Willard  v.  Worsham,  76  Va., 
392;  Fields  v.  Thistle,  58  N.  J.  Eq.  339,  43  Atl.,  1072;  27  Cyc.  1360, 
and  cases  cited;  3  Pomeroy  Eq.  Jur.  sees.  1206-7.  The  courts  are  not 
in  harmony  as  to  the  principle  upon  which  this  liability  should  be 
justified.  Some  of  the  earlier  decisions  are  disposed  to  treat  the  as- 
sumption as  a  contract  of  indemnity  made  for  the  benefit  of  the  mort- 
gagor, of  which  the  mortgagee  may  avail  himself  by  right  of  subro- 
gation, and  that  his  remedy  may  be  enforced  only  through  an  equitable 
proceeding.  The  majority  of  the  later  adjudications,  and  the  text 
writers  as  well,  regard  such  an  undertaking  as  a  contract  made  for 
the  benefit  of  the  mortgagee,  upon  which  he  may  sue  the  grantee  di- 
rectly at  law;  that  when  assented  to  by  the  mortgagee  the  contract  of 
assumption  partakes  somewhat  of  the  nature  of  a  novation.  The  ration- 
ale of  the  latter  doctrine  is  thus  stated  by  Mr.  Pomeroy,  in  the  last 
section  above  referred  to:  "The  ground  of  the  grantee's  liability 
adopted  by  the  courts  of  a  large  majority  of  the  States  is  that  of  con- 
tract. It  is  an  application  of  the  general  doctrine,  so  widely  prevail- 
ing in  this  country  that  it  may  properly  be  called  an  American  doc- 
trine,— where  A  makes  a  promise  directly  to  B,  for  the  benefit  of  C, 
upon  a  consideration  moving  alone  from  B,  C,  being  the  party  ben- 
eficially interested,  may  treat  the  promise  as  though  made  to  himself, 
and  may  maintain  an  action  at  law  upon  it  in  his  own  name  against 
Aj  the  promisor.  According  to  this  generally  accepted  view,  the  liabil- 
ity of  the  grantee  who  thus  assumes  the  pajrment  of  an  outstanding 
mortgage,  does  not  depend  upon  any  extension  of  the  equitable  doc- 
trine concerning  subrogation;  it  is  strictly  legal,  arising  out  of  a  con- 
tract binding  at  law;  the  mortgagee,  instead  of  enforcing  the  liability 
by  a  suit  in  equity  for  a  foreclosure,  may  maintain  an  action  at  law 
against  the  grantee  upon  his  promise,  and  recover  a  personal  judgment 
for  the  whole  mortgage  debt.'*  The  courts  of  New  Jersey  are  con- 
spicuous for  adhering  to,  if  not  for  having  originated  in  this  country, 
the  doctrine  of  subrogation  as  the  basis  of  the  mortgagee's  right  to 
sue  the  subsequent  purchaser  under  such  conditions.  In  the  case  of 
Fields  V.  Thistle,  cited  above,  the  action  was  on  a  *'bill  for  deficiency," 
in  which  it  was  sought  to  recover  a  personal  judgment  against  one 
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who  had  assumed  the  payment  of  a  prior  mortgage  debt,  for  the  amount 
remaining  unsatisfied  after  the  sale  of  the  mortgaged  property.  The 
mortgage  had  been  foreclosed  in  another  proceeding,  and  between  that 
time  and  the  institution  of  this  action,  an  effort  was  made  by  the  mort- 
gagor to  release  his  vendee.  It  was  held  that  this  could  not  then  be  done, 
the  court  saying:  "Bringing  an  action  to  foreclose  and  claim  therein 
for  deficiency  is  such  an  adoption  of  the  covenant  by  the  mortgagee 
as  terminates  the  right  of  release.'^  In  this  connection  the  language 
used  by  the  New  York  court  in  Gifford  v.  Corrigan  becomes  forceful 
and  pertinent:  "Is  this  release,  thus  executed,  a  defense  to  this  action? 
.  .  .  My  judgment  leads  me  to  answer  that  question  in  the  neg- 
ative. Of  course  it  is  difficult,  if  not  impossible,  to  reason  about  it 
without  recurring  to  Lawrence  v.  Fox,  20  N.  Y.  268,  and  ascertaining 
the  principle  upon  which  its  doctrine  is  founded.  That  is  a  difiicult 
task,  especially  for  one  whose  doubts  are  only  dissipated  by  its  authority, 
and  becomes  more  difficult  when  the  number  and  variety  of  its  alleged 
foundations  are  considered.  But  whichever  of  them  may  ultimately 
prevail,  I  am  convinced  that  they  all  involve,  as  a  logical  consequence, 
the  irrevocable  character  of  the  contract  after  the  creditor  has  ac- 
cepted and  adopted  it,  and  in  some  manner  acted  upon  it.  The  pre- 
vailing opinion  in  that  case  rested  the  creditor's  right  upon  the  broad 
proposition  that  the  promise  was  made  for  his  benefit,  and  therefore 
he  might  sue  upon  it,  although  privy  neither  to  the  contract  nor  its 
consideration.  That  view  of  it  necessarily  involves  an  acquisition  at 
some  moment  of  time  of  the  right  of  action  which  he  is  permitted  to 
enforce.  If  it  be  possible  to  say  that  he  does  not  acquire  it  at  the  mo- 
ment when  the  promise  for  his  benefit  is  made,  it  must  be  that  he 
obtains  it  when  it  has  come  to  his  knowledge,  and  he  has  assented  to 
and  acted  upon  it;  for  he  may  sue.  That  is  decided,  and  is  conceded. 
If  he  may  sue,  he  must  at  that  moment  have  a  vested  right  of  action. 
If  it  was  not  obtained  earlier,  it  must  have  vested  in  him  at  the  mo- 
ment when  his  action  was  commenced ;  so  that  the  right  and  the  remedy 
were  born  at  the  same  instant.  But  there  is  no  especial  magic  in  a 
lawsuit.  If  it  serves  for  the  first  time  to  originate  the  right  which 
it  seeks  to  enforce,  it  can  only  be  because  the  act  of  bringing  it  shows 
unequivocally,  that  the  promise  of  the  grantee  has  come  to  the  knowl- 
edge of  the  plaintiff;  that  the  latter  has  accepted  and  adopted  it; 
that  he  intends  to  enforce  it  for  his  own  benefit,  and  gives  notice  of 
that  intention  to  the  adversary.  From  that  moment  he  must  be  as- 
sumed to  act  or  omit  to  act,  in  reliance  upon  it.  But,  if  all  these 
things  occur  before  a  suit  commenced,  why  do  they  not  equally  vest  the 
right  of  action  in  the  assignee?  What  more  does  the  mere  lawsuit 
accomplish  ?  And  so  the  contract  between  grantor  and  grantee,  if  rev- 
ocable earlier,  ceases  to  be  so  when  by  his  assent  to  it,  and  adoption 
of  it,  the  creditor  brings  himself  into  privity  with  it,  and  elects  to 
avail  himself  of  it,  and  must  be  assumed  to  have  governed  his  con- 
duct accordingly.  I  see  no  escape  from  that  conclusion.'*  In  a  still 
later  case.  Bank  v.  Chalmers,  supra,  the  same  tribunal  says:  'TV^her- 
ever  the  facts  show  that  the  debtor  has  transferred  or  delivered  to  the 
promisor,  for  his  own  use  and  benefit,  money  or  property  in  considera- 
tion of  the  latter's  agreement  to  assume  and  pay  the  outstanding  debt, 
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and  he  thereupon  has  promised  the  creditor  to  pay,  that  promise  is 
original,  upon  the  ground  that,  by  the  acceptance  of  the  fund  or  prop- 
erty under  an  agreement  to  assume  and  pay  the  debt,  the  promisor 
has  made  that  debt  his  own,  has  become  primarily  liable  for  its  dis- 
charge, and  has  assumed  an  independent  duty  oi  payment,  irrespec- 
tive of  the  liability  of  the  principal  debtor.  Ackley  y.  Parmenter,  98 
N.  Y.  425,  50  Am.  B.,  693 ;  White  y,  Bintoul,  108  K  Y.,  22.3,  15  N. 
E.,  318.''  In  the  case  of  Spann  y.  Cochran,  63  Texas,  240,  the  facts 
involyed  resulted  from  a  transaction  much  like  the  one  in  the  case  here 
under  consideration.  One  of  the  parties  sought  to  be  held  liable  as 
having  assumed  the  preexisting  mortgage  debt  had  not  signed  any  writ- 
ten obligation  to  that  effect,  and  he  relied  upon  the  statute  of  frauds 
as  a  defense.  The  court  said:  ^'It  thus  appears  that,  at  the  time 
Cochran  &  Ewing  acquired  the  interest  of  Watson  in  the  co-partner- 
ship property,  they  obligated  themselves  to  pay  the  debts  or  liabilities, 
and  this,  as  the  chief  consideration  on  which  the  sale  by  Watson  was 
based.  It,  however,  does  not  appear  that  Spann  was  a  party  to  that 
contract;  nor  that  the  instrument  by  which  the  obligation  of  Cochran 
&  Ewing  to  pay  the  debt  due  to  Spann,  is  claimed  to  have  been  fixed 
was  signed  by  them.  It  is  believed,  however,  that  such  an  agreement 
between  a  debtor  and  a  third  person,  made  upon  valuable  consideration, 
gives  to  the  creditor  a  cause  of  action  on  which  he  may  sue  and  re- 
cover from  the  person  who  has  so  contracted  to  pay  to  him  a  debt 
originally  due  only  by  the  person  to  whom  the  promise  is  made.  This 
seems  to  be  in  accordance  with  the  great  weight  of  American  author- 
ity.'' In  addition  to  the  foregoing,  we  refer  to  the  following  Texas 
cases:  Mich.  S.  L.  Asso.  v.  Atterbury,  16  Texas  Civ.  App.,  222,  42 
S.  W.,  669,  writ  of  error  refused;  Baptist  Book  Concern  v.  Hendricks 
Estate,  46  S.  W.,  859;  Gay  v.  Pomberton,  44  S.  W.,  400;  Beital  v. 
Dobbin,  44  S.  W.,  299;  Ward  v.  Green,  28  S.  W.,  574;  Schneider  v. 
Boo,  25  S.  W.,  68.  See  also,  3  Paige  on  Contracts,  sec.  1314,  and 
authorities  cited  in  notes.  So  far  as  our  investigation  has  been  ex- 
tended, all  of  the  cases  where  this  question  has  been  involved  concede 
that  the  promise  of  the  grantee  becomes  irrevocable  when  the  mort- 
gagee has  in  some  manner  acted  upon  it,  with  the  exception  of  two, 
one  in  California  and  the  other  in  New  Jersey.  Biddel  v.  Brizzolara, 
64  Cal.,  354 ;  Laing's  Exrs.  v.  Byrne,  34  N.  J.  Eq.  52.  These,  however, 
have  become  so  isolated  by  the  subsequent  trend  of  American  adjudi- 
cations, that  they  may  now  be  regarded  as  being  without  weight  as 
judicial  authority  upon  this  question.  Certainly  it  may  be  said  that 
they  are  at  present  almost,  if  not  entirely,  alone  in  espousing  the  doc- 
trine which  distinguishes  them  from  the  great  body  of  judicial  opin- 
ions. In  those  cases  where  it  is  held,  if  the  mortgagee  has  in  some 
manner  acted  upon  the  promise  of  the  grantee,  that  the  liability  of 
the  latter  becomes  fixed,  it  is  not  claimed  that  this  action  must  be  such 
as  would  create  an  estoppel  against  the  grantee.  It  seems  to  be  suf- 
ficient if  it  is  such  as  to  evince  an  acceptance,  or  an  adoption  of  the 
promise  by  the  mortgagee.  If  this  be  the  true  view,  then  it  follows, 
irresistibly,  that  the  grantee  can  not  thereafter  relieve  himself  of  his 
assumed  obligation  without  the  consent  of  the  creditor  whose  assent 
fixed  his  status.     This  would  seem  to  be  in  accord  with  the  general 
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principles  governing  the  rights  of  contracting  parties.  When  Hill  pur- 
chased this  land  from  McCleary,  he^  in  effect,  held  hack  that  portion 
of  the  consideration  which  was  due  to  Hoeldtke  and  Leach  from  the 
purchase  price.  This  he  undertook  to  pay  to  them,  or  to  the  holders 
of  the  notes,  not  to  benefit  McCleary,  but  in  order  to  discharge  an  en- 
cumbrance against  the  property  which  he  had  purchased,  and  as  a 
part  of  the  consideration.  We  do  not  think  it  was  essential  in  order 
lo  fix  the  liability  of  Ilill  that  he  should  have  received  actual  notice 
of  the  plaintiffs'  assent  to,  or  acceptance  of  his  promise  made  for  their 
benefit.  When  he  accepted  the  deed  from  McCleary  containing  the 
recitation  of  his  assumption  of  those  outstanding  obligations,  it  was  an 
unconditional  promise  upon  his  part  to  pay  those  notes  according  to 
their  terms.  It  was  not  a  mere  offer  by  him  to  make  a  contract,  but 
an  absolute  contractual  undertaking.  In  accepting  his  promise  the 
holders  of  the  notes  added  nothing  to  the  burden  of  his  obligation,  nor 
would  their  refusal  or  failure  to  accept  have  relieved  him  of  any  burden. 
Hill  was  bound  to  know  that  his  promise,  if  of  any  value,  might  and 
probably  would  be  assented  to  and  relied  npon  by  those  cred[itors  as 
an  additional  security. 

But  it  was  not  necessary  to  call  in  the  aid  of  the  principle  discussed 
unless  it  appears  from  the  contract  between  McCleary  and  Hill,  that 
the  latter  was  to  be  released  from  his  assumption  of  the  notes  sued 
on.  We  do  not  think  it  clear,  by  any  means,  that  the  contract  is  sus- 
ceptible of  that  construction.  In  their  negotiations,  in  the  contract 
itself,  and  in  the  testimony  relating  to  it,  the  interest  of  McCleary  in 
the  land  is  referred  to  as  an  "equity"  of  the  estimated  value  of  $615,. 
and  it  is  this  equity  which  was  conveyed  to  Hill.  In  the  contract  for 
the  reconveyance  from  Hill  to  McCleary  in  July,  1907,  made  at  the 
time  he  claims  to  have  been  released.  Hill  "agrees  to  surrender  two 
of  the  notes  against  McCleary,  amounting,  with  interest,  to  $512 ; 
also  assumes  rent  now  due  (on  house  occupied  by  McCleary),  and  to 
give  McCleary  an  equity  of  $307  in  the  land  deeded  him  by  McCleary 
last  fall,  at  which  time  a  $650  equity  was  traded  to  Hill."  etc.  The 
language  of  the  deed  which  followed  this  contract  is  consistent  with 
the  foregoing  expressions,  and  shows  that  Hill  was  to  get  from  McCleary 
a  note  for  $307.50,  representing  the  difference  between  the  value  of 
the  equity  which  he  (Hill)  had  purchased,  and  that  which  McCleary 
was  to  get  back,  as  a  part  of  the  consideration  for  the  second  exchange 
of  property.  The  deed  from  Hill  also  retains  a  vendor's  lien  in  his 
favor  to  secure  the  payment  of  the  notes  mentioned,  all  of  which 
McCleary  thereby  agreed  to  pay,  and  among  which  are  the  notes  here 
sued  on.  The  contract  and  deed  do  not  support  the  contention  that 
they  compose  a  transaction  amounting  to  a  mere  rescission  of  the  first 
contract,  and  in  legal  effect  operate  as  a  release  of  Hill  from  his 
assumed  obligation.  The  last  conveyance  puts  Hill  in  the  attitude  of 
a  vendor  selling  the  property  back  to  McCleary,  not  merely  returning 
it  as  a  cancellation  of  a  former  contract.  He  also  seeks  to  protect 
himself  by  the  reservation  of  a  lien,  not  only  against  default  in  the 
payment  of  the  portion  of  the  consideration  which  he  was  to  get,  but 
that  also  which  he  had  formerly  assumed  to  pay  to  Hoeldtke  and  Leach. 
He  binds  himself  by  a  clause  of  general  warranty.    These  provisions 
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are  wholly  inconsistent  with  any  apparent  purpose  of  rescission,  and 
show  no  attempt  to  release  Hill  from  his  assumed  obligations.  We 
think  if  Hill  is  to  be  relieved  from  present  personal  liability,  his  release 
must  rest  upon  the  fact  that  McCleary  himself  reassumed  the  debt.  But 
if  we  are  correct  in  concluding  that  Hill's  promise  was  not  revocable 
after  the  assent  and  acceptance  of  his  creditors,  McCleary's  reassump- 
tion  of  those  debts  was  no  more  effective  in  releasing  him,  than  would 
the  promise  of  any  other  party  who  had  agreed  to  assume  those  debts 
as  a  part  of  the  purchase  price  of  the  land.  We  have  reached  the  con- 
clusion that  Hill  was  not  released  from  his  assumed  obligations  by  the 
second  contract  of  conveyance  between  him  and  McCleary. 

The  next  question  is,  was  Hill  entitled  to  immunity  on  account  of 
any  fraud  perpetrated  by  McCleary  in  representing  to  him  that  the 
note  for  $140  outstanding  as  a  lien  against  the  land  had  been  paid? 
This  note  was  offered  in  evidence  on  the  trial  by  the  defendant  Hill, 
and  shows  upon  its  face  that  it  was  not  due  till  December,  1907, — 
more  than  a  year  after  his  purchase  from  McCleary.  To  give  full 
effect  to  the  findings  of  the  jury  we  must  accept  as  proved  the  follow- 
ing facts.  That  McCleary  represented  to  Hill  that  this  note  had  been 
satisfied;  that  Hill  knew  nothing  to  the  contrary  till  after  the  insti- 
tution of  this  suit,  and  relied  upon  those  representations  in  making  his 
purchase  of  the  land.  The  jury  also  returned  a  single  negative  an- 
swer to  the  following :  "Did  McCleary  take  up  the  $140  note  according 
to  his  promise  to  Hill,  if  he  made  any  such  promise,  and  did  said 
McCleary  cause  to  be  executed  a  release  of  said  note  according  to  his 
promise  and  agreement  with  Hill?'^  The  materiality  of  the  misrepre- 
sentations, and  the  question  of  fraud  on  the  part  of  McCleary  in  mak- 
ing them,  were  not  submitted  to  the  jury.  If  the  state  of  the  evi- 
dence was  such  as  to  justify  it,  we  would  be  compelled  to  assume  that 
the  court  himself  determined  those  issues  in  a  manner  to  support  the 
judgment  rendered.  The  burden  of  proof  is  upon  the  party  seeking 
to  rescind  a  contract,  or  relieve  himself  of  some  contractual  liability, 
on  account  of  the  fraud  of  another,  to  clearly  prove  the  fraud  relied 
upon  or  the  circumstances  from  it  should  be  presumed.  2  Warvelle 
on  Vendors,  sec.  843.  The  testimony  relative  to  this  note  for  $14Q 
shows  that  J.  E.  McCleary,  a  brother  of  the  defendant  B.  S.  McCleary, 
residing  in  the  state  of  Oklahoma,  owned  it  at  the  time  of  the  con- 
veyance to  Hill,  in  October,  1906 ;  that  he  purchased  it  in  1901  or  1902 
and  turned  it  over  to  the  defendant,  B.  S.  McCleary,  or  sent  it  to  him 
by  mail,  about  1906,  when  the  latter  was  on  the  trade  with  Hill;  that 
«T.  E.  McCleary  never  placed  the  note  with  any  one  for  collection.  J. 
E.  McCleary  also  stated  that  he  sent  the  note  to  his  brother,  B.  S.  Mc- 
Cleary, in  response  to  a  request,  but  did  not  know  whether  the  trade 
had  been  made  with  Hill  at  that  time  or  not.  He  took  up  the  note 
to  help  his  brother,  and  did  not  expect  to  get  his  money  out  of  the 
land.  B.  S.  McCleary  wrote  to  him  to  send  the  note,  and  he  did  so 
for  the  purpose  of  its  being  canceled.  The  defendant,  B.  S.  McCleary, 
testified  that  he  did  not  tell  Hill  that  the  note  had  been  paid  off  at 
the  time  they  made  their  trade,  but  that  it  was  outstanding  and  he 
would  take  it  up;  that  his  brother,  J.  E.  McCleary,  owned  the  note: 
that  in  a  few  days  after  making  the  trade  with  Hill  he  wrote  to  his 
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brother  and  got  the  note  within  a  short  time;  he  then  turned  it  over 
to  another  brother,  Charley  McCleary,  to  be  put  with  his  papers  in  the 
bank.  Hill  testified  that  about  February  1,  1908,  after  this  suit  was 
filed,  Charley  McCleary  told  him  about  the  note.  He  says:  "He 
(Charley .McCleary)  simply  told  me  that  Ernest  (J.  E.  McCleary)  had 
a  note  for  $140  against  this  land,  and  that  it  would  have  to  be  ad- 
justed by  some  one.  He  did  not  demand  of  me  payment  of  the  note." 
Hill  further  stated  that  no  one  claimed  payment  from  him,  and  that 
while  he  owned  the  land  nothing  was  said  to  him  about  it.  Theve  was 
other  testimony  tending  to  show  that  Charley  McCleary  had,  or  thought 
he  had,  the  note  for  collection  about  February  1,  1908,  and  took  some 
steps  in  that  direction,  but  did  nothing  definite,  and  subsequently  sent 
the  note  to  his  brother  in  Oklahoma.  On  February  14,  1908,  the  de- 
fendant, Hill,  filed  his  amended  original  answer,  in  which  he  for  the 
first  time  set  up  the  alleged  fraudulent  representations  of  B.  S.  Mc- 
Cleary regarding  payment  of  the  note,  ana  asked  for  a  rescission  of 
the  original  contract.  Within  a  few  days  thereafter,  and  before  trial, 
a  written  release  was  executed  by  J.  E.  McCleaiy,  dated  February 
25,  1908,  and  which  was  on  the  trial  offered  in  eviaence. 

The  foregoing  are  the  facts  relied  upon  to  show  the  fraud  charged 
as  the  ground  of  Hill's  release  of  personal  liability  on  his  contract  as- 
suming the  Hoeldtke  and  Leach  notes.  In  our  opinion  they  are  in- 
sufficient. At  most,  the  note  for  $140,  if  it  was  not  paid  as  repre- 
sented by  McCleary,  could  affect  Hill  only  as  an  encumbrance  upon 
the  land  while  he  owned  it.  According  to  Hill's  contention,  and  the 
finding  of  the  jury  which  he  insists  is  supported  by  the  evidence,  his 
title  to  the  land  has  passed  back  to  McCleary,  the  man  upon  whom 
rested  the  duty  of  'paying  the  note  in  the  first  instance ;  and  in  this 
suit,  where  the  rights  of  the  different  lienholders  are  to  be  adjusted, 
no  claim  has  been  urged  in  behalf  of  any  holder  of  that  note.  On  the 
contrary,  it  is  conclusively  shown  that  it  has  been  released,  so  that  it 
can  no  longer  be  an  encumbrance  on  the  land.  Sedfearn  ▼.  Craig,  57 
S.  C,  534,  35  S.  E.,  1024.  We  think  the  court  should  have  rendered 
judgment  against  Hill  in  favor  of  the  plaintiffs  upon  the  answers  re- 
turned, and  that  for  this  refusal  the  judgment  must  be  reversed. 
'  This  is  the  second  appeal  of  this  case,  and  there  is  nothing  in  the 
record  to  indicate  the  necessity  for  going  through  another  trial  in 
order  to  settle  any  issue  of  fact  essential  to  a  proper  disposition  of 
the  case.  Judgment  will  therefore  be  here  rendered  for  the  plaintiffs 
against  Hill,  personally,  for  the  amount  sued  for. 

Reversed  and  rendered. 

WILLSON,  Chief  Justice,  Dissenting. — ^It  was  not  claimed  that 
as  a  result  of  the  transactions  between  Hill  and  McCleary  the  latter 
had  been  released  from  liability  to  Hoeldtke,  and  that  the  former  had 
become  liable  to  him.  The  contention  was  that  as  a  result  of  those 
transactions  McCleary  continued  to  be  and  Hill  became  liable  to 
Hoeldtke.  Under  such  circumstances,  the  effect  of  the  last  transac- 
tion bct^ween  McCleary  and  Hill  having  been  to  release  the  latter  from 
the  obligation  he  had  incurred  to  the  former  to  pay  his  debt  to 
Hoeldtke,  I  do  not  agree  that  Hill  nevertheless  was  liable  to  Hoeldtke. 
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I  do  not  think  Hoeldtke's  right  to  hold  Hill  liable  can  be  referred 
to  a  contractual  relation  between  them,  or  to  any  such  relation  be- 
tween Hill  and  McCleary  for  Hoeldtke's  benefit;  but  must  be  referred 
to  the  doctrine  which  permits  a  mortgagee  to  become  subrogated  to 
the  mortgagor's  right  to  enforce  against  his  grantee  the  latter's  un- 
dertaking to  pay  the  former^s  debt  to  the  mortgagee.  So  long  as  the 
grantee  is  liable  on  his  undertaking  to  pay  the  grantor's  debt  to  the 
mortgagee^  he  may  be  sued  by  the  latter^  because,  and  I  think  only 
because,  he  may  be  sued  by  his  grantor.  When  he  is  no  longer  liable 
to  a  suit  by  his  grantor.,  in  the  absence  of  other  circumstances  than 
appear  in  the  record  before  this  court,  I  think  there  is  no  personal  li- 
ability on  his  part  to  the  mortgagee.  To  treat  the  grantor  here  as 
bound  by  a  contractual  tie  to  the  mortgagee,  it  seems  to  me,  is  to  whol- 
ly ignore  the  absence  of  all  the  elements  of  a  contract.  There  was  no 
agreement  between  Hill  and  Hoeldtke  whereby  the  former  became  liable 
to  the  latter.  There  was  no  consideration  procee^ng  from  the  latter 
to  support  such  an  agreement  between  them,  had  there  been  one.  Hill's 
agreement  was  with  McCleary  alone  for  a  consideration  proceeding 
from  McCleary  alone.  McCleary's  agreement  with  Hill  was  for  his 
own  (McCleary's)  benefit,  and  not  in  any  sense  for  Hoeldtke's  benefit. 
He  was  liable  to  Hoeldtke  on  account  of  land  Hoeldtke  had  a  lien  on, 
and  having  conveyed  the  land  to  Hill,  he  had  the  latter  to  agree  to 
indemnify  him  against  such  liability.  To  say  that  McCleary's  pur- 
pose in  contracting  with  Hill  was  to  benefit  Hoeldtke,  is  to  ignore  the 
truth  of  the  matter  and  to  give  force  to  an  obvious  unreality.  Mc- 
Cleary's purpose  plainly  was  to  benefit  himself.  There  was  no  reason, 
legal  or  otherwise,  why  he  should  make  such  a  contract  for  Hoeldtke's 
benefit.  He  had  already  secured  Hoeldtke  in  a  way  satisfactory  to  him, 
and  was  under  no  obligation  to  secure  him  further.  The  effect  of  the 
ruling  made  by  the  majority  is  to  give  to  Hoeldtke,  without  any  con- 
sideration whatever  from  him  to  any  one  therefor,  security  for  his  debt 
he  had  not  stipulated  for,  and  had  no  right  to  expect;  and  to  deprive 
McCleary  and  Hill,  without  a  consideration  therefor  to  either  of  them, 
of  a  valuable  right — a  right  to  adjust  between  themselves,  in  their 
own  way,  their  own  affairs.  I  see  no  reason  why  they  should  be  de- 
prived of  such  a  right;  and  I  see  no  reason  why  Hoeldtke  should  have 
conferred  upon  him  gratuitously  such  additional  seecurity  for  his  debt. 
There  are  authorities  which  fully  support  the  position  taken  by  the 
majority  of  this  court.  But  those  cited  by  Judge  Hodges  as  having 
been  decided  by  the  Supreme  Court  of  the  United  States,  I  think,  do 
not  in  the  least,  support  it.  As  a  matter  of  fact,  the  question  pre- 
sented by  the  record  on  this  appeal  was  not  before  that  court  in  either 
of  the  cases  cited.  In  neither  of  them  did  it  appear  that  the  mort- 
gagor had  released  his  grantee  from  his  undertaking  to  pay  the  debt 
due  to  the  mortgagee.  Those  cases  can  be  said  to  be  applicable  here 
only  so  far  as  the  principles  they  discuss  and  apply,  can  be  said  to  bo 
applicable  to  the  facts  of  this  case.  Applied  so  far,  instead  of  sup- 
I  porting  the  position  they  have  been  cited  as  supporting,  I  think  they 

i  strongly  assail  it  as  untenable.     For,  in  one  of  them — ^TJnion  Mutual 

*  Life  Insurance  Co.  v.  Hanford,  143  TJ.  S.,  192,  36  L.  ed.  120,— Mr. 

Justice  Gray  declared  it'  to  be  the  settled  law  of  thij:  court  that  "the 
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grantee  is  not  directly  liable  to  the  mortgagee,  at  law  or  in  equity; 
and  the  only  remedy  of  the  mortgagee  against  the  grantee  is  by  bill 
in  equity  in  the  right  of  the  mortgagor  and  grantor,  by  virtue  of  the 
right  in  equity  of  a  creditor  to  avail  himself  of  any  security  which 
his  debtor  holds  from  a  third  person,  for  the  payment  of  the  debt.*' 
If  the  mortgagee's  remedy  is  in  right  alone  of  the  grantor,  it  is  dif- 
ficult to  see  how,  in  this  case,  when  the  mortgagor  no  longer  can  claim 
a  liability  against  his  grantee,  a  liability  on  the  part  of  the  grantee 
nevertheless  exists  in  favor  of  the  mortgagee.  And  in  another  of  the 
cases  cited— Keller  v.  Ashford,  133  U.  S.,  610,  33  L.  ed.  673— the 
same  judge  quotes  at  length,  and  approvingly  from  the  opinion  of 
Depue,  J.,  in  Crowell  v.  Hospital,  27  N.  J.  Eq.  650,  where  it  was  said 
that  "the  right  of  the  mortgagee  to  enforce  payment  of  the  mortgage 
debt,  either  in  whole  or  in  part,  against  the  grantee  of  the  mortgagor, 
does  not  rest  upon  any  contract  of  the  grantee  with  him,  or  with  the 
mortgagor  for  his  fcenefit.  .  .  .  Becovery  of  the  deficiency  after 
sale  of  the  mortgaged  premises,  against  a  subsequent  purchaser,  is  ad- 
judged in  a  court  of  equity  to  a  mortgagee  not  in  virtue  of  any  orig- 
inal equity  residing  in  him.  He  is  allowed,  by  a  mere  rule  of  pro- 
cedure, to  go  directly  as  a  creditor  against  the  person  ultimately  liable, 
in  order  to  avoid  circuity  of  action,  and  save  the  mortgagor,  as  the 
intermediate  party,  from  being  harassed  for  the  payment  of  the  debt, 
and  then  driven  to  seek  relief  over  cgainst  the  person  who  has  in- 
demnified him,  and  upon  whom  the  liability  will  ultimately  fall.  The 
equity  on  which  his  relief  depends  is  the  right  of  the  mortgagor 
against  his  vendee,  to  which  he  is  permitted  to  succeed  by  substitu- 
ting himself  in  the  place  of  the  mortgagor.'*  The  other  case  cited 
from  the  Supreme  Court  of  the  United  States — Johns  v.  Wilson,  180 
U.  S.  445,  45  L.  ed.  616, — not  only  does  not  in  any  way  controvert 
or  qualify  the  statements  quoted  from  the  opinions  in  the  other  two 
cases,  but  on  the  contrary  cites  said  cases  approvingly. 

Entertaining  the  opinion  expressed,  I  do  not  agree  that  the  judgment 
of  the  trial  court  should  be  reversed.     I  think  it  should  be  affirmed. 

ON    MOTION   FOR   REHEARING. 

HODGES,  Associate  Justice. — In  their  motion  for  rehearing  coun- 
sel for  defendant  Hill  complain  of  our  conclusions  of  fact  with  ref- 
erence to  B.  S.  McCleary's  representations  as  to  the  existence  of  the 
note  for  $140  and  its  having  been  canceled.  It  is  claimed  that  we  did 
this  defendant  an  injustice  in  concluding  that  the  evidence  was  in- 
sufficient to  show  fraud  on  the  part  of  B.  S.  McCleary,  in  deceiving 
Hill  with  reference  to  that  note.  Our  attention  is  also  called  to  some 
inaccuracies  regarding  the  dates.  This,  however,  is  of  no  material 
consequence,  and  can  not  affect  the  result.  The  whole  of  the  very 
elaborate  arsniment  presented  by  counsel  is  devoted  to  a  discussion  of 
the  right  of  Hill  to  now  escape  liability  upon  his  promise  to  pay  the 
notes  held  by  the  plaintiffs  in  error,  because  B.  S.  McCleary  falsely 
and  fraudulently  represented  that  the  note  for  $140  had  been  paid 
at  the  time  Hill  purchased  the  land.  We  did  not  intend  to  rest  our 
disposition  of  that  particular  question  upon  the  insufficiency  of  the  evi- 
dence to  show  that  McCleary  had  made  such  representations,  and  that 
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they  were  untrue.  We  think  the  result  should  be  the  same  if  it  be 
conceded  that  McCleary  made  the  false  representations  complained  of, 
that  Hill  was  ignorant  of  the  truth  and  was  misled  as  to  the  existence 
of  the  note  referred  to.  In  order  to  relieve  the  defendant  from  the 
embarrassment  which  counsel  apprehend  may  result  from  the  lan- 
guage of  the  original  opinion,  we  deem  it  proper  to  say  that  we  have 
not  copcluded,  as  a  matter  of  fact,  that  the  evidence  is  insuflBeient  to 
flhow  that  McCleary  was  guilty  of  fraud.  We  leave  that  as  an  open 
question,  one  which  we  think  it  unnecessary  to  now  decide.  The  con- 
tract which  Hill  is  now  undertaking  to  have  rescinded  is  not  in  an 
executory  stage;  its  provisions  had  been  at  least,  partially,  if  not 
wholly,  executed.  Some  of  its  stipulations  had  been  substituted  by 
another  contract  made  by  him  and  McCleary  sometime  afterward. 
The  facts  also  conclusively  show  that  at  the  time  Hill  and  McCleary 
made  their  first  contract.  Hill  obtained  possession  of  two  notes,  ag- 
gregating something  over  $400.  He  admits  in  his  testimony  that  he 
realized  on  both  of  these  notes  and  had  used  the  proceeds.  It  is  also 
fihowlL  that  the  consideration  which  passed  to  McCleary  in  that  trans- 
action consisted,  among  other  things,  of  a  stock  of  goods  all  of  which 
has  apparently  been  disposed  of.  It  is  evident  from  these  facts  that 
it  is  now  impossible  to  place  the  parties  in  statu  quo  by  a  cancellation 
of  the  original  deed  from  McCleary  to  Hill.  It  is  also  true  that  Hill, 
not  having  assumed  the  payment  of  this  $140,  never  became  person- 
ally liable  for  it,  and  could  have  suffered  no  injury  by  a  failure  to 
have  it  canceled,  except  by  an  assertion  of  the  lien  against  the  property 
while  Tie  owned  it.  This  was  not  done.  The  danger  from  that  source 
passed  away  when  Hill  transferred  the  land  back  to  McCleary,  who 
was  primarily  and  originally  responsible  for  the  payment  of  the  note. 
Courts  of  equity  will  not  interpose  to  rescind  a  contract  for  frnud, 
except  where  it  becomes  necessary  to  relieve  the  complaining  party 
against  some  injury.  Atlantic  Delaine  Co.  v.  James,  94  U.  S.,  207; 
Hcnninger  v.  Heald,  52  N.  J.  Eq.  431,  29  Atl.,  190;  Wenstrom,  etc., 
V.  Pumell,  75  Md.,  lid,  23  Atl.  134;  Bomar  v.  Rosser,  131  Ala.  215, 
31  So.  430;  Hairalson  v.  Carson,  111  Ga.,  57,  36  S.  E.,  318;  2  Pome- 
roy  Eq.  Jur.  sec.  898. 

In  the  case  of  Delaine  v.  James,  supra,  the  court  used  this  language: 
"Cancelling  an  executed  contract  is  an  exertion  of  the  most  extraor- 
dinary power  of  a  court  of  equity.  The  power  ought  not  to  be  exer- 
cised except  in  a  clear  case,  and  never  for  an  alleged  fraud  unless  the 
fraud  be  made  clearly  to  appear,  never  for  alleged  false  representa- 
tions unless  their  falsity  is  certainly  proven,  and  unless  the  com- 
plainant has  been  deceived  and  injured  by  them.'*  This  language  is 
quoted  approvingly  in  a  later  case  by  the  same  court.  Mr.  Pomeroy 
in  his  Equity  Jurisprudence,  in  treating  of  the  right  to  have  instru- 
ments canceled  and  contracts  rescinded  on  account  of  fraudulent  mis- 
representations, says:  "The  statement  of  facts  of  which  it  consists 
must  not  only  be  relied  upon  as  an  inducement  to  some  action,  but  it 
must  also  be  one  material  to  the  interest  of  the  party  thus  relying  and 
acting  upon  it  that  he  is  pecuniarily  prejudiced  by  its  falsity,  is  placed 
in  a  worse  position  than  he  otherwise  would  have  been.  The  party 
must  suffer  some  pecuniary  loss  or  injury  as  the  natural  consequence 
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of  the  conduct  induced  by  the  misrepresentation.  In  short,  the  rep- 
resentation must  be  so  material  that  its  falsity  renders  it  unconscien- 
tious in  the  person  making  it  to  enforce  the  agreement,  or  other  trans- 
action which  it  has  caused.  Fraud  without  resulting  in  pecuniary 
damage  is  not  a  ground  for  the  exercise  of  remedial  jurisdiction, 
equitable  or  legal.  Courts  of  justice  do  not  act  as  mere  tribunals  of 
conscience  to  enforce  duties  which  are  purely  moral." 

Even  if  we  admit  that  McCleary  fraudulently  induced.  Hill  to  enter 
into  the  contract  for  the  purchase  of  the  land  in  the  first  instance, 
and  that  Hill  might,  while  the  owner  of  the  land,  have  sustained 
some  damage  from  an  assertion  of  the  lien  by  the  holder,  that  danger 
has  all  passed  away  and  that  situation  now  no  longer  confronts  him. 
In  speaking  of  the  effect  of  McCleai/s  statement  about  the  note.  Hill 
says  he  did  not  think  he  would  have  taken  the  land  had  he  known 
the  truth. 

It  also  appears  that  the  rule  permitting  a  cancellation  for  fraud  will 
not  be  enforced  where  the  rights  of  third  parties  have  intervened.  2 
Pomeroy,  Eq.  Jur.,  sec.  918;  Navarro  Pub.  Co.  v.  Fishburn,  2  Posey, 
IT.  C,  596.  If  the  conclusion  reached  in  the  original  opinion,  that 
Hoeldtke  and  Leach  became  creditors  of  Hill's  during  the  time  he 
owned  the  land,  be  correct,  then  his  obligation  to  pay  them  is  absolute. 
It  is  not  claimed  that  they  were  parties  to  the  fraud,  hence,  they  can- 
not be  prejudiced  by  any  right  of  rescission  which  Hill  might  have 
against  McCleary  on  account  of  fraud.  We  therefore  conclude  that 
under  the  circumstances  as  they  now  exist,  however  fraudulent  the 
transaction  may  have  been  originally,  and  however  clearlv  the  facta 
upon  which  they  rely  to  show  fraud  may  have  been  proved.  Hill  can- 
not now  avail  himself  of  the  right  of  rescission  ijx  order  to  escape 
liability  for  the  debts  which  he  assumed.  The  motion  is  accordingly 
overruled. 

Overruled. 

Writ  of  error  granted;  reversed  and  remanded. 


Gulf  States  Brick  Company  v.  Beaumont  Bice  Mills  Compant. 

Decided  May  14,  1010. 

1.— Jurisdictloii — Notice  of  Appeal — ^Transcript. 

The  mere  fact  that  a  notice  of  appeal  waa  not  carried  into  the  minutes  of 
the  court,  although  entered  on  the  judge's  docket,  is  not  sufficient  cause  for  the 
dismissal  of  the  appeal. 

S. — ^Appeal — Transcript — Certificate. 

The  clerk's  certificate  to  a  transcript  on  appeal  was  that  the  transcript 
**is  a  true  and  correct  transcript  of  the  proceedings,  etc.,"  omitting  the  word 
"all"  with  reference  to  the  proceedings;  held,  sufficient  as  against  a  motion 
to  dismiss. 

8. — Same — Trial  Without  Jury — ^Exception  to  Judgrmeut — ^Practice. 

Where  a  case  is  appealed  without  a  statement  of  facts  and  on  the  con- 
clusions alone  of  th.e  trial  judge,  and  it  does  not  appear  that  any  exception 
to  the  judgment  or  to  the  conclusions  of  fact  and  law  was  taken  and  entered 
of  record  in  the  trial  court,  assignments  of  error  attacking  such  conclusions 
and  judgment  can  not  be  considered  on  appeal. 
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4. — Same — Statute  ConBtmed. 

Wliat  might  appear  by  way  of  recital  in  the  court's  conclusions  filed  ten 
days  after  the  adjournment  of  the  court,  can  not  be  taken  as  such  entry  of 
record  of  exception  to  the  judgment  as  is  required  by  art.  1333,  Rev.  Stats., 
in  cases  where  appeal  is  prosecuted  upon  conclusions  of  fact  and  law  alone. 

Appeal  from  the  County  Court  of  JeflEerson  County.  Tried  below 
before  Hon.  R.  W.  Wilson. 

IV.  P.  Moleite  and  E.  E.  Easterling,  for  appellants. 

Taliaferro  (6  Barry,  for  appellees. 

REESE,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
of  the  County  Court  in  favor  of  defendant  in  a  suit  by  appellant 
against  appellee,  for  recovery  of  money  on  open  account.  The  defend- 
ant denied  liability.  The  suit  was  originally  brought  in  the  Justice 
Court,  and  appealed  to  the  County  Court  by  the  plaintiff  upon  the 
rendition  of  a  judgment  in  that  court  for  defendant. 

The  case  is  appealed  upon  the  court^s  conclusions  of  fact  and  law 
alone.  There  is  no  statement  of  facts  nor  bills  of  exceptions  in  the 
record. 

Appellee  moves  to  dismiss  the  appeal  on  the  ground  that  the  record 
does  not  show  that  notice  of  appeal  was  given  in  the  trial  court.  There 
is  in  the  transcript,  a  motion  for  a  new  trial  and  an  order  overruling 
the  same  signed  by  the  county  judge  in  which  notice  of  appeal  is  shown, 
but  attached  to  the  motion  is  an  affidavit  of  one  of  appellee's  counsel, 
that  this  order  was  not  carried  into  the  minutes,  but  was  copied  from 
the  judge's  docket.  The  motion  is  not  based  on  the  ground  that  no- 
tice of  appeal  was  not  given,  but  that  the  same  was  not  entered  of 
record.  (Art.  1387,  Rev.  Stats.). 

It  is  also  urged,  as  ground  for  dismissal,  that  the.  certificate  of  the 
clerk  to  the  transcript  is  insufficient,  in  that  it  is  certified  that  the 
transcript  "is  a  true  and  correct  transcript  of  the  proceedings,  etc.'* — 
omitting  the  word  "all"  with  reference  to  such  proceedings.  (Arts. 
lill,  1116,  Rev.  Stats.).  As  to  this  last  ground  of  the  motion,  we 
think  the  certificate  is  sufficient.  The  cases  cited  by  appellee  in  sup- 
port of  this  ground  of  the  motion  are  not  applicable,  as  will  be  readily 
seen  by  a  reference  to  the  character  of  the  certificates  in  those  cases. 
Paris  &  G.  N.  Ry.  Co.  v.  Armstrong,  83  S.  W.,  28;  Freeman  v.  Col- 
lier Racket  Co.,  101  Texas,  60.  See  also  Elliott  v.  Elliott,  105  S.  W., 
1011. 

As  to  the  first  ground  of  the  motion,  that  the  notice  of  appeal  was 
not  entered  of  record,  without  further  discussion  we  conclude  that  the 
same  is  not  well  taken  under  authority  of  the  following  cases :  Western 
U.  Tel.  Co.  V.  O'Keefe,  87  Texas,  423 ;  Wichita  Valley  Ry.  Co.  v.  Peery, 
88  Texas,  378;  Wichita  Valley  Ry.  Co.  v.  Peery,  87  Texas,  597. 

Objection  ii  made  by  appellee  to  the  consideration  of  any  of  the 
assignments  of  error,  on  the  ground  that  no  exception  to  the  judg- 
ment or  to  the  conclusions  of  fact  and  law  was  taken  and  entered  of 
Vol.  LXI  avii— 11. 
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record  in  the  trial  court.  An  inspection  of  the  record  discloses  that 
this  is  true.  What  appears  by  way  of  recital  in  the  court's  conclusions 
filed  ten  days  after  the  adjournment  of  the  court,  cannot  be  taken  as 
such  entry  of  record  of  exception  to  the  judgment  as  is  required  by 
the  statute,  in  cases  where  appeal  is  prosecuted  upon  the  conclusions 
of  fact  and  law  alone.  (Art.  1333,  Rev.  Stats.).  This  can  not  serve 
the  purpose  intended  by  the  entry  of  record  required  by  the  statute. 
In  ^the  case  of  Continental  Ins.  Co.  v.  Milliken  (64  Texas,  46)  it 
was  held  that  if  a  party  intends  to  have  a  case  revised  on  the  con- 
clusions of  fact  and  law  found  by  the  judge  who  tried  the  case,  he 
should  except  to  the  conclusions  and  have  his  exceptions  noted  in  the 
judgment  entry,  and  that  if  no  exceptions  to  the  conclusions  of  law 
or  judgment  is  noted,  unless  the  failure  to  except  be  waived  or  not 
insisted  on,  the  only  inquiry  will  be  whether  the  pleadings  justify  the 
judgment.  The  purposes  of  such  entry  of  record  are  explained  in  the 
opinion.  (Continental  Ins.  Co.  v.  Milliken,  64  Texas,  46;  Voight  v. 
Mackle,  71  Texas,  81;  Tudor  v.  Hodges,  71  Texas,  395;  Biggerstaff 
V.  Murphy,  3  Texas  Civ.  App.,  363,  (21  S.  W.,  773) ;  Wilkins  v.  Bums, 
25  S.  W.,  432;  Gillespie  v.  Crawford,  42  S.  W.,  625). 

We  have  been  unable  to  find  any  decision  either  of  the  Supreme 
Court  or  any  of  the  Courts  of  Civil  Appeals,  which  qualifies  the  prin- 
ciple laid  down  in  Ins.  Co.  v.  Milliken,  above  referred  to,  and  we  are 
constrained  to  accept  it  as  an  authoritative  interpretation  of  the  statute, 
in  cases  where  there  is  neither  statement  of  facts  nor  bills  of  excep- 
tions in  the  record,  and  no  exception  to  the  judgment  nor  to  the  court's 
conclusions  of  fact  and  law  was  entered  of  record,  as  in  the  present 
case.  That  the  judgment  is  authorized  by  the  pleadings  can  not  be 
questioned,  and  therefore,  it  must  be  affirmed,  and  it  is  so  ordered. 


•    : 
I 


W.  E.  Jackson  et  al.  v.  W.  S.  Bollins. 

Decided  May  14,  1910. 


Trial— VnoontroTerted  Evidence — SulMnltting  ai  Issue. 

In  an  action  upon  a  promissory  note  the  parties  sued  alleged  that  th^ 
were  sureties  only;  that  the  plaintiff,  the  payee  in  the  note,  knew  that  fact; 
and  that  they  were  released  from  liability  by  reason  of  a  binding  agreement 
by  the  plaintiff  with  the  principal  in  the  note,  without  knowledge  or  consent 
of  defendants,  to  extend  the  time  of  payment  for  one  year.  The  evidence 
established  beyond  controversy  that  defendants  were  sureties;  that  plaintiff 
knew  that  fact,  and  that  they  did  not  consent  to  an  extension  of  time;  the 
evidence  as  to  whether  or  not  there  had  been  such  an  extension  granted  to 
the  principal  as  would  release  the  sureties,  was  conflicting.  The  court  sub- 
mitted to  the  jury  as  issuable  facts  the  uncontroverted  tacts  above  stated. 
Held,  the  verdict  being  for  the  plaintiff,  the  submission  of  said  facts  as  issues 
was  reversible  error. 

Appeal  from  the  County  Court  of  Liberty  County.    Tried  below  be- 
fore Hon.  J.  B.  Simmons. 

Marshall  &  Marshall,  for  appellant. 
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F.  M.  Stevens,  for  appellee. 

BEESE^  Associate  Justice. — ^W.  S.  Bollins  brings  this  snit  against 
W.  E.  Jackson  and  J.  W.  Donahoe  in  the  County  Court,  to  recover 
the  amount  due  on  a  promissory  note  for  $200,  with  interest  and  at- 
torney's fees,  executed  by  J.  Litel  and  said  Jackson  and  Donahoe. 

Defendants  pleaded  that  they  were  sureties  for  Litel  on  the  note, 
which  fact  was  known  to  plaintiff,  and  that  he  had  without  their 
knowledge  or  consent,  entered  into  a  binding  agreement  with  said 
Litel,  the  principal,  to  extend  the  time  of  payment  of  the  note  for 
one  year,  and  that  they  were  thereby  discharged. 

The  case  was  tried  with  the  assistance  of  a  jury,  resulting  in  a 
verdict   and  judgment  for  plaintiff,  from  which   defendants   appeal. 

The  evidence  was  sufiScient  to  authorize  the  prosecution;  of  the  suit 
against  the  defendant's  sureties  without  joining  the  principal,  under 
the  provisions  of  the  statute.     (Art.  1204,  Bev.  Stats.). 

The  uncontroverted  evidence  established  that  appellants  were  sure- 
ties on  the  note  and  tliat  appellee  knew  this  fact,  and  also  that  they 
did  not  consent  to  the  extension.  It  is  true  that  appellee  stated  in 
his  testimony  that  he  did  net  know  that  they  were  sureties,  but  his 
own  testimony  specifically  and  flatly  contradicts  this  statement.  As 
to  the  origin  of  the  note  he  testified  in  substance,  that  one,  Dr.  Hubert, 
owed  him  $200  and  that  Litel  owed  Hubert  the  same  amount;  that 
Hubert  proposed  to  him  to  get  Litel's  note  to  appellee  in  satisfaction 
of  his,  Hubert's,  debt  to  appellee,  to  which  appellee  agreed  if  he  would 
get  two  good  men  on  the  note.  When  the  note  was  first  brought  to 
appellee  it  had  only  the  name  of  Litel  and  Jackson  on  it.  Appellee 
required  that  Hubert  get  another  name  on  it,  and  then  Donahoe's 
name  was  secured,  which  appellee  accepted.  He  knew,  according  to 
his  own  testimony,  that  the  note  represented  Litel's  debt  to  Dr.  Hubert, 
and  the  circumstances  as  detailed  by  him,  were  such  as  to  fix  beyond 
question  knowledge  upon  him  that  appellants  were  sureties.  Under 
the  facts  testified  by  him,  he  should  not  be  heard  to  say  that  he  did 
not  know  that  appellants  were  sureties  on  the  note. 

In  his  charge  to  the  jury  the  court  submitted  to  them,  as  issuable 
facts,  both  the  fact  that  appellants  were  sureties  and  that  appellee 
had  knowledge  thereof,  and  whether  they  consented  to  the  extension. 
The  charge  authorized  the  jury  to  find  for  plaintiff  if  the  extension 
was  granted,  if  they  found  that  appellants  were  not  sureties,  or  were 
not  regarded  by  appellee  as  such,  or  if  they  consented  to  the  extension. 
This  was  error,  and,  under  the  facts-  of  this  case,  such  prejudicial 
error  as  to  require  a  reversal  of  the  judgment.  The  evidence  as  to 
whether  or  not  there  had  been  such  extension  granted  to  the  principal 
as  would  release  the  sureties,  was  conflicting,  and  was  of  such  a  char- 
acter as  would  have  authorized  a  finding  that  there  had  been  such  ex- 
tension. In  such  case,  we  can  not  say  that  it  is  even  improbable  that 
the  jury  based  their  verdict  upon  the  fact,  either  that  appellants  were 
not  sureties,  or  that  appellee  did  not  know  that  they  were,  or  that  ap- 
pellants consented  to  the  extension,  which  issues,  under  the  charge  of 
the  court,  were  submitted  to  them,  and  none  of  which  was  an  issue 
of  fact  proper  for  their  consideration  under  the  undisputed  evidence. 
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It  might  be  urged  that  this  error  was  harmless  if  the  evidence  was 
of  such  a  character  that  it  was  not  reasonable  to  suppose  that  the  jury 
found  that  the  extension  claimed  by  appellants  had  been  granted,  but 
tlie  record  does  not  present  such  a  case,  but  quite  the  contrary.  The 
assignments  of  error  presenting  these  questions  are  well  taken  and 
must  be  sustained. 

We  have  examined  the  other  assignments  of  error  and  the  various 
propositions  thereunder,  and  are  of  the  opinion  that  none  of  them 
presents  ground  for  reversal.  For  the  error  indicated,  the  judgment 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


R.  K  Colliek  et  al.  v.  T.  A.  Robinson  et  al. 

Decided  May  14,  1010. 

1. — Contract  for  Sale  of  Land — Spedflc  Performance— Eyidenee. 

In  a  suit  to  enforce  specific  performance  of  a  contract  for  the  sale  of 
land,  the  issue  being  whether  or  not  the  purchasers  had  negligently  failed 
to  consummate  the  purchase  within  the  time  stipulated  and  so  forfeited  their 
right  to  speciKc  performance,  the  written  opinion  of  the  purchaser's  attorneys 
pointing  out  defects  in  the  title  was  admissible  in  evidence  together  with 
evidence  as  to  when  the  abstract  of  title  was  received  and  when  returned. 

2. — Same — ^Abstract  of  Title — ^Evidence. 

The  only  defense  interposed  by  the  owner  in  a  suit  for  specific  perform- 
ance of  a  contract  to  sell  land,  being  that  the  purchaser  had  failed  to  con- 
summate the  same  within  the  time  stipulated,  an  abstract  of  title  showing 
title  in  the  defendant  to  the  land  in  controversy  was  competent  evidence, 
although  the  same  was  not  made  or  furnished  by  the  owner  as  in  the  contract 
he  bound  himself  to  do.  Whether  or  not  such  abstract  showed  title  in  de- 
fendant was  for  the  court  to  decide. 

3. — Charge — ^Invited  Error — ^Practice. 

An  appellant  can  not  complain  of  an  alleged  error  in  the  court's  charge 
w»hen  he  requested  a  charge  containing  the  same  error;  and  the  fact  that  the 
special  charge  was  requested  for  the  purpose  of  correcting  a  supposed  error 
in  another  paragraph  of  the  main  charge  will  not  avail  the  appellant  when 
there  is  nothing  in  the  record  to  show  that  th,e  trial  judge  was  informed  of 
the  particular  purpose  of  the  requested  charge. 

Appeal  from  the  District  Court  of  Baylor  County.    Tried  below  be- 
fore Hon.  H.  R.  Jones,  Special  Judge. 

Holman  £  Newton  and  Coomhes  &  Coomhes,  for  appellants. 

Glasgow  &  Kenan  and  Nelson  £  Pool,  for  appellees. 

DUNKLIN",  Associate  Justice. — R.  L.  Collier,  J.  B.  Dickson  and 
R.  T.  Dickson  have  appealed  from  a  judgment  in  favor  of  T.  A.  Rob- 
inson and  A.  E.  Poole,  decreeing  specific  performance  of  a  contract  by 
appellants  to  convey  to  appellees  certain  town  lots  in  the  town  of 
Dickens.  The  contract  made  the  basis  of  plaintiffs'  suit  is  fully  set 
out  in  the  opinion  of  this  court  on  a  former  appeal  of  the  same*  case 
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and  reported  in  53  Texas  Civ.  App.,  285,  (115  S.  W.,  915).  As  held 
in  that  decision,  the  written  contract  was  not  a  mere  option  contract, 
but  a  contract  on  the  part  of  appellants  to  sell,  and  on  the  part  of 
the  appellees  to  buy  the  property.  On  the  trial  from  which  this  ap- 
peal has  arisen,  appellants  pleaded  a  mutual  mistake  of  the  parties 
in  drafting  the  contract  and  sought  to  show  that  the  agreement  between 
the  parties  was  in  effect  an  option  contract  on  the  part  of  the  appel- 
lees to  purchase  the  property,  and  the  trial  court  peremptorily  in- 
structed the  jury  that  such  was  the  contract.  However,  the  court 
charged  the  jury  as  follows: 

"4th.  It  was  the  duty  of  the  defendants  to  furnish  the  plaintiffs 
with  an  abstract  of  title  in  ample  time  to  enable  the  plaintiffs  to  ex- 
amine the  same,  and  decide  upon  title  to  said  lots,  and  comply  with 
the  contract  within  sixty  days  from  the  date  of  the  contract,  and  if 
you  find  from  the  evidence  that  the  defendants,  by  their  negligence, 
failed  to  furnish  plaintiffs  an  abstract  of  title  in  time  for  them  to  ex- 
amine the  same,  and  decide  upon  the  title,  and  you  find  that  plain- 
tiffs were  thereby  prevented  or  delayed  in  complying  with  the  contract 
by  payment,  or  tender  of  payment  of  the  purchase  price,  within  the 
time  specified  in  said  contract,  then  the  plaintiffs  would  be  entitled 
to  enforce  specific  performance  of  the  contract  after  the  expiration  of 
the  sixty  days,  and  if  you  so  find  you  will  find  for  the  plaintiffs. 

"5th.  You  are  further  charged  that  the  defendants  were  not  re- 
quired to  furnish  the  plaintiffs  with  an  abstract  of  title,  until  notified 
by  the  plaintiffs  that  they  would  take  the  lots,  and  if  you  find  that  the 
plaintiffs,  by  their  negligence,  failed  to  so  notify  the  defendants  in  time 
tor  defendants  to  prepare  and  furnish  the  abstract  to  plaintiffs  in 
time  to  afford  them  a  reasonable  time  to  decide  upon  the  title,  and 
make  payment  of  the  purchase  price  before  the  expiration  of  the  sixty 
days,  and  you  find  that  the  plaintiffs  have  not  complied  with  the  con- 
tract by  payment,  or  tender  of  payment  of  the  purchase  price  within 
the  sixty  days,  you  will  find  for  the  defendants." 

Appellants  do  not  question  the  correctness  of  the  theory  adopted 
by  the  court  in  the  trial  of  the  case  and  shown  by  the  instruction 
above  quoted,  therefore,  there  was  no  error  in  admitting  the  written 
opinion  of  Morrison  &  Morrison  upon  the  title  to  the  property  in  con- 
troversy, aa  shown  by  the  abstract  first  furnished  appellees  by  appel- 
lants, as  that  testimony  was  competent  upon  the  issue  whether  or  not 
the  appellees  negligently  delayed  the  performance  of  their  obligations 
under  the  contract. 

Over  appellants'  objection  the  court  admitted  in  evidence  an  ab- 
stract of  title  to  the  property  embraced  in  the  contract,  the  grounds 
of  objection  to  the  testimony  being  that  the  abstract  was  not  prepared 
by  appellants,  but  by  appellees:  that  appellants  had  not  been  afforded 
an  opportunity  for  an  examination  of  the  same,  and  that  appellants 
were  not  bound  to  execute  deeds  to  any  lots  to  which  they  did  not 
own  a  good  title.  The  assignment  of  error  based  on  the  admission  of 
this  testimony  is  overruled.  The  issue  whether  or  not  the  abstract 
did,  or  did  not,  show  a  valid  title  in  appellants  to  the  property  was 
one  for  the  court's  decision.  As  shown  by  the  charge  above  quoted, 
the  court  in  effect  decided  that  the  evidence  showed  a  valid  title  in 
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appellants  to  the  property,  and  no  assignment  is  presented  complain- 
ing of  that  ruling. 

Error  is  assigned  to  the  fourth  paragraph  of  the  court's  charge 
and  quoted  above,  the  proposition  presented  being  that  there  was  no 
evidence  tending  to  show  negligence  on  the  part  of  appellants  in  fur- 
nishing the  abstract  of  title  demanded  of  them  by  the  appellees.  It 
would  be  sufficient  answer  to  this  assignment  to  say  that  if  there 
was  error  in  this  instruction  appellants  can  not  complain  of  it,  as 
by  their  requested  charge  No.  3  the  court  was  invited  to  submit  the 
issue  of  such  negligence  on  the  part  of  the  appellants;  however,  we 
will  say  that  there  was  evidence  tending  to  show  negligence  on  the 
part  of  Collier,  the  abstractor,  Davis  testifying  that  the  original  ab- 
stract furnished  by  Collier  was  incomplete,  and  that  Collier's  attention 
was  called  to  the  same  before  the  abstract  was  furnished.  The  appel- 
lants' special  instruction  No.  3  above  referred  to  is  as  follows:  ^T'ou 
are  further  charged  that  if  you  find  that  defendants,  by  their  negli- 
gence, failed  to  furnish  such  abstract  within  the  time  required;  and 
you  further  find  that  plaintiffs,  on  their  part  have  complied  with  the 
contract  and  made  payment  within  sixty  days,  then  plaintiffs  would 
be  entitled  to  enforce  specific  performance  after  the  sixty  days;  and  if 
you  so  find  from  the  evidence  you  will  find  for  plaintiffs."  In  appel- 
lants' brief  the  statement  is  made  that  this  charge  was  requested  to 
correct  an  error  in  the  fourth  paragraph  of  the  charge  given  the  jury 
by  the  court  as  quoted  above,  but  the  record  in  the  court  below  does 
not  show  that  the  trial  judge  was  informed  of  such  purpose  of  the 
request,  and  in  the  absence  of  such  a  showing  of  the  record  appellants 
can  not  escape  any  error  which  the  trial  court  was  invited  to  commit 
by  reason  of  the  instruction  so  requested.  (International  &  G.  N.  By. 
Co.  V.  Sein,  89  Texas,  63).  The  proposition  made  under  the.  assign- 
ment complaining  of  the  refusal  of  this  requested  instruction  is,  that 
in  option  contracts  it  is  essential  that  the  vendee  offer  specific  per- 
formance on  his  part  within  the  time  limit  of  the  contract.  The  re- 
quested instruction  was  in  favor  of  the  plaintiffs,  and,  while  it  is  in 
harmony  with  the  proposition,  we  fail  to  perceive  how  the  refusal  of 
it  could  be  harmful  to  the  defendants. 

The  evidence  introduced  upon  the  trial  was  insufficient  to  sustain 
the  defendants'  plea  of  a  mutual  mistake  in  drafting  the  contract, 
and  the  court  should  not  have  charged  that  the  contract  was  an  op- 
tion. There  was  no  evidence  to  show  that  the  terms  of  the  written 
contract  were  not  known  to  all  the  parties  before  they  signed  it,  and 
the  testimony  of  the  defendants  that  they  did  not  intend  that  which 
the  contract  plainly  imports,  in  connection  with  the  vague  and  in- 
definite construction  of  the  terms  of  the  written  contract  by  appellee 
Robinson,  as  shown  by  the  testimony,  would  be  wholly  insufficient  to 
require  the  submission  of  the  plea  of  mutual  mistake  even  as  a  con- 
tested issue.  Pomeroy's  Eq.  Jur.,  sec.  843 ;  Morton  v.  Morris,  27  Texas 
Civ.  App.,  262,  66  S.  W.,  98;  Bexar  Bldg.  &  Loan  Assn.  v.  Seebe, 
40  S.  W.,  875;  Moore  v.  Giesecke,  76  Texas,  647.  However,  as  shown 
by  the  instruction  above  quoted,  plaintiffs  were  excused  from  payment 
of  the  purchase  price  of  the  property  within  sixty  days  from  the  date 
of  the  contract,  m  the  event  only  of  a  finding  by  the  jury  that  they 
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were  prevented  from  so  doing  by  the  negligence  of  the  defendants  in 
failing  to  furnish  a  correct  abstract  of  title  in  time  to  enable  plain- 
tiffs to  examine  and  decide  upon  the  title^  and  thus  make  such  pay- 
ment within  the  sixty  days.  This  construction  of  the  contract,  perhaps, 
was  more  favorable  to  the  defendants  than  they  had  lawful  right  to 
expect. 

The  conclusions  above  stated  are  sufficient  answer  to  all  other  as- 
signments of  error  presented  in  appellants^  brief  not  previously  dis- 
cussed, and  those  assignments  are  therefore  overruled. 
The  judgment  of  the  trial  court  is  affirmed. 

ON   MOTION   FOR   REHEARING. 

Appellants  insist  that  in  holding  that  they  pleaded  a  mutual  mis- 
take of  the  parties  in  drafting  the  contract,  we  misconstrued  their 
pleading,  and  in  their  motion  for  rehearing  they  say :  'TVe  respect- 
fully submit  that  no  such  plea  appears  in  defendants  answer^^  •  . 
Such  was  our  construction  of  the  defendants'  answer,  and  evidently 
the  trial  court  gave  it  the  same  interpretation  as  indicated  in  his 
charge  to  the  jury. 

But  the  contention  is  made  that  we  erred  further  in  holding  that 
the  contract  was  not  an  option  contract.  More  than  that,  appellants 
insist  that  the  evidence  conclusively  shows  an  understanding  oy  and 
between  the  parties  that  time  was  of  the  essence  of  the  contract,  and 
that,  as  plaintiffs  did  not  tender  performance  within  the  sixty  days 
period  fixed  by  the  contract  they  could  not  recover.  In  their  motion 
for  rehearing,  appellants  say,  in  substance,  that  the  contemporaneous 
agreements  and  stipulations  between  the  parties  at  the  time  of  the 
execution  of  the  contract,  showed  that  Collier  had  agreed  to  furnish 
plaintiffs  an  abstract  of  title  to  the  property,  in  time  for  plaintiffs 
to  examine  the  same  and  comply  with  their  agreements  as  shown  in 
the  contract,  but  that  defendants  were  not  to  furnish  the  same  until 
appellee,  Bobinson,  had  notified  Collier  of  his  intention  to  take  the 
property.  If  there  was  no  plea  of  mutual  mistake  in  the  contract  as 
written,  then  in  construing  it  we  must  be  governed  solely  by  its 
terms.  When  so  construed,  clearly  it  is  not  an  option  contract,  for, 
in  express  terms,  it  bound  defendants  to  sell  and  plaintiffs  to  pur- 
chase the  property.  Moss  &  Ealey  v.  Wren,  102  Texas,  567,  and  au- 
thorities there  cited. 

The  verdict  of  the  jury,  construed  in  the  light  of  the  charge,  in- 
dicates a  finding  that  defendants  were  guilty  of  negligence  in  failing 
to  furnish  within  the  sixty  days*  period  named  in  the  contract,  si;ch 
an  abstract  of  title  as  they  had  agreed  to  furnish,  that  they  had  am- 
ple time  so  to  do  after  demand  therefor  from  plaintiffs,  and  that  such 
delay  on  the  part  of  the  defendants  was  the  occasion  of  plaintiffs* 
delay  in  tendering  performance;  and  the  evidence  shown  in  the  record 
was  sufficient  to  support  such  findings.  Even  though  it  should  be 
held  that  time  was  of  the  essence  of  the  contract,  as  appellants  con- 
tend, they  cannot  complain  of  the  failure  of  plaintiffs  to  tender  per- 
formance of  their  obligations  within  the  time  therein  specified,  if 
such  failure  of  plaintiffs  was  caused  by  defendants*  own  negligence, 
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as  found  by  the  jury.     Mc.Lane  v.  Elder,  23  S.  W.,  758;  Wright  v. 
Meyer,  25  S.  W.,  1122 ;  Wilkens  v.  Wilkerson,  41  S.  W.,  179. 

The  motion  for  rehearing  is  overruled. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  E.  F.  Connell  Land 

Company. 

Decided  May  14,  1910. 

1. — Oontraot  Ij  Telegraph — Complete,  When. 

The  delivery  to  a  telegraph  company  of  a  message  accepting  the  terms 
of  a  proposed  contract  for  the  sale  of  land,  completes  the  contract  when  the 
proposition  was  sent  by  tele^aph.  The  time  when  the  answer  was  delivered  to 
the  party  making  the  proposition,  is  immaterial. 

2.^-8ame— Zand  Agents — Conunluioni . 

Land  agents  are  entitled  to  their  commissions  when,  through  the  medium 
of  the  telegraph,  they  procure  a  purchaser  who  is  ready,  able  and  willing  to 
buy  the  land  offered  him,  and  who  within  the  time  stipulated  by  the  owner 
of  the  land  for  an  acceptance  of  the  proposition  delivers  to  a  telegraph  com- 
liany  an  answer  accepting  the  same.  That  the  message  was  not  delivered  by 
the  telegraph  company  to  the  agents  or  the  owner  imtil  after  the  time  stipu- 
lated, is  immaterial.  And  this  is  true  whether  the  two  telegrams  constitute 
an  enforceable  contract  or  not. 

S. — Same— Breach — ^Eight  of  Action. 

A  land  agent  has  such  a  beneficial  interest  in  the  matter  as  will  en- 
title him  to  maintain  an  action  against  a  telegraph  company  for  damans 
when  the  negligence  of  the  company  in  transmitting  a  message  from  an  m- 
tending  purchaser  causes  the  agent  to  lose  his  commissions  on  a  sale. 

4. — ^Land  Agents — Telegraph  Company — ^No  Kight  of  Action,  When. 

A  land  agent  has  no  cause  of  action  against  a  telegraph  company  for  loss 
of  commissions  on  the  sale  of  land,  alleged  to  have  been  caused  by  negligent 
delay  in  delivering  a  message  of  acceptance  from  an  intending  purchaser,  when 
in  fact  and  in  law  the  agent's  cause  of  action  against  his  principal  is  com- 
plete and  in  no  manner  affected  or  impaired  by  the  delay  in  delivering  the 
miessage. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried  be- 
low before  Hon.  D.  B.  Hill. 

Oeo.  fl*.  Fearons  and  Jno.  W.  Veale,  for  appellant. — if  the  two 
messages  of  January  18th  and  IJHh  constituted  a  completed  contract 
of  sale,  a  suit  for  specific  performance  should  have  been  brought  by 
Hartz  against  Hawkins,  and  appellee's  remedy  was  an  action  against 
Hawkins  for  its  commission.  Western  Union  Tel.  Co.  v.  Davis,  35 
S.  W.,  190;  Patrick  v.  Bowman,  149  IT.  S.,  411. 

An  offer  to  sell,  requiring  an  acceptance  by  telegraph,  is  accepted 
and  an  action  for  specific  performance  will  lie  when  the  acceptance 
is  filed  with  the  telegraph  company,  with  the  charges  for  transmitting 
the  message  paid.  Western  Union  Tel.  Co.  v.  Davis,  35  S.  W.,  190; 
Blake  v.  Hamburg-Bremen  Ins.  Co.  67  Texas,  160;  Duble  v.  Batts  & 
Dean,  38  Texas,  313. 
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Knight  &  Slaion,  for  appellee. 

SPEEB,  Associate  Justice. — The  E.  F.  Connell  Land  Company, 
real  estate  brokers,  sued  the  Western  Union  Telegraph  Company  to 
recover  damages  for  its  negligence  in  failing  to  deliver  to  them  a  tel- 
egram closing  up  a  real  estate  deal,  whereby  they  allege  they  lost 
their  commission  on  the  sale.  From  an  adverse  judgment,  the  tel- 
egraph company  appeals. 

Our  conclusion  that  appellant's  general  demurrer  was  wrongfully 
overruled  is  necessarily  decisive  of  the  appeal.  We  will  not  set  out 
the  entire  petition,  but  the  gist  of  it  is  that  appellees  who  represented 
one  Hawkins,  the  owner  of  three  sections  of  land  in  Deaf  Smith 
County,  were  negotiating  with  C.  Lane  &  Company  of  Danville,  Il- 
linois, real  estate  brokers,  who  represented  one  William  Hartz,  the 
owner  of  four  hundred  and  eighty  acres  of  land  in  Kandiyohi  County, 
Minnesota,  for  an  exchange  of  said  lands.  Appellees  sent  to  Lane  & 
Company  the  following  message:  ^'Hereford,  Texas,  1/18/07.  C. 
Lane  &  Co.,  Danville,  111.  If  you  can  guarantee  loan  of  $10,000  on 
480  acres,  deal  is  made.  Answer  on  or  before  twentieth,  otherwi.se 
deal  off.  E.  F.  Connell  Land  Company.**  Appellant  received  and 
promptly  transmitted  and  delivered  this  message.  On  January  19, 
1907,  C.  Lane  &  Company  prepared  and  delivered  to  appellant  at 
Danville,  Illinois,  for  transmission  to  appellees  at  Hereford,  Texas, 
the  following  telegram:  "Danville,  Illinois,  Jan.  19,  1907.  E.  F. 
Connell  Land  Company,  Hereford,  Texas.  Deal  closed  per  your  tel- 
egram. Party  guaranteed  ten  thousand  dollars  on  four  hundred  and 
eighty  acres.  Letter  follows.  C.  Lane  &  Company.**  Appellant  neg- 
ligently failed  to  deliver  this  message  to  appellees  until  after  Jan- 
uary 20th  and  by  reason  of  this  fact  the  said  Hawkins  refused  to  pay 
them  the  agreed  commissions  of  one  dollar  per  acre,  aggregating  one 
thousand  and  twenty  dollars,  for  which  amount  judgment  was  sought. 

By  using  the  telegraph  as  a  medium  of  communication,  appellees 
must  be  held  to  have  indicated  to  C.  Lane  &  Company  that  their  re- 
ply might  be  returned  in  the  same  way.  And  a  delivery  by  C.  Lane 
&  Company  to  the  telegraph  company  of  the  message  last  quoted,  con- 
stituted an  acceptance  of  the  offer  binding  on  appellees  and  their 
principal.  (Scottish  American  Mortgage  Company  v.  Davis,  46  Texas, 
504;  Western  Union  Tel.  Co.  v.  Davis,  35  S.  W.,  189). 

The  acceptance,  then,  being  complete,  appellees  had  fully  earned 
their  commissions  whether  appellant  ever  delivered  the  Danville  mes- 
sage or  not.  And  this  is  true  whether  the  two  telegrams  constitute 
an  enforceable  "contract  or  not.  Appellees  allege  in  their  petition  that 
at  the  time  of  filing  the  acceptance  with  appellant,  William  Hartz 
was  able  and  willing  to  buy  the  Hawkins  land  at  the  price  and  on  the 
terms  contemplated  by  the  negotiations  between  the  parties,  and  that 
in  consequence  of  appellant*s  failure  to  deliver  it  on  or  before  Jan- 
uary 20th,  the  sale  was  lost.  It  thus  appears  that  appellees  had  earned 
their  commissions  by  finding  a  purchaser  ready,  able  and  willing  to 
buy  their  principals  land  at  the  price  and  on  the  terms  authorized 
within   the  time  stipulated,   and   that  their  commissions   were  fully 
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earned^  regardless  of  whether  the  telegrams  constituted  an  enforceable 
contract.     Hamburger  &  Dreyling  v.  Thomas,  103  Texas,  280. 

There  is  no  doubt  but  that  appellees,  beneficially  interested  as  they 
were  in  the  contract  between  C.  Lane  &  Company  and  appellant,  could 
sue  the  latter  for  damages  for  a  failure  to  comply  with  such  contract. 
Bnt  an  essential  part  of  such  suit  is  to  show  that  they  had  been  dam- 
aged. It  is  not  seen  how  the  failure  of  appellant  to  deliver  the  mes- 
sage on  or  before  January  20th  has  possibly  affected  appellees*  cause 
of  action,  if  they  have  any,  against  Hawkins.  If  it  has  not,  they 
certainly  have  no  cause  of  action  against  appellant.  We  know  of  no 
decision  carrying  the  rule  of  liability  thus  far,  and  we  do  not  think 
it  can  be  justly  so  extended. 

The  judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  sustain  a  general  demurrer  to  appellees'  petition. 

Reversed  and  remanded. 


Pecos  ft  Northern  Texas  Railway  Company  v.  Lee  Bivins 

ET  AL. 
Decided  May  14,  1910. 

1.— Carrier — Idrt  Stock — ^Delay  in  FumiBhingr  Can — ^Xeasvre  of  Bamagei. 

Whether  cattle  are  intended  for  immediate  sale  upon  the  market,  or  for 
feeding  at  destination  and  later  sale,  the  measure  of  damages  for  failure  of  a 
railroad  company  to  furnish  cars  for  their  transportation  as  per  contract,  is 
the  same,  viz.:  the  difference  in  value  of  the  cattle  at  the  immediate  destina- 
tion. 

8. — ^Bame — Contributory  Vegligence. 

Pleading  and  evidence  reviewed  and  held  sufficient  to  render  it  reversible 
error  for  the  trial  court  to  refuse  to  submit  to  the  jury  the  issue  of  con- 
tributory negligence  on  the  part  of  a  shippfer  of  cattle  in  driving  his  cattle 
to  a  railroad  station  when  he'  knew  that  it  was  doubtful  about  the  cars  being 
there,  and  where  he  knew  the  water  and  pasturage  were  bad,  instead  of  holding 
the  cattle  in  better  available  pastures  until  assured  of  the  arrival  of  the  cars. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

Terry,  Cavin  &  Mills  and  Madden,  Trulove  £  Kimhroughy  for  ap- 
pellant<». — If  the  cattle  were  injured  by  being  held  at  Pecos  awaiting 
the  arrival  of  cars,  the  appellee,  Avery,  was  solely  and  absolutely  re- 
sponsible for  such  injuries.  Texas  Central  R.  Co.  v.  O'Laughlin,  72 
S.  W.,  610;  Texas  &  P.  R.  Co.  v.  Edins,  36  Texas  Civ.  App.,  639; 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  87  Texas,  322. 

The  measure  of  damage  for  delay  at  point  of  origin,  in  a  shipment 
of  cattle  not  for  immediate  market  but  for  further  grazing  or  feeding 
before  marketing,  is  the  difference  in  the  value  of  the  cattle  at  the 
place  where  the  delay  occurred,  at  the  time  and  in  the  condition  they 
should  have  been  received  and  shipped,  and  their  value  at  the  time 
and  in  the  condition  they  were  in  fact  received  and  shipped.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Thompson,  44?  S.  W.,  8;  Houston  Cot- 
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ton  Oil  Co.  V.  Trammell,  72  S.  W.,  244;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Hume,  87  Texas,  211. 

The  court  erred  in  failing  and  refusing  to  give  any  charge  to  the 
jury  upon  the  effect  of  the  contributory  negligence  of  the  plaintiffs. 
International  &  6.  X.  B.  Co.  v.  Neff,  87  Texas,  307,  citing  Galveston, 
H.  &  S.  P.  By.  Co.  V.  Bracken,  59  Texas,  71;  International  &  G.  N. 
E.  Co.  V.  Graves,  59  Texas,  330;  St.  Louis  &  S.  P.  By.  Co.  v.  Tra- 
week,  84  Texas,  73;  Martin  v.  Texas  &  P.  By.  Co.,  87  Texas,  117; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Puller,  63  Texas,  470;  Aggs  v.  Shackel- 
ford, 85  Texas,  149;  Brandon  v.  Gulf  City  Mfg.  Co.,  51  Texas,  121, 
128;  Cooper  v.  Dallas,  83  Texas,  242;  Austin  &  N.  W.  By.  Co.  v. 
Anderson,  85  Texas,  90. 

Hendricks  &  Boyce,  Gusiavus,  Bowman  &  Jackson  and  Thos.  F. 
Turner,  for  appellee. — ^Where  the  carrier  has  breached  its  duty  with 
reference  to  the  transportation  of  property  and  damages  have  re- 
sulted, the  measure  of  damages  is  the  difference  between  the  market 
value  of  the  property  in  the  condition  in  which  it  would  have  arrived 
but  for  the  negligence  of  the  defendant,  and  its  market  value  in  the 
condition  in  whicli,  by  reason  of  the  negligence  of  the  defendant,  it 
did  arrive;  and  this  is  true,  although  the  property  is  not  being 
shipped  to  market.  Missouri,  K.  &  T.  By.  Co.  v.  Kyser  &  Suther- 
land, 38  Texas  Civ.  App.,  355;  Pt.  Worth  &  Bio  Grande  By.  Co..  v. 
Word,  111  S.  W.,  754;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Stanley,  3  S.  W., 
111. 

CONNEB,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment 
in  favor  of  tlie  appellees  for  the  sum  of  four  thousand,  five  hundred 
and  sixty-nine  dollars,  and  thirty-two  cents  damages  and  interest 
claimed  for  injuries  to  appellees*  cattle,  because  of  the  failure  to  fur- 
nish cars  at  Pecos,  Texas,  on  May  1,  1907. 

The  cattle  were  gathered  near  Marfa,  some  one  hundred  miles 
south  of  Pecos,  and  then  driven  to  Pecos  by  appellees,  where  they  ar- 
rived on  the  evening  of  April  30th.  The  cars  were  not  furnished  on 
the  next  day,  as  appellees  alleged  appellant  had  contracted  to  do,  but 
arrived  on  the  7th  and  8th  days  of  May  following,  at  which  several 
times  the  cattle  were  loaded  and  transported  to  Amarillo,  Texas,  as 
was  originally  intended,  for  the  purpose  of  grazing  and  later  sale. 

There  were  some  averments  of  damage  during  the  transportation, 
but  this  issue  was  not  submitted,  so  that  the  verdict  and  judgment 
rest  upon  the  evidence  of  damages  pending  the  delay  at  Pecog  from 
the  evening  t)f  April  30th  until  May  7th  and  8th.  Appellees'  evi- 
dence tended  to  show  that  during  this  period  it  became  necessary  to 
confine  the  cattle  in  pastures  having  "salt  grass"  and  alkali  water, 
which  resulted  in  great  damage  to  the  cattle  eating  the  grass  and 
drinking  the  water. 

In  the  third  paragraph  of  the  court's  charge,  the  jury  were  in- 
structed that  in  event  they  found  for  plaintiff,  the  "damages  would 
be  determined  by  the  difference,  if  any,  in  the  market  value  of  said 
cattle  at  Amarillo,  Texas,  at  the  time  they  arrived  at  Amarillo  in  the 
condition  they  were  in  upon  their  arrival,  and  what  their  condition 


172  Texas  Civil  Appeals  Repobts,  Vol.  61.  [May, 

would  have  been,  if  different,  had  they  not  been  so  delayed  at  Pecos, 
Texas,  but  had  been  transported  to  Amarillo  without  such  delay;  and 
such  market  value  would  be  determined  by  ascertaining  from  the  evi- 
dence, if  any.  as  to  what  such  market  value  would  have  been  at  Ama- 
rillo, upon  their  arrival  in  the  condition,  and  at  the  time  they  would 
have  arrived  but  for  such  delay,  if  any.** 

The  charge  is,  perhaps,  inartistic  in  some  particulars,  but  must 
be  sustained,  we  think,  on  the  point  at  which  it  is  most  vigorously  as- 
sailed. Appellant  insists  that  inasmuch  as  the  cattle  were  not  in- 
tended for  immediate  sale  upon  the  market  at  Amarillo,  the  measure 
of  damages  was  not  as  given  by  the  court,  but  the  difference  in  the 
value  of  the  cattle  at  Pecos,  Texas,  at  the  time  and  in  the  condition 
in  which  they  arrived  at  Pecos,  and  at  the  time  and  in  the  condition 
they  were  when  actually  delivered  to  the  railway  company  for  trans- 
portation; and  the  cases  of  Texas  &  P.  Ry.  Co.  v.  Moore,  119  S.  W., 
701,  and  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Thompson,  44  S.  W.,  9, 
are  cited  in  support  of  the  contention.  We  hardly  think  the  case  of 
Railwav  v.  Moore  sustains  the  contention,  and  the  case  of  G.  H.  &  S. 
*  A.  Ry.  Co.  V.  Thompson,  which  seems  to  support  appellant's  view,  is 
based*  upon  Gulf,  C.  &  S.  F.  Railway  Co.  v.  Hume,  87  Texas,  211, 
which,  as  we  think,  properly  construed,  supports  the  rule  given  in  the 
court's  charge. 

In  the  case  of  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Word,  111  S.  W.,  753, 
we  had  occasion  to  examine  the  question  carefully,  and,  citing  numer- 
ous authorities,  there  said:  "Thart  no  distinction  in  the  rule  for  the 
measure  of  damages  is  made  between  cattle  negligently  injured  in 
transportation  shipped  to  market  for  immediate  sale,  and  these  in- 
tended for  grazing  and  later  sale."  To  the  same  effect  we  think  is  the 
case  of  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Kvser  &  Sutherland, 
38  Texas  Civ.  App.,  355,  (87  S.  W.,  389),  by  the  Court  of  Civil  Ap- 
peals for  the  Third  District,  in  which  writ  of  error  was  refused  by  the 
Supreme  Court. 

The  proof  in  this  case,  however,  shows  that  at  the  time  appellees 
drove  their  cattle  into  Pecos,  they  were  not  then  actually  tendered  to 
the  company  for  shipment,  but  driven  on  to  nearby  pastures  for  the 
purpose  of  holding  until  cars  should  arrive,  the  absence  of  the  cars 
having  been  ascertained  prior  to  this  time,  and  appellant  insists  that 
this  fact  distinguishes  the  case  from  that  of  Railway  v.  Word  above 
cited,  where  the  injuries  to  the  cattle  occurred  during  the  transporta- 
tion. But  we  do  not  think  the  fact  mentioned  sufficient  reason  for 
changing  the  rule  for  the  measure  of  damages  as  we  have  indicated 
it  should  be.  In  the  case  of  Railway  v.  Kyser  &  Suth^land,  supra, 
it  is  said  that  "the  gist  of  the  plaintiffs'  action  was  the  breach  of  a 
contract  to  furnish  cars  for  the  shipment  of  certain  cattle  from  Wag- 
goner, Ind.  T.,  to  Marlin,  Texas,"  and  the  opinion  gives  no  indication 
of  damages  arising  to  the  cattle  during  transportation.  Nevertheless, 
the  court  states  that:  ^TVhile  the  cattle  were  not  intended  to  be 
placed  upon  the  market  as  soon  as  they  reached  their  destination,  but 
were  shipped  there  for  the  purpose  of  feeding  them  preparatory  to 
placing  them  upon  the  market,  we  hold  that  the  difference  in  the  mar- 
ket value  at  Marlin  was  the  correct  measure  of  damages."    It  is  un 
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disputed  that  appellees  gathered  and  drove  their  cattle  to  Pecos  for 
the  purpose  of  shipment  to  Amarillo  and  that  the  shipment  was 
subsequently  made  as  contemplated.  In  such  a  case^  it  seems  to  us 
that  it  can  make  no  difference  in  the  measure  of  damages  whether  the 
injuries  to  the  cattle  arose  while  actually  awaiting  cars,  or  during  the 
transportation,  provided,  of  course,  the  delay  was  attributable  to  neg- 
ligence or  a  breach  of  contract  on  the  part  of  the  transporting  com- 
pany. In  either  case  the  actual  loss  to  the  nhipper  is  the  lessened  mar- 
ket value  of  his  property,  at  the  time  and  place  of  arrival  at  destina- 
tion. Such  rule  seems  more  certainly  to  exclude  speculative  consid- 
erations and  attain  just  compensation  for  the  injuries  sustained, 
which  is  the  object  of  the  law. 

Appellant  assigns  error  to  the  courts  refusal  to  give  the  following 
special  charge: 

"Gentlemen  of  the  jury:  If  you  believe  from  the  evidence  that  the 
plaintifiEs  made  a  contract  with  H.  Parmer  to  furnish  cars  for  the 
shipment  of  the  cattle  in  question  at  Pecos,  Texas,  on  the  1st  day  of 
May,  1907,  and  that  said  Parmer  was  authorized  to  bind  defendants 
in  such  contract,  and  that  defendants  failed  to  furnish  said  cars  until 
the  7th  and  8th  days  of  May,  1907,  and  if  you  further  believe  that 
plaintiff  brought  said  cattle  to  Pecos  and  held  them  in  pasture  near 
Pecos,  until  said  cars  were  furnished;  and  if  you  further  believe  that 
said  cattle  were  pastured  on  salt  grass  and  were  allowed  to  drink 
more  or  less  alkali  water,  and  that  they  were  injured  thereby,  yet,  if 
you  further  believe  that  the  said  plaintiffs,  or  either  of  them  were 
negligent  in  not  providing  for  said  cattle  better  pasturage  or  better 
water,  while  holding  them  awaiting  cars,  and  that  said  injuries  were 
proximately  caused  by  such  negligence,  then  the  plaintiffs  can  not  re- 
cover for  such  injuries  to  said  cattle.  By  the  term  of  negligence,  as 
used  in  this  charge,  is  meant  the  lack  or  want  of  such  care  as  an  or- 
dinarily prudent  person  would  have  used,  under  the  same  or  similar 
circumstances." 

We  think  this  assignment  must  be  sustained.  There  was  evidence 
tending  to  show  that  all  parties  knew,  becaus3  of  the  numerous  orders 
for  cars  and  other  conditions,  it  was  uncertain  just  when  the  cars 
demanded  in  this  case  could  be  delivered  at  Pecos;  that  Mr.  Avery, 
one  of  the  appellees,  who  personally  gathered  the  cattle  and  conducted 
the  shipment,  knew  of  the  conditions  at  Pecos  with  respect  to  the 
grass  and  water,  and  immediately  before  starting  to  Marfa  to  gather 
the  cattle,  explained  to  Mr:  Parmer,  appellants  agent,  through  whom 
it  was  alleged  the  contract  for  cars  was  made,  the  damage  that  would 
result  to  the  cattle  in  event  he  should  be  required  to  hold  them  at 
Pecos  awaiting  cars,  and  arranged  with  Parmer  for  an  answer  to  a 
telegram  in  event  the  cars  had  not  arrived  when  he  was  ready  to  start 
from  Marfa;  Mr.  Avery  also  testified  to  the  effect  that  he  had  made 
arrangements  with  McCutcheon  Bros.,  some  fifty  miles  out  from  Pecos, 
for  holding  the  cattle  there  in  case  he  could  not  get  cars  promptly  at 
Pecos;  that  when  ready  to  start  from  Marfa  he  wired  Parmer  of  that 
fact,  but  receiving  no  answer,  he  drove  his  cattle  on  toward  Pecos, 
arriving  at  the  Riggs*  pasture  some  twenty  miles  from  Pecos,  about 
April  28th;  that  thus  far  there  had  been  neither  salt  grass  nor  alkali 
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water;  that  on  the  morning  of  April  29th  he  left  the  cattle  and  rode 
into  Pecos  in  advance,  reaching  there  the  same  day  and  found  the 
cars  had  not  arrived;  that  he  wired  Mr.  Turner,  the  manager  of  the 
railway  company,  saying  that  there  was  neither  grass  nor  water  at 
Pecos,  and  that  he  woul^  suffer  loss ;  that  he  received  a  wire  from  Mr. 
Turner  stating  that  there  were  so  many  orders  for  cars  ahead  of  his 
that  he.  Turner,  could  not  estimate  when  the  cattle  could  be  loaded, 
adding:  ^^Better  get  the  cattle  back  on  range  where  you  can  hold 
them  until  cars  are  in.'*  Parmer  testified  to  the  effect  that  when 
Avery  came  to  his  office  stating  that  he  would  go  to  Marfa  to  receive 
his  cattle,  and  wanting  assurance  from  the  witness  that  cars  would  be 
at  Pecos  by  the  first  of  May,  that  he  told  him  it  would  be  impossible 
to  give  him  any  such  assurance;  that  after  talking  the  matter  over 
some  time  witness  declined  to  make  any  promise  one  way  or  the  other 
about  it,  instructing  Aveiy  not  to  bring  his  cattle  into  Pecos  until  he 
knew  that  the  cars  would  be  there  for  him  to  load  in;  that  witness 
suggested  that  Mr.  Avery  should  send. a  man  into  Pecos  two  or  three 
days  ahead  of  the  cattle,  and  hold  them  where  there  was  grass  and 
water  until  he  could  learn  with  certainty  when  the  cars  would  be  there ; 
that  Mr.  Avery  then  proposed  to  witness  that  when  Avery  got  to  Mar- 
fa  he  should  wire  witness;  that  witness  told  him  he  did  not  think  he 
would  have  any  moi:e  to  say  at  that  time,  than  at  the  time  they  were 
talking,  but  that  if  witness  had  any  further  information  to  give  when 
he  wired  he  would  give  it,  but  he  did  not  expect  to  have  any  more. 

The  rule  is  quite  familiar  that  if  there  be  any  evidence  tending  to 
support  an  issue,  it  is  the  duty  of  the  court  to  submit  it.  We  think 
the  evidence  above  briefly  referred  to  at  least  sufficient  to  raise  the 
issue  of  Avery^s  contributory  negligence  in  a  failure  to  hold  his  cat- 
tle either  at  McCutcheon's  or  Biggs*  pasture,  where  there  was  neither 
alkali  water  nor  salt  grass,  until  he  had  greater  assurance  of  the  ar- 
rival of  the  cars  in  which  he  intended  to  ship  his  cattle.  True,  Avery's 
testimony  tends  to  show  that  he  exercised  ordinary  care  in  this  re- 
spect under  the  circumstances,  but  in  passing  on  the  question  pre- 
sented it  is  our  duty  to  accept  the  evidence  most  favorable  to  appel- 
lant, and  so  construing  it,  we  think,  as  stated,  that  the  evidence  pre- 
sented the  issue  and  that  the  court  should  have  submitted  it  to  the 
jury. 

Appellee  insists  that  the  assignment  presenting  the  question  is  in- 
suflBcient  and  that  there  was  no  plea  of  contributory  negligence  pointed 
out.  The  assignment,  however,  we  think  sufficient  under  the  recent 
case  of  Louisiana  &  T.  Lbr.  Co.  v.  Kennedy,  103  Texas,  297.  It  was 
stated  by  appellant  in  the  preliminary  statement  of  the  case  that  the 
plea  of  contributory  negligence  was  presented,  and  by  reference  to 
the  record  we  find  such  plea.  The  plea  seems  quite  general,  but  there 
is  no  exception  to  it  and  we  therefore  do  not  feel  authorized  to  deny 
appellant  the  benefit  of  the  issue  of  contributory  negligence  so  pre- 
sented by  the  pleading  and  evidence. 

There  are  numerous  other  assignments,  but  many  of  them  are  ren- 
dered immaterial  by  the  foregoing  conclusion,  and  in  those  remaining, 
no  error  is  pointed  out  of  which  appellant  can  complain.  For  the 
error  of  the  court,  however,  in  refusing  to  submit  the  issue  of  con- 
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tributory  negligence  the  judgment  will  be  reversed  and  the  cause  re« 
manded. 

Reversed  and  remanded. 


Chicago,  Book  Island  &  Gulf  Bailway  Company  v.  J.  B.  Clabk. 

Decided  May  14,  1010. 

1. — Household  Ooods^-Xarket  Value — (lualiHed  Witness. 

The  mere  fact  that  a  witness  admitted  on  cross-examinaticMi  that  he  did 
not  know  of  any  sales  of  second-hand  household  goods  at  a  certain  time  and 
place,  would  not  necessarily  disqualify  him  from  testifying  as  to  their  market 
value  at  said  time  and  place.  He  may  have  known  the  market  value  In  many 
other  ways. 


The  issue  being  as  to  the  market  value  of  second-hand  feathers,  the  court 
erred  in  excluding  the  testimony  of  a  witness  as  to  such  value  who  stated  that 
although  he  had  never  bought  or  sold,  nor  seen  bought  nor  sold  any  second- 
hand feathers  at  the  particular  place  in  question,  yet  he  knew  the  market 
value  of  such  feathers  at  or  near  that  place  by  having  received  the  market 
quotations  for  the  same  covering  that  date  and  place;  that  he  had  bought 
and  sold  both  new  and  second-hand  feathers  at  other  places  in  the  United 
States  and  in  Mexico;  that  there  was  a  general  and  tolerably  stable  market 
for  said  commodity  and  practically  the  same  prices  obtained  all  over  the  United 
States;  that  the  market  quotations  are  acted  upon  by  dealers  in  different  parts 
of  the  country. 

8w — Appeal — ^Bemlttltar — ^Practice. 

Where  testimony  as  to  the  market  value  of  an  article  in  controversy  is 
improperly  excluded,  the  appellate  court  may  require  the  appellee  to  remit 
the  difference  between  his  testimony  and  the  excluded  testimony  as  to  value, 
as  a  condition  upon  which  the  judgment  will  be  affirmed. 

Appeal  from  the  Connty  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  W.  M.  Jeter. 

N.  H.  Lassiter,  Robert  Harrison  and  Turner  dk  Boyce,  for  appel- 
lant 

Cooper  <&  Stanford  for  appellee. 

CONNEB,  Chief  Justice. — On  appeal  from  a  Justice  Court  ap- 
pellee recovered  a  judgment  against  appellant  for  the  sum  of  one  hun- 
dred and  sixty-five  dollars,  as  the  value  of  certain  household  articles 
given  to  appellant  for  shipment  from  Amarillo,  Texas,  over  the  line 
of  appellant  s  road  to  Columbus,  Kentucky,  some  time  during  August 
or  September,  1907,  and  never  delivered. 

While  appellant  insists  that  there  is  no  evidence  that  it  ever  re- 
ceived the  goods  in  question  for  shipment,  we  think  this  can  scarcely 
be  doubted  in  View  of  the  evidence  showing  that  appellant  about  the 
time  alleged  issued  its  bill  of  lading  therefor. 

As  we  construe  the  record,  there  is  really  but  two  questions  pre- 
sented that  we  need  discuss.  They  are,  first,  were  the  witnesses  who 
testified  for  appellee  as  to  the  market  value  of  his  goods  in  Columbus, 
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qualified  to  speak  on  the  subject,  and  second,  did  the  court  rule  cor- 
rectly in  excluding  the  testimony  of  C.  P.  Roberts  for  want  of  qual- 
ification on  the  same  subject? 

On  the  first  question  we  can  not  say  that  the  court  committed  error. 
Appellee's  witnesses  all  testified  that  they  were  familiar  with  the  goods 
in  question,  and  knew  their  reasonable  market  value  at  Columbus, 
Kentucky,  in  August  and  September,  1907,  though  each,  on  cross- 
examination  admitted  that  he  or  she  had  not  known  of  a  sale  of  sec- 
ond hand  household  goods  at  that  place  those  two  months.  The  mere 
fact,  however,  that  they  may  not  have  known  of  sales  during  the 
months  named  would  not  necessarily  disqualify  them.  They  may 
have  known  the  market  value  in  many  other  ways,  and  the  simple 
fact  so  stated  on  cross-examination  is  not  sufficient  in  our  judgment, 
to  justify  a  holding  that  the  court  erred  in  overruling  the  objection 
to  their  testimony  on  the  ground  that  they  were  not  qualified. 

On  the  second  question,  however,  we  think  appellant's  contention 
must  be  sustained.  Among  the  articles  for  which  appellee  sued,  there 
were  one  fifty-pound  feather  bed  and  four  five-pound  feather  pillows, 
the  value  of  which  was  fixed  by  the  testimony  of  appellee  at  ninety- 
five  cents  per  pound.  Appellant  offered  to  prove  and  could  have  pro- 
ven, so  the  bill  of  exception  shows,  by  the  witness,  Roberts,  that  "the 
reasonable  market  value  of  second  hand  feathers  at  or  near  Columbus, 
Kentucky,  and  Hickman  County,  Kentucky,  during  the  months  of 
August  and  September,  1907,  ranged  from  thirty-five  to  forty  cents 
per  pound,  owing  to  the  condition  of  the  particular  feathers  being 
sold."  This  was  objected  to,  and  excluded  on  the  ground  that  the 
witness  was  not  qualified  on  the  subject,  but  we  think  in  this  the 
court  erred.  He  testified,  as  appears  from  the  statement  of  facts, 
among  other  things,  that  although  he  had  "never  bought  nor  sold,  nor 
saw  bought  nor  sold  any  second  hand  feathers  at  or  near  Columbus, 
Hickman  County,  Kentucky,"  yet  that  he  knew  the  market  value 
of  second  hand  feathers  at  or  near  that  place  'T>y  reason  of  having 
received  the  market  quotations  for  second  hand  feathers,  which  cov- 
ered this  date."  He  further  testified  to  an  experience  in  El  Paso 
and  Amarillo,  Texas,  and  at  Shauwah,  Mexico,  in  furniture  and  sec- 
ond hand  stores  and  in  buying  and  selling  both  new  and  second  hand 
-feathers;  that  "there  is  a  general  and  tolerably  stable  market  for  both 
new  and  second  hand  feathers,  and  practically  the  same  prices  obtain 
all  over  the  United  States;"  that  he  knew  the  market  value  of  second 
hand  feathers  in  Amarillo  during  the  months  of  August  and  Sep- 
tember, 1907,  by  reason  of  buying  and  selling  the  same,  and  ^Tcnew 
the  reasonable  market  value  of  feathers  in  other  portions  of  the  United 
States  by  reason  of  having  received  regularly,  reports  from  important 
feather  markets  near  Nashville,  Tennessee,  and  St.  Louis,  Missouri." 
That  "quotations  are  given  general  circulation  and  are  acted  upon  by 
dealers  in  feathers  in  different  parts  of  the  country;"  that  "the  re- 
ports received  from  Nashville,  Tennessee,  and  St.  Louis,  Missouri, 
quoted  prices  covering  the  State  of  Kentucky."  We  think  the  witness 
showed  himself  qualified  to  give  his  opinion  and  that  the  court  erred 
in  excluding  it. 

This  conclusion,  however,  need  not  necessarily  cause  a  reversal  of 
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the  case.  The  difference  in  value  of  the  feathers  at  the  price  stated 
by  appellee's  witnesses,  and  at  the  lowest  price  stated  by  Roberts 
amounts  to  forty-two  dollars,  which,  if  deducted  from  the  amount  of 
appellee's  recovery,  would  necessarily  deprive  the  court's  ruling  of 
any  prejudicial  effect.  It  is  accordingly  ordered  that  if  appellee  with- 
in twenty  days  shall  remit  the  sum  of  forty-two  dollars,  the  judgment 
for  the  remainder  will  be  aflBrmed,  otherwise  it  will  be  reversed  and 
the  cause  remanded,  appellee  to  pay  the  costs  of  this  appeal,  in  any 
event. 

Affirmed  on  Remittitur, 


Western  Union  Telegraph  Company  v.  J.  B.  Guinn. 

Decided  May  14,  1910. 

1. — ^TelegraplL  Company — ^Dnty — Chars^e. 

In  a  suit  against  a  telegraph  company  for  damages  for  delay  in  the  trans- 
mission and  delivery  of  a  message,  charge  of  the  court  considered  and  held, 
when  looked  to  as  a  whole,  not  subject  to  the  objection  that  it  imposed  upon 
the  defendant  a  greater  degree  of  care  than  that  required  by  law. 

8. — Same— Charge — "Beasonable  Care." 

The  expression  "ordinary  care"  means  no  less  than  "reasonable  care,"  and 
tl^B  use  of  the  one  instead  of  the  other  in  the  charge  of  the  court  in  defining 
the  duty  of  a  telegraph  company  to  transmit  and  deliver  a  message  is  not 
prejudicial  error. 

3. — Same — ^Delay — ^Strlke — Charge. 

Charge  of  the  court  considered  in  a  suit  against  a  telegraph  company  for 
delay  in  transmitting  and  delivering  a  message  and  wherein  the  company 
plead  as  a  defense  that  strikers  interfered  with  the  operation  of  its  lines, 
and  held  not  subject  to  the  objection  that  it  permitted  the  jury  to  determine 
who  was  at  fault  in  the  strike. 

4. — Same — ^Negligence — ^Evidence. 

The  evidence  showed  that  the  manager  of  a  telegraph  office  pending  a 
strike  afnong  the  employees  received  without  objection  a  message  for  trans- 
mission and  delivery;  that  within  thirty-five  minutes  thereafter  it  had  been 
transmitted  to  a  relay  office;  that  the  operator  at  the  relay  office,  without 
making  any  effort  to  transmit  the  same  by  wire,  forwarded  the  message  by 
mail  although  he  was  not  one  of  the  strikers  himself  and  no  other  operator 
on  the  line  had  refused  to  receive  and  forward  the  message;  and  that  there 
were  other  lines  not  affected  by  the  alleged  strike  over  which  the  company 
might  have  sent  the  message.  Held,  the  evidence  was  sufficint  to  support  a 
verdict  and  judgment  against  the  company  for  damages  for  negligent  delay  in 
delivering  the  message. 

Appeal  from  the  District  Court  of  Hall  Comity,  Texas.  Tried  be- 
low before  Hon.  S.  P.  Huff. 

N.  L.  Lindsley,  L.  H.  Maihis,  J.  H,  Bartoise,  Jr.,  and  Charles  C. 
JTuf,  for  appellant. — It  is  the  duty  of  a  telegraph  company  to  use 
ordinary  care  in  the  transmission  and  delivery  of  messages  intrusted 
to  it  for  transmission.  Western  Union  Tel.  Co.  v.  McDonald,  42  Tex- 
afl  Civ.  App.,  229;  Western  Union  Tel.  Co.  v.  Stiles,  35  S.  W.,  76; 
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Hargrave  v.  Western  Union  Tel.  Co.,  60  S.  W.,  687;  Western  TTnion 
Tel.  Co.  V.  True,  101  Texas,  236. 

The  telegraph  company  was  only  required  to  exercise  ordinary  care 
to  overcome  obstacles  of  ^he  strike  in  transmitting  a^d  delivering  this 
message,  and  the  charge  of  the  court  requiring  it  to  use  reasonable 
rare  and  diligence  to  overcome  obstacles  interposed  (meaning  strike 
interferences)  and  to  forward  such  messages  as  promptly  as  reason- 
able diligence  and  care  permitted  and  required,  was  misleading  and 
placed  upon  the  telegraph  company  a  higher  degree  of  care  than  re- 
quired by  it  under  the  law.  Louisville  &  N.  B.  Co.  v.  Queen  City 
Coal  Co.,  4  Am.  &  Eng.  R.  R.  Cases,  (X.  S.),  389;  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Levi,  76  Texas,  342 ;  Galveston,  H.  &  S.  A  Ry.  Co.  v.  Gate- 
wood.  79  Texas,  95;  International  &  G.  N.  R.  Co.  v.  Tisdale,  74  Texas, 
17;  Hamilton  v.  Western  N.  C.  R.  Co.,  96  K  C,  398. 

The  telegraph  company  was  required  to  exercise  ordinary  care  in  the 
transmission  and  delivery  of  the  message  intrusted  to  it,  and  was  not 
required  under  the  law  to  employ  other  means  for  the  transmission 
and  delivery  of  this  message,  than  its  own  wires  and  delivery  lines. 
Same  authorities. 

Where  in  a  suit  against  a  telegraph  company  the  defendant  pleads 
as  a  reason  of  failure  to  promptly  deliver  a  message  that  its  lines  were 
interrupted  by  strikers,  and  there  is  testimony  tending  to  raise  this 
issue,  it  was  error  for  the  court  to  charge  the  jury  that  they  would 
find  for  the  plaintiflp,  unless  they  found  that  the  interruption  and  de- 
lay was  not  caused  by  the  negligence  of  the  defendant;  thus  permit- 
ting the  jury  to  determine  the  question  of  whether  or  not  the  tel- 
egraph company  or  the  strikers  were  wrong  in  the  matter  of  the  strike, 
and  allowing  them  to  return  a  verdict  against  the  defendant  on  such 
a  finding.  International  &  G.  X.  R.  Co.  v.  Server,  3  Texas  Civ.  App., 
536;  Missouri  Pac.  Ry.  Co.  v.  Levi,  14  S.  W.,  1062;  Southern  Pac.  Ry. 
Co.  V.  Johnson,  15  S.  W.,  122;  International  &  G.  N*.  R.  Co.  v.  Hynes, 
3  Texas  Civ.  App.,  20. 

Carrier  need  not  show  that  strike  was  not  caused  by  it: — Pittsburgh 
R.  Co.  V.  HoUowell,  65  Ind.,  188 ;  Lake  Shore  Rv.  Co.  v.  Bennett,  89 
Ind.,  457;  Hamilton  v.  Western  N,  C.  Ry.  Co.,  96  K  C,  398. 

A  telegraph  company  is  not  liable  for  damages  on  account  of  delay 
in  transmitting  and  delivering  a  message  advising  a  jarty  of  the  seri- 
ous illness  of  a  son,  where  the  delay  was  caused  by  the  unlawful  act 
of  strikers  and  strike  sympathizers.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Levi, 
76  Texas,  342;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Gatewood,  79  Texas,  95; 
International  &  G.  N.  R.  Co.  v.  Hynes,  3  Texas  Civ.  App.,  20;  Inter- 
national &  G.  K  R.  Co.  V.  Server,  3  Texas  App.  Civ.,  536;  Inter- 
national &  G.  N.  R.  Co.  V.  Tisdale,  74  Texas,  17;  Hamilton  v.  Western 
K  C.  R.  Co.,  96  N.  C,  398;  Empire  Co.  v.  Philadelphia  Rv.  Co.,  77 
Fed.,  926. 

Rich  &  Thome  and  2?.  TT.  Ball,  for  appellee. — ^^Ordinary  care**  and 
^'reasonable  care''  are  synonymous  terms  and  may  be  used  interchange- 
ably in  instructions  to  juries;  also,  ^'ordinary  diligence*^  and  "reason- 
able diligence"  are  likewise  synonymous  terms.  Spaulding  v.  Metro- 
politan St.  Ry.  Co.,  107  S.  W.,  1049;  Black  v.  Chicago,  B.  &  Q.  Ry. 
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Co.,  46  N.  W.,  428 ;  Baltimore  &  Ohio  By.  Co.  v.  Faith,  51  N  E.,  807 ; 
Chicago,  B.  &  Q.  Ey.  Co.  v.  Yorty,  42  if.  B.,  64 ;  Nolan  v.  New  York 
4;  N.  H.  Ry.  Co.,  4  Atl.,  106 ;  Taylor  v.  City  of  Ballard,  64  Pac,  143 ; 
Illinois  Cent.  By.  Co.  v.  Noble,  32  N.  E.,  684;  Tompert  v.  Hastings 
Pavement  Co.,  55  N.  Y.  Supp.,  177. 

In  defining  the  duty  or  degree  of  care  and  diligence  required  of  a 
telegraph  company  in  the  transmission  and  delivery  of  messages,  the 
entire  charge  should  be  looked  to  for  a  correct  statement  of  law.  Wes- 
tern U.  Tel.  Co.  V.  McDonald,  42  Texas  Civ.  App.,  229;  Pordyce  v. 
Culver,  2  Texas  Civ.  App.,  569. 

Where  a  telegraph  company  is  seeking  to  avoid  liability  because  of 
a  contract  against  liability  where  delay  is  caused  by  "unavoidable  in- 
terruptions of  its  lines,**  it  is  proper  and  right  that  the  court  should 
call  upon  the  jury  to  find  whether  or  not  the  interruption  was  the 
fault  or  negligence  of  the  company.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Levi, 
76  Texas,  342;  International  &  6.  N.  B.  Co.  v.  Server,  3  Texas  App, 
Civ.,  sec.  441. 

CONNEB,  Chief  Justice. — ^Appellee  instituted  this  suit  to  recover 
damages,  alleging  that  on  the  first  day  of  October,  1907,  one  Leonard 
Depauw,  acting  for  the  plaintiff,  delivered  to  the  defendant  at  Wichita 
Palls  for  transmission  to  plaintiflP  at  Memphis,  Texas,  the  following 
message:  "J.  E.  Guinn,  Memphis  Texas.  Come  tonight;  Hugh  is  no 
better.  Ann  Guinn.'*  That  said  telegram  was  delivered  to  the  de- 
fendant and  the  charges  of  twenty-five  cents  paid  to,  and  accepted  by 
the  defendant  for  the  transmission  of  the  message;  that  the  plaintiff 
resided  in  the  town  of  Memphis  at  the  time  the  message  should  have 
been  delivered,  and  could  have  been  there  found  had  the  message  been 
transmitted  with  reasonable  diligence  and  reasonable  effort  put  forth 
to  deliver  the  same;  that  the  defendant  negligently  failed  to  deliver 
the  said  message  until  the  third  day  of  October,  1907 ;  that  Ann  Guinn, 
whose  name  was  signed  to  the  message,  was  the  wife  of  the  Hugh 
Guinn  referred  to  therein,  and  that  said  Hugh  Guinn  was  the  son  of 
the  plaintiff,  who  or  some  time  prior  to  the  date  of  the  message  had 
been  sick  in  Wichita  County,  and  that  said  message  was  sent  to  plain- 
tiff to  notify  him  of  the  serious  condition  of  said  son;  that  the  sick- 
ness of  said  son  resulted  in  his  death  within  a  few  days  after  the  date 
of  the  said  telegram,  and  that  on  account  of  the  delay  in  the  delivery 
of  the  message,  the  plaintiff  was  deprived  of  seeing  his  son  alive,  and 
only  reached  Wichita  Palls  in  time  for  his  burial. 

The  defendant  answered  by  general  demurrer,  special  exceptions, 
the  general  denial,  plea  of  contributory  negligence,  and  specially  that 
if  there  was  a  delay  in  the  delivery  of  the  message,  it  was  by  reason 
of  unavoidable  interruption  in  the  working  of  defendant's  lines  between 
Wichita  Palls  and  Memphis,  Texas,  caused  by  the  wrongful,  unlawful, 
and  disloyal  acts  of  a  large  number  of  defendant's  employees  and  their 
sympathizers,  who,  both  openly  and  secretly,  in  violation  of  law  and 
tiieir  duties,  were  constantly  grounding  or  opening  defendant's  wires 
80  that  messages  could  not  be  transmitted  over  them,  which  condition 
had  existed  for  weeks  before  and  existed  for  weeks  after  the  alleged 
delivery  to  defendant's  agents  at  Wichita  Palls,  of  the  message  in  ques- 
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tion,  and  which  defendant  had  used  ordinary  and  extraordinary  care 
to  prevent  and  remedy,  but  had  been  wholly  unable  to  do  so.  The 
trial  resulted  in  a  verdict  and  judgment  in  appellee's  favor  for  the  sum 
of  seven  hundred  and  fifty  dollars. 

Omitting  formal  parts,  the  court  thus  submitted  the  case: 

"Gentlemen  of  the  jury: — ^You  are  instructed  as  to  the  law  of  this 
case  as  follows: 

"1st.  Where  a  telegraph  company  receives  a  message  for  transmis- 
sion and  agrees  to  do  so  for  the  charges  made  for  the  same,  the  law 
implies  that  it  will  transmit  and  deliver  the  same  within  a  reasonable 
time.  What  is  such  reasonable  time  is  not  susceptible  to  definition, 
further  than  to  say,  that  it  is  such  time  as  a  man  of  reasonable  dili- 
gence and  prudence  would  require  for  the  transmission  of  his  own  mes- 
sage under  the  same  or  similar  circumstances.  And  a  failure  to  use 
such  diligence  would  constitute  negligence  on  the  part  of  the  telegraph 
company  so  receiving  such  message,  as  above  stated. 

"2nd.  If  you  shall  find  from  the  evidence  that  Leonard  Depauw 
as  agent  for  the  plaintiff,  on  October  1st,  1907,  delivered  to  the  agent 
of  the  defendant  at  Wichita  Falls,  Texas,  a  message  directed  to  the 
plaintiff,  J.  E.  Guinn,  at  Memphis,  Texas,  purporting  to  be  signed  by 
Ann  Guinn  to  the  effect  following:  Tome  tonight;  Hugh  is  no  bet- 
ter,' and  that  said  Depauw  delivered  the  same  to  the  defendant's  agent, 
and  which  was  accepted  by  said  company,  to  be  transmitted  to  the 
plaintiff,  and  that  the  person  referred  to  was  the  son  of  plaintiff,  who 
at  that  time  was  seriously  sick  at  Wichita  Falls,  and  who  afterwards 
died;  and  you  find  that  the  defendant  company,  by  such  message,  was 
informed  of  its  importance,  and  that  it  was  urgent  that  it  be  delivered 
with  diligence,  and  that  if  it  had  been  transmitted  with  diligence  and 
delivered  to  plaintiff,  he  could  and  would  have  gone  to  his  son,  and 
could  and  would  have  seen  him  and  been  with  him. before  his  death; 
and  you  find  that  the  company  did  not  with  diligence,  transmit  and 
deliver  the  message  until  it  was  too  late  for  plaintiff  to  see  his  son  be- 
fore his  death,  and  that  by  such  delay  plaintiff  was  deprived  of  being 
with  his  son  before  his  death;  and  you  find  that  the  message  was  de- 
livered to  the  plaintiff  too  late  for  him  to  see  his  son  before  his  death, 
and  such  delay  was  nec^ligence  on  the  part  of  the  defendant  company, 
and  from  which  plaintiff  was  caused  to  suffer  mental  distress  and  an- 
guish, because  of  the  fact  of  his  inability  to  see  his  son  before  his 
death,  and  be  with  him  in  the  hour  of  his  death,  you  may  then  find 
for  him  such  damages  as  will  reasonably  compensate  him  for  such  men- 
tal anguish  suffered  by  plaintiff,  by  reason  of  his  failure  to  see  his  son 
before  his  death,  and  be  with  him  at  the  time  of  his  death.  It  is  for 
you  to  say  from  all  the  facts  and  circumstances  before  you  in  evidence 
what  sum  will  reasonably  compensate  the  plaintiff  for  the  mental  suf- 
fering and  anguish  he  has  endured  thereby,  if  any ;  but  you  can  not  as- 
sess any  damages  against  the  defendant  as  a  punishment  of  said  com- 
pany for  negligence,  if  any,  but  only  such  sum  as  will  reasonably  com- 
pensate plaintiff  for  his  mental  suffering,  if  any,  by  reason  of  his  fail- 
ure to  see  his  son  before  his  death. 

"3rd.  You  are  instructed  that  all  that  can  be  lawfully  requirecT  of 
a  telegraph  company  in  respect  to  the  transmission  and  delivery  of  a 
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message  is^  that  it  shall  exercise  reasonable  care  to  forward  and  de- 
liver same  promptly.  There  is  no  absolute  duty  resting  on  a  telegraph 
company  in  the  transmission  and  delivery  of  messages  within  what  is, 
under  ordinary  circumstances,  a  reasonable  time,  when  the  action  of 
men  acting  unlawfully,  such  as  strikers  and  the  like,  interferes  with 
the  transmission  of  messages  over  its  lines  through  no  fault  on  its  part. 
Its  only  duty  under  such  circumstances,  if  not  otherwise  at  fault,  is  to 
use  reasonable  care  and  diligence  to  overcome  the  obstacles  interposed, 
And  to  forward  such  messages  as  promptly  as  reasonable  diligence  and 
care  permit  and  require. 

*'If,  therefore,  you  believe*  that  there  was  an  tmusual  delay  on  the 
part  of  the  defendant  in  the  transmission  and  delivery  of  the  message 
in  question,  but  that  such  delay  was  caused,  as  pleaded  by  the  defend- 
ant, by  strikers  among  its  employees  or  sympathizers,  and  that  de- 
fendant exercised  reasonable  diligence  and  care  to  overcome  the  ob- 
stacles interposed  by  such  strikers  and  sympathizers,  and  that  said  de- 
lay was  not  caused  by  the  doing  or  the  omission  to  do  on  the  part  of 
defendant,  anything  which  a  reasonably  prudent  man  would  have  done, 
or  would  not  have  omitted  to  do,  as  the  case  may  be,  under  the  same 
or  similar  circumstances  to  facilitate  the  transmission  and  delivery  of 
his  own  message,  you  will  then  find  in  defendant's  favor  on  this  issue. 

"4th.  If  you  shall  find  that  at  the  time  Depauw  delivered  the  mes- 
sage to  defendant's  agent  at  Wichita  Falls,  Texas,  he  was  informed 
by  the  agent  of  the  strike  condition  and  of  defendant's  probable  in- 
ability to  promptly  transmit  and  deliver  the  same  to  plaintifiE;  or  if 
you  find  that  Depauw  knew  of  such  strike  condition  and  that  there 
were  difficulties  in  getting  the  message  through,  and  that  there 
were  other  and  different  methods  of  getting  word  to  plaintiflE  of  his 
son's  condition  in  time  for  him  to  have  been  present  with  his  son  be- 
fore his  death,  and  you  find  that  an  ordinarily  prudent  m€in  would 
have,  under  the  same  or  similar  circumstances,  sought  such  other  meth- 
ods to  send  word  to  j)laintif!,  and  that  Depauw's  failure  to  find  some 
other  method  of  communication  contributed  to  plaintiff's  failure  to  be 
present  before  his  son's  death;  then  if  he  so  contributed,  you  can  find 
no  damages  for  plaintiff  for  the  mental  distress  and  anguish  he  suf- 
fered, if  any,  by  reason  of  defendant's  failure  to  properly  transmit  or 
deliver  the  message,  or  which  resulted  by  reason  of  Depauw's  failure 
to  get  the  message  to  plaintiff. 

''5th.  In  this  case,  if  you  find  there  was  a  written  contract  on  the 
telegram  which  Depauw  sent  to  plaintiff,  that  the  defendant  was  not 
to  become  liable  for  any  damages  whatever,  in  case  of  a  delay  arising 
from  unavoidable  interruptions  of  the  working  of  said  telegraph  com- 
pany's line;  and  if  you  find  that  there  was  an  unreasonable  delay  in 
the  transmission  of  the  message,  and  you  find  that  there  was  an  un- 
avoidable interruption  of  the  defendant's  telegraph  lines  and  that  such 
interruption  caused  the  delay,  if  any,  and  that  such  interruption  was 
not  the  fault  or  negligence  of  the  defendant,  then,  under  said  contract 
and  facts,  if  you  so  find  them,  you  should  find  for  the  defendant. 

"6th.  The  burden  is  on  the  plaintiff  to  prove  the  material  allega- 
tions of  his  petition  by  a  preponderance  of  the  evidence.  You  are  the 
exclusive  judges  of  the  credibility  of  the  witnesses,  of  the  facts  proven. 
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and  of  the  weight  to  be  given  to  their  testimony,  but  for  the  law  of 
the  case,  you  will  look  alone  to  the  charge  of  the  court/* 

By  assignments  of  error  directed  to  the  first,  second  and  third 
clauses  of  the  court's  charge  and  to  the  refusal  of  the  court  to  give 
a  special  instruction,  appellant  insists  that  the  court  imposed  upon  ap- 
pellant a  greater  degree  of  care  than  that  required  by  kw.  Looking 
to  the  charge  as  a  whole,  we  do  not  think  it  subject  to  the  criticism 
urged.  Appellant  insists  that  its  only  duty  was  "to  use  ordinary  care 
in  the  transmission  and  delivery  of  messages  entrusted  to  it  for  trans- 
mission.'* True,  the  court  seems  to  have  used  the  expression  "ordinary 
care,'*  but  no  higher  degree  of  care  than  reasonable  care,  was  imposed 
and  we  fail  to  find  any  material  or  prejudicial  distinction  between  the 
terms.  Ordinary  care  can  mean  no  less  than  reasonable  care,  and  ap- 
pellant, at  all  events,  was  certainly  required  to  exercise  reasonable  care 
to  perform  the  duty  it  undertook  to  do. 

The  fifth  clause  of  the  court's  charge  is  objected  to  as  permitting 
the  jury  to  determine  the  question  of  who  was  at  fault  in  the  strike. 
This  construction  seems  rather  strained,  and  we  think  it  altogether 
improbable  that  the  jury  adopted  it  or  was  misled  thereby,  particularly 
in  view  of  the  third  section  of  the  court's  cliarge  which  in  eflpect  re- 
quired, without  reference  to  the  causes  of  the  strike,  a  finding  for  ap- 
pellant in  event  it  exercised  reasonable  diligence  and  care  to  overcome 
obstacles  imposed  by  strikers  and  sympathizers. 

There  are  numerous  exceptions  to  the  court's  rulings  which  relate  to 
the  evidence,  but  we  find  no  prejudicial  error  in  these  respects.  The 
offered  testimony  of  appellant's  manager  at  its  Memphis  office,  to  the 
effect  that  a  short  time  before  the  receipt  of  the  message  in  question 
at  Wichita  Falls,  he  had  |n  his  office  an  operator  by  the  name  of  Piatt, 
who  refused  to  receive  commercial  messages,  was  properly  rejected  in 
view  of  the  further  testimony  that  at  the  particular  time  the  mes- 
sage in  question  was  received,  and  should  have  been  delivered,  that 
Piatt  was  not  then  employed  in  the  Memphis  office,  and  that  the  oflBce 
was  supplied  with  operators  ready  and  not  shown  to  be  unwilling  to 
receive  any  message.  The  evidence  of  Depauw  that  he  inquired  of  the 
agent  at  the  Wichita  office  on  the  day  after  the  delivery  of  the  mes- 
sage, and  was  told  that  it  had  "gone  through,"  was  at  least  admissible 
on  the  issue  of  contributory  negligence  made  by  appellant's  contention 
that  in  view  of  the  strike,  other  avenues  of  transmission  should  have 
been  adopted  by  Depauw,  the  agent  of  the  plaintiff.  Depauw's  state- 
ment to  appellant's  manager  at  Wichita  Falls  during  the  pendency  of 
the  suit  to  the  effect  that  he  and  Ann  Guinn  had  nothing  to  do  with 
bringing  the  suit,  was  wholly  immaterial  and  therefore  properly  re- 
jected. The  plaintiff's  testimony  to  the  effect  that,  when  at  Wichita 
Falls  a  short  time  previous  to  the  delivery  of  the  message,  he  requested 
the  wife  of  Hugh  Guinn  to  keep  him,  plaintiff,  informed  as  to  Hugh 
Guinn's  condition  was  properly  admitted  on  the  issue  of  Depauw^s 
agency.  So,  too,  we  think  plaintiff  was  properly  permitted  to  testify 
that  the  last  time  he  had  heard  from  his  son  was  on  the  Saturday 
previous  to  his  death  on  the  following  Thursday.  This  information 
was  by  letter  received  at  Memphis,  and  tended  to  show  appellee's  pres- 
ence in  that  town,  which  is  combatted  in  the  appellant's  contentions. 
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Moreov-ar,  it  seems  but  a  part  of  the  transaction  which,  together  with 
other  circnnistances^  tended  to  show  appellee's  state  of  mind  and  eon- 
sequent  distress,  when  deprived  of  the  privilege  of  seeing  his  son  be- 
fore death.  Nor  do  we  find  error  in  the  action  of  the  court  in  over- 
ruling the  objection  to  the  testimony  of  Depauw,  to  the  effect  that  on 
October  3rd,  he  sent  from  the  Wichita  office  telegrams  to  Cleburne 
and  Bising  Star,  and  received  answers  thereto.  The  testimony  of  the 
manager  at  the  Wichita  office  tended  to  show  that  because  of  the  strike 
condition^  of  which  Depauw  knew,  commercial  telegrams  at  the  time 
stated  could  not  be  transmitted,  and  Depauw's  testimony  was  in  re- 
buttal and  evidently  admissible  as  tending  to  contradict  the  manager's 
evidence. 

The  only  remaining  assignment  is  one  complaining  of  the  action  of 
the  court  in  overruling  the  motion  for  a  new  trial,  the  principal  con- 
tention being,  that  the  evidence  fails  to  show  that  the  appellee  was  in 
Memphis  at  the  time  the  telegram  should  have  been  delivered,  and 
that,  therefore,  no  diligence  on  appellant's  part  would  have  been  avail- 
ing, but  we  think  the  record  sufficient  to  sustain  the  verdict  and  judg- 
ment on  this,  as  well  as  other  points.  Plaintiflf  testified  that  he,  at  the 
time,  was  a  resident  of  Memphis;  that  between  the  first  and  third  of 
October,  he  twice  a  day  called  for  mail  with  the  hope  of  hearing  from 
his  son,  and  there  is  nothing  in  the  testimony  indicating  that  he  was 
at  any  other  place. 

The  evidence  also,  we  think,  supports  the  verdict  and  judgment  on 
the  issue  of  appellant's  negligence.  It  seems  undisputed  that  the  man- 
ager of  appellant's  office,  without  objection,  received  the  message  at 
Wichita  Falls;  that  within  thirty-five  minutes  thereafter  it  had  been 
transmitted  to  the  relay  office  at  Dallas,  where  it  seems  that  an  oper- 
ator mailed  the  message,  instead  of  transmitting  it  over  the  wire. 
This  operator  testified  that  he  was  not  one  of  the  strikers  and  fails 
to  show  any  effort  on  his  part  to  forward  the  message  by  wire,  or  that 
any  operator  along  the  line  anywhere  between  Dallas  and  Memphis 
refused  to  accept  or  transmit.  Moreover,  the  evidence  shows  that  there 
were  other  lines  not  affected  by  the  alleged  strike  over  which  appel- 
lant might  have  sent  the  message.  At  all  events,  it  can  not  be  said 
that  the  verdict  and  judgment  are  unsupported. 

It  it  accordingly  ordered  that  the  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  refused- 


W.  F.  Tompkins  v.  Minnie  L.  Perbt  et  al. 

Decided  May  14,  1910.  ^ 

1. — Bale  of  Land — ^Kisrepresentatlon — ^Keasure  of  Damages. 

Wlhene  the  seller  of  land  points  out  to  an  intending  purchaser  a  tract 
of  land  other  than  the  one  actually  conveyed  the  measure  of  damage  in  a 
suit  for  dainagjes  is  the  difference  hetween  the  value  of  the  consideration  given 
for  the  conveyance  and  the  value  of  the  land  conveyed.  Therefore  when  the 
promissory  notes  of  third  parties  are  assigned  by  the  purchaser  to  the  seller 
as  the  consideration  for  the  conveyance  it  is  errar  for  the  court  to  assume 
in  its  ehai^  that  the  face  value  of  the  notes  is  their  reasonable  market  value. 
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2. — Same — ^Value  of  Contideratlon. 

Where  the  purchaser  of  land  assumed  the  payment  of  a  note  secured  by 
lien  on  the  land  but  not  due  for  nearly  thirty  years  and  bearing  only  five  percent 
interest,  it  was  error  for  the  court,  in  a  suit  by  the  purchaser  for  damages 
for  fraudulent  misrepresentations  by  th^  seller,  to  assume  that  the  present 
valuie  of  the  note  was  its  face  value,  and  in  effect  to  require  the  seller  to  pay 
to  the  purchaser  that  amount  in  cash.  The  value  of  the  note  should  have 
been  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Haskell  County.  Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

Thomason  &  Thomason,  W,  C.  Jackson  and  Olasgow  dk  Kenan,  for 
appellant. — ^The  correct  measure  of  damages  in  this  case  would  be  the 
difference  between  the  market  value  of  the  land  conveyed  by  deed  from 
appellant  to  appellee,  and  the  market  value  of  the  land  shown  appel- 
lee by  appellant.  King  v.  Bressie,  32  S.  W.,  730 ;  Farmer  v.  Sandall, 
28  S.  W.,  381. 

If  defendant  did  not  show  plaintiff  the  tract  of  land  described  in 
the  deed  to  her,  she  is  not  entitled  to  recover  against  defendant  in  a 
sum  of  money  due  Dickens  County,  to  wit:  $1897.71.  King  v.  Bressie, 
32  S.  W.,  729. 

If  defendant  showed  plaintiff  another,  and  a  different  tract  of  land 
to  that  conveyed  to  her  by  deed,  and  the  land  shown  was  of  more  value 
than  the  land  conveyed,  then  the  true  measure  of  her  damages  would 
be  the  difference  between  the  market  value  of  the  land  shown  plaintiff, 
and  the  market  value  of  the  land  conveved  to  her  by  defendant.  King 
V.  Bressie,  32  S.  W.,  729;  Farmer  v.  Randall,  28  S.  W.,  384. 

Helton  &  Murchison,  for  appellee. 

SPEER,  Associate  Justice. — Minnie  L.  Perry,  joined  by  her  hus- 
band, sued  W.  F.  Tompkins  and  recovered  a  judgment  for  damages 
for  fraudulent  misrepresentations  concerning  a  tract  of  land  sold  by 
Tompkins  to  Minnie  L.  Perry.  The  alleged  fraud  consisted  in  point- 
ing out  other  and  more  valuable  land  as  the  land  conveyed. 

The  defendant,  who  has  appealed,  presents  several  assignments,  none 
of  which,  however,  we  think  it  is  necessary  to  discuss  except  the  fourth, 
relative  to  the  court^s  charge  on  the  measure  of  damages.  The  charge 
is  as  follows : 

'^But  if  you  believe  from  the  evidence  that  the  defendant  showed 
the  plaintiff,  Mrs.  Minnie  L.  Perry,  other  and  different  land  than  that 
described  in  his  deed  to  her,  to  wit:  section  17,  Dickens  County  school 
land  in  Lamb  County,  and  represented  to  her  that  the  .land  shown  to 
her  by  him,  was  the  land  described  in  his  deed  to  her  and  introduced 
in  evidence,  then,  if  you  so  believe,  you  can  next  consider  whether  or 
not  the  reasonable  market  value  of  the  property  given  in  exchange  to 
the  defendant  by  plaintiff,  was  in  excess  of  the  reasonable  market  value 
of  the  land  conveyed  and  described  in  the  deed  of  defendant  to  plain- 
tiff at  the  time  that  the  trade  was  made  between  the  two,  and,  if  you 
so  find,  you  will  find  for  the  plaintiff,  and  the  measure  of  her  dam- 
ages would  be  the  excess  in  money  of  the  reasonable  market  value  of 
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the  notes  given  by  plaintiff  to  the  defendant,  added  to  the  amount  of 
the  note  assumed  by  plaintiff,  if  any,  over  the  reasonable  market  value 
of  the  land  described  in  the  deed  from  defendant  to  plaintiff.'^ 

The  evidence  shows  that  Minnie  L.  Perry  gave  for  the  land  four  , 
promissory  notes  (executed  by  a  Miss  Tompkins)  of  eleven  hundred 
aud  sixty-five  dollars  and  sixty-six  cents  each,  and  further  assumed  to 
pay  to  the  order  of  the  Commissioners^  Court  of  Dickens  County,  one 
note  for  the  sum  of  eighteen  hundred  and  ninety-seven  dollars  and 
seventy-one  cents,  dated  January  2,  1907,  and  due  January  2,  1937, 
with  five  percent  interest,  said  note  being  secured  by  a  lien  against 
the  land  conveyed.  This  charge  is  erroneous  in  the  respect  that  it 
assumes  the  face  value  of  this  note  to  be  its  reasonable  market  value. 
In  George  v.  Hesse,  100  Texas,  44*,  Mr.  Chief  Justice  Gaines  an- 
nounced the  rule  with  reference  to  the  measure  of  damages  in  such  a 
case  to  be  the  difference  between  the  value  of  the  consideration  given 
for  the  conveyance,  and  the  value  of  the  land  conveyed.  This  rule  is 
commended  by  reason  and  supported  by  eminent  authority,  though  a 
contrary  rule  is  not  wanting  in  the  decisions.  Considering  the  long 
time  to  expire  before  the  maturity  of  the  Dickens  County  note  assumed 
by  Minnie  L.  Perry,  together  with  the  rate  of  interest  thereon,  the 
court  could  no  more  assume  that  it  was  worth  its  face  value  than  it 
could  have  assumed  that  the  four  notes  of  Miss  Tompkins,  given  in 
part  payment  for  the  land,  were  worth  their  face  value.  The  effect  of 
this  charge,  it  will  be  seen,  was  to  require  appellant  to  make  a  pres- 
ent cash  payment  to  appellee  of  the  face  amount  of  the  Dickens  Coun- 
ty note,  whereas,  appellee  Minnie  L.  Perry  would  be  allowed,  according 
to  the  terms  of  the  note,  nearly  thirty  years  in  which  to  pay  the  same. 
This  privilege,  in  connection  with  the  rate  of  interest  the  note  bears, 
might  properly  have  affected  its  value  in  the  estimation  of  the  jury, 
and  they  should  have  been  permitted,  under  a  proper  instruction,  to 
consider  these  things. 

We  have  found  no  other  error  in  the  record,  but  for  this  one  the 
judgment  is  reversed,  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Westebn  Union  Telegraph  Company  v.  H.  F.  Gilliland. 

Decided  May  14,  1910. 

1, — ^Telegram— Hegligent  Delay — Bight  of  Action — ^Amendment — ^No   Snrprise. 

A  telegram  addressed  to  a  married  woman  was  worded  as  follows:  "Come 
at  once.  Your  father  very  sick."  Held,  it  w««  evident  from  the  face  of  the 
tel^ram  that  it  was  sent  for  the  benefit  of  the  wife,  and  the  husband  could 
therefore  maintain  an  action  against  the  telegraph  company  for  negligence  in 
delivering  the  same  whereby  the  wife  suffered  mental  anguish,  independent  of 
the  question  whether  or  not  she  had  previously  requested  the  sender  of  the 
message  to  send  the  same.  Hence  an  amended  petition  filed  on  the  dav  of 
trial  alleging  for  the  first  time  that  said  telegram  was  sent  for  the  benefit  of 
the  wife,  and  alleging  also  the  date  and  place  of  the  burial  of  her  father,  could 
not  have  been  such  cause  of  surprise  as  would  entitle  defendant  company  to  a 
postponement  of  the  trial. 
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2. — ^Eailroadi — Schedules— ETldenoe. 

Testimony  of  a  witness  as  to  his  knowledge  of  the  schedule  of  the  trains 
on  a  certain  railroad,  considered,  and  held  sumcient  to  qualify  the  witness  to 
testify  as  to  the  times  when  said  trains  were  due  to  arrive  at  and  leave  cer- 
tain stations  on  the  road. 

8.— Same— "Kailroad  Guide." 

A  book  entitled  "Texas  &  Oklahoma  Railway  and  Hotel  Guid^i"  purport- 
ing to  give  thcL  ollieial  time  tables  of  various  railroads  in  Texas  and  Okla- 
homa was  properly  admitted  in  evidence  to  prove  the  train  schedules  of  a 
certain  railroad  in  Texas  when  supplemented  by  the  testimony  of  a  railroad 
agent  that  he  was  furnished  each  month  by  his  company  with  a  copy  of  the 
book  for  his  ^i dance,  and  that  the  book  was  recognized  by  railroad  people 
as  being  a  reliable  and  authentic  guide  for  time  tables  of  thie  railroads  shown 
therein,  including  the  road  in  question. 

4. — ^Telegraph  Company — ^Duty — Charge. 

In  a  suit  against  a  telegraph  company  for  n^ligent  delay  in  delivering 
a  message,  the  court  charged  the  jury  as  follows:  "Any  one  en^ged  in  the 
operation  of  a  telegraph  line  is  charged  with  the  duty  of  delivering  telegraph 
messages  according  to  the  contract  with  reasonable  expedienae  and  to  use 
ordinary  care,  that  is,  such  care  as  an  ordinarily  prudent  person  would  have 
used  under  the  same  or  like  circumstances,  and  to  see  that  said  messages  are 
delivered  with  promptness,  and  the  failure  to  use  such  ordinary  care  on  the 
part  of  the  carrier  of  messages  for  hire,  is  negligence/'  and  in  other  portions 
of  the  charge  "reasonable  diligence  and  care"  to  deliver  the  message  was  made 
the  measure  of  defendant's  duty.  Held,  not  subject  to  the  objection  that  it 
imposed  a  higher  degree  of  care  than  the  law  requires. 

5. — Same— Aocetsibility  of  Addressee — Charge. 

The  plaintiff  alleged  that  the  defendant  telegraph  company  was  negligent 
in  failing  to  deliver  a  telegram  promiptly,  and  that  but  for  said  negligence  the 
addressee  would  have  gone  to  the  place  where  her  father  was  sick  and  have 
bqen  with  him  before  his  death  and  have  attended  his  funeral;  the  court 
charged  the  jury  that  they  must  find  these  facts  before  they  could  render 
a  verdict  for  the  plaintiff.  Held,  a  verdict  for  the  plaintiff  necessarily  in- 
cluded a  finding  that  the  addressee  was  at  her  home  and  the  messaee  could 
have  been  delivered  to  her  by  defendant,  and  therefore  the  failure  of  the  court 
expressly  to  require  the  jury  to  find  that  the  addressee  was  at  her  home  and 
that  the  message  could  have  been  delivered  was  immaterial. 

6. — Charge — Conitmction. 

The  court  charged  the  jury  as  follows:  ''You  will  not  allow  your  verdict 
to  be  influenced  by  the  ability  of  either  the  plaintiff  or  the  defendant  to  pay 
the  judgment  or  costs  of  suit,  but  you  are  expressly  limited  to  the  actual 
damages,  if  any,  actually  sustained  by  plaintiff^s  wife  by  reason  of  the  facts 
alleged  in  his  petition,  and  none  other."  Held,  in  effect  a  charge  on  the 
measure  of  damages,  and  not  subject  to  the  objection,  when  read  in  connection 
with  the  entire  charge,  that  it  assumed  that  the  judgment  would  be  for  the 
plaintiff. 

Appeal  from  the  District  Court  of  Haskell  County.     Tried  below 
befor  Hon.  C.  C.  Higgins. 

J.  n.  Bartvise,  Jr.,  Chas.  (7.  Huff,  L.  H.  Mathis  and  N.  L.  Lindsleg, 
for  appellant. 

B.  0.  McConnell  and  Oordon  B,  McOuire,  for  appellee. 

DUNKLIN",   Associate  Justice. — The  Western  Union  Telegraph 
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Company  has  appealed  from  a  judgment  in  favor  of  H.  P.  Gilliland 
for  damages  occasioned  by  appellant's  negligent  failure  to  deliver  a 
telegram  to  plaintiff's  wife,  reading  as  follows:  "2/21/08.  To  Mrs. 
H.  F.  Gilliland,  Cleburne,  Texas.  Come  at  once.  Your  father  very 
sick.  Answer.  J.  P.  Gilliland.*'  The  telegram  was  sent  from  the  town 
of  Carney,  where  defendant  maintained  an  oflBce,  and  Mr.  Yarborough, 
Mrs  Giililand's  father,  resided  near  that  town.  Mrs.  Gilliland  resided 
with  her  husband  in  Johnson  County  about  six  miles  from  Cleburne, 
on  a  rural  mail  route.  When  J.  P.  Gilliland,  the  sender  of  the  mes- 
sage, delivered  it  to  defendant's  agent  at  Carney  for  transmission,  he 
informed  the  agent  that  the  addressee  lived  in  the  country,  near  Cle- 
burne, and  within  ten  minutes  thereafter,  gave  him  the  number  of 
rural  route  on  which  she  lived,  together  with  the  number  of  her  mail 
box.  In  addition  to  payment  of  the  regular  fee  for  transmitting  the 
message  to  Cleburne,  J.  P.  Gilliland  requested  appellant's  agent  to 
employ  a  special  messenger  to  carry  the  telegram  to  plaintiff's  home, 
which  the  agent  agreed  to  do  upon  the  guaranty  then  and  there  made 
by  the  sender  to  pay  the  extra  expense  for  the  hire  of  a  special  mes- 
senger. The  telegram  was  delivered  to  defendant's  agent  at  Carney, 
about  nine  o'clock  a.  m.  February  21,  1908,  was  received  at  defend- 
ant's office  in  Cleburne  at  about  9:45  a.  m.  on  the  same  day,  and  was 
received  by  the  addressee  through  the  mail  February  28,  1908.  Mrs. 
Giililand's  father  died  February  22,  1908,  at  about  five  o'clock  p.  m. 
and  was  buried  February  24,  1908,  at  about  six  o'clock  p.  m.  The 
damag'es  claimed  in  plaintiff's  petition  were  for  mental  suffering  oc- 
casioned by  reason  of  the  failure  of  his  wife  to  reach  her  father's 
bedside  before  his  death,  and  her  failure  to  attend  his  burial. 

The  evidence  warranted  a  finding  ty  the  jury,  that  if  the  telegram 
had  been  delivered  at  plaintiff's  residence  with  reasonable  prompt- 
ness, his  wife  would  have  started  immediately  for  Carney,  would  have 
reached  her  father's  home  about  five  hours  before  his  death,  and 
would  have  attended  his  burial. 

There  was  no  error  in  overruling  appellant's  motion  for  a  post- 
ponement of  the  trial.  The  basis  of  the  motion  was  the  lack  of  evi- 
dence to  meet  issues  of  fact  alleged  in  plaintiff's  amended  original 
petition  filed  on  the  day  of  the  trial,  and  which  allegations  of  fact 
appellant  contended  were  not  embraced  in  plaintiff's  original  petition, 
and,  therefore,  operated  as  a  surprise.  The  alleged  new  issues  con- 
sisted in  allegations  of  the  date  and  place  of  Mr.  Yarborough's 
burial  and  the  allegation  that,  in  sending  the  message,  J.  P.  Gilli- 
land was  acting  as  the  agent  of  the  addressee.  It  was  evident  from 
the  face  of  the  telegram,  that  it  was  sent  for  the  benefit  of  the  ad- 
dressee who  afterwards  accepted  it^  and  her  husband  could  recover  for 
the  breach  of  the  contract  made  with  defendant  for  her  benefit,  in- 
dependent of  the  question  whether  or  not  she  had  previously  requested 
J.  P.  Gilliland  to  send  the  message.  Western  Union  Tel.  Co.  v.  Be- 
ringer,  84  Texas,  39;  Western  Union  Tel.  Co.  v.  Adams,  75  Texas, 
536. 

The  terms  of  the  message  were  sufficient  notice  to  the  defendant 
that  Mrs.  Giililand's  father  would  likely  die,  and  that  his  daughter 
would  likely  desire  to  attend  his  burial  in  the  event  of  his  death,  and 
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the  fact  that  he  was  buried  fifteen  miles  from  his  home,  we  think, 
makes  no  difference.  Western  Union  Tel.  Co.  v.  Kuykendall,  99  Texas, 
323.  From  the  foregoing  conclusions,  it  follows  that  the  court  did  not 
err  in  admitting  proof  of  the  place  and  date  of  the  burial  of  Mr. 
Yarborough,  and  in  submitting  the  mental  anguish  suffered  by  plain- 
tiffs wife  by  reason  of  her  failure  to  attend  her  father's  burial  as  an 
item  of  damages  to  be  recovered,  in  the  event  of  a  verdict  for  plain-, 
tiflf. 

It  is  insisted  that  there  was  error  in  permitting  plaintiflPs  witness, 
J.  P.  Kinnard,  to  testify  that  a  train  of  the  Gulf,  C.  &  S.  F.  Railway 
Company  was  due  to  leave  Cleburne  en  route  to  Fort  Worth,  about 
seven  o'clock  in  the  evening  of  February  21,  1908,  and  to  reach  Fort 
Worth  about  eight-thirty  or  eight-forty  o'clock  on  the  same  evening; 
the  ground  of  the  objection  being  that  the  testimony  was  hearsay. 
The  witness  testified  that  he  had  traveled  on  that  railway  from  Tem- 
ple to  Ft.  Worth  via  Cleburne,  on  February  10th  of  the  same  year 
the  telegram  was  sent;  that  the  train  upon  which  he  traveled  was  a 
regular  through  train,  scheduled  to  leave  Temple  at  three-thirty-five 
p.  m.,  to  reach  Cleburne  at  seven  o'clock  p.  m.  and  Fort  Worth  at 
eight-thirty  or  eight-forty  o'clock  of  the  same  evening;  that  he  was 
living  at  Belton,  but  his  wife  was  sick  in  the  hospital  at  Temple,  for 
three  weeks  from,  and  after,  February  14th;  that  during  those  three 
weeks  he  went  to  Temple  twice  a  day  on  a  trolley  car,  passing  by  the 
Santa  Fe  depot,  and  knew  the  schedule  of  all  the  Santa  Fe  trains 
from  Belton  to  Temple,  and  knew  that  the  train  scheduled  to  leave 
Temple  at  3 :35  p.  m.  and  to  reach  Cleburne  at  7 :00  p.  m.,  left  Temple 
exactly  on  schedule  time  during  that  entire  period.  We  think  this  tes- 
timony was  sufficient  to  qualify  ihe  witness  to  give  the  testimony  to 
which  objection  was  made. 

Plaintiff  also  introduced  in  evidence  a  book  entitled,  the  'Texas  & 
Oklahoma  Railway  and  Hotel  Guide,"  issued  by  private  parties  in  St. 
Louis  and  purporting  to  give  the  time  tables  of  various  railways  in 
Texas  and  Oklahoma.  M.  R.  Frampton,  agent  for  the  Wichita  Valley 
Railway  Company  at  Haskell,  Texas,  but  in  no  manner  a  representa- 
tive of  the  Gulf,  C.  &  S.  F.  Railway  Company,  nor  of  appellant,  testi- 
fied that  each  month  he  was  furnished  with  a  copy  of  the  book  for  his 
guidance,  that  it  was  furnished  by  the  railway  company  for  which  he 
worked,  and  that  the  book  was  "recognized  by  railroad  men  and  rail- 
road people,  as  being  a  reliable  and  authentic  guide,  or  time  table  of 
railroads  shown  therein."  The  time  tables  contained  in  the  book 
showed  that  a  Gulf,  C.  &  S.  F.  Railway  train  was  scheduled  to  leave 
Cleburne  and  arrive  in  Fort  Worth  at  the  same  hours  testified  to  by 
the  witness  Kinnard ;  that  a  train  on  the  Texas  &  Pacific  Railway  was 
scheduled  to  leave  Fort  Worth  at  9:20  o'clock  p.  m.,  and  to  arrive  at 
Sweetwater  the  following  morning  at  seven  o'clock;  that  a  train  on 
the  Mexico  &  Orient  Railway  was  scheduled  to  leave  Sweetwater  at 
8:15  a.  m.  and  to  arrive  in  Carney  at  11:34  a.  m.  of  the  same  day. 
These  time  tables  were  read  in  evidence.  The  book  purported  to -con- 
tain "official  time  tables  of  all  railway  lines  operating  in  Texas  and 
Oklahoma,"  and  on  page  five  appeared  a  certificate  purporting  to 
have  been  originally  signed  by  the  general  passenger  agents  of  roads 
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operating  in  Texas  and  Oklahoma,  including  the  Texas  &  Pacific  Rail- 
way, the  Gulf,  C.  &  S.  F.  Railway  and  numerous  other  railways,  rec- 
ommending the  book  as  containing  "correct  information  pertaining  to 
schedules,  train  service  and  connections  of  various  lines  operating  in 
those  states/'  Appellant  objected  to  the  testimony  of  Frampton  and 
also  to  the  guide  book  as  being  hearsay,  and  inadmissible  for  that  rea- 
son. 

It  is  well  settled  that  market  reports  are  admissible  to  prove  -market 
Talues.  Texas  &  P.  Ry.  v.  Slater,  102  S.  W.,  156;  International  & 
G.  N.  Ry.  V.  Dimmitt  Co.  Pasture  Co.,  5  Texas  Civ.  App.,  186,  (23 
S.  W.,  754).  And  we  perceive  no  valid  reason  why  the  testimony  now 
under  discussion  should  not  be  held  admissible  for  the  same  reason 
that  market  reports  are  admissible.  However,  as  the  facts  shown  in 
the  time  tables  were  proven  by  other  evidence  which  was  uncontro- 
verted,  if  there  was  error  in  the  ruling  now  under  discussion,  the  same 
was  harmless. 

Paragraph  two  of  the  charge  to  the  jury  reads:  "Anyone  engaged 
in  the  operation  of  a  telegraph  line  is  charged  with  the  duty  of  de- 
livering messages  according  to  contract  with  reasonable  expedience, 
and  to  use  ordinary  care,  that  is,  such  care  as  an  ordinarily  prudent 
person  would  have  used  under  the  same  or  like  circumstances,  and  to 
see  that  said  messages  are  delivered  with  promptness,  and  the  failure 
to  use  such  ordinary  care  on  the  part  of  the  carrier  of  messages  for 
hire,  is  negligence.'^  And  in  other  portions  of  the  charge  "reasonable 
diligence  and  care'*  to  deliver  the  message  was  made  the  measure  of 
defendant's  duty.  Those  instructions  are  criticised  as  imposing  a 
higher  degree  of  care  than  the  law  requires  in  such  cases.  It  is  the 
duty  of  a  telegraph  company  receiving  a  message  to  exercise  ordinary 
diligence  to  promptly  transmit  and  deliver  it,  and  we  do  not  think 
the  charge  criticised  imposes  any  higher  degree  of  diligence  than  that, 
but  was  substantially  to  the  same  effect.  Western  Union  Tel.  Co.  v. 
True,  103  S.  W.,  1180. 

Appellant  contends  that  the  third  paragraph  of  the  court's  charge 
was  erroneous,  because  it  did  not  require  the  jury  to  find  that  Mrs. 
Gilliland  was  at  her  home  on  February  '21st,  where  the  message  could 
have  been  delivered  to  her;  and  because  plaintiff  did  not  allege  in  his 
pleading  that  she  was  at  her  home  on  that  day.  Under  the  charge, 
before  a  verdict  could  be  returned  in  favor  of  plaintiff,  the  jury  were 
required  to  find  that  defendant  was  guilty  of  negligence  in  failing  to 
deliver  the  telegram  promptly,  and  that  but  for  such  negligence,  Mrs. 
Gilliland  would  have  gone  to  Carney  and  would  have  been  with  her 
father  before  his  death,  and  would  have  attended  his  burial.  These 
facts  were  alleged  in  plaintiff's  pleadings  and  a  finding  for  plaintiff, 
under  that  instruction,  would  necessarily  include  a  finding  that  she 
was  at  her  home  on  February  21st.  More  than  that,  Mrs.  Gilliland 
testified  that  she  was  at  her  home  during  the  entire  days  of  February 
21st  and  22nd,  and  that  she  would  have  gone  to  Carney  immediately, 
upon  receipt  of  the  message;  and  her  testimony  was  not  controverted. 

Another  paragraph  of  the  court's  charge  reads :  ^TToii  will  not  allow 
your  verdict  to  be  influenced  by  the  ability  of  either  the  plaintiff  or 
the  defendant  to  pay  the  judgment  or  costs  of  suit,  but  you  are  ex- 
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pressly  limited  to  the  amount  of  actual  damages,  if  any,  actually  sus- 
tained by  plaintiff's  wife  by  reason  of  the  facts  alleged  in  his  petition, 
and  none  other/^  Complaint  is  made  that  in  this  instruction,  tnQ  court 
assumes  that  there  will  be  a  judgment  in  plaintiff's  favor.  We  con- 
strue this  as,  essentially,  a  charge  on  the  measure  of  damages.  At  all 
events,  when  it  is  read  in  connection  with  the  entire  charge,  we  do  not 
think  the  jury  could  have  iJeen  misled  thereby,  to  appellant's  injury; 
especially  in  view  of  its  failure  to  deliver  the  telegram  by  special  mes- 
senger, as  the  undisputed  evidence  shows  it  contracted  to  do. 

Paragraph  eight  of  the  court's  charge  is  also  criticised.  That  was  an 
instruction  to  find  in  favor  of  appellant,  if  the  jury  should  believe 
that  defendant  sent  the  message  out  to  plaintiff  through  the  mail,  and 
that  a  person  of  ordinary  prudence  would  have  so  delivered  it  under 
like  circumstances.  Appellant  contends  that  by  this  charge  defendant 
was  made  an  insurer  of  the  transmission  and  delivery  of  the  message. 
We  are  unable  to  agree  with  this  interpretation;  besides,  the  charge 
was  favorable  to  defendant  and  did  not  authorize  a  finding  in  plain- 
tiff's favor.  Parks  v.  San  Antonio  Traction  Co.,  100  Texas,  222. 
Other  criticisms  of  the  charge  submitted  in  appellant's  brief,  but  not 
specifically  discussed  already,  have  been  carefully  considered  and  found 
to  be  without  merit.  We  further  find  that  special  instruction  No.  2 
requested  by  appellant  was  given  substantially  in  the  court's  main 
charge. 

Under  all  the  facts  and  circumstances  shown  in  the  record,  we  are 
unable  to  say  that  the  verdict  and  judgment  in  plaintiff's  favor  for 
twelve  hundred  dollars  is  excessive,  as  insisted  by  appellant,  in  its 
last  two  assignments  of  error.  Western  Union  Tel.  Co.  v.  Cobb,  118 
S.  W.,  717;  Western  Union  Tel.  Co.  v.  Hamilton,  36  Texas  Civ.  App., 
300,  (81  S.  W.,  1052) ;  Western  Union  Tel.  Co.  v.  Zane,  6  Texas  Civ. 
App.,  685,  (25  S.  W.,  722) ;  Western  Union  Tel.  Co.  v.  Piner,  9  Texas 
Civ.  App.,  152,  (29  S.  W.,  66). 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis,  San  Francisco  &  Texas  Railway  Company  v.  Eofp 

Oil  &  Cotton  Company. 

Decided  May  14,  1910. 

1. — JnrisdiotioiL,  State  or  Federal. 

Whether  a  case  falls  within  the  jurisdiction  of  the  Federal  Courts  is  to 
be  determined  by  the  averments  of  the  petition,  and  not  by  the  Federal  ques- 
tions presented  defensively  in  the  answer  of  defendant. 

2. — Same — ^Interpretation  of  lYeight  Tariff. 

Tlie  State  courts  have  jurisdiction  to  interpret  a  tariff  established  and 
published  by  a  railroad  comipany  though  it  concerns  interstate  traffic  and  is 
established  and  required  by  the  Act  of  Congress. 

3. — ^Tariff  Cironlars — Construction. 

Tariff  circulars  considered  and  held  that  the  word  "cotton"  used  therein 
included  cotton  linters. 
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i. — Same — Protection  of  ThTongli  Kate. 

Protection  of   through   tariff   rates  from   point  of  origin,   necessarily   in- 
volyes  refunding  the  charges  for  shipment  to  concentration  points.  ' 

Appeal  from  the  District  Court  of  Grayson  County,  Texas.  Tried 
below  before  Hon.  J.  M.  Pearson. 

Andrews,  Ball  &  Streetman,  and  Head,  Dillard,  Smith  &  Head,  for 
appellant. — ^Plaintiffs  suit  being  based  upon  that  provision  in  circular 
146  which  says:  "When  cotton  is  reshipped  over  this  line,  through 
rate  from  point  of  origin  to  final  destination  will  be  protected," 
and  the  petition,  as  well  as  the  findings  of  the  court,  showing 
that  the  refund  claimed  under  this  provision  was  upon  "cotton  linters*' 
and  not  upon  "cotton,**  no  right  of  recovery  existed.  The  court  erred 
in  holding  that  "cotton"  as  used  in  that  paragraph  of  the  circular,  in- 
cluded "cotton  linters."  Armour  Packing  Co.  v.  United  States,  209 
U.  S.,  56;  Cosmopolitan  Ship  Co.  v.  Hamburg  Am.  Pack.  Co.,  13  Int. 
Com.  Comm.,  266;  Poor  Grain  Co.  v.  Chicago,  B.  &  Q.  Ey.  Co.,  12 
Int.  Com.  Comm.,  469;  Natl.  Assn.  By.  Commsrs.,  416-418;  Texas  & 
P.  By.  Co.  V.  Mu^g,  202  U.  S.,  242. 

J,  F.  Holt,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^Appellee,  plaintiff  in  the  court 
below,  in  its  petition  alleges  that  from  September,  1906,  to  April,  1907, 
appellant  and  its  connecting  lines  had  in  effect  a  tariff,  which  per- 
mitted concentration  of  baled  cotton  originating  in  the  Indian  Terri- 
tory, at  Sherman,  Texas,  and  obligating  itself  to  refund  or  pay  to 
the  shipper,  upon  reshipment  of  the  cotton,  the  amount  that  had  been 
paid  for  the  shipment  thereof  from  the  Indian  Territory  points  to 
Sherman,  this  arrangement  being  what  is  commonly  called  "concen- 
tration-^ or  "compress  privileges ;"  that  plaintiff  and  its  assignor,  under 
this  tariff,  shipped  701  bales  of  "cotton  linters''  from  Boff,  Indian 
Territory,  to  Sherman,  Texas,  and  271  bales  of  "cotton  linters^'  from 
Madill,  Indian  Territory,  to  Sherman,  Texas,  said  shipments  passing 
over  both  the  originating  line  in  the  Indian  Territory  and  defendants 
line  in  Texas;  that  the  freight  paid  on  each  bale  was  $1.50;  that  said 
cotton  was  reshipped  from  Sherman  over  defendant's  line,  but  it  re- 
fused to  refund  said  $1.50  per  bale,  and  judgment  was  asked  therefor. 

Defendant  answered  by  general  demurrer;  by  special  demurrer  to 
the  jurisdiction  of  the  court;  by  general  denial,  and  by  special  an- 
swer denying  that  it  had  a  tariff  of  the  kind  alleged  by  plaintiff,  but; 
averring  that  it  did  have  a  tariff  or  schedule  of  rates,  applicable  both 
to  cotton  and  cotton  Winters,  filed  and  posted  in  compliance  with 
the  Interstate  Commerce  Law,  and  that  for  it  to  make  the  refund  de- 
manded by  plaintiff  would  be  a  violation  of  said  law,  as  well  as  of  the 
Elkins  and  Hepburn  Acts.  A  trial  before  the  court  without  a  jury 
on  May  12,  1909,  resulted  in  a  judgment  in  favor  of  plaintiff  for 
$1467.    From  this  judgment  appellant  perfected  an  appeal. 

The  first  contention  presented  in  appellant's  brief  is  that  plaintiff's 
cause  of  action  being  based  upon  an  alleged  violation  of  an  interstate 
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tariff,  claimed  to  be  in  force  between  defendant  and  connecting  lines, 
which  required  it  to  make  this  refund  upon  shipments  from  the  In- 
dian Territory  to  Sherman,  its  suit  should  have  been  commenced  in 
the  United  States  courts,  which  alone  have  jurisdiction.  This  conten- 
tion is  not  tenable.  The  question  of  jurisdiction  is  to  be  determined 
by  the  averments  of  the  petition  and  not  by  the  Federal  questions  pre- 
sented defensively  in  the  answer  of  defendant.  The  plaintiff's  peti- 
tion does  not  present  a  Federal  question  conferring  jurisdiction  ex- 
clusively on  the  Federal  Courts.  Louisville  &  N.  Ey.  Co.  v.  Mottley, 
211  TT.  S.;  149 ;  Railway  Co.  v.  Neaves,  opinion  of  this  court,  60  Texas 
Civ.  App., — 

The  appellant  cites  the  case  of  Gulf,  C.  &  S.  F.  By.  Co.  v.  Moore, 
98  Texas,  302,  in  support  of  its  contention.  This  was  a  suit  to  re- 
cover on  a  cause  of  action  based  on  section  3  of  the  Interstate  Com- 
merce Law,  and  it  was  held  in  such  a  case  the  courts  of  the  United 
States  alone  had  jurisdiction.  This  case  is  not  controlled  by  the  hold- 
ing in  that  case.  The  sole  issue  in  this  case  is,  as  to  the  meaning  and 
interpretation  to  be  given  the  tariff  put  out  by  appellant,  and  the  In- 
terstate Commerce  Law  does  not  affect  such  interpretation.  The  State 
courts  are  not  without  jurisdiction  to  interpret  a  tariff  though  it  is 
interstate  and  established,  and  required  by  the  Act  of  Congress.  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Piper,  52  Texas  Civ.  App.,  568,  (115  S. 
W,.  107) ;  Nelson  v.  Southern  Bailway  Co.,  172  Fed.  Bep.,  478. 

The  trial  court  filed  conclusions  of  fact  from  which  it  appears  ap- 
pellant had  on  file  two  circulars  fixing  tariffs  for  the  shipment  of  cot- 
ton, one  I.  C.  C.  No.  5361,  and  the  other,  I.  C.  C.  No.  5360.  The 
last  named  circular  was  a  joint  through  tariff  and  applied  only  to  cot- 
ton when  delivered  for  final  shipments  to  seaports  and  other  points 
named  therein,  east  of  the  Mississippi  Biver.  Sherman  was  not  in- 
cluded as  one  of  the  points  therein  named,  and  it  would  seem  that 
the  cotton  could  not  have  been  concentrated  at  Sherman  under  said 
tariff  circular.  It  is  true  that  joint  circular  No.  5360  named  a  rate 
of  five  percent  less  on  cotton  linters,  than  it  did  on  other  grades  of 
cotton,  but  this  circular  expressly  refers  to  circular  I.  C.  C.  No.  5361, 
for  concentration  rules  and  privileges.  In  construing  these  circulars 
the  trial  court  held  that  circular  No.  5361  applied  to  both  cotton  and 
cotton  linters,  and  that  the  word  "cotton**  used  therein,  included  "cot- 
ton linters,*'  and  appellant's  contention  that  the  court  erred  in  such 
holding  is  not  sustained.  Nor  did  the  court  err  in  his  finding  that 
the  cotton  was  shipped  to  or  concentrated  at  Sherman  under  circular 
No.  5361,  which  contained  a  rule  that  when  cotton  is  re-shipped  over 
appellant's  line,  through  rate  from  point  of  origin  to  final  destination, 
will  be  protected.  Protection  of  the  through  rate  from  point  of  origin, 
which  in  this  case  was  Madill  and  Boff,  Indian  Territory,  necessarily 
involves  refunding  the  charges  for  shipment  to  concentration  point, 
which  was  Sherman.  The  cost  of  shipment  from  Madill  and  Boff,  In- 
dian Territory,  to  Sherman,  was  $1.50  per  bale. 

Finding  no  error  in  the  judgment^  the  same  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


^r- 
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Frank  Peacock  v.  Lida  Morgan  et  al. 

Decided  May  18,  1910. 

Laborer*!  Iden — Creation — ^Filing  Accoimt — Suit. 

The  lien  given  by  statute  to  secure  wages  of  artisans,  laborers,  etc.  (Act 
of  May  27,  1897,  Laws,  Twenty-Fifth  Leg.,  p.  218,  Sayles'  Statutes,  arts.  3339a 
to  3339f),  is  not  created  without  the  filing  and  notice  thereof  by  the  claimant 
as  provided  in  section  two  of  such  Act.  Section  one  giving  such  lien  (art. 
3339a)  is  to  be  construed  in  connection  with  section  two  (art.  3339b)  providing 
for  fixing  and  preserving  it  and  the  lien  does  not  attach  without  compliance 
with  the  terms  of  the  latter  section.  Suit  to  enforce  the  lien,  though  brought 
within  six  months,  does  not  fix  or  create  same  in  the  absence  of  compliance 
with  the  requirements  of  filing  and  notice. 

Appeal  from  the  County  Court  of  Falls  County.  Tried  below  be- 
fore Hon.  W.  E.  Hunnicutt. 

J?.  W.  Bounds,  for  appellant. — The  law  under  which  appellee  claimed 
a  lien  does  not  create  a  lien,  but  provides  a  way  by  which  a  lien  can 
be  fixed^  and  appellee  having  failed  to  comply  with  the  provisions  of 
said  law  in  fixing  such  lien,  she  had  no  lien  under  the  law  and  the 
court  had  no  power  to  create  one.  Sec.  2  Chap.  152  Acts  of  1907; 
Berry  v.  McAdams,  93  Texas,  434;  Cameron  v.  Marshall,  65  Texas,  11. 

D.  H,  Botfles  and  Spivey,  Bartleit  &  Carter,  for  appellees. — ^Art. 
3339a,  Revised  Statutes,  gives  appellee  Lid«a  Morgan  a  lien  under  the 
facts  of  this  case,  and  she  having  filed  suit  on  the  first  day  after  the 
cause  of  action  accrued,  the  "fixing  and  preserving"  the  lien  as  pro- 
vided for  in  Art.  3339b,  was  unnecessary.  Farraer^s  National  Bank 
V.  Taylor,  40  S.  W.,  876 ;  Snyder  v.  Firsf  Natl.  Bank,  32  S.  W.,  162. 

KEY,  Chief  Justice. — ^Lida  Morgan  brought  this  suit  against  F.  J. 
Murphy  for  wages  alleged  to  be  due,  and  souglit  to  foreclose  a  labor- 
er's lien  on  certain  furniture,  etc.,  used  by  Murphy  in  running  a  res- 
taurant. Frank  Peacock,  who  was  Murphy^s  landlord,  intervened, 
and  asserted  a  prior  lien  to  secure  rent  owing  by  Murphy.  Murphy 
did  not  resist  either  claim  and  the  trial  court  rendered  judgment 
against  him  on  both  demands,  but  awarded  to  the  plaintiff  priority 
of  lien,  and  Peacock  has  appealed. 

The  case  is  submitted  in  this  court  as  an  agreed  case  under  art. 
1414  of  the  Eevised  Statutes.  The  agreement  shows  that  Peacock  was 
Murphy's  landlord,  and  he  has  a  prior  lien,  unless  the  plaintiff  has 
brought  her  case  within  the  purview  and  terms  of  the  Act  of  1896 
[1897],  page  218,  providing  liens  for  the  benefit  of  clerks,  accountants, 
bookkeepers,  artisans,  craftsmen,  factory  and  mill  operatives,  servants, 
mechanics,  quarrymen,  common  laborers  and  farm  hands.  That  Act 
is  codified  in  Sayles'  Civil  Statutes  as  articles  3339a,  3339b,  3339c, 
3339d,  3339e  and  3339f.  Article  3339a  declares  that  the  employes 
designated  shall  have  a  first  lien  upon  all  products,  machinery,  tools, 
fixtures,  appurtenances,  goods,  wares,  merchandise,  chattels  or  things 
of  value  that  may  be  created,  in  whole  or  in  part,  by  the  labor  of  such 
Vol.  LXI  Civil--13. 
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employes,  or  necessarily  connected  with  the  performance  of  such  labor 
or  service,  which  may  be  owned  by  or  in  the  possession  of  'such  em- 
ployes^ employer.  It  contains  a  proviso  to  the  effect  that  the  lien  of 
the  farm  hand  shall  be  subordinate  to  the  landlord's  lien.  Article 
3339b  reads  as  follows: 

"Whenever  any  person,  employer,  firm,  corporation,  his,  her,  or 
their  agent  or  agents,  receiver  or  receivers,  trustee  or  trustees,  shall 
fail  or  refuse  to  make  payments  as  hereinafter  prescribed  in  this  chap- 
ter, the  said  clerk,  accountant,  bookkeeper,  farm  hand,  artisan,  crafts- 
man, operative,  servant,  mechanic,  quarryman  or  laborer  who  shall 
have  performed  service  of  any  character,  shall  make  or  have  made, 
duplicate  accounts  of  such  service,  with  amount  due  him  or  her  for  the 
same,  and  present  or  have  presented  to  aforesaid  employer,  person, 
firm  or  corporation,  his,  her,  or  their  agent  or  agents,  receiver  or  re- 
ceivers, trustee  or  trustees,  one  of  the  aforesaid  duplicate  accounts 
within  thirty  days  after  the  said  indebtedness  shall  have  accrued.  The 
other  of  the  duplicate  accounts  shall,  within  the  time  hereinbefore  pre- 
scribed, be  filed  with  the  county  clerk  of  the  county  in  which  said  ser- 
vice was  rendered,  and  shall  be  recorded  by  the  county  clerk  in  a  book 
kept  for  that  purpose.  The  party  or  parties  presenting  the  aforesaid 
account  shall  make  affidavit  as  to  the  correctness  of  the  same.  A  com- 
pliance with  the  foregoing  requirements  in  this  article,  shall  be  neces- 
sary to  fix  and  to  preserve  the  lien  given  under  this  chapter;  and 
the  liens  of  different  persons  shall  take  precedence  in*  the  order  in 
which  they  are  filed;  provided,  that  all  persons  claiming  the  benefit 
of  this  chapter  shall  have  six  months  within  which  to  bring  suit  to 
foreclose  the  aforesaid  lien;  and  provided  further,  that  a  substantial 
compliance  with  the  provisions  of  this  article  shall  be  deemed  suf- 
ficient diligence  to  fix  and  secure  the  lien  hereinbefore  sjiven;  provided 
that  any  purchaser  of  such  products  from  the  owner  thereof  shall  ac- 
quire a  good  title  thereto,  unless  he  has  at  the  time  of  the  purchase, 
actual  or  constructive  notice  of  the  claim  of  such  lien  holder  upon  such 
products,  said  constructive  notice  to  be  given  by  record  of  such  claim, 
as  provided  for  in  this  chapter,  or  by  suit  filed.'* 

Article  3339e  reads  as  follows:  "The  lien  created  by  this  chapter 
shall  cease  to  be  operative  after  six  months  after  the  same  is  fixed, 
unless  suit  is  brought  within  said  time  to  enforce  said  lien." 

The  other  articles  have  no  bearing  upon  the  question  presented  in 
this  case.  The  plaintiff  did  not  make  or  have  made,  duplicate  accounts 
of  the  service  rendered  by  her  to  Murphy,  and  deliver  a  copy  thereof 
to  him,  nor  cause  a  copy  to  be  filed  and  recorded  in  the  office  of  the 
county  clerk,  as  prescribed  by  art.  3339b;  and,  on  account  of  her 
failure  to  do  so,  appellant  contends  that  she  had  no  lien  upon  the 
property  in  controversy.  Appellee  contends  that  when  she  performed 
the  service  she  at  once  acquired  a  lien  by  force  of  article  3339a,  and 
that  art.  3339b  was  enacted  for  the  purpose  of  determining  priority 
of  liens,  and  to  preserve  the  same  as  against  purchasers  of  the  prop- 
erty. We  are  of  the  opinion  that  the  contention  urged  by  counsel  for 
appellant  is  correct,  and  that  the  plaintiff,  as  a  matter  of  fact,  never 
had  any  lien  upon  the  property.  It  may  be  considered  that  art.  3339a, 
considered  alone,  would  create  and  fix  the  lien,  but  it  cannot  be  so 
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considered;  and  the  subsequent  articles  are  as  much  a  part  of  the  law 
as  the  one  referred  to.  It  is  expressly  declared  in  art.  3339b  that, 
"A  compliance  with  the  foregoing  requirements  in  tliis  article  shall 
be  necessary  to  fix^  and  preserve  the  lien  given  under  this  chapter." 
There  is  no  ambiguity  in  the  language  quoted  and  it  specifically  re- 
quires compliance  with  that  article  in  order  to  fix  and  preserve  the 
lien.  The  language  quoted  is  equivalent  to  a  legislative  declaration 
that  when  the  requirements  of  art.  3339b  are  not  complied  with,  no 
lien  whatever  shall  exist.  The  subsequent  proviso  to  the  effect  that 
filing  suit  shall  constitute  notice  of  the  lien  is  not  inconsistent  with 
our  construction  of  the  statute.  The  clause  referred  to  designates 
two  means  by  which  constructive  notice  may  be  given, — one  by  record- 
ing the  claim,  and  the  other  by  filing  suit.  But  it  must  be  borne  in 
mind  that  article  3339e  declares  that  the  lien  shall  cease,  imless  suit 
is  brought  to  enforce  it  within  six  months  after  it  has  been  fixed. 
Therefore,  it  follows  that  recording  the  claim,  while  effective  as  notice 
for  six  months  thereafter,  does  not  constitute  notice  after  the  expira- 
tion of  that  time;  and,  hence,  it  was  proper  for  the  Legislature  to 
provide  that  filing  a  suit  to  foreclose  the  lien  should  also  operate  as 
notice.  For  instance,  an  intending  purchaser  might  examine  the  rec- 
ords in  the  county  clerk's  office,  and  find  that  a  claim  against  the. 
property  had  been  recorded  more  than  six  months  prior  to  the  exam- 
ination. Such  record,  by  itself,  would  not  constitute  notice,  but  if, 
within  six  months  after  the  claim  was  recorded,  suit  had  been  brought 
to  enforce  it,  such  suit  would  constitute  notice.  Hence,  we  conclude 
that  it  does  not  follpw,  as  a  necessary  inference,  that  the  use  of  the 
words  "or  by  suit  filed,**  at  the  conclusion  of  article  3339b,  estab- 
lishes the  fact .  that  the  Legislature  intended  that  the  lien  could  be 
created  without  substantial  compliance  with  all  the  provisions  of  that 
article.  A  statutory  lien  can  exist  only  when  it  has  been  perfected  in 
the  manner  prescribed  by  the  statute  authorizing  it.  (1  Jones  on 
liens,  sec.  106;  25  Cyc.  p.  662;  see  also  Berry  v.  McAdams,  93  Texas, 
434.) 

The  defendant  Murphy  has  not  appealed  nor  assigned  error,  and 
therefore,  as  against  him,  the  judgment  is  affirmed.  As  between  ap- 
pellant Frank  Peacock  and  appellee  Lida  Morgan,  the  judgment  is 
reversed  and  here  rendered,  giving  appellant's  lien  priority.  Costs 
of  appeal  taxed  against  appellee,  Lida  Morgan. 

Affirmed  in  part,  and  in  part  reversed  and  rendered. 


Henry  M.  Day  v.  Snyder  Brokerage  &  Storage  Company. 

Decided  May  18,  1910. 

1. — Sale — ^Agency. 

An  agenf  authorized  to  purchase  for  hi&  principal  only  walnuts  of  the  new 
crop,  though  empowered  to  exercise  his  judgment  as  to  the  variety  and  qual- 
ity thereof,  did  not  hind  tlie  principal  hy  a  purchase  of  nuts  of  the  previous 
Tear's  crop  which  were  in  consequence  of  age  wormy,  defective,  and  unsalable. 
The  seller  was  bound  to  know  the  limitations  on  the  agent's  authority. 

8.— Sale — ^Rattfylng  and  Bepndiatlng. 

A  purchaser  who  had  received  walnuts  bought  by   his   agent   authorized 
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only  to  purchase  those  of  the  new  crop,  but  given  discretion  as  to  selection 
of  variety  and  auality,  had  no  right  to  repudiate  the  sale  on  discovery  that 
the  (juality  was  bad,  the  sale  beinff  without  warranty.  But  he  could  repudiate 
on  discovery  that  they  were  not  of  the  new  crop  which  he  had  authorized  the 
agent  to  purchase;  and  his  repudiation  was  in  due  time  when  made  promptly 
on  discovery  of  that  fact,  though  he  learned  it  onlv  after  receiving  and  be- 
ginning the  sale  of  the  article  to  customers,  and  had  previously  found  the 
quality  to  be  bad. 

Appeal  from  the  County  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  Milton  Mayo. 

'  Day  sued  the  brokerage  company.  Defendant  had  judgment  and 
plaintiff  appealed. 

7.  J.  Curtsinger,  for  appellant. — ^The  law  implies  a  warranty  of 
quality  or  fitness  of  merchandise  on  the  part  of  the  seller  only  when 
the  buyer  has  no  opportunity  to  inspect  the  goods  before  buying. 
Joy  V.  Nat'l  Exchange  Bank  of  Dallas^  32  Texas  Civ.  App.,  398; 
Brantly  v.  Thomas,  22  Texas,  271;  Needham  v.  Dial,  4  Texas  Civ. 
App.,  141. 

When  one  dealer  sells  to  another,  not  for  his  consumption,  but 
merely  as  an  article  of  commerce,  no  implied  warranty  arises.  Need- 
ham  V.  Dial,  4  Texas  Civ.  App.,  141;  Houk  v.  Berg,  105  S.  W.,  1176; 
Battaglia  v.  Thomas,  5  Texas  Civ.  App.,  563. 

One  who  has  purchased  goods,  and  afterward  with  full  knowledge 
of  their  condition,  sets  them  up  for  sale,  thereby  ratifies  his  purchase 
and'  becomes  bound  thereby  for  the  purchase  price.  Dill  v.  Camp,  2? 
Ala.,  249;  Mechem  on  Agency  [1889],  p.  95,  sec.  1^8,  p.  97,  sec.  150. 

When  the  buyer  has  an  opportunity  to  inspect  the  goods  before  buy- 
ing, and  there  is  no  fraud  on  the  part  of  the  seller,  the  law  does  not 
imply  a  warranty  of  quality  or  fitness  by  the  seller,  and  the  rule 
caveat  emptor  applies.  Ratcliff  v.  Baird,  14  Texas,  44;  Needham  v. 
Dial,  23  S.  W.  R.  240,  4  Texas  Civ.  App.,  141 ;  Joy  v.  Nat'l  Exchange 
Bank  of  Dallas,  32  Texas  Civ.  App.,  398;  Simkins  on  Contracts  and 
Sales,  pp.  380-381;  Benjamin  on  Sales  [6th  Am.  ed.]  [1889],  1,  559, 
sec.  641,  2,  810,  sec.  930,  842,  sees.  965,  966. 

TT.  A.  Anderson  and  J.  P.  Dumas,  for  appellee. 

JENKINS,  Associate  Justice. — Appellant  brought  suit  to  recover 
of  appellees  the  sum  of  $383.18,  with  interest  thereon,  alleged  to  be 
due  him  from  the  sale  of  3,500  pounds  of  walnuts,  sold  to  appellees 
through  their  agent,  Ludwig. 

Appellees  deny  the  agency  of  Ludwig  to  purchase  the  walnuts  for 
them  in  this,  that  they  did  not  authorize  said  Ludwig  to  purchase 
for  them  any  walnuts,  except  new,  soft-shell  walnuts,  and  that  the 
walnuts  shipped  by  appellant  and  claimed  to  have  been  sold  to  them 
through  said  Ludwig,  were  old  walnuts,  wormy,  and  not  merchantable, 
and  of  no  value  in  the  market  at  San  Angelo,  Brownwood  or  Lam- 
pasas, where  they  were  received. 

The  proof  shows  that  the  appellees  were  in  the  wholesale  mercan- 
tile business  at  San  Angelo,  Brownwood  and  Lampasas,  and  that  they 
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ordered  through  Fred.  B.  Ludwig,  who  was  a  broker  in  New  York. 
3500  pounds  of  walnuts,  to  be  shipped  1000  pounds  to  Lampasas, 
1000  pounds  to  Brownwood,  and  1500  pounds  to  San  Angelo.  This 
amount  of  walnuts  was  shipped  to  appellees,  but  they  were  not  new 
walnuts,  and  were  unsalable  and  had  no  market  yalue  at  the  places 
where  they  were  received. 

This  case  rests  upon  two  propositions:     First,  did  the  appellees  au- 
thorize Ludwig  to  purchase  the  walnuts  which  were  received  by  them; 
second,  if  not,  did  they  ratify  said  sale,  after  the  walnuts  were  re- 
ceived?    To  show  that  this  is  a  correct  view  of  the  legal  propositions 
involved  in  the  case  we  here  refer  to  legal  propositions  made  by  ap- 
pellant under  his  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and 
tenth  assignments  of  error.     Under  these  assignments   the  appellant 
submits,  in  several  forms,  in  substance  this  legal  proposition:     That 
it  is  immaterial  that  the  walnuts  were  wormy  and  unsalable,  for  the 
reason  that  the  undisputed  evidence  shows  that  there  was  no  express 
warranty  on  the  part  of  the  appellant,  and  that  the  law  does  not  im- 
ply a   warranty  where  goods  are  sold  by  one  merchant  to  another, 
the  purchaser  having  examined  the  goods  before  buying,  or  having  an 
opportunity  so  to  do;  and  especially  is  this  true  where  the  goods  are 
sold  for  the  purpose  of  being  resold,  and  not  for  the  purpose  of  being 
consumed  by  the  purchaser.     We  concur  in  the  propositions  of  law 
contended  for  by  the  appellant  in  this  regard,  and  think  that  he  is 
fully  sustained  therein  by  the  authorities  which  he  cites,  to  wit:     Joy 
V.  Bank,  32  Texas  Civ.  App.,  398,  74  S.  W.,  325;  Needham  v.  Dial, 
4  Texas  Civ.  App.,  141,  21   S.  W.,  240;  Houk  v.  Berg,  105  S.  W., 
1176;  Battaglia  v.  Thomas,  5  Texas  Civ.  App.,  563,  23  S.  W.,  385. 
But  the  question  still  remains,  did  the  appellees  purchase  these  goods 
at  all,  with  or  without  inspection,  with  or  without  warranty,  express 
or  implied?     The  appellant  says  that  the  appellees  did  purchase  the 
goods  with  opportunity  to  inspect  the  same,  because  their  agent  Lud- 
wig did  so,  and  relies  upon  the  maxim  qui  facit  per  alium,  facit  per 
fte.    But  was  Ludwig  their  agent  for  the  purpose  of  making  this  pur- 
chase ?    The  facts  with  reference  to  this  are :    On  September  23,  1907, 
the  appellees  wrote  Fred  B.  Ludwig,  a  broker  in  New  York,  to  purchase 
for  them  certain  goods,  among  others,  walnuts.     That  portion  of  the 
letter  referring  to  the  walnuts  is  as  follows:     "Please  buy  for  us  for 
shipment  on  earliest -date,   the  following   orders:     For   shipment   to 
San  Angelo,  Texas,  1500  pounds  new  soft-shell  walnuts;  for  shipment 
io  Lampasas,  Texas,  1000  pounds  new  soft-shell  walnuts ;  for  shipment 
to  Brownwood,  Texas,  1000  pounds  new  soft-shell   walnuts.     Please 
use  your  judgment  in  getting  us  good  stock  and  write  prices  on  these 
orders  and  oblige.     Yours  truly,  Snyder  Brokerage  &  Storage   Com- 
pany.*'   Ludwig  filled  the  order  as  to  the  other  goods,  but  with  ref- 
erence io  the  walnuts,  he  replied  as  follows: 

''New  York,  September  30,  1907. 
"Snyder  Brokerage  &  Storage  Co., 

"San  Angelo,  Texas. 
"Gentlemen : 
"We  beg  to  thank  you  for  your  order  of  23rd,  and  have  bought 
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for  your  account  as  per  enclosed.  We  did  not  buy  the  walnuts  as 
we  did  not  know  positively  what  you  wanted.  There  has  been  no 
price  made  on  new  Grenobles,  which  is  the  highest  grade  on  the  mar- 
ket. We  would  not  advise  anyone  to  buy  old  Grenobles,  as  they  run 
from  30  to  40  percent  bad.    We  quote  you  as  follows  on  walnuts: 

"Chili,  Early  Nov.  Ship't.  1907 12c 

"French,  Ist  PTalf  Nov.     Ship't  from  France,  1907 1034c 

"Cahors,    "      "        "  "  "  "  "     llV^c 

"Marbots,  "      "        "  "  "  "  "     13c 

"Cornes,    "      "        "  "  "  "  "     12%c 

"Kindly  let  us  hear  from  you  as  to  what  to  buy.  Awaiting  your  in- 
structions, we  remain.  Very  truly  yours, 

"Fred  B.  Ludwig  Co." 

To  which  appellees  r^.plied  as  follows: 

"San  Angelo,  Texas,  Oct  4,  1907. 
"Fred  B.  Ludwig, 

"162  Fearl  Street,  New  York,  N.  Y. 
"Dear  Sir: 

"We  have  your  letter  Sep.  30  reference  to  walnuts,  and  in  reply 
will  say  that  we  want  a  good  size  soft  shell  walnut.  We  are  not  very 
well  acquainted  with  the  different  variety  of  walnuts  by  name,  and 
will  have  to  leave  it  to  your  judgment  to  buy  us  something  that  is 
good  and  that  will  give  satisfaction.  We  of  course  want  them  as  cheap 
as  possible,  but  if  the  cheaper  variety  are  not  good  size  with  soft  shell, 
we  of  course  prefer  to  pay  more  for  the  better  grade,  so  use  your  judg- 
ment in  this  matter,  and  we  are  sure  it  will  be  satisfactory. 

"Yours  truly, 
"Snyder  Brokerage  &  Storage  Co., 

"Per  A.  A.  Glover.^' 

Upon  receipt  of  this  order  Ludwig  purchased  from  appellant  the 
amount  of  walnuts  mentioned  in  the  original  order,  which  were  shipped 
as  directed.  Ihe  walnuts  purchased  were  not  new  walnuts,  but  were 
old  Grenobles,  and  were  wormy,  running  from  40  to  50  percent  bad. 
The  appellees  notified  appellant  that  the  walnuts  were  not  such  as 
they  had  ordered  and  that  they  refused  to  take  the  same,  but  held 
them  subject  to  his  order. 

There  is  no  issue  in  this  case  as  to  appellees  holding  out  Ludwig 
as  their  agent,  nor  was  there  any  previous  dealing  between  them  by 
which  appellant  may  have  presumed  that  Ludwig  had  authority  to 
represent  appellees.  Appellant  was  well  acquainted  with  Ludwig  and 
made  no  inquiry  as  to  his  authority  in  the  premises.  Whatever  au- 
thority as  agent  he  had  was  created  by  the  correspondence  heretofore 
set  out.  An  agent  cannot  bind  his  principal  further  than  he  is  au- 
thorized to  do  by  his  agency.  Appellant  insists  that  there  was  no  lim- 
itation upon  the  authority  of  Ludwig  because  of  the  use  of  the  words, 
"use  your  judgment  in  this  matter,"  but  by  reference  to  the  corres- 
pondence above  set  out  it  will  be  seen  that  he  was  positively  instructed 
to  purchase  only  new  walnuts.     He  had  furnished  appellees  a  price 
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list  of  a  number  of  diff3reiit  varieties  of  walnuts,  giving  the  names 
thereof.  Appellees  replied  that  they  were  not  well  acquainted  with 
the  different  varieties  of  walnuts  by  name,  and  added,  "We  will  have 
to  leave  it  to  your  judgment,'*  and  concluded  by  saying,  "Use  yoar 
judgment  in  the  matter/'  This  gave  Ludwig  discretion  as  to  what 
variety  of  walnuts  he  would  buy,  provided  they  were  new  walnuts,  but 
did  not  give  him  authority  to  buy  any  walnuts  that  were  not  new. 
While  it  is  true  "that  if  there  was  no  express  warranty  by  the  seller 
and  no  fraud  on  his  part,  the  buyer  who  examines  the  article  himself 
must  abide  by  all  losses  arising  from  latent  defects,  equally  unknown 
to  both  parties,''  it  is  also  true,  "the  rule  does  not  reasonably  apply 
to  those  cases  where  the  purchaser  has  ordered  goods  of  a  certain 
character,"  and  the  goods  sent  are  not  of  the  character  ordered.  Brant- 
ley V.  Thomas,  22  Texas,  274.  Now,  if  this  be  true  as  between  the 
parties  to  the  sale  and  purchase,  it  is  equally  true  as  to  the  authority 
conferred  upon  an  agent.  Where  the  agent  is  authorized  to  purchase 
goods  of  a  certain  character,  and  the  goods  which  he  purchases  are  not 
of  that  character,  he  exceeds  his  authority,  and  the  principal  is  not 
bound  thereby.  There  being  no  question  of  estoppel  in  this  case, 
the  appellant  was  bound  at  his  peril,  to  know  the  extent  of  the  au- 
thority of  Ludwig  in  making  the  purchase.  We  conclude,  that  Ludwig 
was  not  the  agent  of  the  appellees  to  purchase  any  walnuts  except  new 
walnuts,  and  that  he  acted  without  authority  in  making  said  pur- 
chase; at  least,  the  evidence  is  sufficient  to  sustain  the  finding  of  the 
jury  to  this  effect. 

As  to  the  question  of  ratification  by  appellees,  the  evidence  shows 
that  they  discovered  as  soon  as  the  walnuts  were  received  that  they 
were  not  of  the  quality  that  they  desired,  but  that  they  did  not  dis- 
cover that  they  were  not  new  walnuts  until  they  had  sold  some  of 
them  to  their  customers,  and  their  customers  had  returned  the  wal- 
nuts purchased.  The  walnuts  were  shipped  on  October  9th ;  the  record 
does  not  show  when  they  were  received;  appellees  notified  appellant 
that  they  would  not  accept  the  walnuts  on  October  28th.  Appellant 
contends  that  the  action  of  appellees  in  putting  the  walnuts  on  the 
market,  and  their  failure  to  repudiate  the  purchase  of  the  walnuts  for 
this  length  of  time,  amounted  to  a  ratification.  The  evidence,  as 
stated,  shows  that  they  did  not  repudiate  the  contract  immediately 
upon  discovery  that  the  walnuts  were  not  of  the  quality  which  they 
desired,  but  the  evidence  will  support  a  finding  that  tliey  did  repudi- 
ate this  contract  as  soon  as  they  discovered  that  they  were  not  new 
walnuts.    This  issue  was  submitted  in  the  charge  of  the  court. 

Now,  taking  the  law  as  the  appellant  contends  that  it  is,  and  as  we 
hold  it  to  be,  that  the  seller  of  these  walnuts  did  not  guarantee  their 
quality, 'the  appellees  having  purchased  them  through  their  agent,  who 
was  authorized  to  purchase  walnuts  for  them,  there  being  no  fraud 
or  misrepresentation  on  the  part  of  the  seller,  the  agent  having  had 
an  opportunity  to  inspect  the  walnuts  before  making  the  purchase, 
and,  in  fact,  as  the  evidence  shows,  had  inspected  this  lot  of  walnuts 
a  short  time  before  making  this  purchase,  and  knew  that  they  were 
bad,  as  shown  by  his  letter,  from  30  to  40  percent,  suppose  the  ap- 
pellees had   undertaken  to  repudiate   this   contract   as   soon   as   they 
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discovered  the  unmerchantable  quality  of  the  walnuts  received.  The 
appellant  could  have  replied:  "The  act  of  your  agent  was  your  act 
I  dealt  with  him  at  arm's  length,  made  no  false  representations,  and 
you,  through  your  agent,  knew,  or  could  have  known  the  quality  of 
the  walnuts  that  you  were  purchasing,  and  therefore,  you  have  no 
right  to  repudiate  this  contract,  simply  because  the  walnuts  are  not  of 
as  good  quality  as  you  desired/'  Appellees  as  well  as  others,  are  pre- 
sumed to  know  the  law,  and  are  presumed  to  know  that  they  had  no 
right  to  repudiate  this  contract  simply  because  the  walnuts  were  not 
of  as  good  quality  as  they  desired.  Appellees  were  not  called  upon 
to  attempt  to  repudiate  the  purchase  before  they  knew,  or  by  the  use 
of  ordinary  diligence,  could  have  known  that  they  had  legal  grounds 
for  so  doing.  But  when  they  discovered  that  the  walnuts  were  not 
of  the  kind  which  their  agent  was  authorized  to  purchase;  that  is  to 
say,  when  they  discovered  that  they  were  not  new  walnuts,  their  agent 
not  being  authorized  to  purchase  any  other  kind,  they  then  had  the 
right  to  repudiate  the  contract,  and  the  evidence  does  not  show  any 
delay  in  repudiating  the  same  after  this  information  came  to  their 
knowledge.  Upon  the  question  of  ratification,  the  court  instructed 
the  jury  that,  although  they  might  find  that  Ludwig  had  no  authority 
to  purchase  the  walnuts  in  question,  or,  that  in  making  the  purchase 
he  exceeded  his  authority,  still,  they  would  find  for  appellant  if  they 
further  found  that  the  appellees,  with  knowledge  of  the  facts,  ratified 
said  contract,  and  that  a  sale  of  said  walnuts  or  any  part  thereof, 
after  such  knowledge  on  their  part,  would  amount  to  a  ratification. 
The  jury  found  for  the  defendant  and  judgment  was  entered  accord- 
ingly. 

We  hold  that  no  material  error  was  committed  in  the  trial  of  this 
case,  and  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


T.  J.  Freeman,  Receiver,  v.  J.  K.  Huffman. 

Decided  May  18,  1910. 

1. — ^Negligence— Discovered  Peril. 

Evidence  considered  and  held  sufficient  to  raise  the  issue  as  to  whether 
plaintiff,  who  was  injured  by  a  train  being  moved  while  he  was  endeavoring 
to  climb  between  the  cars  at  night,  was  seen  in  such  perilous  position  by  those 
operating  it  in  time  for  them  to  have  pripvented  the  movement  of  the  cars, 
to  justify  the  submission  of  the  issue  of  negligence  after  discovery  of  his  peril, 
and  the  refusal  of  an  instruction  directing  verdict  for  defendant  on  the  ground 
of  plaintiflTs  contributory  negligence. 

2. — Same — Charge. 

An  instruction  on  the  subject  of  discovered  peril  of  one  injured  by  a  train 
being  put  in  motion  while  he  was  attempting  to  climb  between  cars,  which 
held  defendant  negligent  and  liable,  notwithstanding  contributory  n<egligence, 
if  the  train  was  moved  after  the  discovery  by  one  of  the  defendants'  servants 
(operating  it  of  plaintiff's  dangerous  position,  is  held,  as  applied  to  the  evi- 
dence here  considered,  to  be  erroneous,  because  ignoring  the  question  whether 
his  position  was  se^n  in  time  for  the  servant  discoverine  it  to  have  prevented 
the  movement,  it  having  been  made  by  and  on  signal  from  servants  other 
than  the  one  discovering  defendant's  peril. 
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S.— Contributory  Vegligenee — Climbing' between  Can. 

Onp  who  imdertook,  at  night,  to  climb  over  the  bumpers  between  cars  of 
a  train  standing  on  the  railway  track  with  an  engine  attached,  was,  as  mat- 
ter of  law,  guilty  of  contributory  negligence  and  could  not  recover  for  negli- 
gence of  defendant,  such  as  starting  the  cars  in  motion  without  signals  re- 
Suired  by  a  city  ordinance.  The  only  liability  would  be  for  negligence  after 
iscovery  of  plaintiff's  peril. 

4. — ^Hegligenee — Starting  Train — ^Person  Between  Cars. 

Those  opeiating  a  train  are  under  no  duty  to  examine  it  before  putting 
it  in  motion  to  ascertain  whether  any  one  was  under  or  between  the  cars,  and 
a  requested  charge  to  that  effect  should  have  been  given  upon  the  case  here 
presented. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below  be- 
fore Hon.  J.  C.  Scott. 

S.  R.  Fisher  and  S.  TF.  Fisher  (King  &  Morris,  of  counsel)  for  ap- 
pellant.— The  peremptory  instruction  in  favor  of  defendant  should 
have  been  given.  Boper  v.  Texas  Cent.  R.  Co.,  S.  W.,  696;  3  Elliott 
on  Bailroads,  sec.  1169;  Texas  Midland  R.  Co.  v.  Byrd,  102  Texas, 
263;  Wise  Terminal  Co.  y.  McCorraick,  42  Am.  and  Eng.  R.  R.  Cases 
(n.  s.),  23;  Jones  v.  111.  Cen.  Ry.  Co.,  104  S.  W.,  258;  Southern  Ry. 
Co.  V.  Clark,  13  L.  R.  A.  (X.  S.)  107;  Hudson  v.  Wabash  W.  Rv. 
Co.,  101  Mo.,  13;  Illinois  Central  v.  Boughton,  78  S.  W.,  876;  Dillon 
V.  Iowa  Cen.  Ry.  Co.,  118  Iowa,  645;  Burns  v.  Southern  Ry.  Co.,  43 
S.  E.  679;  Spencer  v.  Baltimore  &  0.  Ry.  Co.,  54  Am.  Rep.,  269; 
Central  R.  &  B.  Co.  v.  Dixon,  42  Ga.,  327;  Rumpel  v.  Oregon  Short 
line  &  N.  W.  Ry.  Co.,  35  Pac,  700;  Lake  Shore,  S.  &  M.  Ry.  v. 
Pinchin,  112  Ind.,  592 ;  Smith  y.  Chicago,  R.  I.  &  P.  Ry.  Co.,  55  Iowa, 
33;  Bird  v.  Flint  &  P.  M.  R.  Co.,  86  Mich.,  79;  Benson  v.  N.  Y.,  etc., 
Rv.  Co.,  37  Am.  &  Eng.  R.  R.  Cases  (N.  S.),  324;  Illinois  Cen.  v. 
Swift,  40  Am.  &  Eng.  R.  R.  Cases  (N.  S.),  537;  Poster  v.  Xew  York, 
N.  H.  &  H.  Ry.  Co.,  37  Am.  &  Eng.  R.  R.  Cases  (N.  S.),  343 ;  Phillips  v. 
Cen.  R.  Co.  of  New  York,  31  Am.  &  Eng.  R.  R.  Cases  (N.  S.),  15; 
Col.  &  S.  Ry.  Co.  V.  Sonne.  41  Am.  and  Eng.  R.  R.  Cas.  (N.  S.),  727; 
Houston  &  T.  C.  v.  Kauffman,  101  S.  W.,  817;  Missouri,  K.  &  T.  v 
ifalone,  115  S.  W.,  1158,  102  Texas,  269;  Cowles  v.  M.  K.  &  T.,  96 
Texas,  24. 

The  sixth  paragraph  of  the  court^s  charge  was  erroneous. — Inter- 
national &  G.  N.  R.  Co.  V.  Ploeger,  16  Texas  Ct.  Rep.,  183;  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  McMillan,  102  S.  W.,  103 ;  Texas  &  P.  Rv. 
Co.  V.  Staggs,  90  Texas,  458 ;  Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Tex- 
as, 26;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Eyer,  96  Texas,  72;  San- 
chez V.  Railway  Co.,  88  Texas,  177. 

Defendant  was  under  no  duty  to  examine  the  train  for  trespassers 
before  moving  it. — Houston  &  T.  C.  v.  Breadow,  90  Texas,  27;  Texas 
&  P.  Ry.  Co.  V.  Staggs,  90  Texas,  460;  Ft.  Worth  &  Denver  Ry.  Co. 
V.  Shetter,  94  Texas,  199;  Houston  &  T.  C.  v.  Reppetan,  64  S.  W., 
Rep.,  1017;  Railwav  Co.  v.  Smith,  77  Texas,  181;  Smith  v.  Houston 
ft  T.  C.  Ry.,  43  S.'W.,  Rep.,  34;  Douglas  v.  Ry.  Co.,  90  Texas,  124; 
Missouri,  K.  &  T.  v,  Canales,  67  S.  W.  Rep.,  1077, 
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J.  W,  Garner,  T.  S,  Henderson  and  J.  L.  Lockett,  Jr.,  for  appellee. 
— The  violation  of  a  penal  ordinance  ccmstitutes  negligence  per  se,  if 
it  results  in  injury  to  any  one,  and  appellant  is  responsible  for  the  con- 
sequences of  its  employes*  negligence.  Gulf,  C.  &  S.  F.  v.  Holt,  70  S. 
W.,  693;  Missouri,  K.  &  T.  v.  Owens,  75  S.  W.,  581;  Missouri,  K.  & 
T.  V.  Matherly,  81  S.  W.j  590;  Gulf,  C.  &  S.  F.  v.  Matthews,  66  S.  W., 
591. 

The  uncontroverted  testimony  shows  that  appellee  at  the  time  of 
his  injury  was  not  a  trespasser  upon  appellant's  track,  and  the  ques- 
tion of  his  contributory  negligence  was  one  of  fact  for  the  jury.  In- 
ternational &  G.  N.  V.  Hall,  81  S.  W.,  83;  Houston  &  T.  C.  v.  Laskow- 
ski,  47  S.  W.,  59,  60;  Illinois  C.  R.  Co.  v.  Johnson,  115  S.  W.,  799; 
Laury  v.  N"o.  Pac.  Term.  Co.,  (Ore.),  105  Pac,  881-2;  Missouri,  K. 
&  T.  V.  Thomas,  107  S.  W.,  868;  Dooley  v.  M.  K.  &  T.,  110  S.  W., 
136;  Atchison,  T.  &  S.  F.  v.  Jandera,  (Ore.),  104  Pac,  341;  Gulf, 
C.  &  S.  F.  V.  Matthews,  66  S.  W.,  591 ;  Texas  &  P.  v.  Nelson,  29  S. 
W.,  80;  Texas  &  P.  v.  Brown,  33  S.  W.,  148-9;  Missouri,  K.  &  T.  v. 
McGlamory,  34  S.  W.,  360-1;  Gulf,  C.  &  S.  F.  v.  Calvert,  32  S.  W., 
247-8;  Houston,  E.  &  W.  T.  v.  Powell,  41  S.  W.,  695;  Gulf,  C.  &  S. 
F.  v.  Pendery,  36  S.  W.,  793 ;  Texas  &  N.  0.  v.  Bean,  119  S.  W.,  328 ; 
Ft.  Worth  &  D.  C.  v.  Longino,  118  S.  W.,  198;  Ft.  Worth  &  D.  C.  v. 
l^ongino,  126  S.  W.,  8;  Davis  v.  L.  H.  &  St.  L.  Ry.  Co.,  (Ky.),  97 
S.  W.,  1122;  Eppstein  v.  Mo.  Pac.  R.  Co.,  197  Mo.  720. 

Plaintiffs  testimony  was  suflBcient  to  raise  the  issue  of  discovered 
peril.  Texas  &  N.  0.  v.  McDonald,  120  S.  W.,  494;  Gulf,  C.  &  S.  F. 
V.  Miller,  35  Texas  Civ.  App.,  116;  Missouri,  K.  &  T.  v.  Sharp,  120 
S.  W.,  264;  Franklin  Life  Ins.  Co.  v.  Villeneuve,  68  S.  W.,  203. 

Since  under  the  uncontradicted  evidence  defendant's  servants  were 
operating  the  train  along  a  public  street  in  an  incorporated  town,  and 
had  sent  for  plaintiff  and  expected  him  to  come  from  the  mill  on  the 
south  side  of  the  track  and  cross  to  the  north  side  to  weigh  the  car  of 
cake,  they  were  charged  with  the  duty  of  anticipating  his  presence  on 
the  track  about  or  near  the  engine  and  cars,  and  if  not  (as  we  think 
^hey  were)  charged  with  the  duty  of  keeping  a  lookout  for  him,  cer- 
tainly owed  him  the  duty  of  giving  the  signal  required  by  ordinance 
before  moving  the  train.  It  is  not  necessary  to  this  duty  that  they 
must  anticipate  his  presence  at  the  exact  point  where  he  was  between 
the  cars,  but  only  that  they  were  charged  with  notice  that  he  might 
be  somewhere  about  the  train,  where  its  movement  without  warning 
might  injure  him.  Missouri,  K.  &  T.  v.  Kemendo,  124  S.  W.,  968; 
Texas  &  N.  0.  v.  Bean,  119  S.  W.,  328;  El  Paso  &  S.  W.  v.  Barrett, 
101  S.  W.,  1025,  1029;  Houston,  E.  &  W.  T.  v.  McHale,  105  S.  W., 
1149,  1151-2;  Texas  &  N.  0.  v.  Brouillette,  126  S.  W.,  287. 

RICE,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
Huffman  against  Thomas  J.  Freeman,  as  Receiver  of  the  International 
&  Great  Northern  Railroad  Company  for  damages  for  personal  in- 
juries sustained  by  him  on  December  4,  1908,  while  attempting  to 
pass  between  the  cars  of  said  company.  At  that  time  plaintiff  was  the 
foreman  of  the  Rockdale  Oil  Mill  Company,  and  appellant  had  a  spur 
track  extending  along  the  north  side  of  said  oil  mill  building,  and  at 
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its  nearest  point,  some  ten  .feet  distant  therefrom,  npon  which  was 
erected  scales  for  the  purpose  of  weighing  cars  loaded  with  products 
of  said  mill  when  ready  for  shipment.  The  scale  box  and  beam  of 
said  scales  were  on  the  opposite  side  of  said  spur  track  from  said  oil 
mill. 

The  following  diagram  represents  the  oil  mill  building,  together 
with  the  scales  and  scale  box,  and  shows  the  relation  of  the  railway 
tracks  thereto. — See  page  204. 

Appellee  alleged  that  on  the  morning  in  question,  he  was  notified 
by  appellant^s  servants  that  they  were  ready  to  move  the  car  of  cotton- 
seed cake  that  had  been  loaded  the  previous  evening,  as  soon  as  the 
same  could  be  weighed  by  him;  that  it  was  his  duty,  in  the  absence 
of  the  superintendent,  to  weigh  said  cars,  and  upon  receiving  said  mes- 
sage he  went  out  of  the  front  door,  which  opened  upon  the  north  side  of 
said  building,  for  the  purpose  of  weighing  said  car,  and  started  in  a 
southwesterly  direction,  with  a  view  of  passing  around  the  rear  end 
of  said  cars,  but  recalling  that  he  would  not  be  able  to  pass  in  this 
direction  on  account  of  the  pulley  and  shafting  extending  from  the 
oil  mill,  as  well  as  some  debris  which  had  accumulated  there,  and  the 
muddy  condition  of  the  ground  at  said  point,  he  turned,  for  the  pur- 
pose of  passing  between  the  oil  mill  and  the  cars,  around  the  head  of 
said  engine,  so  as  to  reach  the  scales  to  weigh  said  car;  but  noticing 
that  steam  and  hot  water  were  escaping  therefrom,  which  rendered 
it  dangerous  to  pass  that  way,  undertook  to  pass  over  between  said 
cars,  and  that  while  in  the  act  of  so  doing,  the  company's  servants, 
with  full  knowledge  of  his  presence,  suddenly  moved  said  cars  without 
ringing  the  bell  as  required  by  the  ordinances  of  the  city  of  Rockdale, 
alleging  that  if  they  had  done  so  he  would  have  been  able  to  escape 
injury,  but,  on  account  of  the  negligence  of  defendant's  servants  in 
suddenly  moving  said  cars,  his  foot  was  caught  between  the  draw- 
heads  and  so  mashed  as  to  render  necessary  the  amputation  of  four 
of  the  toes  of  one  of  his  feet,  from  which  he  suffered  great  pain  and 
anguish,  and  was  permanently  injured. 

Appellant,  after  a  general  demurrer,  special  exceptions  and  a  gen- 
eral denial,  interposed  the  defense  of  contributory  negligence. 

The  proof  shows  that  the  spur  track  was  on  an  inclined  curve,  by 
reason  of  which  it  was  necessary  for  the  brakeman  who  was  signalling 
the  engineer  at  the  time  of  the  accident,  to  work  on  the  opposite  side 
from  the  mill,  and  that  none  of  the  brakemen  or  servants  of  the  com- 
pany were  on  the  mill  side  at  the  time  appellee  came  out  from  the 
mill  for  the  purpose  of  weighing  the  car,  and  that  none  of  them,  in 
fact,  saw  him  when  he  got  between  the  cars.  There  is,  however,  a  con- 
flict in  the  evidence  as  to  whether  or  not  appellee  was  seen  by  one  of 
the  brakemen  after  he  had  got  upon  the  drawhead,  and  before  the  cars 
were  moved,  appellee  testifying  that  he  saw  the  brakeman  passing 
along  near  him,  and  saw  the  brakeman  look  towards  him  just  at  this 
moment;  but  the  brakeman  referred  to  testified  that  he  did  not  see 
appeUee. 

The  proof  on  the  part  of  appellant  shows  that  they  were  under- 
taking to  spot  the  car  on  the  scales  at  the  time  that  appellee  was  in- 
jured, that  is,  to  so  place  the  car  that  the  wheels  thereof  would  be 
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immediately  over  the  scales;  that  just  before  appellee  came  out  from 
the  mill  they  had  coupled  onto  an  empty  coal  car,  and  the  car  loaded 
with  cotton-seed  cake,  and  that  the  engineer  upon  the  signal  by  the 
brakeman,  had  backed  the  cars  five  or  six  inches  over  the  scales,  and 
that  the  forward  movement  was  necessary,  in  order  to  place  the  cars 
in  the  proper  position  on  the  scales,  which  movement  was  made  in 
obedience  to  the  signal  from  the  head  brakeman  standing  near  the 
scales.    It  being  dark,  these  signals  were  given  by  lanterns. 

The  ordinances  of  the  city  of  Bockdale  were  introduced,  which  for- 
bade any  engineer  or  other  person  having  an  engine  or  locomotive  in 
charge,  from  running  the  same  within  the  city  limits  at  a  speed  greater 
than  five  miles  per  hour,  or  from  running  the  same  without  ringing 
the  bell  attached  to  said  locomotive  or  engine  before  starting,  and 
while  said  locomotive  or  engine  is  in  motion. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  ap- 
pellee, from  which  this  appeal  is  prosecuted. 

-  The  principal  reasons  relied  on  by  appellant  for  a  reversal  in  this 
case  are,  the  failure  of  the  court  to  give  its  special  charge  directing 
a  verdict  in  its  favor,  on  the  ground  that  the  appellee  was  guilty  of 
contributory  negligence  as  matter  of  law;  and,  second,  that  the  court 
erred  in  its  charge  upon  the  subject  of  discovered  peril.  We  will, 
therefore,  direct  our  attention  alone  to  these  features  of  the  case.  The 
sixth  paragraph  of  the  court's  charge  reads  as  follows: 

**But  even  though  you  may  believe  from  the  evidence  that  plaintiff, 
in  attempting  to  pass  between  said  engine  and  cars,  either  in  the  act 
or  in  the  manner  of  such  attempt,  was  guilty  of  negligence,  yet,  if 
you  further  believe  from  the  evidence  that  defendant's  servants  in 
charge  of  said  engine  and  cars,  or  any  of  them,  knew  that  plaintiff 
was  attempting  to  pass  between  said  engine  and  cars  in  the  manner 
he  did,  and  saw  him  between  said  engine  and  cars,  and  you  further 
believe  that  after  said  servants  knew  or  saw  plaintiff's  perilous  and 
dangerous  position,  that  said  engine  and  oars  were  moved  by  said 
servants  or  any  of  them,  without  warning  to  plaintiff,  and  without 
giving  plaintiff  an  opportunity  to  emerge  from  said  perilous  position, 
then  you  are  charged  that  the  act  of  said  servants  in  so  moving  said 
engine  and  cars,  would  be  negligence,  and  if  you  believe  from  the  evi- 
dence that  as  the  proximate  result  of  such  negligence  plaintiff  sustained 
any  or  all  of  the  injuries  complained  of  in  his  petition,  then  you  will 
find  for  the  plaintiff,  without  regard  to  whether  or  not  plaintiff  was 
guilty  of  negligence  in  going  between  said  engine  and  cars. 

Said  charge  is  assailed  by  appellant  on  the  ground  that  the  same 
wholly  fails  to  advise  the  jury  that  if  the  plaintiff's  position  between 
the  engine  tender  and  car  coupled  thereto,  was  discovered  by  the  agent^j 
and  servants  of  defendant  in  charge  of  and  operating  said  engine  and 
cars  at  the  time,  in  order  to  entitle  plaintiff  to  recover,  such  discov- 
ery, if  any,  must  have  been  made  in  time  for  said  agents,  servants 
and  employes  in  the  exercise  of  ordinary  care  to  have  prevented  in- 
jury to  plaintiff;  contending  that  it  appeared  from  the  uncontroverted 
evidence  that  if  plaintiflPs  position  between  said  cars  was  discovered  by 
said  agents  and  servants  of  defendant,  said  agents  and  servants  could 
not,  by  the  exercise  of  ordinary  care,  or  of  any  degree  of  care  after 
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such  discovery,  if  any,  have  prevented  the  movement  of  said  engine 
and  ears  in  time  to  avoid  injury  to  plaintiff. 

The  nncontroverted  testimony  on  this  phase  of  the  ca^e  is  to  the 
effect  that  none  of  appellant's  servants  saw  the  plaintiff  go  between 
the  cars.  Plaintiff,  however,  testified  that  one  of  the  brakemen  with 
a  lantern  passed  by,  after  he  had  gotten  upon  the  drawhead  between 
the  cars,  looked  toward  him,  and  that  he  could  see  his  eyes  from  the 
light  shining  out  from  the  mill,  and  that  said  brakeman  had  time  to 
go  some  eight  or  ten  feet  before  the  cars  moved.  On  the  other  hand, 
this  brakeman  testified  positively,  that  he  did  not  see  the  appellee  at 
all,  and  did  not  know  of  his  dangerous  position  between  the  cars.  And 
it  further  appeared  that  this  brakeman,  who  appellant  claims  saw  him, 
was  not  engaged  in  signalling  the  engineer  at  the  time.  This  being 
true,  we  think  that  appellant's  contention  is  correct,  and  that  the 
charge  given  is  open  to  the  objection  made.  If  it  be  true,  and  the 
jury  should  so  believe,  that  the  brakeman  saw  appellee  after  he  had  got- 
ten between  the  cars,  then,  before  they  could  find  for  plaintiff  against  ap- 
pellant, tliey  must  further  believe  that  the  brakeman,  discovering  his 
peril,  had  time  in  which  to  have  prevented  the  accident  by  signalling 
the  engineer.  This  feature  is  wanting  in  the  charge  given.  In  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  James,  120  S.  W.,  269,  a  charge  similar  in 
principle  to  the  one  in  question  was  given,  and  was  held  error,  on  the 
ground  tliat  the  cliarge  permitted  a  recovery  on  the  part  of  plaintiff 
against  defcnrlant,  regardless  of  whether  or  not  the  servants  of  the  com- 
pany operating  the  engine  of  the  train  discovered  deceased's  peril  in 
time  to  have  stopped  the  train,  and  avoided  striking  deceased  by  the 
exercise  of  ordinary  care,  and  by  the  use  of  the  means  at  their  com- 
mand, but  made  the  liability  rest  merely  upon  whether  or  not  the 
servants  of  defendant  exercised  ordinary  care  to  stop  the  train,  by  the 
means  at  their  command,  after  discovering  his  peril. 

The  same  doctrine  was  held  in  Missouri,  K.  &  T.  Ry.  Co  v.  Ever, 
69  S.  W.,  453;  s.  c.  96  Texas,  72,  70  S.  W.,  529;  see  also  Inter- 
national &  G.  K  R./Co.  V.  Ploeger,  16  Texas  Crt.  Rep.,  183;  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  McMillan,  100  Texas,  562,  102  S.  W.,  103; 
Texas  &  P.  Ry.  Co.  v.  Staggs,  90  Texas,  458;  Texas  &  P.  Ry.  Co.  v. 
Brcadow,  90  Texas,  26;  Sanchez  v.  Railway  Co.,  88  Texas,  177. 

While  not  intimating  any  opinion  as  to  the  probative  force  of  the 
evidence  on  this  phase  of  the  case,  we  think  it  was  sufficient  to  require 
the  submission  of  the  issue  of  discovered  peril  to  the  jury;  but  for 
the  reasons  stated,  we  think  the  charge  as  given  was  error,  and  there- 
fore, sustain  the  assignments  assailing  it. 

Appellant,  by  several  assignments,  insists  that  the  trial  court  erred 
in  refusing  to  instruct  a  verdict  in  its  behalf,  on  the  ground  that 
plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law;  but, 
from  what  we  have  said  with  reference  to  the  duty  of  the  court  to  sub- 
mit the  issue  of  discovered  peril,  it  follows  that  we  think  the  several 
charges  requested,  directing  a  verdict  in  appellant's  favor,  should  not 
have  been  given  for  the  reason  that  they  wholly  ignored  the  latter 
feature  of  the  case.  If  upon  another  trial,  the  evidence  on  the  issue 
of  plaintiff's  contributoiy  negligence  is  the  same  as  shown  by  this  rec- 
ord, then  we  think  it  would  be  the  duty  of  the  court,  so  far  as  this 
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issue  is  concerned,  to  tell  the  jnrj  that  the  plaintiff  could  not  recover; 
submitting,  however,  under  a  proper  charge,  tlie  right  of  plaintiff  to 
recover  on  the  issue  of  discovered  peril.  We  think  this  should  be  done 
for  the  reason  that  the  evidence,  as  we  believe,  shows  that  plaintiff  was 
ffuilty  of  contributory  negligence  as  matter  of  law.  Irrespective  of 
whether  or  not  appellee  could  have  passed  around  either  end  of  the 
car,  we  are  inclined  to  believe  that  he  was  not  justified  in  under- 
taking, in  the  night  time,  to  pass  between  tlie  cars  to  which  was  at- 
tached a  live  engine,  without  first  notifying  the  engineer,  or  those 
in  charge  of  the  train,  of  his  purpose  so  to  do. 

Before  closing  this  opinion,  m  support  of  our  views,  we  extract  from 
appellant's  brief,  several  apt  quotations  from  the  opinions  of  different 
State  courts  on  this  subject. 

The  Supreme  Court  of  Indiana,  in  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Pinchin,  112  Ind.,  592,  says,  in  speaking  of  a  person  attempting  to 
pass  between  cars,  that  it  is  a  danger  so  immediate  and  so  great,  that 
he  must  not  incur  it.  It  will  not  avail  the  plaintiff  that  he  was  not 
fully  aware  of  his  danger,  for  a  plaintiff  is  bound  to  know  the  extent 
of  the  danger  in  cases  like  this,  where  the  circumstances  are  known 
to  him,  or  the  hazerd  is  apparent  to  a  reasonably  prudent  man.  There- 
fore, one  who  attempts  to  cross  between  cars  of  a  train  which  he  knows, 
or  might  know,  by  using  his  natural  faculties,  is  likely  to  move  at 
any  moment,  is  guilty  of  negligence. 

The  Supreme  Court  of  Iowa,  in  Dillon  v.  Iowa  Cent.  Ry.  Co.,  118 
Iowa,  645,  92  N.  W.  Rep.,  855,  says  of  an  employe  who,  without  the 
knowledge  of  a  train  crew,  went  between  the  cars  of  the  railway  com- 
pany for  the  purposfe  of  urinating,  and  was  killed  by  a  string  of  cars 
violently  striking  those  between  which  he  was  standing:  "So  long 
as  the  railroad  company,  through  its  employes,  was  operating  its  ears 
without  danger  to  persons  towards  whom  it  owed  some  duty,  it  i?  no 
affair  of  anyone  else  whether  they  operated  violently  and  unskillfully. 
It  is  solely  when  the  acts  complained  of  appear  to  have  been  negligent 
with  reference  to  the  rights  or  safety  of  persons  who  complain  thereat, 
that  any  question  of  negligence  arises.  It  would  hardly  be  contended 
that  if  a  tramp  were  stealing  a  ride  in  a  box  car  where  he  was  without 
the  knowledge  of  the  employes,  or  who  had  no  reason  to  know  of  his 
presence  there,  that  he  could  recover  damages  because  he  was  injured 
by  reason  of  the  negligent,  unskillful,  or  even  reckless  handling  of 
the  train.  It  must  be,  as  a  matter  of  law,  contributory  negligence 
for  any  person,  without  reason  or  excuse  for  doing  so,  to  go  between 
cars  standing  on  a  sidetrack,  which,  in  the  operation  of  the  business 
of  a  railroad  company,  may  be  moved.  We  do  not  think  it  material 
whether  such  person  has  reason  to  suppose  that  the  cars  will  be  moved 
or  not.  He  is  bound  to  know  that,  in  the  very  nature  of  things,  they 
are  on  the  track  for  the  purpose  of  being  moved,  and  is  negligent  in 
going  between  them,  when  they  are  being  moved.*' 

In  the  case  of  Illinois  Cent.  R.  Co.  v.  Broughton,  78  S.  W.,  Rep., 
876,  in  reversing  the  case  upon  the  failure  of  the  trial  court  to  give 
a  peremptory  instruction  in  a  suit,  wherein  the  plaintiff,  for  his  own 
convenience,  crawled  on  top  of  one  of  six  empty  cars  and  was  walking 
thereon,  when  said  cars  were  knocked  into  by  other  cars  and  the  plain- 
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tiff  was  injured,  the  court,  among  other  things,  said:  ^'According  to 
his  own  testimony,  appellee  had  no  duty  to  perform  which  required 
liim  to  climb  upon  the  empty  cars  after  four  o'clock;  his  boarding 
the  empty  car  for  the  purpose  of  crossing  over  was  for  his  own  con- 
venience entirely.  He  had  no  right  to  use  appellant's  cars  as  a  pas- 
sage way;  having  no  duty  that  called  him  thereon,  but  was  using 
ihem  for  his  own  convenience,  he  was  a  trespasser,  and  appellant  owed 
him  no  duty  other  than  to  refrain  from  injuring  him,  after  his  per- 
ilous position  was  discovered,  of  which  latter  fact  there  is  no  evidence 
in  the  record.** 

In  Southern  Ry.  Co.  v.  Clark,  13  L.  R.  A.  (N.  S.),  107,  105  S.  W., 
384,  the  plaintiff  was  injured  while  climbing  between  the  cars  of  a 
freight  train  standing  over  a  highway  crossing.  The  court,  in  dispos- 
ing of  the  question  whether  the  plaintiff  was  guilty  of  contributory 
negligence  as  matter  of  law,  says:  **It  is  a  well  settled  rule  that  if 
one,  at  the  time  and  place  of  his  injury,  was  careless  and  negligent 
as  to  his  own  safety,  and  by  reason  of  such  carelessness  and  negligence 
on  his  part,  so  contributed  to  his  injury  that  it  would  not  have  oc- 
curred but  for  such  negligence  on  his  part,  he  can  not  recover.  To 
cross  over  between  freight  cars  to  which  an  engine  is  attached  is  a 
difficult  and  dangerous  undertaking  in  the  day  time,  and  this  under- 
taking is  much  more  hazardous  at  night  time;  and  when  one  attempts 
to  do  so,  either  in  day  time  or  night  time,  without  having  first  notified 
the  engineer  or  conductor,  he  is  certainly  guilty  of  a  reckless  disregard 
for  his  own  personal  safety." 

In  the  case  of  Louisville  &  N.  Ry.  Co.  v.  Hocker,  111  Ky.  707, 
64  S.  W.,  638,  the  court,  in  denying  one  injured  between  freight  cars 
the  right  to  recover,  said:  *^t  was  gross  negligence  in  appellee  to 
stand  between  the  cars  for  this  purpose,  and  there  being  no  proof  that 
his  danger  was  perceived  by  those  in  charge  of  the  train  before  the 
injury,  or  in  time  to  avoid  it,  a  peremptory  instruction  should  have 
been  given  to  the  jury  to  find  for  defendant.'* 

It  is  said  in  Elliott  on  Railways,  vol.  3,  sec.  1169:  "Although  a 
railroad  company  may  be  guilty  of  negligence  in  suddenly  moving 
cars  without  warning,  which  it  had  left  at  a  crossing  with  a  space 
between  them,  inviting  people  to  pass  through,  but  where  no  space 
is  left  between  the  cars,  and  engine  is  attached  to  them,  which  is  liable 
to  move  them  at  any  moment,  one  who  attempts  to  pass  over,  or  under 
them,  may  be  declared  guilty  of  contributory  negligence  as  matter  of 
law.** 

The  Supreme  Court  of  Missouri,  in  the  case  of  Hudson  v.  Wabash 
Ry.  Co.,  101  Mo.  13,  14  S.  W.,  15,  in  discussing  a  similar  case  to  the 
one  at  bar,  where  the  plaintiff  claimed  he  was  relying  on  certain  ordi- 
nances in  the  city  of  St.  Louis,  making  it  unlawful  for  trains  to  block 
public  streets  for  more  than  five  minutes,  or  be  moved  without  giving 
signals,  in  disposing  of  an  assignment  in  the  nature  of  a  demurrer 
to  the  evidence,  said:  "The  text-books  lay  it  down  as  undoubted  law, 
that  the  act  of  climbing  over  stationary  cars  has  been  held  so  grossly 
negligent  as  to  preclude  a  recovery  for  injuries  received  while  making 
such  attempt.  The  fact  that  a  train  of  cars  is  unlawfully  blocking 
a  crossing  is  no  reason  why  a  person  should  throw  himself  under  the 
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wheels,  or  recklessly  expose  himself  to  danger.  He  is  hound,  notwith- 
standing such  acts  of  negligence,  to  exercise  proper  care  and  prudence; 
and  if  he  fails  so  to  do,  he  cannot  hold  another  responsible  for  an  in- 
jury which  may  be  fairly  traced  to  his  own  negligence." 

See,  also,  Texas  Midland  Ey.  Co.  v.  Byrd,  102  Texas,  263,  115  S.  W., 
1163;  Boper  v.  Texas  Cent.  E.  Co.,  119  S.  W.,  696;  Jones  v.  Illinois 
Cent.  B.  Co.,  104  S.  W.,  258 ;  Wise  Term.  Co.  v.  McCormick,  104  Va., 
400,  42  Am.  &  Eng.  E.  E.  Cas.  (N.  S.)  23;  Missouri,  K.  &  T.  Ey. 
Co.  V.  Malone,  102  Texas,  269,  115  S.  W.,  1158. 

The  twenty-third  and  twenty-fourth  assignments  of  error  complain 
of  the  refusal  of  the  court  to  give  the  following  special  charges  re- 
quested by  appellant,  Nos.  3a  and  7:  "You  are  instructed  that  the 
defendant,  or  his  agent  and  employes  in  charge  of  the  train,  rested 
under  no  duty  to  look  between  the  cars  of  his  train  before  starting 
same,  to  ascertain  that  there  was  no  person  between  said  cars  who 
might  be  injured  by  the  movement  thereof.  If  therefore,  you  believe 
from  the  evidence,  that  said  train  was  moved  by  the  defendant,  or  his 
agents  and  servants,  without  actual  knowledge  of  the  presence  of  plain- 
tiff between  said  cars,  you  will  return  your  verdict  in  favor  of  the  de- 
fendant/^ 

*Tou  are  instructed  that  the  defendant,  his  agents  and  servants  in 
charge  of  the  train  by  which  plaintiff  was  injured,  rested  under  no 
duty  or  obligation  to  plaintiff  to  maintain  a  lookout,  or  to  exercise 
diligence  or  care  to  discover  that  the  plaintiff  was  between  the  cars, 
before  proceeding  to  move  said  train;  and  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  between  the  cars,  and  on  the  drawheads 
or  couplings  at  the  time  the  train  was  moved,  and  that  his  presence 
there  was  not  known  to  defendant,  his  agents  or  servants  in  charge  of 
said  train,  then  you  will  return  a  verdict  for  the  defendant." 

One  of  these  charges,  or  its  equivalent,  should  have  been  given,  for 
the  reason  that  it  presents  a  correct  principle  of  law,  which  was 
omitted  in  the  main  charge  of  the  court. 

The  remaining  assignments  have  all  been  considered,  but  are  regarded 
as  not  well  taken,  and  are  therefore,  overruled. 

For  the  reasons  indicated,  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


Louis    SiNSHEIMER    V.    EdWABD    WeIL    CoMPANY. 

Decided  May  18,  1910. 

1. — Contract  of  Employment — Breach — ^Duty  of  Employee — Cliar?e« 

Where,  in  an  action  by  an  employee  for  dainagefi  for  breach  of  a  oontract 
of  employment,  the  court  instructed  the  jury  that  it  was  the  duty  of  the 
plaintiff  to  use  reasonable  diligence  to  obtain  other  employment,  the  charge 
was  correct  as  far  aa  it  went,  and  if  the  plaintiff  desired  a  more  spednc 
instruction  to  the  effect  that  he  was  not  required  to  seek  employment  in  anv 
kind  of  service  except  that  from  which  he  had  been  discharged  or-for  whicl^ 
he  was  fitted,  he  should  have  requested  such  a  charge. 

Vol.  LXI  Civil— 14. 


^10  Tbxas  Civil  Appeals  6epobts,  Tfou  61.  [May, 

%. — ^Hew  Trial — Supplemental  Xotloii— Belay  la  VUlng. 

There  is  no  law  authorizing  or  permitting  the  filing  of  a  supplemental 
motion  for  new  trial  more  than  two  weeks  after  the  trial  of  tlw  cause  and  a 
week  after  the  original  motion  for  new  trial  had  been  overruled. 

S. — Same — Jurors — ^lUsqualiileations. 

The  fact  that  a  juror  who  served  in  the  trial  of  a  case  was  under  indict- 
ment for  a  felony  affords  no  stronger  reason  for  granting  a  new  trial  than 
if  he  was  subject  to  any  of  the  other  disqualifications  mentioned  in  art.  3130, 
Rev.  Stats.;  they  are  of  equal  importance.  It  is  too  late  after  the  trial  to 
raise  a  question  as  to  the  qualification  of  a  juror. 

Appeal  from  the  Fifty-fifth  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  W.  P.  Hamblen. 

Henry  J,  Dannenbaum,  for  appellant. 

Baker,  Boils,  Parker  &  Garwood,  for  appellee. 

FLY,  A8S0CL4TE  Justice. — This  is  a  suit  for  $1500  alleged  to  be 
due  appellant  on  a  contract  of  employment  for  two  years  at  $250  a 
month,  from  October  1,  1906,  to  September  30,  1908.  Appellee  ad- 
mitted the  execution  of  the  contract  and  alleged  that  appellant  was 
discharged  on  April  30,  1907,  for  sufficient  cause.  The  jury  returned 
a  verdict  for  $260  in  favor  of  appellant  for  the  month  of  April,  1907, 
less  $40  due  on  railroad  credentials,  and  on  that  verdict  judgment 
was  rendered. 

The  facts  indicate  that  appellant  did  not  perform  the  duties  of  his 
employment  in  a  proper  and  reasonable  manner,  and  that  appellee  was 
justified  in  discharging  him  from  its  service,  at  the  ena  of  seven 
months,  although  the  contract  of  service  was  for  two  years  from  Octo- 
ber 1,  1906. 

The  court  instructed  the  jury:  ''If  yon  believe  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff  was  discharged  without  cause, 
and  that  after  his  said  discharge  he  used  reasonable  care  and  attention 
to  obtain  other  employment,  and  was  unable  to  obtain  any  employ- 
ment thereafter,  then  he  is  entitled  to  recover  under  the  said  contract, 
at  the  rate  of  $250  per  month  for  the  time,  if  any,  he  could  get  no 
employment;  and  if  you  believe  that  he  did  obtain  employment  for 
the  subsequent  months  during  the  existence  of  the  said  contract,  and 
the  amount  received  for  the  same  was  less  than  the  money  agreed  to 
be  paid  him  under  the  said  contract,  and  he  could  obtain  no  more 
for  his  services,  then  he  is  entitled  to  receive  the  difference  between 
the  amount  he  received  when  he  was  so  employed,  and  the  amount  he 
was  to  receive  under  the  said  contract  for  the  time  until  said  contract 
expired;  and  if  you  find  any  such  sum,  then  you  will  add  the  same 
to  the  amount  you  find  under  the  other  part  of  this  charge  for  labor 
under  the  said  contract,  if  any,  and  find  a  verdict  for  said  sum.*' 

The  charge  is  assailed  in  the  first  assignment  of  error,  on  the 
grounds  that  a  discharged  employee  is  not  bound  to  seek  any  kind 
of  employment  except  the  kind  from  which  he  was  discharged,  and  is 
not  required  to  seek  the  highest  wages  he  can  obtain  in  any  kind  of 
service  except  that  from  which  he  was  discharged.     The  charge  states 
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a  correct  proposition  of  law  so  far  as  it  goes^  and  appellant  should 
have  sought  by  a  special  charge,  to  restrict  the  employment  to  the  kind 
he  was  discharged  from,  if  he  wished  to  have  the  benefit  of  such  re- 
striction. It  was  the  duty  of  appellant  to  use  reasonable  diligence 
to  obtain  other  employment,  as  stated  by  the  court;  and  if  appellant 
desired  the  rule,  as  to  the  kind  of  employment  he  should  have  sought, 
applied  to  the  facta  as  set  forth  in  Simon  v.  Allen,  76  Texas,  399,  and 
reiterated  in  Kramer  v.  Wolf,  Cigar  Co.,  99  Texas,  597,  he  should 
have  been  embodied  a  request  to  that  effect  in  a  special  instruction. 
It  will  be  noted  that  the  charge  is  not  objected  to  on  the  ground  that 
it  placed  the  burden  on  appellant  of  showing  that  he  sought  other 
employment.  That  would  have  presented  a  substantial  objection  to 
the  charge.  San  Antonio  Light  Pub.  Co.  v.  Moore,  46  Texas  Civ. 
App.,  259  (101  S.  W.,  867). 

If  appellant  could  have  received  more  than  he  did  for  his  services, 
he  should  not  be  -entitled  to  recover  for  the  difference  between  what 
he  was  getting  before  he  was  discharged,  and  what  he  received  after- 
wards, but  what  he  could  have  received  if  he  had  used  diligence.  The 
rule  laid  down  in  the  charge  was  one  requiring  honest  dealing  and 
nothing  more. 

In  a  supplemental  motion,  appellant  sought  a  new  trial  on  the 
ground  that  one  of  the  jurors  who  tried  the  cause  was  under  indict- 
ment for  assault  with  intent  to  murder.  The  supplemental  motion  was 
filed  more  than  two  weeks  after  the  trial  of  the  cause,  and  a  week 
after  the  motion  for  a  new  trial  had  been  overruled.  We  know  of 
no  law  authorizing  or  permitting  the  filing  of  any  such  motion,  and 
it  was  too  late  to  raise  any  such  question.  It  is  not  claimed  that  any 
diligence  whatever  was  exercised  to  ascertain  the  qualifications  of  the 
jurors. 

The  grounds  of  disqualification  mentioned  in  article  3139,  Bev. 
Stats.,  are  of  equal  importance,  one  to  the  other,  end  being  under  in- 
dictment for  a  felony,  or  even  a  conviction  of  a  felony,  does  not  dis- 
qualify the  juror  to  any  greater  extent  than  not  being  a  citizen,  or  a 
freeholder  in  the  State,  or  a  house-holder  in  the  county,  and  if  it  is 
too  late  to  take  advantage  of  either  of  the  grounds  of  disqualification 
after  trial,  it  is  too  late  as  to  any  or  all  of  them.  It  has  been  held, 
that  it  is  too  late  after  trial  to  raise  the  question  of  a  juror  not  being 
a  freeholder  or  householder,  or  not  knowing  how  to  read  and  write. 
Schuster  v.  LaLonde,  57  Texas,  29;  Newman  v.  Dodson,  61  Texas, 
96;  International  &  G.  N.  Railway  v.  Woodward,  26  Texas  Civ.  App., 
389.  It  is  true  that  article  3210  prohibits  questions  to  a  juror  as  to 
his  having  been  indicted  or  convicted,  but  that  did  not  excuse  a  want 
of  diligence  in  other  respects  to  ascertain  the  qualifications  of  jurors. 
It  would  rather  indicate  that  parties  should  pursue  other  methods. 

The  judgment  is  afiSrmed. 

Affirmed, 

Writ  of  error  refused. 
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Western  Union  Telegraph  Company  v.  Lizzie  Buchanan. 

Decided  May  18,  1910. 

l.-^Astignment  of  Error — Coastmctlon — Practice. 

An  assignment  of  error  and  proposition  thereunder  directed  against  the 
charge  of  the  court  will  not  be  extended  beyond  that  part  of  the  charge  com- 
plained of.  Under  this  rule,  in  an  action  against  a  telegraph  company  for 
negligent  alteration  of  the  wording  of  a  telegram,  pleading  and  eyidence  and 
charge  of  the  court  considered  and  held  not  subject  to  the  objection  that  a 
particular  paragraph  of  the  charge  was  not  baaed  upon  the  pleadings  and 
evidence. 

8. — ^Evidenoe— Admigsibility — ^Practice. 

An  objection  that  certain  evidence  was  not  admissible  under  the  pleading 
is  one  that  ahould  be  made  in  the  trial  court  and  can  not  be  urged  for  the 
first  time  on  appeal. 

8. — ^Telegraph  Company — ^Aoceptance  of  Xessage  by  Telephone. 

A  telegraph  company  having  actually  accepted  a  message  for  transmission, 
it  would  be  immaterial,  so  far  as  the  liability  of  the  company  was  concerned, 
whether  the  message  was  delivered  to  the  company  over  the  telephone  or  in 
person  by  the  sender. 

4. — ^Telegram — Error — ^Kental  Angnish — ^Disability. 

A  message  as  delivered  to  a  telegraph  company  in  Texas  was  worded  aa 
follows:  "Rachel  is  sick  at  Mangum.  Please  go  at  once  and  assist  in  nurs- 
ing her.**  As  received,  it  read:  "come  at  once  and  assist  in  buiying  her." 
The  addressee  was  the  sister  of  "Rachel"  and  was  visiting  in  Kansas 
at  the  time  she  received  the  message;  Mangum  is  in  Oklahoma;  the  mes- 
sage was  sent  by  the  father  of  Rachel  and  the  addressee;  upon  receipt  of 
the  message  the  addressee  (plaintiff  herein)  believing  that  her  sister  was 
dead  and  would  be  buried  at  their  home  in  Texas,  came  from  Kansas  to 
Texas,  and,  upon  learning  that  there  waa  a  mist^ake  in  the  message,  went  from 
Texas  to  Mangum,  Ok.  Held  (1)  whether  or  not  the  message  as  delivered  to 
plaintiff  was  reasonably  calculated  to  induce  her  to  believe  that  her  sister  was 
dead  and  she  was  wanted  at  home  to  assist  in  burying  her,  was  a  question  of  fact 
for  the  jury  to  determine;  and  (2)  if  it  was  reasonably  calculated  to  pro- 
duce that  belief,  the  telegraph  company  would  be  liable  for  the  mental  an- 
guish suffered  b^  plaintiff  while  under  such  belief,  and  for  the  reasonable  ex- 
penses incurred  m  coming  to  Texas  and  going  thence  to  Oklahoma. 

t 
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0.— <}ontribiitory  Negligence — Charge— Practice. 

Unless  a  defendant  requests  a  special  charge  submitting  the  issue  of 
contributory  negligence,  he  can  not  complain  of  the  failure  of  the  court  to  sub- 
mit the  same  when  he  has  not  plead  such  defense,  and  this,  though  the  plead- 
ing and  evidence  of  the  plaintiff  raise  the  issue. 

Appeal  from  the  District  Court  of  Lavaca  County.  Tried  below  be- 
fore Hon.  M.  Kennon. 

Hume,  Robinson  &  Hume,  {Geo.  H.  Fearons,  of  counsel)^  for  ap- 
pellant. 

Paiton  dk  Schwartz,  for  appellee. 

NEILL,  Associate  Justice. — ^The  appellee,  Lizzie  Buchanan,  and 
Rachel  Buchanan  are  sisters,  and  daughters  of  John  Buchanan;  and 
on  July  2,  1908,  their  home  was  in  Hallettsville,  Texas,  and  the  de- 
ceased members  of  the  family  were  interred  in  the  cemetery  there. 
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On  the  day  stated  Lizzie  was  in  Ellinwood,  Kansas,  on  a  visit,  and 
Bachel  was  in  Manguin,  Oklahoma,  visiting  relatives  there.  Their 
father,  who  was  then  at  home,  having  learned  that  Bachel  was  sick, 
communicated  to  defendant's  agent  and  telegraph  operator  at  Hal- 
lettsville,  by  telephone,  this  message:  "To  Lizzie  Buchanan,  Ellin- 
wood,  Kansas.  Bachel  is  sick  at  Mangum.  Please  go  at  once  and 
assist  in  nursing  her.  John  Buchanan.*' — which  said  agent  received 
over  the  'phone,  as  was  customary  at  said  office,  wrote  it  down  as  re- 
ceived, and  promised  and  undertook  in  behalf  of  the  Western^ Union 
Telegraph  Company,  for  the  usual  toll  which  was  paid  by  the  sender, 
to  transmit  the  message  over  defendant's  wires  and  deliver  it  to  Lizzie 
at  Ellinwood,  as  it  was  delivered  and  received  by  him  from  her  father 
at  Hallettsville.  But,  through  the  negligence  of  defendant's  agent, 
the  wording  of  the  message  was  so  changed  as  to  read  as  follows: 

"Hallettsville,  Texas,  July  2,  1908. 
To  Lizzie  Buchanan,  Ellinwood,  Kansas. 

Bachel  is  sick  at  Mangum.  Please  come  at  once  and  assist  in  bujy- 
ing  her.  Jno.  Buchanan ;"  and  in  its  form  thus  changed,  the  telegram 
was  delivered  to  Lizzie  in  Ellinwood,  on  the  morning  of  July  3,  1908. 
Wherefore,  the  plaintiff  was  induced  from  the  telegram  as  delivered 
to  her,  to  believe  that  her  sister  Bachel  was  dead,  and  that  her  remains 
would  be  interred  in  the  cemetery  at  Hallettsville,  by  the  time  she 
could  reach  there  by  rail.  Therefore,  she  took  the  first  train  from  El- 
linwood, Kansas,  to  Hallettsville  for  the  purpose  of  reaching  there 
in  time  for  the  burial,  and  while  en  route,  at  Wallis,  Texas,  she  learned 
from  inquiry  by  telephone,  that  her  sister  was  not  dead.  She  then 
continued  her  journey  to  Hallettsville,  and  learning  the  condition  of 
Bachel  on  arriving  there,  took  the  next  train  out  for  Mangum,  Okla- 
homa, so  as  to  be  with  her  sister  and  nurse  her  through  her  sickness. 
From  the  time  she  received  the  telegram  until  she  learned  at  Wallis, 
that  her  sister  was  not  dead,  plaintiff  suffered  great  pain  and  distress 
of  mind,  induced  by  the  belief  that  her  sister  was  dead,  which  was 
proximately  caused  by  defendant's  negligence  in  changing  the  wording 
of  the  telegram.  She  sued  the  defendant  to  recover  damages  for  the 
mental  anguish  she  suffered  by  reason  of  such  negligence,  as  well  as 
the  expenses  she  incurred  by  reason  of  such  negligence,  in  going  from 
Ellinwood  to  Hallettsville,  and  thence  to  Mangum,  where  her  sick  sis- 
ter was. 

The  defendant's  answer  consisted  of  a  general  demurrer,  special  ex- 
ception and  a  general  denial.  The  case  was  tried  before  a  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  for  the 
sum  of  $950. 

This  part  of  the  court's  charge:  *^f  you  find  from  the  evidence 
that  at  ,the  time  alleged  in  plaintiff's  petition  John  Buchanan  deliv- 
ered to  the  agent  of  the  defendant  at  Hallettsville,  Texas,  the  telegram 
as  first  set  out  in  the  statement  of  the  case  in  this  charge,  and  that 
said  agent  undertook  for  a  valuable  consideration  to  transmit  and  de- 
liver the  same  to  plaintiff,  at  Ellinwood,  Kansas,  and  that  the  same 
was  delivered  to  the  plaintiff  at  that  place,  on  the  3rd  day  of  July, 
1908^  in  the  altered  condition  as  alleged^  then  you  arei  charged^  that  to 
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deliver  said  telegram  so  altered  was  negligence  on  the  part  of  the  de- 
fendant/' is  assigned  as  error. 

The  only  proposition  asserted  is:  *The  charge  of  the  court  is  not 
based  npon  the  pleadings  and  the  evidence.'*  The  proposition  can- 
not be  extended  beyond  that  part  of  the  charge  complained  of.  With 
this  limitation,  the  proposition  can  not  be  sustained.  The  allegations 
in  the  petition  are  such  as  clearly  to  admit  evidence  of  the  facts  above 
stated,  which  were  substantially  proved  on  the  trial. 

While  the  point  is  not  covered  by  the  proposition,  it  is  argued  that, 
inasmuch  as  the  telegraph  message  was  delivered  to  and  received  by 
defendant's  agent  at  Hallettsville  by  telephone,  and  plaintiff  having 
failed  to  allege  that  the  agent  was  in  the  habit  of  receiving  messages 
by  'phone,  proof  could  not  be  made  of  such  custom.  This  is  a  ques- 
tion as  to  the  admissibility  of  evidence,  and  should  have  been  raised 
upon  the  trial,  instead  of  here.  The  material  question  was  not  the 
manner  of  the  delivery  of  the  message  to  defendant's  agent,  or  the 
form  in  which  it  was  accepted  by  him  for  transmission  in  the  words 
of  the  alleged  original  message.  Upon  this,  there  was  no  issue  of  fact ; 
for  the  undisputed  evidence  shows  that  it  was  so  delivered  to  and  ac- 
cepted by  him  for  transmission.  This  being  so,  it  can  make  no  dif-. 
ference  whether  the  delivery  and  acceptance  was  bv  telephone  or  not. 
Garland  v.  Western  Union  Teleg.  Co.,  118  Mich.,  369,  76  N.  W.,  762, 
43  L.  B.  A.  280;  Western  U.  Tel.  Co.  v.  Todd,  53  N.  E.,  194;  Texas 
Tel.  &  Tel.  Co.  v.  Seiders,  9  Texas  Civ.  App.,  431,  (29  S.  W.,  258) ; 
Gore  V.  Western  U.  Tel.  Co.,  124  S.  W.,  977. 

The  second  assignment  of  error  complains  of  this  part  of  the  court's 
charge :  "And  if  you  further  find  from  the  evidence  that  the  telegram 
as  altered  and  delivered  to  plaintiff,  was  reasonably  calculated  to,  and 
did  make  the  impression  upon  the  plaintiff  that  her  sister,  Bachel,  was 
dead,  and  was  to  be  buried  at  Hallettsville,  Texas,  and  that  but  for 
the  alteration  in  the  message  the  plaintiff  would  have  gone  to  Mangum, 
where  her  sister  was  sick,  and  would  not  have  made  the  trip  to  Hal- 
lettsville, then  the  plaintiff  would  be  entitled  to  recover  for  any  men- 
tal anguish  she  may  have  suffered  on  account  of  believing,  from  the 
message  delivered  to  her,  that  her  sister  was  dead,  and  for  such  reason- 
able sum  as  she  expended  in  transportation  charges  from  Ellinwood, 
Kansas,  to  Hallettsville,  Texas;  and  from  the  latter  place  to  Mangum, 
Oklahoma,  and  her  necessary  board  en  route." 

The  propositions  asserted  under  it  are: 

(1).  "Plaintiff  was  not  entitled  to  recover  damages  for  any  mental 
anguish  she  may  have  suffered  on  account  of  believing  from  the  mes- 
sage delivered  to  her,  that  her  sister  was  dead." 

(2).  "The  telegram  must  be  given  a  legal,  reasonable  interpreta- 
tion according  to  its  terms,  and  as  a  whole,  and  plaintiff  was  not  en- 
titled to  recover  as  upon  her  belief  that  her  sister  was  dead,  and  con- 
struction of  the  telegram  that  it  conveyed  the  information  that  her 
sister  was  dead." 

(3).  "Where  a  telegram  on  its  face  is  not  clear  as  to  its  meaning, 
is  vague,  ambiguous  or  unintelligible,  it  is  the  duty  of  the  addressee 
to  seek  to  ascertain  its  correctness." 

(4).  "In  the  absence  of  allegation  that  plaintiff  would  have  gone 
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to  Mangum  where  her  sister  was  sick^  and  would  not  have  made  the 
trip  to  Halle ttsville,  it  was  reversible  error  for  the  court  to  submit  said 
issue/*  ^ 

(5).  "It  was  reversible  error  for  the  court  to  authorize  plaintiff  to 
recover  for  such  reasonable  sum  as  she  expended  in  transportation 
charges  from  Ellinwood,  Kansas,  to  Hallettsville,  Texas,  and  from 
the  latter  place  to  Mangum,  Oklahoma,  and  her  reasonable  board  en 
route;  there  being  no  pleadings  and  no  evidence  as  to  distance,  cost  of 
transportation,  and  board  from  Ellinwood  to  Mangum,  and  there  being 
no  pleading  that  plaintiff  would  have  gone  to  Mangum  without  going 
to  Hallettsville,  if  the  telegram  had  been  correctly  transmitted  and 
delivered  to  her/' 

It  seems  to  us  that  if  the  issues  of  fact  submitted  by  this  part  of 
the  charge  were  found  in  the  aflSrmative,  the  converse  of  the  first  prop- 
osition is  true.  The  evidence  raised  such  issues  of  fact;  for  it  can 
not  be  said  as  a  matter  of  law,  in  view  of  all  the  facts  and  circum- 
stances, that  the  telegram  as  delivered  to  plaintiff  was  not  reasonably 
calculated  to  induce  her  to  believe  that  it  meant  for  her  to  go  at  once 
to  Hallettsville,  and  assist  in  burying  her  sister  Rachel.  She  could 
not  have  believed  that  she  would  be  called  home  by  her  father  to  as- 
sist in  burying  his  daughter,  and  her  sister,  unless  she  was  dead;  or 
that  her  sickness  was  such  that  death  Was  so  imminently  apparent 
that  she  would  be  a  corpse  when  plaintiff,  in  response  to  the  message, 
should  arrive  at  Hallettsville,  The  words,  "Come  at  once  and  assist 
in  burying  her,*'  from  their  immediately  following  the  sentence, 
**Bachel  is  sick  at  Mangum,'*  cannot  be,  as  a  matter  of  law,  construed 
to  mean  anything  except  what  they  say.  Death  within  a  few  minutes, 
is  inevitably  witnessed  in  many  cases  of  sickness.  So  unerringly  can 
immediate  dissolution  be  seen  in  many  cases  of  sickness,  that  it  can 
be  known  with  certainty  that  preparations  must  soon  be  made  for  the 
burial  of  the  corpse  of  the  one  who  is  sick.  Reading  the  entire  mes- 
sage, it  was  not  unreasonable  for  the  plaintiff  to  thus  construe  it: 
**When  my  father  wrote  this,  my  dear  sister  Rachel  was  so  sick  at  Man- 
gum that  he  knew  I  would  find  her  dead  at  Hallettsville  as  soon  as 
I  reached  there,  else  he  would  not  call  me  there,  to  'assist  in  burying 

her/ '' 

To  say  that  deep  mental  anguish  would  not  flow  as  a  natural  con- 
sequence of  defendant's  negligence  in  so  changing  the  telegram  as  to 
be  thus  interpreted  by  plaintiff,  would  be  a  libel  upon  human  na- 
ture. Though  one  may  be  distressed  in  the  knowledge  of  the  sick- 
ness of  a  sister,  yet  such  distress  is  ameliorated  by  the  hope  of  her  re- 
covery, even  though  it  be  hope  against  hope;  but  there  is  nothing  in 
or  of  this  world,  that  can  assuage  the  grief  which  wrings  the  heart 
and  bows  down  the  head  and  soul,  when  informed  of  the  death  of  a 
loved  'one.  In  such  a  case  a  coflSn  lid  closes  down  over  your  hope,  as 
well  as  over  the  face  of  your  .dead,  forever.  It  is  no  use  to  attempt 
a  metaphysical  analysis,  or  psychological  distinction  between  the  grief 
one  feels  in  contemplating  the  sickbed,  and  the  coffin  of  a  loved  one. 
There  is  a  difference.  It  has  been  felt  and  recognized  by  every  one 
who  has  ''nature  in  him,"  and  will  be,  "as  long  as  man  has  passions, 
as  long  as  earth  has  woes."    That  the  plaintiff  would  have  suffered 
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mental  anxiety  had  the  telegram  been  delivered  as  written,  affords  no 
excuse  or  palliation  for  defendant's  negligence  in  changing  its  word- 
ing, 80  as  to  wring  her  heart  with  grief  as  though  it  were  for  the 
dead. 

What  we  have  before  said  as  to  the  interpretation  of  the  message 
disposes  of  the  second  proposition.  If  the  interpretation  given  the 
telegram  by  plaintiff  was  natural  and  reasonable,  it  could,  of  course, 
have  been  reasonably  anticipated  by  defendant  that  such  construction 
might  be  placed  upon  it  by  her;  and  it  would  be  liable  for  its  negli- 
gence in  so  changing  the  wording  of  the  message,  that  it  could  reason- 
ably and  naturally  be  construed  as  it  was  by  plaintiff,  thereby  causing 
the  mental  anguish  suffered  by  her. 

As  to  the  third  proposition,  it  will  be  observed  that  contributory 
negligence  was  not  pleaded  by  defendant.  If  it  thought  such  question 
was  raised  by  the  pleadings  and  evidence  of  plaintiff,  it  should  have 
requested  a  special  charge  submitting  such  issue  to  the  determination 
of  the  jury. 

The  fourth  proposition  is  not  germane  to  the  assignment.  It  in- 
volves a  matter  of  pleading  which  should  have  been  raised  by  an  ex- 
ception in  the  court  below  to  plaintiff's  petition.  It  not  having  been 
presented  then,  it  is  too  late  to  insist  on  it  for  the  firat  time  here. 
The  same  may  be  said  as  to  the  fifth  proposition. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  J.  P.  Weeks. 

Decided  May  10,  1010. 

Teleffraph— Office  Hoars — Belay. 

Where  tlie  evidence  wns  clear  that  defendant  had  established  and  main- 
tained reasonable  office  Iioiirs  at  the  office  of  delivery,  wliereby  the  message 
could  not,  in  usual  course,  have  been  sooner  transmitted,  a  charge  that  de- 
fendant iii'ould  not  be  excused  for  delay  in  the  transmission  by  this  fact  if  in 
the  habit  of  receiving  and  delivering  after  such  office  hours,  was  not  war- 
ranted by  testimony  of  agent  there  that  he  bad  merely  done  so  at  times,  for 
accommodation,  when  he  happened  to  be  in  tlie  office. 

Appeal  from  the  District  Court  of  Hood  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Oeo,  ff.  Fearons  and  Ramsey  '£  Odell,  for  appellant. 

Tf.  J.  Lomax  and  Hiner  dk  Dean,  for  appellee. 

LEVY,  Associate  Ji'sticb. — 6.  W.  Stanford  was  fatally  ill  at  his 
home  about  one  mile  from  the  town  of  Royston,  Texas,  and  Mrs.  Stan- 
ford, his  wife,  procured  Dee  Overby  to  deliver  to  appellant  for  trans- 
mission the  telegram  in  suit.  The  addressee  of  the  telegram  was  the 
mother,  and  "Nannie*^  was  the  daughter,  of  G.  W.  Stanford.  The 
telegram  was  as  follows: 

'*Boyston,  Texas,  May  6th,  1908— To  Mrs  E.  J.  Stanford,  Tolar, 
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Texas — George  is  not  expected  to  live,  let  Nannie  know,     (signed) 
Mrs.  G.  W.  Stanford." 

6.  W.  Stanford  died  about  noon  on  May  7th,  and  was  buried  at  4 
o'clock  p.  m.  on  May  8th.  The  appellee's  wife,  who  was  "Nannie*'  of 
the  telegram,  reached  Eoyston  at  10:20  of  the  same  night  of  the  fu- 
neral. Claiming  that  appellant  negligently  failed  to  transmit  and  de- 
liver the  telegram  in  reasonable  time,  the  appellee  sued  for  damages 
occasioned  to  his  wife  on  account  of  being  deprived  of  the  privilege 
of  seeing  her  father,  after  his  death  and  before  his  burial.  The  ad- 
dressee and  appellee  and  his  wife  lived  about  four  miles  in  the  coun- 
try from  Tolar,  and  no  special  agreement  of  delivery  other  than  at 
Tolar,  Texas,  was  made  between  the  parties.  It  was  proved  that  the 
established  free  delivery  limits  of  the  appellant's  office  at  Tolar  was 
within  a  radius  of  one-half  mile  from  its  telegraph  station.  The  tel- 
egram was  received  at  appellant's  office  at  Tolar,  according  to  the  un- 
disputed proof,  at  8 :30  o'clock  a.  m.  on  May  7th.  It  was  conclusively 
proved  that  appellant  had  established  office  hours  at  Tolar,  a  small 
station,  at  from  8  a.m.  to  6  p.m.  The  agent  at  Tolar  was  well  ac- 
quainted with  the  addressee  of  the  message,  and  upon  the  receipt  of 
the  message  by  him  he  immediately  got  telephone  connection  with 
Mrs.  Stanford's  son-in-law  where  she  was  living,  and  the  contents  of 
the  message  was  read  to  the  son-in-law.  The  son-in-law  at  once  com- 
municated the  contents  of  the  message  to  Mrs.  Stanford.  The  son- 
in-law  then  sent  his  boy  to  notify  the  appellee's  wife,  who  lived  about 
a  mile  distant.  The  testimony  offered  by  appellee  goes  to  show  that 
the  naessage  was  filed  with  appellant's  agent  at  Eoyston  for  trans- 
mission, at  about  12  o'clock  noon  of  May  6th.  The  appellant's  agent 
testifies,  and  the  original  message  shows,  that  the  same  was  filed  at 
5:45  o'clock  p.  m.  of  May  6th.  It  was  shown  that  the  message  would 
have  to  be  relayed  to  Tolar,  and  that  under  ordinary  circumstances, 
it  would  take  one  hour  to  transmit  the  same. 

After  stating  the  case. — The  ninth  paragraph  of  the  court's  charge 
is  as  follows: 

"On  the  other  hand,  if  the  defendant  had  not  established  ofiice  hours 
at  Tolar,  Texas,  from  8  o'clock  a.  m.  to  6  o'clock  p.  m.,  or  if,  under 
the  circumstances,  you  believe  such  oflBce  hours  were  unreasonable, 
or  if,  in  fact,  it  did  establish  office  hours  between  8  o'clock  a.  m.  and 
6  o'clock  p.  m.  and  you  believe  they  were  reasonable,  but  you  should 
further  believe  from  the  evidence  that  notwithstanding  said  office  hours 
it  had  been  in  the  habit,  through  its  agent  at  Tolar,  Texas,  of  receiving 
messages  after  office  hours,  and  of  delivering  messages  after  office 
hours,  then  you  are  instructed  that  such  habit  and  custom  on  its  part, 
if  any,  would  constitute  a  waiver  of  office  hours,  and  it  would  be  held 
to  the  exercise  of  reasonable  diligence  in  receiving  and  delivering  mes- 
sages the  same  after  office  hours,  as  if  it  had  never  undertaken  to  es- 
tablish office  hours." 

This  instruction  is  made  the  basis  of  assignment  of  error.  It  was 
reversible  error,  we  think,  to  give  the  instruction  in  this  case.  The 
parties  contracted  with  reference  to  established  office  hours,  and  the 
appellant  was  entitled  to  have  its  liability,  if  any,  measured  by  the 
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existing  condition  named.  It  was  conclusively  proved,  and  not  denied, 
that  the  appellant  had  established  office  hours  at  Tolar,  a  small  place, 
from  8  o'clock  a.  m.  to  6  p.  m.  It  became,  and  was  a  material  issue 
in  the  case,  as  to  the  time  when  the  message  was  filed  with  appellant 
for  transmission.  It  was  contended  by  appellant  that  the  message  was 
filed  at  5:45  o'clock  p.  m.  of  May  6th.  The  undisputed  evidence  was 
that  it  would  take  an  hour,  under  ordinary  and  usual  circumstances, 
to  have  the  message  relayed  and  delivered  at  Tolar.  These  facts  being 
true,  then  the  message  could  not  have  been  delivered  within  the  office 
hours  of  the  Tolar  office  on  May  6th.  Hence,  in  the  contract  of  trans- 
mission no  liability  would  have  resulted.  The  instruction,  however, 
as  given,  authorized  the  jury  to  return  a  verdict  against  the  appel- 
lant if  there  had  been  a  waiver  or  abandonment  of  the  office  hours  at 
Tolar.  The  record  does  not  even  indicate  that  there  had  been  an 
abandonment  of  the  office  hours  established  at  Tolar,  and  therefore, 
the  instruction  submitted  an  issue  not  warranted  in  the  case,  and  was 
prejudicial  to  the  appellant.  The  agent  at  Tolar  testified  that  he  had 
at  times,  outside  of  the  office  hours,  received  and  sent  some  messages, 
but  he  says  pointedly,  "It  was  because  I  happened  to  be  there  and  did 
it  for  accommodation.''  He  further  positively  says,  "My  duty  was 
to  stay  there  only  during  office  hours."  There  is  a  distinction  between 
an  abandonment  of  established  office  hours  by  appellant  so  as  to  affect 
its  contractual  liability,  and  the  occasional  gratuitous  service  to  cer- 
tain individuals  by  its  agent  outside  of  established  hours.  Having  es- 
tablished the  office  hours,  and  still  adhering  and  enforcing  the  same, 
it  would  not  follow,  we  think,  that  the  existence  of  this  condition  is 
altered  by  the  mere  fact  that  the  agent  at  some  time  previous,  did  oc- 
casional gratuitous  services  outside  the  established  hours  for  certain 
individuals.  Western  U.  Tel.  Co.  v.  Rawls,  62  S.  W.,  136;  Western 
U.  Tel.  Co.  V.  May,  8  Texas  Civ.  App.,  176,  27  S.  W.,  760.  Appel- 
lant was  entitled  to  a  charge  on  the  issue  warranted  by  the  evidence 
unhampered  by  instructions  not  warranted  by  the  evidence. 

The  error  indicated  requires  a  reversal  of  the  judgment,  and  the 
cause  is  remanded  for  another  trial. 

Reversed  and  remanded. 


C.  D.  Rogers  v.  J.  L.  Powell  et  al. 

Decided  May  10,  1910. 

1. — Contract — ^Tlme  of  Payment. 

One  of  two  joint  owners  of  land  having  contracted  to  sell  his  interest  to 
the  other,  who  had  found  a  purchaser,  no  date  for  payment  being  fixed,  but 
the  consideration  to  come  out  of  the  amount  paid  by  the  expected  purchaser, 
could  not,  on  that  sale  being  consummated,  because  of  a  slight  delay  in  com- 
pleting it,  due  to  the  purchaser  requiring  some  changes  in  the  deeds,  and  not 
appearing  to  have  prejudiced  him,  repudiate  his  contract  to  sell  to  his  co- 
owner  for  the  price  agreed  on,  and  demand  half  the  sum  realized  by  the  latter 
on  the  sale. 

2.^Brlef. 

A  brief  not  signed  by  the  party  or  his  attorney  does  not  require  consid- 
eration. 
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Error  from  the  District  Court  of  Wichita  County.  Tried  below  be- 
fore Hon.  A.  H.  Carrigan. 

J.  T,  Montgomery,  for  plaintiff  in  error. 

A.  A.  Hughes,  for  defendants  in  error. 

HODGES,  Associate  Justice, — ^Defendant  in  error,  J.  L.  Powell, 
filed  this  suit  against  C.  D.  Rogers,  the  plaintiff  in  error,  and  the  City 
National  Bank  of  Wichita  Falls,  for  the  recovery  of  a  portion  of  the 
proceeds  of  the  sale  of  a  tract  of  land  formerly  owned  by  Powell  and 
Rogers  jointly.  The  bank  answers,  admitting  that  it  has  the  proceeds 
of  the  sale  in  its  possession,  claims  to  be  a  mere  stakeholder,  and  ex- 
presses a  willingness  to  pay  it  over  to  the  parties  who  the  court  may 
determine  are  entitled  to  receive  it. 

The  following  are  facts  shown  by  the  evidence:  In  July,  1908,  and 
for  some  time  prior  thereto,  Powell  and  Rogers  were  joint  owners  of 
640  acres  of  land  situated  in  Wilbarger  County.  They  owed  a  bal- 
ance of  $3000  and  the  accrued  interest  as  a  part  of  the  purchase  price. 
Powell  was  desirous  of  trading  or  selling  the  land,  and  there  was  some 
talk  between  them  in  which  Rogers  expressed  a  willingness  to  dispose 
of  his  interest  on  a  basis  of  $11  per  acre.  On  July  6,  1908,  Powell 
reported  to  Rogers  that  he  had  found  a  purchaser.  Upon  being  asked 
by  the  latter  the  price  at  which  the. land  was  to  be  sold,  Powell  de- 
clined to  disclose  it,  saying  that  he  had  gotten  only  a  little  more  than 
$11  per  acre;  that  ho  made  the  sale  through  an  agent  and  had  to  give 
him  almost  all  of  the  profit,  and  was  making  very  little  out  of  it  for 
himself.  Powell  then  offered  to  give  Rogers  his  interest  in  the  rent 
on  the  farm  for  that  year,  one-sixth  of  the  wheat,  and  allow  him  $11 
per  acre  for  his  interest  in  the  land.  This  was  agreed  to,  and  it  was 
further  agreed  that  payment  should  be  made  as  soon  as  the  abstract 
and  deeds  could  be  prepared  and  passed  upon.  Rogers  then  wrote  a 
short  contract  stating  that  he  had  sold  Powell  his  half  interest  in  the 
land  for  $11  per  acre  cash,  and  that  he  was  to  have  all  of  the  wheat 
rents  from- the  land  for  the  year  1908;  that  Powell  agreed  to  take  the 
land  at  the  price  and  terms  stated,  and  pay  Rogers  for  same  just  as 
soon  as  the  necessary  papers  could  be  prepared  and  delivered,  and  an 
abstract  furnished  showing  good  title  to  the  land.  This  contract  was 
gigned  by  both  Powell  and  Rogers.  It  was  subsequently  agreed  be- 
tween them  that  the  deed  should  be  made  by  Powell  and  Rogers  di- 
rect to  the  purchasers,  and  the  money  paid  over  to  the  City  National 
Bank  of  Wichita  Falls;  also,  that  the  bank  should  deduct  from  the 

Sroceeds  of  the  sale,  the  purchase  money  due  from  both  Powell  and 
logers,  and  some  other  expenses  which  the  parties  had  agreed  upon, 
and  then  divide  the  proceeds  according  to  the  terms  of  the  agreement 
mentioned.  The  money  was  paid  into  the  bank  during  the  following 
month,  and  the  bank  deducted  the  joint  indebtedness  and  expenses 
mentioned  from  the  proceeds.  After  signing  the  deed,  Rogers  declined 
to  abide  by  his  agreement  with  Powell  to  accept  payment  of  his  inter- 
est on  a  basis  of  $11  per  acre,  and  demanded  an  equal  division.  The 
land  had  been  sold  by  Powell  for  $13.50  per  acre,  and  that  fact  was 
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known  to  Bogers  when  the  deed  was  presented  to  him  for  signature. 
He  now  gives  as  a  reason  for  refusing  to  abide  by  his  agreement,  that 
he  did  not  get  his  money  within  the  time  agreed  upon  between  him  and 
Powell.  The  evidence  shows  that  no  stated  time  was  mentioned,  but 
that  he  was  to  be  paid  as  soon  as  the  abstract  and  deeds  could  be  pre- 
pared and  passed  upon,  and  that  he  was  to  get  his  money  from  the 
payment  made  by  the  purchasers  to  whom  Powell  had  sold.  The 
testimony  shows  that  the  delay  was  occasioned  by  the  purchasers'  re- 
quiring some  changes  to  be  made  in  the  deeds,  and  also  on  account  of 
Bogers  being  absent  from  the  State.  There  is  nothing  to  indicate 
that  he  suffered  any  injury  in  consequence  of  the  delay  in  getting  his 
money. 

The  pleadings  and  the  evidence  were  sufl5cient  to  support  the  ver- 
dict and  judment  against  the  bank  for  the  amount  recovered;  in  fact, 
we  think  the  court  should  have  given  a  peremptory  instruction  to  that 
effect.  What  purports  to  be  briefs  for  the  plaintiff  in  error  are  not 
signed  by  him,  or  by  any  attorney  for  him,  and  we  are  not  called  upon 
to  consider  them.  We  deem  it  proper  to  say,  however,  that  our  con- 
clusion would  not  be  different  should  this  instrument  be  considered, 
and  treated  as  a  brief. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 


Norwich  Union  Fire  Insurance  Society  v.  Cheanby  Brothers. 

Decided  May  19,  1910. 

1. — ^Additional 'Insurance— Forfeiture — Commingling  of  Stocks. 

The  authorities  holding  an  insurance  policy  forfeited  under  the  clause 
prohibiting  additional  insurance,  where  the  stock  of  goods  covered  is  after- 
wards commingled  with  another  stock  insured  under  oUier  policies,  considered 
and  only  a  qualified  approval  expcessed. 

2. — Same — ^Burden  of  Proof. 

Tlie  burden  of  proof  to  sustain  forfeiture  of  an  insurance  policy  by  the 
commingling  of  the  stock  covered  with  other  stock  separately  iftsured  so  as 
to  constitute  additional  insurance  on  the  former,  is  upon  the  defendant  com- 
pany. The  property  covered  by  both  policies  must  be  the  same  to  work  a 
forfeiture,  and  defendant  must  prove  such  commingling  as  to  prevent  separate 
identification. 

8. — Same — Sufficiency  of  Proof. 

Evidence  considered  and  held  not  sufficient  to  show  such  commingling  of 
stock  as  to  prevent  identification,  where  the  owners  of  an  insured  livery  stable 
stock  bought  out  another  stable  and  removed  the  first  stock  thereto. 

Error  from  the  District  Court  of  Cooke  County. .  Tried  below  be- 
fore Hon,  Clem.  B.  Potter. 

William  Thompson  and  George  S.  Wright,  for  plaintiff  in  error. — 
If  the  policy  sued  upon  by  plaintiff  covered  the  vehicles,  harness,  feed, 
etc.,  after  their  removal  to  the  California  Street  stable,  then  the  pol- 
icies previously  taken  out  by  Hunnicutt  and  transferred  to  plaintiff, 
covering  vehicles,  harness,  feed,  etc.,  all  the  while  contained  in  the 
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California  Street  stable,  also  covered  the  property  moved  from  the  Elm 
Street  stable,  and  constituted  other  insurance  not  consented  to  by  de- 
fendant and  avoided  its  policy. 

A  policy  in  general  terms  covers  additions:  Westchester  Fire  Ins. 
Co.  V.  Storm,  25  S.  W.,  318;  Hooper  v.  Hudson  River  Co.,  15  Barb., 
413;  Cummings  v.  Cheshire  Ins.  Co.,  55  N.  H.,  457;  Cyc,  Vol.  19, 
page  668.  Agreement  to  remove  property  and  continue  policy  in 
effect  a  new  contract :  Bathbone  v.  City  Fire  Ins.  Co.,  31  Conn.,  193 ; 
Williamsburg  City  Fire  Ins.  Co.  v.  Cary,  83  Ills.,  453;  Cyc,  Vol.  19, 
page  742.  Where  two  stocks  are  intermingled,  other  insurance: 
Washington  Ins.  Co.  v.  Hays,  93  Am.  Dec.,  628;  Walton  v.  Louisiana 
State  Marine  &  Fire  Ins.  Co.,  2  Bob.,  562;  Whitwell  v.  Putnam  Ins. 
Co.,  6  Lans.,  1C6.  Other  insurance  without  consent  entitles  defendant 
to  instructed  verdict:  Works,  Pritchett  &  May  v.  Springfield  Insur- 
ance Co.,  79  S.  W.,  42;  Phoenix  Ins.  Co.  v.  Hague,  34  S.  W.,  654; 
Insurance  Co.  v.  Blum,  13  S.  W.,  572;  Guinn  v.  Phoenix  Ins.  Co.,  31 
S.  W.,  566. 

Davis  £  Thomason,  for  defendants  in  error. — ^Keeping  in  mind  the 
rule  that  the  language  of  the  policy  is  selected  by  the  company,  and 
is  to  be  construed  strictly  against  the  company,  and  that  the  law  does 
not  favor  forfeitures,  Cheaney  Brothers  at  the  time  the  company  con- 
sented to  the  removal  of  the  insured  property  from  the  Elm  Street 
stable  to  the  Hunnicutt  stable,  did  not  then  have,  and  not  thereafter, 
make  or  procure  any  other  contract  of  insurance  upon  the  property 
mentioned  in  said  policy.  Brown  v.  Insurance  Co.,  89  Texas,  599; 
Bills  V.  Insurance  Co.,  87  Texas,  551. 

The  company  having  retained  the  premium  and  elected  to  consider 
the  policy  in  force,  and  having  consented  to  its  removal  to  the  Hunni- 
cutt stable,  knowing  of  the  insurance  on  the  Hunnicutt  property,  and 
being  estopped  from  claiming  that  the  Hunnicutt  insurance  was  ad- 
ditional insurance  within  the  meaning  of  the  policy,  can  not  retain 
the  premium  and  avoid  payment  of  the  loss,  upon  the  ground  that  the 
Hunnicutt  insurance  was  additional  insurance.  Cyc.  Volume  19,  page 
704;  A.  &  £.  Enc.  of  Law,  volume  13,  page  314;  Continental  Ins.  Co. 
v.  Buchanan,  108  S.  W.,  355;  L.  L.  &  G.  Ins.  Co.  v.  Mclntire,  110  S. 
W.,  604. 

HODGES,  Associate  Justice. — ^On  December  5,  1907,  appellees 
were  engaged  in  the  livery  business  at  Nos.  114>  and  116  West  Elm 
Street,  Gainesville,  Texas,  and  on  that  day  procured  from  appellant 
a  policy  of  insurance  on  their  vehicles,  harness,  lap-robes,  feed,  etc.,  for 
the  aggregate  sum  of  $1500.  On  February  8,  1908,  they  bought  out 
the  business,  together  with  the  stock  of  vehicles,  horses,  harness  and 
feed,  of  J.  II.  Hunnicutt,  situated  on  California  Street  in  the  same 
city,  and  moved  their  property  on  Elm  Street  to  the  latter  place.  A 
fire  occurred  March  21,  1908,  resulting  in  the  destruction  of  all  the 
property.  Upon  the  refusal  of  the  company  to  pay  the  loss,  this  suit 
was  instituted.  Judgment  was  rendered  for  appellees  in  the  court  be- 
low, for  the  sum  of  $1245,  from  which  the  company  appeals. 

The  first  group  of  assigned  errors  is  based  upon  the  proposition 
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that  the  policy  sued  on  had  been  forfeited  because  appellees  had  pro- 
cured additional  insurance  upon  the  same  property,  without  the  con- 
sent of  the  appellant.  The  policy  issued  to  appellees  contains  a  stip- 
ulation providing  that  the  entire  policy  shall  be  void,  unless  otherwise 
provided  by  agreement  endorsed  thereon,  or  entered  therein,  if  the  in- 
sured now  has,  or  shall  hereafter  make  or  procure  any  other  contract 
of  insurance,  whether  valid  or  not,  on  property  covered  in  whole,  or  in 
part  by  that  policy.  The  record  shows  that  at  the  time  the  appellees 
purchased  the  Hunnicutt  stock  it  was  covered  by  five  policies  of  in- 
surance issued  by  different  companies,  aggregating  $2800,  all  of  which 
were  transferred  to  the  appellees  and  were  in  force  at  the  time  of  the 
fire.  The  proposition  postulates  the  commingling  of  the  two  stocks  in 
such  a  manner  as  to  destroy  the  separate  identity  of  each,  and  make 
them  one.  It  is  assumed  that  in  this  w-ay,  the  Elm  Street  property 
was  brought  within  the  cover  of  the  policies  issued  upon  the  Hunni- 
cutt stock.  It  is  not  necessary  for  us  to  here  pass  upon  the  question 
raised,  inasmuch  as  the  facts  do  not  justify  the  assumption.  It  has 
been  held  that  where  two  different  stocks  of  merchandise  were  covered 
by  separate  policies  of  insurance  and  were  subsequently  commingled 
in  the  same  building,  becoming  parts  of  the  same  stock,  that  would 
be  procuring  additional  insurance  within  the  meaning  of  the  policy. 
Washington  Ins.  Co.  v.  Hayes,  17  Ohio  St.,  432,  93  Am.  Dec,  628; 
Walton  V.  Insurance  Co.,  2  Rob.  (La.)  563;  London  Assurance  Corp. 
V.  Saxton,  55  111.  App.,  664;  2  Cooley's  Briefs  on  Law  of  Ins.,  1847. 
The  New  York  courts,  however,  do  not  concur  fully  in  that  holding, 
as  will  be  seen  by  the  authorities  cited  by  Mr.  Cooley.  A  majority  of 
this  court  are  not  inclined  to  apply  the  rule  in  this  case,  even  if  the 
facts  justified  the  conclusion  that  the  two  stocks  were  so  mingled. 
Forfeitures  are  not  favored  in  law,  and  will  not  be  given  effect  unless 
the  facts  upon  which  they  depend  bring  the  case  clearly  within  the 
terms  of  the  provisions  of  the  policy  relied  upon  to  defeat  a  recovery. 
In  order  that  other  insurance  shall  constitute  additional  insurance, 
within  the  meaning  of  a  policy,  the  property  covered  by  both  policies 
must  be  the  same,  and  the  burden  of  proving  these  facts  is  upon  the 
insurance  company.  Clark  v.  Insurance  Co.,  75  Mass.  (9  Gray)  148; 
Phoenix  Ins.  Co.  v.  Gray,  167  Ga.,  110,  13  S.  E.,  948;  2  Cooley's 
Briefs  on  Law  of  Ins.,  1845,  and  authorities  there  cited.  To  make 
the  proposition  relied  upon  by  the  appellant  in  this  case  applicable, 
it  is  essential  that  the  evidence  should  show  that  the  Elm  Street  stock 
owned  by  appellees  at  the  time  of  their  purchase  from  Hunnicutt,  was 
commingled  with  the  Hunnicutt  stock  in  such  a  manner  as  to 
bring  it  within  the  provisions  and  cover  of  the  Hunnicutt  policies. 
There  was  no  written  transfer  of  the  policy  sued  upon  when  the  prop- 
erty on  Elm  Street  was  moved  to  California  Street,  and  the  consent 
relied  upon  for  the  removal  was  the  evidence  of  the  verbal  permission 
given  by  the  agent.  The  testimony  does  not  show  that  the  California 
Street  stable  consisted  of  only  one  building,  and  that  the  Elm  Street 
property  was  moved  into  it  and  mingled  with  the  Hunnicutt  stock 
in  such  a  way  as  to  make  the  two,  one.  On  the  contrary,  the  policies 
issued  to  Hunnicutt  show  that  what  is  termed  the  California  Street 
stable  consisted  of  different  apartments  and  different  numbers.     In 


1910.]  t)AVis  V.  Adams. 

one  policy,  it  is  described  as  Nos.  310,  312  and  314  East  California 
Street;  in  another,  as  308  East  California  Street;  in  another,  as  306 
and  308  California  Street.  In  one,  it  is  described  as  a  two-story  brick, 
metal  or  composition  roof  building,  and  a  one-story  frame,  metal  roof 
attached.  We  do  not  think  we  can  say,  from  the  record  in  this  caae, 
that  the  goods  from  the  Elm  Street  stable  were  so  mixed  with  those  of 
the  California  Street  stable  as  to  become  one  entire  stock  and  lose 
their  separate  identity.  It  appears  from  the  evidence,  that  this  suit 
is  to  recover  for  the  loss  of  the  Elm  Street  property  alone,  and  the 
proof  indicates  that  that  property  was  susceptible  of  separate  identi- 
ilcation. 

In  view  of  what  we  have  said,  it  becomes  unnecessary  to  discuss  the 
remaining  assignments  of  error.     The  judgment  of  the  District  Court 
.is  accordingly  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Camelia  C.  Davis  v.  John  Adams  et  al. 

Decided  May  21,  1910. 

1. — ^Limitation — ^Ten  Tears — Sucoessive  Ocoupantt.      \ 

Evidence  as  to  possession  of  land  by  successive  claimants,  considered,  and 
held  sufficient,  although  accompanied  with  much  swapping  and  trading  and 
with  little  formality,  to  warrant  the  court  in  instructing  a  verdict  for  the 
defendants  under  their  plea  of  limitation  of  ten  years. 

2.-^-Same— Insnfllcient  Evidence. 

Evidence  as  to  occupancy  of  land  considered  and  held  insufficient  to  show 
such  continuous  adverse  possession  by  the  defendant  and  his  predecessors  in 
tide  as  would  authorize  the  submission  of  the  issue  of  title  by  limitation 
under  the  ten  years  statute. 

Appeal  from  the  District  Court  of  Shelby  County.  Tried  below  be- 
fore Hon.  James  I.  Perkins. 

Davis  £  Davis,  for  appellant. 

Bryarly,  Carter  dk  Walker,  for  appellees. 

BEESE,  Associate  Justice. — This  is  an  action  in  trespass  to  try 
title  by  Mrs.  Camelia  G.  Davis  against  a  number  of  defendants,  includ- 
ing the  present  appellees,  Bama  Hutto,  J.  T.  Jones  and  J.  T.  Harris, 
to  recover  a  tract  of  640  acres  of  land  known  as  the  R.  N.  Moore  sur- 
vey, in  Shelby  County. 

Each  of  the  present  appellees  pleaded  title  by  limitation  of  ten  years 
to  a  defined  portion  of  the  land,  disclaiming  as  to  the  balance.  In 
this  way,  Hutto  claimed  a  tract  of  112  acres,  Jones,  one  of  144  acres, 
and  Harris,  one  of  80  acres. 

Upon  trial,  with  the  assistance  of  a  jury,  the  court  instructed  a  ver- 
dict for  the  defendants  Hutto  and  Jones  for  the  lands  claimed  by  them 
respectively,  and  submitted  to  the  jury  the  issue  as  to  Harris*  title 
under  the  ten  years  statute  of  limitation.    The  jury  returned  a  ver- 
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diet  for  Harris^  and,  as  instrnctedy  for  the  defendants  Jones  and 
Hutto,  and  against  the  other  defend-aiks,  upon  which  judgment  was  ren- 
dered. From  the  judgment  in  favor  of  Hutto,  Jones  and  Harris,  the 
plaintiff  appeals. 

Some  of  the  defendants  suffered  judgment  hy  default.  As  to  three 
of  them,  plaintiff,  conceded  their  right  to  hold  the  land  claimed  by 
them  respectively,  and  judgment  was  rendered  accordingly. 

The  several  assignments  of  error  present  the  questions  as  to  each  of 
the  appellees  Jones  and  Hutto,  that  the  evidence  did  not  authorize  a 
recovery  by  them,  and  especially,  that  it  was  not  sufficient  to  author- 
ize the  pcrcmptoiy  instruction  in  their  favor;  and  as  to  Harris,  that 
it  did  not  raise  the  issue  of  title  by  limitation  in  him,  and  the  court 
erred  in  not  giving  the  requested  charge  to  return  a  verdict  against 
him;  and  also,  that  the  verdict  in  his  favor  is  against  the  preponder- 
ance of  the  evidence. 

No  question  is  raised  as  to  appellant^s  title,  and  the  court,  in  its 
charge,  assumed  without  objection,  that  she  had  a  right  to  recover  ex- 
cept in  so  far  as  such  right  was  defeated  by  the  adverse  possession  of 
the  defendants,  or  some  of  them,  under  their  pleas  of  limitation. 

The  evidence  as  it  is  presented  by  the  statement  of  facts,  is  very 
confusing,  and  it  has  been  only  by  the  most  careful  reading  and  re- 
reading of  it  that  any  idea  could  be  ga^thered  of  the  essential  facts. 
We  have  been  able  to  arrive  at  the  following  conclusions  from  the 
evidence : 

The  suit  was  begun  February  3,  1905.  About  the  year  1889,  prob- 
ably during  that  year,  and  not  later  than  1890,  several  different  par- 
ties entered  upon  this  tract  of  land,  divided  it  up  among  themselves, 
each  man  measuring  off  his  claim,  marking  the  boundaries  thereof, 
by  blazing  the  lines. 

The  claimants  of  the  tracts  claimed  in  this  suit  by  Hutto  and  Jones, 
settled  upon  the  lands  respectively  claimed  by  them,  establishing  their 
residences  thereon,  opening  fields,  etc.  Their  possession  was  accom- 
panied with  all  the  evidence  of  adverse  and  peaceable  possession  as 
those  terms  are  defined  in  the  statute.  Their  claim  was  to  the  limits 
of  the  blazed  lines  refen-ed  to.  It  does  not  satisfactorily  appear  that 
such  possession  was  continued  in  any  one  person  for  ten  years,  and 
there  was  much  swapping  and  trading  with  very  little  formality;  but 
the  possession  of  their  respective  holdings  by  Jones  and  Hutto,  and 
their  predecessors  in  title  or  claim,  has  been  continuous  and  unbroken 
from  the  date  of  the  first  settlement  in  1889  or  1890  to  the  present 
time,  each  claimant,  in  the  chain  of  transfers,  claiming  to  the  extent 
of  the  designated  boundaries  of  his  claim,  and  transferring  the  land 
thus  claimed  to  his  successor  in  title  so  as  to  make  a  continuous  ad- 
verse possession  under  claim  of  title  to  the  respective  tracts  claimed 
by  Hutto  and  Jones,  and  adjudged  to  them,  since  the  date  named. 
While,  as  we  have  said,  the  evidence  as  it  is  presented  to  us 
is  confusing,  it  is  undisputed,  and  the  conclusions  stated  are  shown 
by  the  undisputed  evidence.  Our  conclusion  is  that  the  trial  court 
did  not  err  in  instructing  the  jury  to  return  a  verdict  for  Jones  and 
Hutto  for  the  lands  claimed  by  them  respectively. 

As  to  the  appellee  Harris,  the  evidence,  as  we  understand  it,  is  fa- 
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tally  defective  in  that  it  does  not  show,  nor  tend  to  show  such  con- 
tinuous, adverse  possession  by  him  and  Ills  predecessors  in  title  of  the 
land  claimed  by  him  as  would  give  title  under  the  ten  years  statute. 
There  was  no  possession  of  this  tract  by  anybody  except  by  enclosure 
and  cultivation  of  a  small  field,  the  extent  of  which  is  not  shown,  un- 
til about  two  years  before  the  suit  was  instituted,  when  for  the  first 
time,  a  house  was  built  on  the  laud  and  a  residence  established  thereon. 
The  evidence  does  not  show  nor  tend  to  show  such  continuous  use  and 
cultivation  of  this  field  by  the  respective  claimants  of  this  tract,  as 
would  be  necessary  to  support  a  limitation  title.  Appellee  Harris  must 
rely,  to  make  out  his  title,  upon  the  possession  of  this  tract  by  Bil- 
lingsly  and  Newt  Stewart  for  part  of  the  time,  and  it  is  conclusively 
shown  that,  during  the  time  such  possession  by  them  of  this  tract 
is  claimed,  they  lived  upon  and  were  claiming  the  land  now  claimed 
by  Jones,  who  relies  upon  such  possession  to  make  out  his  title.  In 
this  and  other  respects,  the  evidence  in  support  of  Harris*  claim,  looked 
at  in  the  most  favorable  light  in  which  it  can  be  viewed,  fails  to  show 
such  continuous  adverse  possession  in  him  and  his  predecessors  in  title 
as  would  authorize  the  submission  of  the  issue  to  the  jury  of  his  title 
by  limitation.  It  may  be  that  the  evidence  has  lost  something  of  its 
force  from  the  manner  in  which  it  has  been  presented  by  the  statement 
of  facfs,  and  it  does  not  appear  to  have  been  fully  developed,  and  for 
these  reasons  the  cause  should  be  remanded  for  a  new  trial  as  to  him. 
The  judgment  as  to  Hutto  and  Jones  is  affirmed,  and  as  to  Harris, 
it  is  reversed  and  remanded  for  another  trial. 

Reversed  and  remanded. 


Hugh  Smith  v.  Gulf,  Beaumont  &  Gbeat  Northern  Railway 

Company  et  al. 

Decided  May  21,  1010. 

1.— Penonal  Injuries — ^Flagglns  Ballroad  Train — Pleadlnsr— Contributory  Kes- 
li^nee. 

In  a  suit  for  damages  for  personal  injuries  received  by  a  minor  17  years 
of  age  and  caused  by  being  struck  by  a  locomotive  while  attempting  to  flag 
a  train  at  night,  petition  considered,  and  held  to  show  such  contributory  neg- 
ligence on  the  part  of  the  minor  as  rendered  the  same  subject  to  general  de- 
murrer. 

t. — Same — Contributory  negligence— Avoidance. 

Under  the  rule  that  when  the  allegations  of  a  petition  show  a  prima  facie 
case  of  contributory  negligence  on  the  part  of  the  plaintiff  in  a  case  of  per- 
sonal injuries,  it  devolves  on  the  pleader  to  explain  and  avoid  the  apparent 
negligence,  petition  considered  in  a  case  of  injuries  received  by  a  minor  while 
standing  on  a  railroad  track  attempting  to  flag  an  approaching  train,  and 
held  subject  to  general  demurrer. 

Appeal  from  the  District  Court  of  Shelby  County.    Tried  below  be- 
fore Hon.  James  I.  Perkins. 

S.  W.  Blount,  for  appellant. 

Vol.  LXT  Civil— 15. 
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Terry,  Cavin  £  Milh  and  F.  J.  Duff,  for  appellees. 

McMEANS,  Associate  Justice. — Hugh  Smith  hrought  this  suit 
for  himself  and  as  next  friend  for  his  minor  son,  Samford  Smith, 
against  the  Gulf,  Beaumont  ft  Great  Northern  Railway  Company  and 
the  Gulf,  Colorado  ft  Santa  Fe  Railway  Company  to  recover  damages 
for  personal  injuries  sustained  by  the  minor,  and  for  damages  ac- 
cruing to  the  father  for  the  loss  of  the  services  of  the  son:  A  general 
demurrer  urged  by  defendants  to  plaintiffs  petition  was  sustained  by 
the  court,  and,  upon  plaintiff  declining  to  amend,  a  judgment  was  en- 
tered dismissing  his  suit,  and  from  that  judgment  this  appeal  has 
been  prosecuted. 

The  petition,  after  certain  formal  allegations  not  necessary  to  be 
set  out,  contained  the  following: 

*That  on  said  lines  of  road  there  was  a  station  for  receiving  and 
discharging  passengers  at  the  town  of  Center  and  another  station  in 
said  Shelby  County,  called  Clark's  Switch,  about  five  miles  from  the 
said  town  of  Center,  used  and  designated  as  a  station  or  place  for  re- 
ceiving and  discharging  passengers,  said  Clark's  Switch  being  denom- 
inated and  used  by  said  railway  companies  as  a  flag  station,  where  the 
passenger  trains  of  said  companies  only  stopped  when  they  had  pas- 
sengers to  deliver  or  discharge  there,  or  when  flagged  by  persons  at 
said  station  who  desired  to  take  passage  on  said  trains  when  passing. 
The  flagging  of  said  train  in  the  day  time,  consisting  in  the  notice  of 
the  engineer  operating  same  of  the  desire  to  become  a  passenger  on 
same  by  waving  a  handkerchief  or  other  object  from  said  point,  at 
the  engineer  on  the  approaching  train,  and  thus  attracting  his  atten- 
tion and  notice,  and  consisted  in  the  night  time,  of  waving  a  lantern 
or  other  light  of  any  character,  to  the  engineer  so  operating  said  train, 
from  the  track  where  said  passengers  usually  got  on  and  off  said  trains 
at  said  station,  and  thus  notifying  the  said  engineer  of  the  said  train 
of  the  desire  of  the  party  so  using  light,  to  take  passage  on  said  train 
as  a  passenger  thereon,  said  notice  being  commonly  made  in  the  night 
time  by  striking  matches  at  such  place,  and  waving  or  exposing  said 
lighted  matches  where  the  said  engineer  could  easily  see  the  same,  and 
such  signal  or  notice  so  made  being  commonly  observed  by  the  said 
engineer  of  said  company  and  said  trains  duly  stopped  in  compliance 
of  said  signals,  and  such  person  so  signaling  taken  on  said  train  as  a 
passenger,  there  being  no  station  house  or  station  agent  at  said  station, 
and  no  tickets  there  sold,  the  person  so  signaling  would  become  a  pas- 
senger and  pay  to  the  conductor  of  said  train  the  price  of  the  journey 
he  desired  to  make  on  said  train. 

"That  this  state  of  facts  with  reference  to  the  operation  of  said 
trains  and  the  signaling  same,  and  being  passengers  thereon  existed 
on  the  5th  day  of  April,  1907. 

*'That  on  said  day  and  date  the  said  minor,  Samford  Smith,  became 
a  passenger  in  the  morning  from  Center  station  to  said  Clark's 
Switch,  and  was  duly  discharged  from  said  train  at  said  flag  station. 
The  minor  desiring  to  return  to  Center  in  the  evening  of  said  day  on 
the  passenger  train  on  said  road,  regularly  operated  and  going  direct 
to  Center,  which  said  train  passed  said  flag  station  just  after  dark- 
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nes3  set  in  according  to  tlie  railroad's  schedule  time,  and  having  the 
necessary  money  in  his  possession  to  pay  his  proper  and  legal  railroad 
fare  to  Center,  and  intending  to  do  so  as  soon  as  he  entered  the  pas- 
senger coaches  constituting  said  train,  went  upon  the  track  of  said 
road  and  hearing  said  passenger  train  coming  and  seeing  the  head- 
light of  same  in  the  distance  down  the  straight  track  of  said  road,  and 
not  having  a  lantern  with  which  to  signal  the  engineer,  resorted  to 
the  plan  of  signaling  commonly  used  and  recognized  by  said  roads 
and  their  officers  in  charge  of  the  engines,  and  while  the  train  was  yet 
some  several  hundred  yards  distant,  coming  towards  him,  struck  and 
thus  lighted  such  matches,  one  after  the  other,  and  waved  and  held 
the  ignited  and  burning  matches  in  front  of  him  so  the  engineer  of 
said  train  operating  same  could  see  and  know  that  said  minor  wished 
to  become  a  passenger  on  saidj;rain,  said  engine  of  said  train,  during 
said  time,  being  in  such  position  that  there  was  nothing  to  obstruct 
the  view^  of  the  said  engineer  or  prevent  him  from  seeing  him,  said 
minor,  and  the  waving  matches  so  ignited  and  handled,  as  above 
stated  by  him. 

"That  said  minor  fully  expected  said  train  to  slow  down  and  stop 
at  said  station,  and  said  engineer  to  see  him  and  observe  his  said  sig- 
nals to  stop,  and  remained  on  said  track  with  the  expectation  that 
8aid  train  in  preparing  to  stop,  would,  as  was  customary  and  necessary, 
run  said  train  slowly  up  to  said  station  and  bring  same  to  a  stop,  and 
that  in  so  slowly  approaching,  the  said  minor  would  have  ample  time 
to  get  off  said  track  and  get  on  said  train  when  same  had  stopped. 
But  that  the  engineer  of  said  train  carelessly  and  negligently  either 
failed  to  see  such  signals,  or  having  seen  same,  wantonly  and  negli- 
gently failed  and  refused  to  recognize  or  heed  same  as  he  was  in  the 
law  bound  to  do  under  the  rules  and  customs  of  said  company,  and 
failed  to  see  plaintiff  minor  by  neglecting  to  keep  a  proper  lookout, 
or,  seeing  him  and  knowing  his  peril,  carelessly  and  negligently  run 
said  train  at  great  speed,  not  intending  to  stop  same  at  said  station, 
and  said  rapid  approach  of  said  train  being  unlocked  for,  and  unusual, 
and  nnexpected,  and  being  at  the  same  time  unknown  to  said  minor, 
because  of  his  being  immediately  in  front  of  the  brilliant  electric  head- 
light of  said  engine  and  totally  blinded  by  same,  so  he  could  form 
no  correct  idea  of  the  near  approach  of  said  train,  said  minor  became 
so  terrified  by  the  rapid  approach  of  said  train  and  blinding  glare 
of  said  electric  headlight  that  he  was  incapable  of  recognizing  how  near 
said  train  was  to  him,  and  being  thus  so  terrified  failed  to  get  off  said 
track  before  said  engine  of  said  train  struck  him;  and  said  minor  was 
without  fault  of  his  run  down  by  said  engine  and  violently  hurled 
by  same  against  the  ground  and  knocked  senseless,  and  rendered  un- 
conscious for  many  hours.^' 

Appellant's  only  assignment  of  error  is  addressed  to  the  action  of 
the  court  in  sustaining  the  appellees'  general  demurrer.  He  urges 
that  the  facts  stated  in  his  petition  clearly  present  a  question  of  neg- 
ligence on  the  part  of  appellees,  as  well  as  a  question  of  contributory 
negligence  on  the  part  of  his  minor  son,  which  facts  he  was  entitled 
to  have  submitted  to  and  passed  upon  by  a  jury,  and  that  the  judg- 
ment of  the  court  sustaining  the  demurrer  was  not  justified  by  law. 
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The  assignment  cannot  be  sustained.  Assuming  that  the  minor, 
who  at  the  time  of  his  injury  was  17  years  of  age,  was  possessed  of 
ordinary  intelligence — and  there  is  nothing  in  the  petition  to  indicate 
that  he  was  not — ^he  knew  when  he  went  upon  the  railroad  track  in 
front  of  the  approaching  train  that  he  was  placing  himself  in  a  place 
of  danger,  where  he  would  inevitably  be  hurt  unless  the  train  stopped 
before  it  reached  him,  or  unless  he  moved  from  the  track  before  then; 
and  so  knowing,  according  to  the  allegations  of  the  petition,  he  re- 
mained on  the  track  until  the  train,  which  was  several  hundred  yards 
from  him  when  he  began  to  signal,  and  which  he  knew  was  approach- 
ing and  must  of  necessity  run  on  the  track  upon  which  he  was  stand- 
ing, reached  and  struck  him. 

The  legal  effect  of  allegations  of  the  petition  thus  far  referred  to 
is  such,  we  think,  as  to  establish,  prima  facie,  negligence  on  the  part 
of  the  minor  as  a  matter  of  law.  It  then  became  incumbent  upon  ap- 
pellant to  allege  such  other  facts  as  were  suflRcient  to  rebut  the  legal 
presumption  thus  arising.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sheider,  88 
Texas,  162.  This  the  appellant  attempted  to  do  by  alleging  that  the 
minor,  expecting  the  train  to  slow  down  and  stop  at  the  station,  and 
expecting  the  engineer  to  observe  his  signals  to  stop,  remained  upon 
the  track,  thinking  that  the  train,  in  preparing  to  stop,  would,  as  was 
customary  and  necessary,  run  slowly  up  to  the  station,  and  that  in  so 
slowly  approaching,  the  minor  would  have  ample  time  to  get  off  the 
track;  that  the  rapid  approach  of  the  train  being  unusual  and  unex- 
pected and  being  unknown  to  the  minor  because  of  his  being  in  front 
of  and  blinded  by  the  brilliant  electric  headlight,  he  could  form  no  cor- 
rect idea  of  the  near  approach  of  the  train,  and  that  he  became  so 
terrified  by  the  rapid  approach  of  the  train  and  the  blinding  glare 
of  the  headlight  that  he  was  incapable  of  recognizing  how  near  said 
train  was  to  him,  and  being  thus  so  terrified  failed  to  get  off  the  track 
until  struck  bv  the  locomotive. 

Do  these  allegations  rebut  the  presumption  of  contributory  negli- 
gence arising  from  the  allegations  above  referred  to?  We  think  not. 
Xo  explanation  is  given  or  necessity  stated  for  his  standing  on  the 
track  to  give  the  signals.  Granting  that  he  expected  the  engineer  to 
see  the  signals  and  in  obedience  thereto  reduce  the  speed  of  the  train 
and  finally  bring  it  to  a  stop  at  the  station,  this  did  not  justify  the 
minor  in  remaining  upon  the  track  even  had  he  shown  a  necessity 
for  going  upon  the  track  to  give  the  signals.  He  could  not  speculate 
upon  whether  the  train  would  come  to  a  stop  before  it  reached  the  place 
where  he  was,  and  take  the  chances  of  not  being  struck  and  injured 
in  case  his  signals  were  not  seen,  or  if  seen  should  not  be  heeded.  And 
granting  that  he  was  so  blinded  by  the  glare  of  the  headlight  that  he 
could  not  tell  how  near  the  train  was,  and  that  being  terrified  by  the 
headlight^s  glare  and  by  the  rapid  approach  of  the  train,  he  failed  to 
get  off  the  track,  the  presumption  of  negligence  arising  from  his  fail- 
ure to  leave  the  track  when  he  knew  that  the  train  was  approaching 
rapidly,  is  not  rebutted  by  the  allegations  of  terror  arising  from  a 
situation  in  which  he  voluntarily  and  unnecessarily  placed  himself, 
and  in  which  he  remained  until  the  conditions  arose  which  he  alleged 
resulted  in  his  inability  to  get  off  the  track.     Such  conduct  was  so 
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opposed  to  the  dictates  of  common  prudence  that  reasonable  minds 
cannot  differ  as  to  the  question  of  his  negligence  in  not  moving  from 
the  track  under  all  the  circumstances  alleged.  Having,  according  to 
the  allegations  of  the  petition,  thoughtlessly  exposed  himself  to  a 
danger  from  which  he  suffered  and  which  he  could  easily  have  fore- 
seen and  avoided,  it  is  no  excuse  to  say  that  from  conditions  arising, 
not  from  the  negligence  of  defendants,  but  from  the  terror  due  to  his 
negligence  in  being  and  remaining  upon  the  track,  combined  with  the 
rapid  approach  of  the  train  and  the  blinding  effect  of  the  headlight, 
rendered  him  unable  to  extricate  himself  from  his  dangerous  situation. 
Texas  &  IN.  0.  Ry.  Co.  v.  McDwiald,  99  Texas,  307. 

The  facts  in  the  case  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wagiey,  15 
Texas  Civ.  App.,  308,  (40  S.  W.,  638),  relied  upon  by  appellant,  are 
so  different  from  the  facts  in  this  case  as  to  render  the  reasoning  there 
given  for  the  affirmance  of  the  judgment  of  the  lower  court  of  but 
little  value  as  authority  for  the  reversal  of  the  judgment  here  ap- 
pealed from. 

We  think  that  the  judgment  of  the  court  below  should  be  afiSrmed, 
and  it  has  been  so  ordered. 

Affirmed, 


J.  C.  KiRBY  V.  Pitchfork  Land  &  Cattle  Company. 

Decided  May  21,  1910. 

Id— Seed— Limitation  of  Five  Tears. 

An  instniment  which  conveys  "the  followinff  described  property,  to  wit": 
sereiial  tracts  of  land,  is  such  a  conveyance  of  or  deed  to  the  land  as  will 
support  the  five  years  statute  of  Itmitation,  and  its  nature  in  this  respect  is 
not  changed  by  a  subsequent  clause  to  the  effect  that  the  grantor  conveys 
"all  right,  title  and  interest"  he  has  by  virtue  of  a  certain  tax  deed. 

S. — Same— Description — ^Taz  Beoeipt. 

Where  the  land  conveyed  by  d«ed  is  otherwise  fully  described  and  defi- 
nitely identified,  the  fact  that  the  deed  gives  a  different  abstract  number  from 
that  alleged  in  the  pleading  will  not  constitute  such  a  variance  as  will  render 
the  deed  inadmissible  in  evidence.     And  so  with  regard  to  tax  receipts. 

8. — Corporation — Ownership  of  Land — Statute. 

One  relying  upon  the  statute  (Sayles,  art.  749a)  to  invalidate  the  title 
of  a  corporation  to  land  must  show  that  the  acquisition  or  ownership  of  land 
by  purchase,  lease  or  otherwise  is  the  main  purpose  or  business  of  the  cor- 
poration. 

Appeal  from  the  District  Court  of  Dickens  County.     Tried  below 
before  Hon.  Jo  A.  P.  Dickson. 

Ben  Olascow  and  Scott,  Sanford  &  Ross,  for  appellant. — ^Although  a 
deed  contains  a  general  clause,  such  as  "do  grant,  bargain,  sell,  convey 

and  release  unto the  following  described  property 

Houston  &  Great  Northern  Railroad  Co.,  surveys  numbered  73  and 
83  by  virtue  of  certificate  issued  to  said  railroad  company,  and  num- 
bered 13-8852  and  13-28i6,  abstract  Nos.  213  and  211,  each  of  said 
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surveys  containing  640  acres,  and  all  being  situated  in  Dickens  County, 
Texas,  and  all  bought  by  me  from  the  State  of  Texas  on  the  26th  day 
of  October,  A.  D.,  1880,  as  shown  by  Comptroller's  tax  deed  convey- 
ing said  lands  to  me,  dated  January  4,  1881,''  which  said  clause  is 
followed  by  a  special  clause  as  follows: — ^**I  hereby  convey  to  said 
Pitclifork  Land  &  Cattle  Company  all  right,  title  and  interest  I  have 
in  said  surveys  by  virtue  of  said  Comptroller's  tax  deed;"  the  special 
clause  will  control  the  general  clause  so  as  to  limit  the  effect  of  said 
deed  to  a  conveyance  of  the  right,  title  and  interest  of  the  grantor, 
by  virtue  of  this  Comptroller's  deed  and  nothing  more.  2  Devlin  on 
Deeds,  104,  latter  part  of  sec.  836,  1887  ed.;  Rev.  Stats.,  art.  633; 
Buinpass  v.  Anderson,  51  S.  W.,  1103;  State  v.  Farmer,  94  Texas,  232. 
When  a  deed  under  which  limitation  to  land  is  claimed  under  the 
statutes  of  three  or  iive  years,  whidh  describes  the  land  «s  abstract  No. 
213,  certificate  No.  13-2852,  survey  No.  73,  original  grantee  Houston 

6  Great  Northern  Railway  Company,  640  acres,  a  tax  receipt  for 
taxes  on  land  described  as  abstract  No.  67,  certificate  No.  13-2852, 
survey  No.  73,  original  gramtee  Houston  &  G.  N.  Ry.  Co.,  575  acres, 
is  not  a  receipt  for  taxes  on  the  land  described  in  the  deed.  Crumbley 
V.  Busse,  11  Texas  Civ.  App.,  319;  Schleicher  v.  Gatlin,  85  Texas, 
270;  Rev.  Stats.,  3193,  3195;  State  v.  Farmer,  94  Texas,  232;  Ber- 
rendo  Stock  Co.  v.  Kaiser,  66  Texas,  352;  Willis  &  Bros.  v.  Burke, 

7  Texas  Civ.  App.,  239;  Williams  v.  Thomas,  18  Texas  Civ.  App., 
473;  Brokel  v.  McKechnie,  69  Texas,  32. 

A  deed  which  conveys  only  the  "right,  title  and  interest"  which 
the  vendor  has,  and  he  has  none,  will  not  support  a  title  by  limita- 
tion under  the  five  years'  statute.  Rev.  Stats.,  arts.  3342,  3349 ;  Polk 
V.  Beaumont  Pasture  Co.,  26  Texas  Civ.  App.,  242;  Vineyard  v. 
Brundrett,  17  Texas  Civ.  App.,  147;  Brumagin  v.  Bradshaw,  39  Cal. 
24;  Fuentes  v.  McDonald,  85  Texas,  135;  Bruce  v.  Richardson,  26 
Texas  Civ.  App.,  615;  Brokel  v.  McKechnie,  69  Texas,  32;  Crumbley 
V.  Busse,  11  Texas  Civ.  App.,  319;  Tram  Lumber  Co.  v.  Hancock, 
70  Texas,  314. 

Cowan,  Burney  &  Ooree,  for  appellee. 

SP-EER,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  and  for  damages  brought  by  J.  C.  Kirby  against  Pitchfork  Land 
ft  Cattle  Company,  to  recover  six  hundred  and  forty  acres  of  land 
known  as  abstract  No.  57,  certificate  No.  13-2852,  survey  No.  73, 
originally  granted  to  «the  Housrton  &  Great  Northern  Raifway  Com- 
pany, patented  to  Elizabeth  A.  Halferty,  assignee  of  the  said  Houston 
ft  Great  Northern  Railway  Company  by  patent  182,  vol.  36.  The 
defendant  pleaded  not  guilty,  and  limitations  under  the  three,  five 
and  ten  years^  statutes.  A  trial  before  the  court  without  a  jury,  re- 
sulted in  a  judgment  in  favor  of  defendant,  expressly  fijiding  in  its 
favor  on  the  plea  of  limitations  of  five  years. 

It  is  first  insisted  that  the  instrument  under  which  appellee  pre- 
scribes is  not  such  a  deed  as  will  support  its  plea  of  limitations  of 
five  years  under  the  statute.    The  deed  is  as  follows : 
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'The  State  of  Texas,  Connty  of  Dallas : 

'^Ejiow  all  men  by  these  presents,  that  I,  Joseph  S.  Bnrton,  of  the 
County  of  Dallas,  State  of  Texas,  in  consideration  of  the  sum  of  five 

hundred  dollars  to in  hand  paid  by  the  Pitchfork  Land  ft 

Cattle  Company  of  the  County  of  St.  Louis,  State  of  Missouri,  the 
receipt  of  which  is  hereby  acknowledged,  have  granted,  bargained, 
sold  and  conveyed,  and  released,  and  by  these  presents,  do  grant,  bar- 
gain, sell,  convey  and  release  unto  the  said  Pitchfork  Land  &  Cattle 
Company,  its  successors  and  assigns,  the  following  described  property, 
to  wit:  Houston  &  Great  Northern  Bailroad  Company  surveys,  num- 
bered seventy-three  and  eighty-three,  by  virtue  of  certificate  issued  to 
said  railroad  company  and  ^umbered  13-2852  and  13-2846,  abstract 
number  213  and  211;  also,  Indianola  Bailway  Company  survey  num- 
Ijered  95,  by  virtue  of  certificate  issued  to  said  railway  company, 
numbered  16-258,  abstract  number  257,  eadh  of  said  three  surveys 
containing  640  acres,  and  all  of  said  surveys  being  situated  in 
Dickena  County,  Texas,  and  all  bought  by  me  from  the  State  of 
Texas  on  the  26th  -day  of  October,  A.  D.  1880,  as  shown  by  Comp- 
troller's tax  deed  conveying  said  lands  to  me,  dated  January  4, 
A.  D.  1881.  I  hereby  convey  to  aaid  Pitchfork  Land  &  Cfabtle  Com- 
pany all  right,  title,  and  interest  I  have  in  said  three  surveys  by 
virtue   of  said   Comptroller's  irax  deed. 

''To  have  and  to  hold  all  and  singular  the  premises  above  mentioned 
unto  the  said  Pitchfork  Land  ft  Cottle  Company,  its  successors  and 
assigns  forever.  And  I  do  hereby  bind  mvself,  mv  heirs  and  legal 
representatives,  to  warrant  and  forever  defend  all  and  singular,  the 
said  premises  unto  the  said  Pitchfork  Land  &  Cattle  Company,  its 
successors  and  assigns,  against  every  person  whomsoever  lawfully  claim- 
ing or  to  claim  the  same,  or  any  part  thereof,  by,  through  or  under 
me. 

"Witness  my  hand  at this  6th  day  of  July,  A.  -D.,  1885. 

Joseph  S.  Burton.'' 

The  proposition  is  that  a  deed  which  conveys  only  the  right,  title 
and  interest  which  the  grantor  has  is  not  such  a  deed  as  will  support 
the  plea.  Assuming  the  proposition  to  be  correct,  we  think  the  rule 
of  construction  has  marked  its  limit  in  the  cases  of  Hunter  v.  Eastham, 
95  Texas,  648,  and  Slaughter  v.  Coke  County,  34  Texas  Civ.  App., 
598,  (79  S.  W.,  863).  But  in  those  cases  it  will  be  seen  that  the 
"right,  title,  interest  and  claims"  only  were  conveyed,  whereas,  in  the 
instrument  under  consideration,  the  grantor  *T)y  these  presents  do 
en*ant,  bargain,  sell,  convey  and  release  unto  the  said  Pitchfork  Land 
&  Cattle  Company,  its  successors  or  assigns,  the  following  described 
property,  to  wit:"  We  think  the  instrument  is  thus  characterized  as 
a  conveyance  of  the  land  and  that  its  nature  is  not  changed  by  the 
subsequent  clause  to  the  effect  that  the  grantor  conveys  "all  right,  title 
and  interest"  he  has  by  virtue  of  the  Comptroller's  tax  deed. 

It  was  further  objected  to  this  deed  that  it  gave  the  wrong  abstract 
number,  to  wit,  213,  when  the  land  sued  for  was  described  as  ab- 
stract No.  57.  A  similar  objection  was  made  to  the  introduction  of 
numerous  tax  receipts  describing  the  land  as  abstract  No.  57,  when 
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the  deed  under  which  possession  was  held  described  it  as  213,  bnt  we 
find  no  merit  in  these  objections.  The  question  is  placed  beyond 
doubt  in  the  evidence  that  a  mistake  occurred  in  the  General  Land 
Office  and  in  the  Comptroller's  office,  whereby  both  numbers  were  used 
to  designate  the  same  land,  and  the  213  was  afterwards  dropped,  and 
the  57  treated  as  the  proper  abstract  number.  The  land  was  other- 
wise fully  described  and  definitely  identified,  and  this,  we  think,  is 
sufficient  to  meet  the  objection  of  variance  or  the  statutory  require- 
ment of  the  payment  of  taxes. 

The  evidence  justified  a  finding  to  the  effect  that  appellee  had  sep- 
arately fenced  the  section  in  controversy,  and  held  the  same  in  fall 
compliance  with  all  the  requirements  of  the  statute  for  the  full  period 
of  five  years  before  the  institution  of  this  suit,  so  that  it  becomes  un- 
necessary to  consider  the  point  made  by  appellant  that  the  land  was 
embraced  in  a  large  pasture  of  some  sixty  thousand  acres,  and  used  in 
such  a  way  as  not  to  show  an  adverse  possession  within  the  meaning 
of  the  statute. 

The  only  assignment  not  disposed  of  by  these  conclusions  is  one 
raising  the  question  that  appellee,  being  a  foreign  corporation,  could 
not  acquire  title  to  the  lands  in  Texas  by  limitation.  The  statute 
thus  invoked,  is  as  follows:  ''JTo  private  corporation  heretofore  or 
hereafter  chartered  or  created,  whose  main  purpose  or  business  is  the 
acquisition  or  ownership  of  land  by  purchase,  lease  or  otherwise,  shall 
hereafter  be  permitted  to  acquire  any  land  within  this  State  by  pur- 
chase, lease  or  otherwise.'*  Sayles'  Texas  Civil  Statutes,  article  749a. 
It  is  a  sufficient  answer,  we  think,  to  this  assignment  to  say  that  noth- 
ing is  shown  in  appellant's  brief,  nor  in  the  record  as  to  that,  to  in- 
dicate that  appellee's  "main  purpose  is  the  acquisition  or  ownership 
of  land  by  purchase,  lease  or  otherwise."  Indeed,  the  evidence  tends 
to  show  that  appellee  owned  and  leased  no  more  lands  than  were  nec- 
essary in  the  prosecution  of  its  business  of  raising  cattle,  which  ap- 
pears to  be  authorized  by  article  749c  of  the  statute. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


'  Western  Union  Telegraph  Company  v.  D.  J.  Young. 

Decided  May  21,  1910. 

1. ^Telecrrapli  Company— Delay  in  Dellyering  Xessage— No  Cause  of  Action, 

When. 
When  it  ia  not  made  to  appear  that  but  for  the  negligent  delay  of  a 
telegraph  company  in  delivering  a  message,  the  addressee  could  and  would 
have  reached  his  home  sooner  than  he  did  and  so  have  sooner  comforted  and 
consoled  his  sick  wife  and  have  attended  the  funeral  of  a  new  bom  infant, 
no  cause  of  action  for  damages  for  mental  anguish  suffered  either  by  the 
wife  or  the  husband  is  established  against  the  company, 

S. — Same— Speenlatiye  Damages. 

A  third  party  telegraphed  an  absent  husband  that  bis,  the  addressee's, 
wife  was  sick  and  his  infant  dead;  the  husband  replied  to  the  same  party 
that  he  would  be  home  that  night,  and  requested  him  to  see  that  his  wife  have 
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every  attention;  this  reply  was  not  delivered  by  the  tele^aph  company  until 
after  the  husband  had  arrived  at  home;  there  was  no  evidence  that  the  wife 
did  not  have  every  attention.  Held,  the  husband  was  not  entitled  to  recover 
from  the  telegraph  company  damages  for  the  increased  sufTering  of  the  wife 
because  she  was  not  notified  of  tlie  time  when  he  would  return  home.  Sucli 
damages  are  too  uncertain,  speculative  and  conjectural. 

Appeal  from  the  District  Court  of  Hemphill  County.  Tried  below 
before  Hon.  F.  P.  Greever. 

Hoover  &  Taylor,  H.  A.  Allen,  and  N.  L.  Lindsley,  {Geo,  H,  Fear- 
ons  of  counsel),  for  appellant. 

£•  M.  Baher,  and  Willis  &  Willis,  for  appellee. 

CONNER,  Chief  Justice. — ^This  suit  was  instituted  by  appellee, 
D.  J.  Young,  against  the  appellant,  the  Western  Union  Telegraph 
Company,  for  damages  because  of  negligent  delay  and  non-delivery 
of  certain  telegrams  sent  from  Canadian,  Texas,  on  September  28, 
1908,  to  himself  at  Amarillo,  Texas,  the  first  message  reading: 
"Mama  sick,  come  home.  John  Young/'  the  second  message  read- 
ing: "Mrs.  Young  is  sick;  child  dead.  Joe  Allen ;'*  and  a  reply 
message  hereinafter  set  forth. 

It  -was  alleged  in  substance  that  on  September  27,  1908,  the  plain- 
tiff, who  resided  with  his  wife  and  children  at  Canadian,  Texas, 
was  required  to  go,  and  did  go  to  the  City  of  Amarillo,  about  one 
hundred  miles  distant;  that  about  eleven  o'clock  p.  m.  September 
27,  1908,  plaintiff's  wife  became  sick  and  between  four  and  five 
o'clock  on  the  morning  of  September  28th,  gave  prera-ature  birth 
to  a  child,  which  was  delivered  dead;  that  between  four  and  five 
o'clock  on  the  morning  of  September  28th,  plaintiff's  son,  John 
Young,  at  the  instance  of  the  plaintiff's  wife,  delivered  to  the  de- 
fendant's agent  at  Canadian,  Texas,  the  message  first  above  men- 
tioned for  immediate  transmission  and  delivery  to  plaintiff,  but 
that  the  same  was  never  delivered;  that  plaintiff's  family,  having 
received  no  reply  to  the  first  message  as  expected,  the  second  mes- 
sage was  delivered  to  the  defendant  company  for  transmission  and 
delivery  to  the  plaintiff,  at  about  eight  o'clock  a.  m.  of  said  Sep- 
tember 28,  1908;  tliat  the  message  last  mentioned  was  not  delivered 
to  the  plaintiff  until  about  two  o'clock  p.  m.  on  September  28,  1908, 
when  he  found  it  at  the  Amarillo  Hotel,  where  it  had  been  left 
by  the  defendant's  employee;  that  about  two-thirty  o'clock  p.  m.  of 
said  day,  plaintiff  delivered  to  defendant's  agent  at  Amarillo,  Texas, 
a  message  addressed  to  J.  W.  Allen  at  Canadian,  Texas,  reading: 
'TVill  be  home  tonight;  see  that  Mrs.  Young  has  every  attention." 
That  the  defendant's  agent  accepted  and  agreed  to  transmit  and  de- 
liver said  message  to  Allen,  but  that  the  same  was  not  dalivered  to 
Allen  until  about  eight  o'clock  on  the  morning  of  September  29th, 
after  plaintiff's  arrival  home  on  the  night  of  September  28th.  It 
was  further  alleged  that  defendant  had  been  paid  the  customary 
fees  for  the  transmission  and  delivery  of  the  message  quoted,  and 
that  the  failure  to  promptly  deliver  the  same  was  due  to  defendant's 
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negligence;  that  his  purpose  in  sending  the  message  to  Allen  was 
for  the  comfort  of  his  wife  and  would  have  been  sent  earlier,  had  he 
earlier  known  of  such  sickness;  that  it  was  necessary  to  bury  plain- 
tiff's child  on  September  28th,  which  was  done  before  his  arrival  at 
home;  that  Canadi'an  is  about  four  hours  ride  from  Amarillo;  that 
had  tlie  telegram  first  quoted,  sent  by  his  son,  been  delivered  to  him 
as  it  should  have  been,  he  would  have  received  the  same  in  Amarillo 
in  time  to  leave  said  place  at  seven  o^clock  a.  m.  land  have  arrived 
at  Canac^ian  at  eleven  o'clock  a.  m.  on  the  same  dav.  in  time  to 
have  attended  the  funeral  of  the  child  and  to  have  comforted  his 
sick  wife;  that  he  in  fa<*t,  took  the  earliest  train  after  having  re- 
ceived the  Allen  message,  which  left  Amarillo  about  five  p.  m. 
on  September  28th,  and  amved  at  Canadian  about  eight-forty  p. 
m.;  that  he  had  expected  an  answer  to  his  telegram  to  Allen,  and 
tliat  he  suffered  great  distress  because  he  heard  nothing  further  from 
his  wife  after  the  receipt  of  the  Allen  telegram,  until  he  reached 
home:  that  because  of  the  failure  to  receive  the  telegram  sent  by 
plaintiff  to  Allen,  his  wife  suffered  great  anxiety  and  mental  dis- 
tress, for  all  of  which  damages  were  sought  in  the  sum  of  one  thous- 
and, nine  hundred  and  seventy-five  dollars. 

Defendant  answered  by  general  demurrer  and  numerous  special 
exceptions,  all  of  which,  in  various  forms,  attacked  the  petition  of 
the  plaintiff  on  the  ground  that  the  damages  claimed  were  too  re- 
mote and  not  such  as  were  in  the  contemplation  of  the  parties.  De- 
fendant also  presented  a  general  denial,  and  answered  specially  that 
*'on  the  27th  and  28th  days  of  September,  1908,  and  for  many  days 
prior  and  subsequent  thereto,  it  did  not  maintain  a  night  office  in 
Amarillo,  Texas,  and  that  at  said  time  the  regular  closing  hour, 
and  the  hour  said  office  was  closed  on  the  night  of  September  27th, 
was  ten  o'clock  p.  m.,  and  that  the  regular  time  for  opening  said 
office,  and  the  hour  said  office  was  opened  on  the  morning  of  Sep- 
tember 28,  1908,  was  seven  o'clock  a.  m.;  that  the  said  hours  so 
fixed  are  reasonable  and  ordinary  and  the  defendant  had  the  right 
to  fix  such  hours.  That  the  defendant  did  not  at  said  dates,  or 
either  of  them,  receive  or  transmit  any  messages  at  said  office  after 
ten  o'clock  p.  m.  and  before  seven  o'clock  a.  m.;  that  if  the  said 
message  delivered  to  this  defendant  at  Canadian,  Texas,  on  the 
morning  of  September  28,  1908,  by  plaintiff's  son,  John  Young, 
had  been  transmitted  to  the  said  office  at  Amarillo,  Texas,  imme- 
diately or  before  seven  o'clock  a.  m.,  that  the  same  could,  and  would 
not  have  been  received  before  seven  o'clock  a.  m.  on  the  said  morn- 
ing, and  could  not  have  been  delivered  before  seven-thirty  o'clock 
a.  m. 

The  defendant's  demurrers  were  overruled,  and  the  trial,  which 
was  had  before  a  jury,  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  damages  to  his  wife  for  fifteen  hundred  dollars,  and 
in  favor  of  the  plaintiff  for  damages  to  himself,  for  two  hundred 
dollars  and  twenty-five  cents,  from  which  judgment  this  appeal  has 
been  perfected. 

In  submitting  the  issues,  the  court,  by  his  charge,  excluded  a 
consideration  of  the   questions   presented  by  the  plaintiff's   petition 
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arising  out  of  the  defendant's  failure  to  deliver  the  telegram  by  the 
plaintiff's  son,  John  Young,  and  of  the  failure  of  Allen  to  answer 
plaintiff's  telegram  to  him  on  September  28th,  and  thus  relieve  him 
of  anxiety  and  distress  of  mind  occasioned  thereby.  These  instruc- 
tions were  probably  predicated  upon  the  full  proof  of  defendant's 
office  hours  as  alleged,  and  upon  the  failure  of  the  telegram  to  Allen 
on  its  face  to  give  notice  of  any  expected  reply.  At  any  rate,  ap- 
pellee presents  no  exception  to  this  action  of  the  court,  so  that  we 
are  only  required  to  pass  upon  questions  pertinent  to  the  issues  sub- 
mitted, which  were,  first,  plaintiff's  right  to  recover  in  his  own  be- 
half for  the  mental  distress  occasioned  by  appellant's  failure  to 
earlier  deliver  the  telegram  from  Allen  to  plaintiff;  and,  second, 
plaintiff's  right  to  recover  for  the  mental  and  physical  suffering  oc- 
casioned his  wife,  because  of  the  failure  to  earlier  deliver  liie  tel- 
egram from  plaintiff  to  Allen. 

By  exceptions  to  the  plaintiff's  petition,  by  request  for  peremp- 
tory instruction  refused,  and  in  various  other  forms  appellant  in- 
sists that  under  the  facts  alleged  and  proven,  appellee  was  not  en- 
titled to  recover.  That  there  were  breaches  of  the  contract  and  neg- 
ligence on  appellant's  part  in  the  failure  to  earlier  deliver  the  tel- 
egram sent  by  Allen  to  the  plaintiff  at  Amarillo,  and  the  telegram 
from  the  plaintiff  at  Amarillo  to  Allen  at  Canadian,  seems  to  be 
thoroughly  established,  but  the  proof  also  seems  undisputed  that 
had  the  Allen  telegram  to  plaintiff  been  promptly  transmitted  and 
delivered  after  its  receipt  at  the  Canadian  office  on  the  morning  of 
September  28th,  plaintiff  would  not,  and  couM  not,  have  arrived 
at  home  earlier  than  he  did  on  the  night  of  the  same  day,  because 
of  the  fact  no  other  train  left  Amarillo  for  Canadian  earlier  than 
the  one  plaintiff  took.  At  least,  if  there  was  any  other  train  or  any 
other  mode  of  conveyance  of  which  appellee  could  and  would  have 
availed  himself,  it  is  not  mentioned  by  him,  nor  made  to  appear  in 
the  testimony;  so  that  the  failure  to  earlier  deliver  the  Allen  mes- 
sage to  appellee,  did  not,  as  a  consequence,  deprive  him  of  the  com- 
fort and  consolation  df  attending  his  child's  funeral,  or  of  consol- 
ing his  wife  in  her  sickness.  We  know  of  no  case  which  will  sup- 
port a  verdict  for  damages  for  mental  anguish  under  such  circum- 
stances. 

Nor  do  we  know  of  any  case  that,  under  the  circumstances,  will 
support  the  verdict  in  appellee's  favor  for  the  damages  occasioned 
his  wife.  The  case  in  our  own  courts  perhaps  most  nearly  sustain- 
ing the  verdict  and  judgment  for  damages  to  appellee's  wife,  is  that 
of  the  Western  Union  Telegraph  Company  v.  Burrow,  10  Texas 
Civ.  App.,  122,  by  this  court.  In  that  case,  the  husband  was  per- 
mitted to  recover  for  the  increased  mental  and  physical  suffering  of 
the  wife,  caused  by  delay  in  the  arrival  of  her  husband,  occasioned 
by  the  negligent  failure  of  the  telegraph  company  to  deliver  to  the 
husband  at  a  distant  point,  a  telegram  informing  him  of  his  wife's 
serious  sickness.  In  that  case,  however,  had  the  telegram  been 
promptiy  delivered,  the  husband  could  and  would  have  reached  his 
wife  in  time  to  have  aided  and  given  comfort  to  her,  in  the  hour  of 
her  greatest  need.     The  uncontroverted  facts   as   presented   to   us. 
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seem  otherwise  in  the  case  now  imder  consideration.  No  diligence 
in  delivery  of  the  telegram  sent  by  Allen  would  have  enabled  ap- 
pellee^s  wife  to  secure  the  presence  of  her  husband  at  her  bedside 
earlier  than  was  done.  His  absence,  as  there  is  testimony  tending 
to  show,  occasioned  her  both  mental  and  physical  suffering,  but  such 
absence  was  in  no  wise  brought  about  or  continued  by  any  act  or 
omission  on  the  part  of  appellant,  or  of  its  servants  or  employees. 

The  only  possible  hypothesis  upon  which  the  verdict  and  judg- 
ment for  the  wife's  damages  can  rest,  is  for  her  increased  suffering 
because  of  the  failure  to  receive  reply  from  appellee,  stating  the 
time  when  he  would  return,  but  for  this,  we  think  there  can  be  no 
recovery.  Appellee  did  not  direct  his  return  message  to  his  wife,  but 
to  Allen.  On  its  face  H  did  not  direct  Allen  to  oommundoate  its  con- 
tents to  the  wife.  On  tHie  contrary,  the  reply  directed  Allen  dx)  ^^see 
that  Mrs.  Young  has  every  attention,"  and,  by  the  testimony  of  the 
attending  physician,  the  attending  trained  nurse,  and  others,  it  is  un- 
disputed that  Mrs.  Young  in  fact,  received  every  attention.  Allen 
testified,  among  other  things:  "I  could  not  say  what  attention  Mrs. 
Young  would  have  gotten  that  she  did  not  get  had  I  received  the  tel- 
egram from  Mr.  Young.  I  suppose  that  she  got  all  the  attention  that 
it  was  possible  to  give  her.  I  do  not  know  of  anything  that  she  could 
have  received  that  she  did  not  receive,  had  the  telegram  been  deliv- 
ered to  me,  except  that  she  would  have  rceived  word  from  her  hus- 
band that  he  would  be  at  home  that  night;  I  can't  think  of  anything 
in  the  way  of  medical  attention  that  she  would  have  gotten  that  she 
did  not  get,  had  that  message  been  delivered.*'  Mrs.  Hayes,  the 
trained  nurse,  testified  among  other  things:     "I  am  a  graduate  of  St. 

Luke's  Hospital  for  Nurses  in  San  Francisco,  Calif I  think 

it  would  be  impossible  for  anyone  to  say  how  long  Mrs.  Young's  ill- 
ness was  prolonged  by  reason  of  not  getting  the  telegram  from  her 

husband In  so  far  as  I  was  able  to  give  her  attention,  she  was 

not  neglected  in  any  way.  Had  Mr.  Allen  received  the  telegram  from 
Mr.  Young,  I  think  of  no  attention  that  could  have  been  given  her 
that  was  not  given  her,  except  that  her  mind  would  have  been  re- 
lieved. So  far  as  I  was  concerned,  she  was  not  neglected.  The  doc- 
tors did  not  fail  to  give  her  that  attention  that  she  ought  to  have.  I 
do  not  know  of  any  treatment  they  would  have  given  Mrs.  Young  that 
they  did  not  give  her,  had  the  telegram  from  Mr.  Young  been  re- 
ceived by  Mr.  Allen.  I  do  not  know  •of  any  attention  that  any  doctor 
or  anyone  else,  could  have  given  her  that  was  not  given  her,  had  that 
message  been  delivered  to  Mr.  Allen  on  that  day"  Dr.  E.  F.  Hamm, 
the  attending  physician,  testified,  among  other  things:  "I  am  a  grad- 
uated physician.  I  am  familiar  with  the  mental  state  of  a  person 
and  how  that  mental  state  will  worry  and  affect  their  physical  state. 
Mrs.  Young  was  worried  about  not  having  heard  from  Mr.  Young,  and 
WK>rry  in  any  person  impairs  the  general  condition  and  the  secretions 
of  the  body.  .  .  .  The  difference  I  -saw  in  Mrs.  Young's  condition 
and  in  the  condition  of  other  cases  of  that  kind  tiiat  I  had  attended 
was,  that  she  did  not  take  the  rest  that  is  usual  in  such  cases.  .  .  . 
I  do  not  think  I  could  say  how  much  longer  her  illness  was  prolonged 
by  reason  of  the  fact  of  her  not  hearing  that  Mr.  Young  was  coming 
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home,  than  if  she  had  heard  earlier  that  morning;  I  could  not  say 
whether  or  not,  it  prolonged  her  illness;  but  it  is  possible  that  it  did. 

.  .  .  It  is,  of  course,  just  a  possibility.  ...  I  do  not  know 
of  any  medical  attention  that  Mrs.  Young  needed  on  the  28th  of  Sep- 
tember, 1908,  that  she  did  not  get.  If  Mr.  Allen  had  come  to  me  on 
the  28th  of  September,  1908,  and  told  me  that  he  wanted  Mrs.  Young 
to  have  every  attention  possible,  I  do  not  know  of  anything  else  I 
could  have  ^dione  thait  was  not  done.  I  gave  her  every  attention  that  I 
could.  I  do  not  know  of  any  attention  that  she  did  not  get  by  reason 
of  that  telegram's  not  having  been  received.  I  do  not  know  of  any 
way  that  she  was  neglected  by  reason  of  the  fact  of  Mr.  Allen's  not 
having  notified  me  that  Mr.  Young  wanted  her  to  have  every  atten- 
tion possible.''  Appellee,  D.  J,  Young,  himself  testified,  among  other 
things:  "I  do  not  know  of  any  attention  that  my  wife  did  not  re- 
ceive that  'she  would  have  received,  had  the  telegram  been  delivered 
promptly.  I  do  not  know  of  any  medical  attention  that  she  would 
have  received  that  she  did  not  receive,  had  this  telegram  I  sent  to  Mr. 
Allen  been  delivered  to  him.  So  far  as  I  know,  she  received  every  at- 
tention possible." 

As  stated,  therefore,  the  verdict  and  judgment  for  damages  must 
rest  alone  on  the  testimony  establishing  negligence  on  appellant's  part, 
and  that  tending  to  show  at  most  a  mere  increase  and  prolongation 
of  mental  distress  on  the  part  of  appellee  and  his  wife,  because  of  the 
failure  to  promptly  deliver  the  telegrams  and  consequent  possible  de- 
terrent effect  in  the  recovery  of  the  wife,  which  the  testimony  shows 
took  place  in  about  the  usual  time  of  such  cases.  The  pecuniary  dam- 
ages arising  under  such  circumstances  must,  in  the  nature  of  things, 
be  highly  uncertain,  speculative,  and  conjectural,  and  therefore,  can- 
not be  allowed  without  conflict  with  the  principle  decided  by  our  Su- 
preme Court  in  a  number  of  cases.  In  Rowell  v.  Western  TI.  Tel.  Co., 
75  Texas,  26,  it  was  held  that  mere  continued  anxiety  caused  by  the 
failure  to  promptly  deliver  a  message  was  not  an  element  of  damage, 
the  court  saying:  ''Some  kind  of  unpleasant  emotion  in  the  mind  of 
the  injured  party  is  probably  the  result  of  a  breach  of  contract  in 
most  cases,  but  the  cases  are  rare  in  which  such  emotion  can  be  heLi 
an  clement  of  the  damages  resulting  from  the  breach.  For  injury  to 
the  feelings  in  6u<sh  case,  tihe  oourte  ctemnot  give  redress.  Any  other 
rule  would  result  in  inrtjolerable  'litigatton."  The  Rowell  case 
wias  quoted  with  approval  in  the  latter  case  of  Weertem  U.  Tel.  Co. 
V.  Giffin,  93  Texas,  530,  where  it  was  held  that  the  telegraph  company 
was  not  liable  in  damages  for  causing  the  anxiety  of  a  husband  for  the 
welfare  of  his  sick  wife  -and  dhild  to  be  ppotraoted  for  twenty-four 
hours,  through  its  failure  to  'deliver  a  message  sent  by  the  husband 
to  relatives  notifying  them  of  his  coming.  The  case  of  Johnson  v. 
Western  TJ.  Tel.  Co.,  14  Texas  Civ.  App.,  536,  by  the  Court  of  Civil 
Appeals  for  the  Fifth  District,  was  one  in  which  the  plaintiflf  Johnson 
alleged  in  substance,  that  his  wife  wired  him  to  return  home,  as  her 
mother  there  was  expected  to  die ;  that  he  answered  that  he  had  started 
and  would  reach  home  on  the  night  of  the  next  day;  that  his  mes- 
sage was  not  delivered  to  the  wife  until  after  he  reached  home,  and  he 
sought  to  recover  for  the  mental  anguish  suffered  by  the  wife  because 
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of  not  hearing  from  him^  alleging  that  such  anguish  'Vas  wholly  sep- 
arate and  distinct  from  the  grief  caused  by  her  mother's  condition/' 
The  court  in  an  opinion  by  Chief  Justice  Lightfoot,  held  that  the  pe- 
tition was  subject  to  a  general  demurrer,  and  our  Supreme  Court  re- 
fused a  writ  of  error  in  the  case.  These  cases  seem  closely  in  point 
here,  and  we  see  no  way  to  distinguish  the  case  we  now  have  before 
us  from  them. 

We  therefore  concludB  that  the  judgment  must  be  reversed  and  here 
rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Elwood,  Arnett  &  Arnett  v.  W.  N".  Copeland. 

Decided  May  21,  1910. 

1.— 'Boundary — ^Disclaimer — ^Eifeot. 

Where,  in  a  boundary  case,  the  defendant  files  a  disclaimer  as  to  all 
the  land  sued  for  unless  it  be  included  within  the  boundaries  of  a  certain 
tract  described  and  claimed  by  him,  all  objections  to  the  evidence  of  title 
in  the  plaintiff  to  the  land  sued  for  become  immaterial  on  appeal;  the  ques- 
tion becomes  one  of  boimdary  merely. 

t. — ^Publio  Land — ^Location — ^Presumption. 

In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that 
prior  to  the  actual  survey  of  a 'part  of  the  public  domain  a  formal  applica- 
tion for  such  survey  was  filed  by  the  locator  in  the  office  of  the  surveyor  of 
the  district  in  which  the  land  was  situated. 

S. — Same— Prior  Eisrht. 

The  filing  of  a  certificate  or  other  evidence  of  right  to  a  part  of  the 
public  domain  in  the  office  of  the  surveyor  of  the  district,  together  with  a 
designation  of  the  land  desired  and  an  application  for  survey  of  the  same, 
confers  a  prior  right  to  the  land  surveyed  as  against  any  subsequent  conflict- 
ing location.  The  date  of  the  filing  of  the  field  notes  in  the  office  of  the 
district  surveyor  is  immaterial. 

Error  from  th«  District  Court  of  Lynn  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

Oeo.  L.  Beatty  and  H,  C.  Ferguson,  for  plaintiffs  in  error. 

Spencer  &  Spencer  and  Theodore  Mach,  for  defendant  in  error. 

CONNER,  Chief  Justice. — ^Defendant  in  error  filed  this  suit  on 
the  25th  day  of  May,  1907,  in  the  usual  form  of  trespass  to  try  title 
to  E  parcel  of  land  alleged  to  be.  a  portion  of  eedion  4,  block  CB, 
State  school  lands  in  Terry  County,  eight  hundred  and  twenty-six  and 
one-half  vairas  wide,  and  thipbeen  hundred  and  ninety-four  varas  long. 
Plaintiffs  in  error  filed  a  disclaimer  to  the  land  sued  for  unless  it  was 
included  in  the  boundaries  of  section  163,  block  12  (adjoining  said 
section  4  on  the  east),  as  to  which  they  pleaded  not  guilty.  The  trial 
was  before  the  court  without  a  jury  and  judgment  was  rendered  for 
defendant  in  error  for  all  of  the  land  sued  for. 

A  number  of  objections  were  made  to  the  evidence  of  title  in  de- 
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fendant  in  error  to  section  4,  block  CB,  and  these  objections  are  pre- 
sented to  this  court  by  appropriate  assignments  of  error.  Plaintiffs 
in  error  also  insist  that  the  evidence  of  title  in  defendant  in  error  to 
section  4  as  admitted  is  insuflBcient  to  support  the  judgment.  In  our 
view  of  the  case,  these  questions  are  rendered  entirely  immaterial  by 
the  disclaimer  of  pteintiflia  in  error.  It  was  thereby  in  effect  ad- 
mitted for  the  purposes  of  the  suit  that  the  plaintiff  was  entitled  to 
a  judgment  to  all,  or  any  part  of  the  land  sued  for,  if  proved  to  be 
a  part  of  section  4,  block  CB.  The  material  question,  therefore,  is 
one  of  boundary  merely,  it  being  substantially  undisputed  that  plain- 
tiffs in  error  are  the  owners  of  section  163,  block  12,  and  that  defend- 
ant in  error  is  the  owner  of  section  4,  block  CB.  AH  assignments  of 
error,  therefore,  of  the  character  indicated  will  be  overruled  as  im- 
material. 

The  pivotal  point  upon  which  the  rights  of  the  parties  depend  is 
one  of  priority  in  location.  Section  4  was  located  by  virtue  of  cer- 
tificate 968  issued  to  *he  E.  L.  &  E.  E.  E.  Co.  on  the  12th  dav  of 
December,  1878.  The  certificate  was  located  and  section  4,  block  CB 
surveyed,  according  to  its  field  notes,  on  December  25,  1878.  These 
field  notes  were  filed  and  recorded  in  the  office  of  the  district  survey- 
or at  Graham,  Texas,  on  April  18,  1879,  and  in  the  General  Land 
Office  K)n  April  29,  1879.  Section  163,  block  12,  was  located  by  virtue 
of  certificate  687  issued  to  the  same  railroad  company,  the  survey  be- 
ing made  March  25,  1879.  The  record  fails  to  show  when,  if  at  all, 
the  field  notes  were  .filed  in  the  district  surveyor's  office.  They  ap- 
pear, however,  to  have  been  filed  in  the  General  Land  Office  October 
16,  1879. 

It  thus  appears  that  the  actual  survey  of  section  4  was  prior  in 
point  of  time  to  that  of  section  163,  and  it  seems  undisputed  in  the 
record  tha/t  the  land  sued  for  by  defendant  in  error  is  included 
within  the  boundaries  of  section  4  as  so  surveyed,  and  to  this  extent 
tharfc  section  163  oonflicts  with  aeotion  4.  Pteiitiflfe  in  error,  however, 
insist  that  because  the  field  notes  of  section  4  had  not  been  actually 
filed  either  in  the  office  of  the  district  surveyor  or  in  the  General 
Land  Office  tmtil  after  the  actual  survey  of  section  163,  that  the  lat- 
ter survey  should  be  given  the  preference,  the  contention  being  that 
there  was  no  actual  appropriation  of  the  land  covered  by  the  field 
notes  of  section  4,  until  such  field  notes  were  filed  in  the  office  of  the 
district  surveyor,  but  with  this  contention  we  are  unable   to  agree. 

Article  4130  of  the  Eevised  Statutes  requires  each  county,  district 
and  deputy  surveyor  to  keep  in  his  office  a  well  bound  book  as  a  reg- 
ister of  entries  in  which  he  shall  register  all  entries  or  applications 
for  land  in  his  county  or  district.  The  next  article  requires  persons 
desiring  to  locate  and  have  surveyed  scrip  or  other  evidences  of  right 
to  vacant  land  to  make  application  therefor  to  the  proper  county  or 
district  surveyor,  as  the  case  may  be,  in  writing,  to  be  dated  and  signed 
by  the  applicant.  The  article  provides  that  the  application  shall  par- 
ticularly aescribe  the  claim  to  be  surveyed  and  the  land  applied  for 
and  that  the  entry  or  application,  together  with  the  land  certificate 
or  scrip,  or  other  legal  evidences  of  title  to  be  surveyed,  shall  be  filed 
in  the  office  of  the  district  or  county  surveyor  in  which  the  land  is 
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situated,  where  the  said  claim  to  be  surveyed  shall  remain  until  re- 
turned, together  with  the  field  notes,  to  the  General  Land  OflSce.  The 
next  article,  4132,  requires  that  the  survey  shall  be  made  by  copy  of 
the  entry  or  application  and  "strictly  in  accordance  with  the  same,'* 
and  that  no  survey  shall  be  made  until  after  entry  or  application  as 
provided  in  the  preceding  article. 

While  there  is  no  affirmative  evidence  that  prior  to  the  survey  of 
either  of  the  sections  in  question  formal  application  therefor  was  filed 
in  the  office  of  the  surveyor  of  the  district  in  which  Terry  County  was 
situated,  it  must -be  presumed  in  the  absence  of  evidence  to  the  con- 
trary, that  the  surveys  were  made  in  accordance  with  these  articles 
of  the  statute.  (Texas  &  P.  By.  v.  Thompson,  65  Texas,  186).  So 
presuming,  it  must  be  held  iiiaft,  by  the  survey  of  section  4,  December 
25,  1878,  there  was  at  that  time  an  application  of  all  the  land  sur- 
veyed to  certificate  968,  then  on  file  in  the  surveyor's  office,  and  that 
the  subsequent  survey  of  163  to  the  extent  of  the  conflict  was  luiau- 
thorized.  See  Smjih  v.  Saigling,  110  S.  W.,  550;  Stewart  v.  Cook, 
62  Texas,  522.  Plaintiffs  in  error  have  not  shown  that  the  applica- 
tion for  the  survey  of  section  162,  block  12,  was  filed  in  the  office  of 
the  district  surveyor  prior  to  the  application  for  the  survey  of  section 
4,  and  we  cannot  so  presume  in  their  favor,  the  presumptions  now 
being  in  aid  of,  rather  than  against  the  judgment. 

It  follows,  that  to  the  extent  that  section  163  conflicts  with  section 
4,  the  survey  of  the  former  section  must  fail  as  being  upon  land  there- 
tofore duly  locarted,  and  that  the  judgment  of  the  court  below,  in 
favor  of  defendant  in  error,  must  be  affirmed. 

Affirmed. 


Ira  Braden  v.  Schereh  Town  Lot  &  Immigration  Company. 

Decided  May  21,  1910. 

1. — ^Broker — ^Dual  Capacity — Commltslont. 

It  is  well  settled  that  a  perscMi  can  not.  act  in  the  capacity  of  agent  for 
both  buyer  and  seller  and  recover  commissions  from  both  or  from  either  party 
unless  he  should  so  act  with  the  full  knowledge  and  consent  of  both  parties. 

8. — Same— Evidence. 

Evidence  in  a  case  in  which  a  land  agent  sued  for  commissions  upon  an 
cficchange  of  properties  considered,  and  held  that  he  was  not  entitled  to  re- 
cover, on  the  ground  that  he  had  represented  both  parties  in  the  transaction 
without  the  knowledge  or  consent  of  the  defendant. 

Appeal  from  the  County  Court  of  Deaf  Smith  County.  Tried  below 
before  Hon.  W.  H,  Bussell. 

Barcus  &  North,  for  appellant. —  It  is  against  public  policy  for  one 
to  act  as  broker  for  both  parties  unless  that  fact  is  fully  communicated 
to  them,  and  a  broker  cannot,  without  his  principal's  knowledge,  agree 
to  represent  the  other  party  to  the  transaction,  such  agreement  being 
contrary  to  public  policy  and  void.  Bass  v.  Tolbert,  51  Texas  Civ. 
App.,  437 ;  Armstrong  v.  O'Brien,  83  Texas,  635 ;  Mecfhem  on  Agency, 
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pars.  643  and  798;  Tinsley  v.  Penniman,  12  Texas  Civ.  App.,  591; 
Cannell  v.  Smith,  12  L.  B.  A.,  395;  Leathers  v.  Canfield,  45  L.  B.  A., 
33,  especially  note  page  45. 

Knight  £  Slaion,  for  appellee. 

CONNEB,  Chief  Justice. — ^The  appellee  company  instituted  this 
suit  against  appellant  to  recover  reasonable  compensation  for  services 
relating  to  an  exchange  of  land  betweien  appellant  and  on<e  Brockman. 
It  was  alleged  that  the  appellee  was  a  real  estate  broker  and  that  ap- 
pellant had  listed  with  it  for  sale  or  trade,  about  four  hundred  and 
seventy  acres  of  land  situated  in  Huerfano  County,  Colorado,  priced 
at  fifteen  thousand,  seven  hundred  and  fifty  dollars;  that  afterwards, 
appellee  secured  a  purc»ha»eT  of  this  land  in  one  W.  I.  Brockman ; 
thait  appellaDit  and  Brockman  agreed  to  an  exdiange  of  lands  whereby 
appellant  acquired  Brockman's  property  in  Deaf  Smith  County  and 
Brockman  acquired  appellant's  property  in  Colorado. 

Omitting  pleas  not  necessary  to  notice,  appellant  answered  that  ap- 
pellee was  not  his  agent;  that  he  had  never  agreed  to  pay  the  com- 
pany any  commission,  but  on  the  contrary,  that  appellee  acted  in  the 
exchange  as  the  agent  of  Brockman;  that  Brockman  had  listed  his 
property  with  appellee;  had  agreed  to  pay  it  a  commission,  and  that 
appellee,  in  fact,  had  collected  a  commission  from  Brockman. 

The  case  was  tried  before  a  jury  which  rendered  a  verdict  in  ap- 
pellee's favor  for  the  sum  of  three  hundred  and  sixty-two  dollars  and 
fifty  cents,  and  judgment  was  entered  accordingly. 

In  various  forms,  appellant  insists  that  the  evidence  required  a 
verdict  and  judgment  in  his  favor  and  we  think  the  contention  must 
be  sustained.  Appellee  has  not  briefed  the  case,  but  from  the  state- 
ment of  evidence  in  appellant's  brief,  which,  in  the  absence  of  reply 
we  are  authorized  under  the  rules  to  accept,  and  also  from  such  exam- 
ination of  the  evidence  as  we  have  been  able  to  give,  it  seems  undis- 
puted that  «oon  after  appellant  listed  his  property  with  the  appellee 
company,  Brockman  also  listed  his  property  with  the  appellee,  at  the 
time  specifically  agreeing  to  give  it  a  commission  of  five  percent  upon 
a  sale  or  trade  of  his  proper^.  No  specific  agreement  was  made  with 
appellant  for  commissions,  and  it  further  seems  undisputed  that  after 
Brockman  listed  his  property,  a  member  of  the  appellee  firm  sought 
out  appellant  and  brought  the  parties  together;  that  after  the  exchange 
had  been  agreed  upon  between  appellant  and  Brockman,  appellee  col- 
lected of  Brockman  its  commissions.  It  seems  also  undisputed  that  at 
no  time  prior  to  the  exchange  of  property  did  appellant  haye  any 
knowledge  that  appellee  was  representing  Brockman  as  agent. 

It  is  well  settled  that  a  person  cannot  act  in  the  capacity  of  agent 
for  both  buyer  and  seller  and  recover  commissions  from  both,  or  from 
either  party,  unless  he  should  so  act  with  the  full  knowledge  and  con- 
sent 01  both  parties.  The  principal  is  entitled  to  the  undivided  judg- 
ment and  skill  of  his  agent,  and  the  law  will  not  assume  that  this 
is  to  be  attained  when  his  agent  is  to  receive  commissions  from  the 
person  with  whom  his  principal  is  dealing  at  arm's  length.  It  is  only 
VoL  LXI  Civil— 16. 
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in  cases  where  the  principal  has  knowledge  of  the  dual  capacity  in 
which  his  agent  acts,  that  the  law  will  raise  and  enforce  an  obliga- 
tion on  the  part  of  the  principal  having  such  knowledge  to  pay  a 
reasonable  compensation.  Armstrong  v.  O'Brien,  83  Texas,  635; 
Slaughter  v.  Coke  County,  34  Texas  Civ.  App.,  698,  (79  S.  W.,  863)  ; 
Bass  V.  Tolbert,  51  Texas  Civ.  App.,  437,  (112  S.  W.,  1078) ;  Mechem 
on  Agency,  paragraphs  643  and  798;  Tinsley  v.  Penniman,  12  Texas 
Civ.  App.,  591,  (34  S.  W.,  365);  Cannell  v.  Smith,  12  L.  R  A.  395; 
Leathers  v.  Canfield,  45  L.  B.  A.  33. 

We  conclude  that  the  judgment  should  be  reversed  and  here  ren- 
dered for  appellant,  Ira  Braden,  and  it  is  so  ordered. 

Reversed  and  rendered. 


J.  T.  Downing  v.  Nebley  &  Stephens  et  al. 

Decided  May  21,  1910. 

l.-*Proiiiis8or7  Hote— Purchase  from  Xakef— Aetion  against  Bndoner. 

One  who  purchases  a  negotiable  promissory  note  from  the  maker  of  the 
note  must  know  that  the  maker  can  nave  no  right  of  action  thereon  against 
the  original  payee  as  an  endorser  of  the  note;  the  purchaser  therefore  him- 
self acquires  no  right  of  action  against  aaid  payee  as  endorser  of  the  note, 
and  this,  though  the  purchaser  acquired  the  note  in  good  faith,  for  a  valuable 
consideration  and  before  maturity.  Tho  only  exception  to  this  rule  is  in  case 
of  an  accommodation  endorser. 

8.*-<lo]itiniianoe— Surprise— Hotioe  by  Pleading. 

A  defendant  is  not  entitled  to  a  continuance  on  the  ground  of  surprise 
when  the  plaintiff's  pleadins  gives  notice  that  the  issue,  to  rebut  which  the 
continuance  is  sought,  would  he  raised. 

8. — ^Promitiory  Hote— Signature*— Presumption. 

The  presumption  is  that  the  signature  of  the  apparent  maker  of  a  prom- 
issory note  was  attached  at  the  date  of  the  execution  of  the  note;  the  burden 
of  proof  is  therefore  on  him  who  denies  that  fact. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

Reeder,  Oraham  &  Williams,  for  appellant. — One  who  purchases  for 
value  a  note  negotiable  in  form,  before  its  maturity  from  one  who, 
by  the  note,  is  diown  to  be  one  of  the  joint  makers  thereof  (the 
note  at  the  time  of  fludh  eale  being  endorsed  by  the  payee),  can 
collect  the  note  against  eaid  payee  as  endorser,  unless  such  pur- 
chaser has  notice,  outside  of  what  is  shown  on  the  note,  of  facts 
destroying  its  validity.  Wilson  v.  Denton,  82  Texas,  531;  Merritt 
V.  Duncan,  19  Am.  Eep,,  612;  Gkx>dmAn  v.  Simonds,  20  Howaid, 
343-372;  1  Daniel  on  Negotiable  Instruments,  sees.  770-776,  and 
notes  under  sec.  773;  7  Cent.  Dig.,  1094,  sec.  817,  par.  tt,  and  page 
1102,  sec.  823,  pars,  b  and  c,  and  page  1103,  sec.  823,  par.  1. 

Thos.  F.  Turner  and  Hendricks  &  Boyce,  for  appellees. — ^A  joint 
note  transferred  to  one  of  the  makers  before  maturity  is  thereby  ex- 
tinguished, and  he  cannot  re-issue  it  so  as  to  bind  his  co-maker  and 
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indorsers  thereon.  Kneeland  v.  Miles,  24  S.  W.,  1113;  Central  Bank 
of  Brooklyn  v.  Hammett,  50  N.  Y.,  159;  7  Cyc,  788;  Stevens  v. 
H-annan,  24  Am.  St.  Sep.,  125 ;  Adrain  v.  McOaekill,  SLR.  A.,  759 ; 
Erwin  v,  Shaffer,  72  Am.  Dec,  613;  1  Am.  &  Eng.  Ency.  Law,  367. 

SPEEH,  Associate  Justice. — Neeley  &  Stephens  su'ed  J.  T.  Down- 
ing to  restrain  the  negotiation  of  two  certain  promissory  notes  upon 
which  they  were  endorsers  and  to  cancel  such  endorsement,  and  the  de- . 
fendant   answered   by   asking  judgment  against  them   on   the   notes. 
The  plaintiffs  recovered  and  the  defendant  has  appealed. 

The  real  question  to  be  determined  sufficiently  appears  from  the  fol- 
lowing paragraph  of  the  court^s  charge,  which  is  assigned  as  error,  to 
wit: 

"If  the  jury  find  and  believe  from  a  preponderance  of  the  evidence 
that  the  defendants  J.  B.  Miller  and  Frank  Adams  executed  and  de- 
livered the  two  notes  in  question  in  this  case  to  the  plaintiffs  Neeley 
&  Stephens  »8  alleged  by  them;  end  you  fnrbher  believe  from  the 
testimony  thalt  «fiterward  and  before  defennJant  Downing  obtained 
possession  of  Said  two  notes,  the  said  Neeley  &  Stephens  «nd  the  de- 
fendant Frank  Adams,  made  and  entered  into  an  agreement,  by  the 
terms  of  which  it  was  agreed  between  themselves,  that  said  Prank 
Ad'ams  should  turn  back  to  Neeley  &  Stephens  the  drug  etore  in  Texico 
and  said  two  notes  should  be  returned  to  Frank  Adams  and  the  trade 
between  eaid  Adams  cmd  Neeley  &  Stephens  recanted  and  canceled,  and 
that  in  pursuance  of  such  agreement  said  notes  were  returned  to  and 
delivered  to  said  Frank  Adams,  to  be  canceled  and  annulled  as  al- 
leged by  plaintiffs;  and  you  further  find  that  at  said  time  the  said 
two  notes  were  bearing  the  signatures  of  J.  B.  Miller  and  Frank 
Adams  as  joint  makers  thereof;  and  if  you  further  find  that  after  so 
obtaining  possession  of  said  notes  (if  he  did  get  possession  of  them  in 
that  way)  the  said  Frank  Adams  sold  and  delivered  the  same  to  the 
defendant,  J.  T.  Downing,  then  you  will  return  a  verdict  for  the 
plaintiffs  and  against  the  defendant  Downing,  although  you  may  find 
and  believe  that  said  Downing  acted  in  good  faith  in  purchasing  said 
notes  and  paid  a  valuable  consideration  therefor." 

The  facts  in  evidence  justify  the  giving  of  this  charge,  and  if  it  is 
a  correct  statement  of  the  law,  then  appellant^s  assignments  of  error 
are,  for  the  most  part,  answered  by  it.  We  think  it  is  a  correct  enun- 
ciation of  the  law.  It  is,  of  course,  true,  that  one,  who  in  good  faith 
for  a  valuable  consideration  becomes  the  owner  of  a  negotiable  in- 
strument before  its  maturity,  may  assume  that  the  rights  of  the  re- 
spective parties  to  such  paper  are  precieely  what  they  purport  to  be,  but 
if  thds  is  the  right  of  such  a  person  it  is  also  his  limitation,  for  he  can 
not  assume  that  the  title  of  his  transferrer  is  better  than  it  purports 
to  be.  When  Downing  became  the  owner  of  the  notes  in  controversy, 
they  were  in  the  hands  of  Adams,  one  of  the  original  makers,  and 
bore  the  endorsement  of  the  plaintiffs,  the  original  payees.  In  that 
ease,  Adams,  upon  the  face  of  the  paper,  was  himself  liable  to  Neeley 
&  Steplbens  and  could  miake  no  demand  against  them.  Downing,  taking 
the  paper  from  Adams  as  he  did,  necessarily  knew  this  and  he  can 
not  himself,  therefore,  claim  to  be  in  a  better  position  than  he  knew 
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Adams  to  occupy.  Kjieeland  v.  Miles,  24  S.  W.,  1113;  Central  Bank 
of  Brooklyn  v.  Hammett,  50  N".  Y.  158,  N.  Y.  Court  of  Appeals, 
Book  X,  873;  Adrian  v.  McCaskill  (K  C.)  3  L.  E.  A.  759;  Stevens 
V.  Hannan,  86  Mich.  305,  24  Am.  State  Reports,  125. 

An  issue  was  tendered  by  appellant  that  the  notes  did  not  bear  the 
signature  of  Adams  when  he  purchased  them,  but  it  will  be  seen  the 
above  charge  expressly  required  the  jury  to  find  that  they  did,  and, 
since  it  is  the  only  charge  submitted  which  authorized  a  finding  for 
the  plaintiffs,  it  is  evident  the  jury  so  found.  The  only  possible  case 
we  can  think  of  in  which  the  holder  of  a  negotiable  note  under  such 
circumstances  might  recover  against  the  endorsers,  would  be  upon  the 
assumption  that  they  were  accommodation  endorsers,  but  in  the 
present  case  the  testimony  of  Downing  himself,  puts  this  contingency 
beyond  such  consideration. 

There  was  no  error  in  refusing  the  continuance  upon  the  ground 
of  surprise,  since  appellee's  petition  distinctly  showed  that  Adams* 
name  was  signed  to  the  notes  as  a  maker  when  appellant  purchased 
the  same;  and  again,  the  answers  of  appellant  to  ex  parte  interroga- 
tories propounded  to  him  in  the  case  clearly  show  that  he  was  put 
upon  notice  that  this  defense  would  be  urged  at  the  trial,  and  no  dil- 
igence whatever  was  exercised  to  procure  the  attendance  or  deposi- 
tions of  the  witnesses  for  whose  absence  the  continuance  was  sought. 

Upon  the  issue  tendered  by  appellant  that  Frank  Adams*  name  did 
not  appear  on  the  notes  as  maker  at  the  time  of  his  purchase,  the  bur- 
den of  proof  was  upon  appellant,  since  the  presumption  is  that  the 
signatures  of  the  apparent  makers  were  attached  at  the  date  of  the 
execution  of  the  notes,  and  the  trial  court,  therefore,  correctly  re- 
fused appellant's  special  instruction,  placing  the  burden  on  appellees. 
The  testimony  abundantly  supports  the  finding  of  the  jury  in  appel- 
lees' favor  under  the  foregoing  charge.  We  find  no  error  in  the  judg- 
ment and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


T.  G.  Harkey  v.  Pollie  Day  et  al. 

Decided  May  21,  1910. 

Execution — ^Variance  in  Name — Void  Sale. 

A  mistake  in  the  Christian  or  baptismal  name  of  the  plaintiff  in  execution 
is  more  than  a  mere  irregularity;  the  provision  of  the  statute  requiring  the  name 
of  the  plantiff  in  the  judgment  to  appear  also  in  the  execution,  is  mandatory; 
therefore  a  sale  of  land  under  an  execution  in  which  the  Christian  or  baptismal 
name  of  the  plaintiff  was  erroneously  stated  to  be  John,  instead  of  James,  was 
void. 

Appeal  from  the  District  Court  of  Floyd  County.    Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

L.  TF.  Dalton  and  Montgomery  &  Britain,  for  appellant. 

T,  P.  Adams  and  Randolph  &  Randolph;  for  appellees. 
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DUNKLIN",  AssociATB  Justice. — Mrs.  Pollie  Day  recovered  of 
T.  O.  Harkey  three  lots  of  land  situated  in  the  town  of  Floyd  City, 
and  from  that  judgment  defendant  Harkey  has  appealed. 

On  October  6,  1895,  this  court  rendered  a  judgment  in  favor  of 
James  Dalziel  against  said  Pollie  Day  and  M.  M.  Day  for  eleven  dol- 
lars and  ninetv  cents  costs  in  a  certain  cause.  No.  1951.  On  Decem- 
ber  5,  1895,  the  clerk  of  this  court  issued  a  writ  of  execution  directed 
to  the  sheriif  or  any  constable  of  Floyd  County,  commanding  liim  to 
make  or  cause  to  be  made,  the  amount  of  said  judgment  out  of  prop- 
erty owned  by  M.  M.  Day  and  Pollie  Day,  and  appellant  Harkey 
bought  the  property  in  controversy  under  a  sale  made  by  the  sheriff 
by  virtue  of  this  writ,  the  lots  being  sold  as  the  property  of  Pollie 
Day.  The  writ  of  execution  and  a  copy  of  the  judgment  rendered  by 
this  court  were  introduced  in  evidence.  Appellee  objected  to  the  ex- 
ecution at  the  time  it  was  introduced,  on  the  ground  that  it  did  not 
appear  that  the  execution  was  issued  upon  that  judgment.  The  case 
was  tried  without  the  intervention  of  a  jury,  and,  while  no  findings 
were  filed  by  the  trial  judge,  it  is  manifest  that  he  held  that  there 
was  a  fatal  variance  between  the  writ  of  execution  and  the  judgment 
introduced  in  evidence,  and  rendered  judgment  upon  that  theory. 
Whether  or  not  that  conclusion  was  correct  is  the  only  question  pre- 
sented for  our  decision. 

In  the  body  of  the  execution  the  writ  recites  that  the  judgment  to 
be  collected  was  in  favor  of  John  Dalziel  instead  of  James  Dalziel. 
In  that  suit,  M.  M.  Day  and  Pollie  Day  were  appellants,  and  the  style 
of  the  suit  on  the  docket  of  this  court  was  M.  M.  Day  et  al.  v.  James 
Dalziel,  but  said  writ  of  execution  was  endorsed  "M.  M.  Day  et  al.  v. 
John  Dalziel.^'  A  cost  bill  was  attached  to  the  writ  in  which  the  cor- 
rect number  of  the  case  and  the  correct  style  of  the  case  were  stated. 
Proof  was  also  made  by  the  clerk  of  this  court  that  no  case  appeared 
on  our  docket  of  the  style,  "M.  M.  Day  et  al.  v.  John  Dalziel." 

Appellant  insists  that  the  mistake  made  in  the  name  of  the  plain- 
tiff in  execution,  above  noted,  was  not  such  an  irregularity  as  would 
render  the  sale  void,  and  that  as  the  attack  thereon  was  not  a  direct 
attack,  but  collateral  only,  judgment  should  have  been  rendered  in 
his  favor  for  the  property.  The  execution  recited  that  John  Dalziel, 
instead  of  James  Dalziel,  had  recovered  the  judgment  and  this  was  a 
misdescription  of  the  judgment.  Article  2338,  Sayles'  Texas  Civil 
Statutes,  giving  the  requisites  of  an  execution  prescribes  that:  "It 
shall  correctly  describe  the  judgment,  stating  the  court  wherein  and 
the  time  when  rendered,  the  names  of  the  parties,  the  amount,  if  it 
be  for  money,  and  the  amount  actually  due  thereon,  if  less  than  the 
original  amount,  the  rate  of  interest  if  other  than  six  percent,  and 
shall  have  the  following  requisites.  ...  2.  If  the  judgment  be 
for  money  simply,  it  shall  require  the  officer  to  satisfy  the  judgment 
out  of  the  property  of  the  debtor,  subject  to  execution."  In  the  case 
of  Morris  v.  Balkham,  75  Texas,  113,  it  was  held  that  an  execution 
against  William  Van  Hagen  was  not  supported  by  a  judgment  against 
H.  W.  Van  Hagen.  In  Battle  v.  Guedry,  58  Texas,  111,  an  execution 
against  P.  B.  Clements  was  not  supported  by  a  judgment  against  J. 
P.  Clements,  and  in  Cleveland  v.  Simpson,  77  Texas,  97,  it  was  held 
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that  a  judgment  in  favor  of  W.  D.  Cleveland  &  Company  did  not  sup- 
port an  execution  in  the  name  of  W.  D.  Cleveland  alone.  In  the  case 
of  Capps  &  Cantey  v.  Leachman,  90  Texas,  502,  it  was  held  that  a 
sale  un^er  an  execution  which  omitted  the  name  of  the  defendant  in 
execution  was  void,  and  in  that  oaae  our  Supreme  Court  said:  "Ap- 
pellant's counsel  urge  that  the  officer  must  have  known  from  the  ex- 
ecution in  the  form  it  was  issued,  that  the  money  was  to  be  made  out 
of  the  property  of  the  defendant  in  the  judgment  as  it  could  have 
been  lawfully  made  out  of  the  property  of  no  other  person.  If  the 
Legislature  had  intended  to  commit  to  the  sheriff  or  constable  the  au- 
thority to  determine  upon  whose  property  he  should  levy  the  execu- 
tion, then  all  that  would  be  necessary  to  make  a  good  execution,  would 
be,  to  describe  the  judgment  as  required  in  the  article  quoted,  and  it 
was  useless  to  express  in  the  law  that  there  should  be  other  things 
added,  which  were  requisite  to  the  validity  of  the  writ.  The  statute 
in  this  particular  is  mandatory  and  explicit  in  its  command,  and  a 
failure  to  comply  with  its  terms  can  not  be  classed  as  an  irregularity.** 

If,  as  held  in  the  decision  last  cited,  the  provision  of  the  statute 
above  quoted  requiring  the  execution  to  state  the  name  of  the  debtor 
out  of  whose  property  the  judgment  should  be  satisfied  is  mandatory, 
'*and  a  failure  to  comply  with  its  terms  can  not  be  classed  as  an  ir- 
regularity,''  we  can  perceive  no  valid  reason  why  the  same  construc- 
tion should  not  apply  to  the  other  provision  of  the  same  statute,  which 
requires  the  name  of  the  plaintiff  in  the  judgment,  also,  to  appear  in 
the  execution.  In  fact,  such  was  the  effect  of  the  decision  in  Cleve- 
land V.  Simpson,  supra.  We  think  these  decisions  are  in  point,  and 
that  they  sustain  the  decision  of  the  trial  court  that  the  execution 
under  which  appellant  purchased  the  property  was  not  supported  by 
the  judgment  offered.  Accordingly,  the  judgment  of  the  trial  court 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mary  J.  Burgess  et  al.  v.  J.  H.  McCommas  et  al. 

Decided  May  21,  1910. 

1. — Deed — Constmction. 

In  the  construction  of  a  deed  every  part  of  it  must  be  considered  together, 
and  its  different  clauses  should  not  be  construed  as  repugnant  if  by  anv  rea- 
sonable interpretation  they  can  be  reconciled  so  as  to  give  effect  to  each. 

9.— Same. 

If  there  is  a  limitation  clause  in  a  deed  which  is  repugnant  to  and  ir- 
reconcilable with  its  consistent  panting,  habendum  and  warranty  clauses,  it 
should  be  rejected  and  the  intention  of  the  parties  determined  from  the  other 
clauses. 


Stated. 

A  deed  from  a  father  to  his  son  recited  a  consideration  of  one  dollar 
and  love  and  affection;  the  granting,  habendum  and  warranty  clauses  were  in 
the  usual  statutory  form,  but  the  deed  contained  the  following  clause,  ''The 
land  herein  conveyed  to  be  accepted  by  the  said  (son)  as  a  portion  of  my 
estate,  at  its  estimated  value,  whenever*  my  estate  shall  be  divioed  among  my 
heirs  after  my  death,  as  one  of  my  heirs;**  the  evidence  showed  that  the  said 
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son  took  immediate  possession^  made  valuable  improvements  on  tine  land,  paid 
the  taxes  thereon  and  asserted  absolute,  adverse  and  exclusive  ownership  and 
title  thereto  for  twenty-five  years  during  the  lifetime  of  the  father.  Held, 
the  deed  was  intended  to  take  effect  and  pass  and  vest  the  title  to  the  land 
in  the  son  at  the  time  it  was  delivered  and  not  in  the  future. 

ft 

4. — Same — Adyaneement — Yalnatlon* 

A  deed  from  a  father  to  a  son  was  in  the  usual  statutory  form  except 
that  it  contained  the  following  provision:  "The  land  herein  conveyed  to  be 
acaepted  by  the  said  (son)  as  a  portion  of  my  estate,  at  its  estimated'  value, 
whenever  my  estate  shall  be  divided  among  my  heirs  after  my  death,  as  one 
of  my  heirs."  Held,  even  if  said  limitation  clause  could  be  construed  as  a 
contract  between  the  father  and  son  that  the  son  would  account  for  the  land 
at  its  valuation  at  the  time  of  the  division  of  the  estate,  such  stipulation 
should  not  be  enforced  because  in  contravention  of  art.  1694,  Rev.  Stats.,  which 
provides  that  advancements  should  be  accounted  for  at  their  value  at  the  date 
of  the  advancement. 

Appeal  from  the  Forty-fourth  Judicial  District,  Dallas  County. 
Tried  below  before  Hon.  E.  B.  Muse. 

Cockrell,  Oray  &  Thomas  and  A,  B.  Flanary,  for  appellants. — ^The 
deed  itself  showing  the  intention  of  John  McCommas,  its  maker,  and 
the  consideration  being  contractual  in  its  nature,  parole  testimony 
with  reepeot  to  the  ciamie  is  inadmissible.  Ooverdill  v.  Seymour,  95 
Texas,  1 ;  Finn  v.  Krut,  13  Texas  Civ.  App.,  4J5 ;  Teiague  v.  Teague,  31 
Texas  Civ.  App.,  156. 

The  stipulation  in  question  in  the  deed  is  not  in  contravention  of 
article  1694  of  the  Bevised  Statutes  of  Texas,  in  that  said  article  re- 
fers only  to  advancements  in  the  absence  of  contractual  stipulation, 
and  in  that  said  article  does  not  destroy  the  power  of  contract  between 
parent  and  child.  Art.  1694,  Sayles*  Rev.  Stats.;  Wimberly  v.  Bailey, 
58  Texas,  222 ;  Ee  Gofcelon'e  Estate,  32  L.  E.  A.,  595 ;  Hale  v.  Hol- 
lon,  90  Texas,  427;  McCall  v.  Hampton,  33  L.  E.  A.,  266. 

The  statute,  with  respect  to  advancements  and  the  time  at  which 
they  shall  be  valued,  does  not  destroy  the  power  of  contract  between 
parent  and  child,  nor  prohibit  the  fixing  of  a  time  for  valuation  of 
property  received  by  the  child  from  the  parent,  other  than  the  time 
when  such  property  is  received.  Article  1694,  Sayles*  Eev.  Stats.; 
Wimberly  v.  Bailey,  58  Texas,  222 ;  Ee  Garcelon's  Estate,  32  L.  E.  A., 
595,  note;  Ladd  v.  Stephens,  48  S.  W.,  915;  Turner  v.  Kelly,  67  Ala., 
173;  Kean  v.  Weldh,  1  Graifct.  (Tenn.),  403;  Hale  v.  Hollon,  90  Texas, 
427;  Nimmo  v.  Davis,  7  Texas,  26;  McCall  v.  Hampton,  33  L.  E.  A., 
266;  Taylor  v.  Swafford,  123  S.  W.,  350. 

Wm.  H.  Clark  and  Tf .  J.  J.  Smith,  for  appellee. — ^The  general  rule 
in  the  construction  of  a  written  instrument  is  that  every  part  of  the 
instrument  should  be  harmonized  and  given  effect  to,  if  it  can  be 
done;  but  this  rule  does  not  demand  or  permit  that  every  part  of  a 
deed  shall  be  given  and  treated  as  of  equal  weight.  The  clause  plead 
by  the  appellant,  if  susceptible  of  appellant's  construction,  being  re- 
pugnant to  the  granting,  habendum  and  warranty  clauses  in  the  deed, 
it  was  proper  for  the  court  to  entirely  reject  the  clause,  in  which 
event,  the  proper  judgment  in  this  case  has  been  rendered.     Eev. 


248  Texas  Civil  Appeals  Rbpobts,  Vol.  61.  [May, 

Stats.,  art.  627;  Johnson  v.  Morton,  28  Texas  Civ.  App.,  296;  Bouldin 
V.  Miller,  87  Texas,  366;  Moore  v.  City  of  Waco,  85  Texas,  206; 
White  V.  Dedmon,  57  S.  W.,  870;  Brown  v.  Bryant,  17  Texas  Civ. 
App.,  454 ;  Scott  v.  Brin,  48  Texas  Civ.  App.,  500 ;  Hancock  v.  Butler, 
21  Texas,  804;  Hawkins  v.  Lee,  22  Texas,  547;  Blackwell  v.  Black- 
well,  32  S.  E.,  676 ;  Hart  v.  Sansom,  110  IJ.  S.,  153 ;  2  Washburn  on 
Beal  Property  (3rd.  ed.),  558,  466;  2  Parsons  Contracts,  513;  2 
Blackertone,  321. 

In  the  eonstruobion  of  -a  decfd,  clauses  therein  diould  not  be  con- 
strued as  repugnant  if  by  any  reasonable  interpretation  they  can  be 
reconciled  so  as  to  give  force  and  effect  to  each  of  them.  Ferguson 
V.  Union  Mut.  L.  Ins.  Co.,  72  K  E.,  358;  Barber  v.  Fire  &  Marine 
Ins.  Oo.  of  West  Va.,  37  Am.  Sep.,  800. 

If  the  construction  put  upon  the  clause  by  appellants  be  its  mean- 
ing, it  is  repugnant  to  art.  1694,  of  the  Rev.  Stats,  of  Texas,  and 
should  be  rejected  in  construing  the  deed.  Doebler^s  Appeal,  64  Pa. 
St.,  9 ;  Bouldin  v.  Miller,  87  Texas,  359 ;  Ward  v.  Johnson,  97  S.  W., 
1110;  Lott  V.  Kaiser,  61  Texas,  667,  669. 

TAIjBOT,  Associate  Justice. — ^The  appellants,  W.  M.  McCommas, 
Mary  J.  Burgess  and  her  husband,  D.  C.  Burgess,  Mattie  Williamson 
and  her  husband,  W.  F.  Williamson,  Priscilla  Clements  and  her  hus- 
band, John  Clements,  Lura  Vance  and  her  husband,  J.  W.  Vance, 
brought  this  suit  on  the  14th  diay  of  May,  1909,  against  J.  IT. 
McCommas,  Josephine  Daniel  and  her  husband,  W.  E.  Daniel,  for 
partition  and  distribution  of  the  estatte  of  their  deceased  parents, 
John  and  Missouri  McCommas,  for  disclosure  as  to  advancements  re- 
ceived, for  the  appointment  of  a  receiver  to  hold  the  property  pendente 
lite,  plaintiffs  offering  to  account  for  their  advancements,  and  par- 
ticularly praying  for  the  construction  of  a  deed  executed  by  the  father, 
John  McCommas,  to  his  son,  the  defendant  John  H.  McCommas,  on 
the  23rd  day  of  January,  1884. 

Plaintiffs  alleged  tliat  they  and  the  defendants  are  the  sons  and 
daughters  of  John  McCommas  and  Missouri  McCommas,  except  those 
joined  pro  forma,  and  that  they  are  the  only  heirs  of  said  John  and 
Missouri  McCommas,  both  dying  intestate,  and  that  no  necessity  for 
administration  exists.  That  a  large  part  of  the  property  belongs  to 
the  separate  estate  of  John  McCommas,  the  father,  and  the  balance 
to  the  community  estate  of  the  said  John  McCommas  and  his  said 
wife,  Missouri  McCommas.  The  plaintiffs  further  averred  that  the  de- 
fendant, John  H.  McCommas,  occupies  and  has  occupied  the  property 
conveyed  in  said  deed,  dated  January  23,  1884,  since  its  date,  appro- 
priating to  himself  its  rents  and  revenues;  that  the  nominal  consider- 
ation of  one  dollar  was  not  paid  by  the  defendant,  and  that  no  other 
consideration  was  paid  by  the  defendant,  John  H.  McCommas,  for 
the  said  land;  that  there  is  a  stipulation  contained  in  said  deed,  viz.: 
''The  lands  herein  conveyed  to  be  accepted  by  John  H.  McCommas 
as  a  portion  of  my  estate,  at  its  estimated  value,  whenever  my  estate 
shall  be  divided  among  my  heirs  after  my  death,  as  one  of  my  heirs;" 
that  this  stipulation  was  a  part  of  the  agreement  and  contract  betweea 
John  McCommas,  the  deceased  father,  and  the  defendant,  John  H. 
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McCommas,  and  that  the  reasonable  market  value  of  the  land  con- 
veyed in  said  deed  at  the  time  of  the  death  of  the  said  John  McCom- 
mas, and  at  the  time  when  the  estate  of  the  said  John  McCommas 
shall  be  divided  among  his  heirs,  was,  and  will  be  the  sum  of  four 
hundred  doJkre  per  acre,  and  that  the  valuation  of  eu<?h  land  aft  such 
time  is,  and  will  be  of  an  estimated  value  greater  than  the  interest 
of  the  defendant,  John  H.  McCommas,  in  the  estate  of  the  said  John 
McCommas,  and  that  by  accepting  said  land  under  said  deed,  the  said 
John  H.  McCommas  has  received  property  largely  in  excess  of  his 
pro  rata  interest  in  the  estates  of  his  father  and  mother,  and  in  the 
estates  of  each  of  them.  Plaintiffs  also  plead  that  the  said  deed  did 
not  vest  present  title  to  the  said  land  in  the  defendant,  John  H.  Mc- 
Commas, but  that  the  same  was  a  deed  to  take  effect  in  the  future, 
and  that  a  perfect  title  should  not  vest  in  the  said  John  H.  McCommas 
until  the  death  of  the  said  John  McCommas,  and  that  he  should  ac- 
count for  the  said  land  at  such  time  at  its  estimated  value  as  stip- 
ulated in  the  said  deed,  viz.:  Whenever  the  estate  of  the  said  John 
McCommas  should  be  divided  among  his  heirs  after  his  death.  That 
the  defendant,  John  H.  McCommas,  had  not  elected  to  abide  by  the 
condition  in  said  deed,  nor  to  account  for  the  said  land  at  its  value 
at  the  time  stipulated  in  said  deed,  wherefore  they  plead  in  the  alter- 
native that  title  to  the  said  land  had  not  passed  into  the  defendant, 
John  H.  McCommas,  and  that  the  same  should  be  partitioned  among 
all  the  heirs  of  the  said  John  McCommas  and  of  hij^  said  wife,  Mis- 
souri McCommas.  Plaintiffs  further  alleged  that  the  property  so  con- 
veyed unto  the  defendant,  John  H.  McCommas,  was  the  separate  es- 
tate of  John  McCommas,  but,  in  the  alternative,  that  it  was  commu- 
nity property,  and  that  no  consideration  moved  to  the  community  es- 
tate of  John  and  Missouri  McCommas  therefor;  and  that  thereby 
title  to  half  of  the  said  land  remained  in  the  community  estate  of  the 
said  John  and  Missouri  McCommas,  and  should  be  partitioned  herein. 

The  defendants,  Josephine  Daniel  and  her  husband,  W.  R.  Daniel, 
appeared  and  adopted  the  allegations  made  in  plaintiffs*  petition. 

The  defendant,  J.  H.  McCommas,  in  his  amended  answer,  after  a 
general  denial,  plead  specially,  admitting  the  heirship  of  plaintiffs 
and  defendants  as  alleged  and  that  he  inherited  a  one-seventh  inter- 
est in  the  estates  of  his  father  and  mother,  and  that  the  same  are  sus- 
ceptible of  partition,  and  agreed  to  the  receivership;  and  with  respect 
to  the  deed  in  controversy,  averred  that  the  land  was  conveyed  to  him 
absolutely  as  a  gift  by  his  father,  and  that  the  said  deed  was  recog- 
nized anS  treated  by  defendant's  father  as  a  gift;  the  statutes  of  lim- 
itation of  three,  five  and  ten  years;  that  the  land  conveyed  can  only 
be  held  as  an  advancement  against  his  interest  in  the  estate  of  his 
father,  John  McCommas,  and  not  as  against  any  interest  in  the  es- 
tate of  his  mother;  that  in  the  event  the  deed  be  held  to  be  an  ad- 
vancement, he  should  only  be  held  to  account  for  the  land  at  its  value 
at  the  date  of  the  execution  of  the  deed,  January  23,  1884,  and,  in 
the  alternative,  offered  to  account  for  same  at  such  valuation;  and 
that,  if  said  deed  be  not  held  to  be  a  mere  gift,  the  same  operates 
merely  as  an  advancement,  and  that  any  valuation  other  than  the  val- 
iiation  at  the  time  of  the  advancement  would  be  illegal  and  contrary 
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to  the  fixed  valuation  made  by  article  1694  of  the  Revised  Statutes 
of  Texas ;  that  it  was  the  intention  of  the  maker  of  the  deed  that  the 
defendant  should  occupy  the  land  conveyed  as  a  home,  and  be  a  close 
neighbor  and  companion  to  him,  and  that  it  was  not  the  intention  of 
the  maker,  his  father,  that  the  defendant  should  be  charged  any  sum 
other  than  the  valuation  of  the  land  at  the  date  of  the  deed,  which  was 
alleged  to  have  been  the  sum  of  twenty-five  dollars  per  acre;  that  if 
there  are  any  words  in  the  deed  stating  any  intention  on  the  part  of 
the  father  that  xhe  defendant  should  account  for  the  land  conveyed 
to  him  as  of  its  value  at  this  time  anid  not  at  the  time  of  the  gift, 
that  such  words  were  inserted  by  the  mutual  mistake  of  this  defendant 
and  his  said  father,  and  that  neither  the  defendant  nor  his  father  so 
understood  the  deed,  and  on  such  account  the  defendant  prayed  that 
the  deed  should  be  reformed. 

The  plaintiffs  filed  a  supplemental  petition  excepting  to  the  allega- 
tions in  the  defendant's  answer,  and  specially  pleading,  in  reply  there- 
to, matters  we  deem  unnecessary  to  state. 

The  case  was  submitted  to  the  jury  on  special  issues,  the  court 
charging  the  jury  as  to  the  uncontradioted  facte  with  respect  to  heir- 
ship and  amounts  of  property  on  hand,  and  the  amounts  of  advance- 
ments received  by  the  several  parties  other  than  the  defendant,  John 
n.  McCommas;  submitting  also  special  issues  requested  by  plaintiffs, 
and  which  charge  of  the  court  was  supplemented  by  an  answer  given 
by  the  court  to  a  question  propounded  by  the  jury. 

The  plaintiffs  filed  their  motion,  asking  the  court  to  render  judg- 
ment in  their  favor  notwithstanding  the  verdict  of  the  jury,  which 
said  motion  was  overruled,  to  which  appellants  excepted.  The  court 
entered  judgment  ordering  partition,  and  charging  the  defendant, 
John  n.  McCommas  with  twelve  hundred  and  fifty  dollars  for  ad- 
vancements, being  the  value  of  the  land  conveyed  to  him  by  his  father 
at  the  time  of  said  conveyance  in  1884,  and  decreeing  that  the  deed 
to  John  n.  McCommas  was  an  absolute  deed,  and  that  the  title  to  the 
same  be  forever  quieted  in  him.  The  plaintiffs,  and  defendants  Dan- 
iel and  wife,  filed  amended  motion  for  a  new  trial,  wihich  was  overruled 
by  the  court,  and  they  have  brought  the  case  to  this  court  by  appeal. 

The  deed  from  John  McCommas  to  the  appellee,  John  H.  McCom- 
mas, dated  the  23rd  day  of  January,  1884,  is  as  follows: 

''The  State  of  Texas,  County  of  Dallas. 

"Know  all  men  by  these  presents :  That  I,  John  McCommas,  of  the 
County  of  Dallas,  State  of  Texas,  in  consideration  of  the  sum  of  one 
dollar,  and  love  and  affection  for  my  son  John  H.  McCommas  of  the 
County  of  Dallas  in  the  State  of  Texas,  have  granted,  bargained, 
sold  and  conveyed,  and  by  these  presente  do  giant,  bargain,  sell  and 
convey  unto  the  said  John  H.  McCommas  of  the  County  of  Dallas  in 
the  State  of  Texas,  all  that  certain  lot,  tract  or  parcel  of  land,  de- 
scribed as  follows:  Situated  in  the  County  of  Dallas  in  the  State  of 
Texas,  about  five  miles  N.  30  E.  from  the  Court  House  in  the  City 
of  Dallas,  the  same  being  a  part  of  the  headright  of  Amon  McCommas, 
deceased,  and  also  a  part  of  a  tract  of  160  acres  partitioned  among 
the  heirs  of  John  W.  Hemdon,  deceased,  and  known  as  lot  No.  One 
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of  (25)  twenty-five  acres  set  apart  to  Albert  Hemdon  in  the  parti- 
tion of  said  estate:  Beginning  at  the  N.  E.  comer  of  said  160-acre 
tract  so  partitioned;  thence  west  with  the  north  line  of  said  tract  (50) 
fifty  roos;  theise  flouith  (80)  eighty  rods;  tihense  east  (50)  fifty 
rods  'to  east  line  of  said  160-acre  tract;  thence  north  (80)  eighty  rods 
wiftli  said  line  to  the  beginning.  Also  (25)  twenty-five  acres  out 
of  the  above  Amon  McCommas  headright  survey  and  said  described 
160-acre  tract,  and  described  as  follows:  Beginning  at  the  S.  W.  cor- 
ner of  the  above  described  25-acre  tract,  which  is  also  the  N.  W.  cor- 
ner of  lot  4  of  said  partition;  thence  west  (50)  fifty  rods;  thence 
south  (80)  eighty  rods  to  the  south  line  of  said  160-acre  tract;  thence 
east  (50)  fifty  rods  to  the  S.  W.  corner  of  said  lot  No.  4;  thence 
north  (80)  eighty  rods  to  the  beginning — ^this  last  described  being 
lot  No.  3  in  said  partition — ^the  lands  herein  conveyed  to  be  accepted 
by  the  said  John  H.  McCommas  as  a  portion  of  my  estate  at  its  es- 
timated value,  whenever  my  estate  shall  be  divided  among  my  heirs 
after  my  death,  as  one  of  my  heirs.  Together  with  all  and  singular 
the  rights,  members,  hereditaments  and  appurtenances  to  the  same  be- 
longing, or  in  any  wise  incident  or  appertaining. 

^^o  have  and  to  hold  all  and  singular,  the  said  premises  nnto  the 
said  John  II.  McCommas^  his  heirs  and  assigns  forever.  And  I  hereby 
bind  myself,  my  heirs,  executoro  and  administrators  to  warrant  and 
forever  defend  all  and  singular  the  said  premises  unto  the  said  John 
H.  McCommas  .  .  .  heirs  and  assigns,  against  every  person 
whomsoever  lia/wfully  claiming  or  to  claim  the  same  or  any  part 
thiereof. 

"Witness  my  hand,  this  23rd  day  of  January,  A.  D.  1884. 

"John    McCommas.'* 

This  deed  was  properly  acknowledged  and  duly  recorded  in  the 
oflSce  of  the  county  clerk  of  Dallas  County,  January  26,  1884.  There 
was  a  email  house  on  the  land,  and  the  appellee,  John  H.  McCommas, 
lived  on  the  land  in  1883  and  paid  rent.  Immediately  upon  the  ex- 
ecution of  the  deed  he  took  possession  under  it  and  since  that  time 
has  paid  the  taxes,  made  valuable  improvements  on  the  land,  and 
lived  on  it  with  his  family  claiming  it  as  his  own,  without  his  title 
thereto  ever  being  questioned  by  his  father  up  to  the  time  of  his  death 
in  1909,  or  by  the  appellants  until  a  short  time  before  the  filing  of 
this  suit. 

The  parole  •  evidence  admitted  by  the  court  over  the  objections  of 
the  appellants,  was  to  the  effect  that  the  deed  in  question  was  made  by 
J'iAm  McCommaa  and  accepted  by  the  appeal  lee,  John  H.  McCommas, 
as  a  gift,  by  way  of  advancement  at  its  then  value,  to  take  effect  upon 
its  delivery  and  vest  in  the  appellee  the  absolute  fee  simple  title  to 
the  land  therein  described. 

In  answer  to  the  special  issues  submitted  the  jury  found  that  the 
deceased,  John  McCommas,  intended  the  land  deeded  to  the  appellee 
to  be  an  advancement,  and  that  it  was  so  understood  by  appellee; 
that  the  reasonable  market  value  of  the  land  at  the  date  of  the  deed 
was  $25  per  acre;  that  the  reasonable  market  value  of  the  land  at  the 
date  of  the  trial  of  this  case  was  $350  per  acre;  that  it  was  the  in- 
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tention  of  John  McCommas,  deceased,  that  appellee  should  account  for 
the  land  at  its  value  at  the  time  the  deed  therefor  was  given. 

Appellants  contend,  as  we  understand:  (1)  That  the  deed  from 
John  McCommas  to  appellee,  John  H.  McCommas,  dated  January 
23,  1884,  was  not  intended  to  and  did  not  pass  title  to  the  land  there- 
in described,  presently,  but  was  a  conveyance  to  take  effect  after  the 
death  of  the  grantor,  and  therefore,  the  trial  court  erred  in  failing 
to  require  appellee  to  account  for  said  land  at  its  valuation,  at  the 
time  of  the  partition  of  his  father's  estate;  (2)  that  there  is  no  lat- 
ent ambiguity  in  said  deed,  but  upon  its  face  shows  the  intention  of 
John  McCommas,  its  maker;  and  the  consideration  being  contractual 
in  its  nature,  parole  evidence  was  inadmissible  with  respect  thereto, 
therefore,  the  trial  court  erred  in  overruling  appellants'  special  ex- 
ception to  those  paragraphs  of  the  answer  of  the  said  John  H. 
McCommas  pleading  the  defense  that  said  deed  constituted  a  statu- 
tory advancement  for  which  he  should  account  at  the  value  of  the  land 
at  the  time  of  such  advancement;  (3)  that  the  stipulation  in  said 
deed,  namely,  "The  land  herein  conveyed  to  be  accepted  by  John  H. 
McCommas,  as  a  portion  of  my  estate,  at  its  estimated  value,  when- 
ever my  estate  shall  be  divided  among  my  heirs  after  my  death,  as  one 
of  my  heirs,"  is  not  in  contravention  of  article  1694  of  the  Revised 
Statutes  of  this  State,  because  said  article  refers  only  to  advancements 
in  the  absence  of  contractual  stipulations,  and  does  not  destroy  the 
power  of  contract  between  parent  and  child,  nor  prohibit  the  fixing 
of  a  time  of  valuation  of  property  received  by  the  child  from  the  pa- 
rent other  than  the  time  w»hen  eudh  property  is  received,  therefore,  the 
trial  court  erred  in  overruling  the  motion  of  appellants  for  judgment 
in  their  favor,  notwithstanding  the  verdict  of  the  jury,  because  it  was 
the  duty  of  the  court  to  construe  the  deed  in  question,  and  the  proper 
conatruotipn  of  said  deed  is,  and  should  have  been  m  deolared,  that 
the  appellee,  John  H.  McCommas,  should  account  for.  the  value  of  the 
land  at  the  time  of  the  division  of  the  estate  of  the  deceased,  John 
McCommas,  and  not  at  the  time  of  the  execution  of  said  deed. 

We  are  of  the  opinion  that  the  deed  from  John  McCommas  to  the 
appellee,  dated  January  23,  1884,  should  be  construed  to  be  a  con- 
veyance in  praesenti,  vesting  the  absolute  ownership  and  fee  simple 
title  to  the  land  therein  described  in  the  appellee  at  the  date  of  its 
delivery  in  1884,  as  an  advancement  to  be  accounted  for  whenever  the 
estate  of  John  McCommas  was  partitioned  and  distributed  at  the 
value  of  the  land  at  the  time  it  was  given  to  appellee.  It  seems  to  be 
well  settled  that  in  the  construction  of  a  deed  every  part  of  it  must 
be  considered  together,  and  that  its  different  clauses  should  not  be 
construed  as  repugnant  if,  by  any  reasonable  interpretation,  they  can 
be  reconciled  so  as  to  give  effect  to  each.  It  is  also  a  well  settled  rule 
of  construction  in  this  State,  as  we  understand  the  decisions,  that  if 
there  is  a  limitation  clause  in  a  deed  which  is  repugnant  to,  and  ir- 
reconcilable with  its  consistent  granting,  habendum  and  warranty 
clauses,  it  should  be  rejected,  and  the  intention  of  the  paries  deter- 
mined from  the  other  clauses. 

The  undisputed  evidence  shows  that  the  deed  under  consideration 
was  delivered  to  appellee  at  the  time  of  its  execution  in  January,  1884; 
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that  he  then  took  possession  of  the  land  therein  conveyed,  and  ever 
since  that  time  with  his  family  has  occupied  it  as  a  homestead,  mak- 
ing valnable  improvements  thereon,  paying  the  taxes,  and  asserting 
absolute,  adverse  and  exclusive  ownership  and  title  to  the  same.  This 
possesfiion  and  'assertion  of  ownership  and  title  exi-sted  for  about 
.  twenty-five  years  during  the  lifetime  of  his  fa^h-er,  without  his  right 
to  so  deal  wi(th  the  land  being  questioned  by  lany  one. 

The  granting  clause  of  the  deed  reads:  "Have  granted,  bargained, 
sold  and  conveyed  and  by  these  presents  do  grant,  bargain,  sell  and 
convey  unto  the  said  John  H.  McCommas  all  that  certain  lot,  tract 
or  parcel  of  land,*'  (describing  the  land).  The  habendum  clause 
reads:  ^To  have  and  to  hold  all  and  singular  the  said  premises,  unto 
the  said  Jothn  H.  McCommas,  his  heirs  and  assigns  forever.**  The 
warranty  clause  reads:  "And  I  hereby  bind  myself,  my  heirs,  execu- 
tors and  administrators  to  warrant  and  forever  defend,  all  and  singu- 
lar the  said  premises  unto  the  said  John  H.  McCommas  .  .  . 
heirs  and  assigns,  against  every  person  whomsoever  lawfully  claiming 
or  to  claim  the  same  or  any  part  thereof.**  Now,  if  it  be  held  that  the 
clause,  **The  land  herein  conveyed  to  be  accepted  by  the  said  John 
H.  McCommas  as  a  portion  of  my  estate,  at  its  estimated  value,  when- 
ever my  estate  shall  oe  divided  among  my  heirs  after  my  death,  as  one 
of  my  heirs,**  characterizes  the  deed  as  one  to  take  effect  in  futuro, 
as  contended  by  appellants,  then  said  clause  is  repugnant  to  the  other 
clauses  of  the  deed  quoted,  and  entirely  inconsistent  with  the  action 
of  the  grantor  in  placing  the  grantee  in  possession  of  the  land  and 
allowing  him  to  remain  in  possession  thereof,  with  knowledge  of  his 
claim  of  title  and  adverse  holding  under  said  deed,  without  protest  or 
complaint  for  the  period  of  twenty-five  years  elapsing  between  the  date 
of  the  deed  and  the  death  of  the  said  grantor,  in  1909.  On  the  other 
hand,  to  hold  that  the  language  of  said  clause,  "the  land  herein  con- 
veyed to  be  accepted  by  the  said  John  H.  McCommas,**  means  that 
said  land  was  to  be  accepted  by  John  H.  McCommas  at  the  date  of 
the  delivery  of  said  deed  in  1884,  and  therefore,  that  it  was  intended 
thereby  to  pass  and  vest  present  title  in  the  said  John  H.  McCommas, 
then  every  part  of  the  instrument  will  be  made  to  harmonize  in  this 
respect  and  full  effect  given  to  it.  That  the  deed  is  susceptible  of,  and 
should  be  given  the  latter  construction,  we  think  there  can  be  but 
little  or  no  doubt. 

In  reference  to  the  contention  that  the  limitation  clause  in  the  deed 
evidences  a  contract  between  the  appellee  and  his  father,  John  Mc- 
Commas, to  the  effect  that  appellee  would  account  for  the  land  con- 
veyed to  him  at  its  valuation  at  the  time  of  the  division  of  the  estate 
of  the  said  John  McCommas,  we  hold  that  such  is  not  the  clear  and 
unequivocal  import  of  the  language  of  said  clause,  but  that,  if  it  is, 
/  such   stipulation  is  in  contravention  of  article   1694  of  the   Revised 

Statutes,  and  should  not  be  enforced.  That  article  of  the  statute  pro- 
vides that  where  any  of  the  children  of  a  person  dying  intestate  shall 
have  received  from  such  intestate  in  his  lifetime  any  real  estate  by 
way  of  advancement,  and  shall  choose  to  come  into  the  partition  and 
distribution  of  the  estate  with  the  other  distributees,  such  advance- 
ment shall  be  brought  into  hotchpot  with  the  whole  estate,  and  such 
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party  returning  such  advancement  Bhall,  thereupon,  be  entitled  to  his 
pYoper  portion  of  the  whole  estate,  "provided,  that,  it  shall  be  sufficient 
to  account  for  the  value  of  the  property  so  brought  into  hotchpot  at 
the  time  it  was  advanced/'  The  effect  of  this  statute  upon  a  contract 
such  as  appellants  claim  is  shown  by  the  clause  of  the  deed  in  ques- 
tion, has  not  been  determined  by  any  appellate  court  of  this  State,  so 
far  as  we  are  advised.  No  such  adjudication  has  been  cited  by  appel- 
lants' counsel  and  we  have  been  unable  to  find  any. 

In  Ward  v.  Johnson,  97  S.  W.,  1110,  the  Supreme  Court  of  Ken- 
tucky was  called  upon  to  construe,  evidently  under  a  similar  statute 
to  ours,  a  somewhat  similar  provision  in  a  deed.  It  appears  that 
T.  B.  Johnson  died  intestate  in  1904,  having  conveyed  in  his  life 
time  to  three  of  his  daughters  tracts  of  land  by  way  of  advancements. 
The  court,  after  stating  that  each  of  the  three  daughters  must  account 
for  the  value  of  the  land  so  conveyed  at  the  time  it  was  conveyed  to 
her,  says:  "In  the  deed  to  Mrs.  Evans  is  this  language:  *I  hereby 
value  said  sixty-five  acres  of  land  at  the  sum  of  two  thousand  dollars 
($2000).'  In  the  deed  to  Mrs.  Lockridge  is  this  language:  In  mak- 
ing this  deed  to  this  daughter  I  consider  that  I  have  given  her,  her 
just  share  of  my  estate,  both  real  and  personal,  and  I  stipulate  that 
she  shall  have  no  further  claim  in  my  estate  either  in  realty  or  per- 
sonal property.*  In  the  deed  to  Mrs.  Ward  the  same  language  occurs. 
The  rule  is,  that  a  child  must  account  for  any  advancement  made  by 
the  parent  at  its  real  value.  The  valuation  of  the  property  fixed  at 
the  time  may  be  considered  by  the  court  in  connection  with  the  other 
proof  in  determining  its  value,  but  it  is  not  conclusive.  If  the  parent 
undervalues  the  property,  he  can  not  in  this  way,  by  making  the  deed, 
avoid  the  operation  of  the  statute  and  favor  one  child  above  another. 
If  he  overvalues  the  property  the  result  is  the  same.  The  property 
was  a  gift,  and  in  the  settlement  of  the  estate  each  child  must  account 
for  what  he  received,  without  regard  to  the  value  the  parent  fixed  upon 
it.  The  statements  in  the  deeds  to  Mrs.  Lockridge  and  Mrs.  Ward 
that  he  considered  that  he  had  given  each  of  them  her  just  share  in 
his  estate,  and  that  he  stipulated  that  each  of  them  should  have  no 
further  claim  in  the  estate,  is  equally  ineffective.  He  could  by  will 
have  disposed  of  his  entire  estate,  but  he  could  not,  by  making  ad- 
vancements by  deed,  charge  one  of  his  children  more  for  the  property 
conveyed  that  the  property  was  in  fact,  worth.  He  was  as  powerless 
to  put  the  property  to  the  child  at  more  than  it  was  worth,  as  he  was 
to  convey  it  to  her  for  less  than  it  was  worth.  The  statute  operates 
upon  the  estate  which  he  left.*' 

Likewise,  our  statute  operates  upon  the  estate  left  by  an  intestate, 
and  property  given  by  way  of  advancement  when  brought  into  hotch- 
pot with  the  whole  estate  for  partition,  should  be  valued  as  at  the 
time  the  same  was  received  by  the  child,  and  not  at  the  time  the  es- 
tate is  distributed  among  his  surviving  heirs.  The  parent  may  make 
advancements  to  his  child  in  his  lifetime  to  be  charged  against  such 
child  in  the  division  of  his  estate  after  death,  but  he  can  not  avoid 
the  operation  of  the  statute  by  a  stipulation  in  the  deed  to  the  effect 
that  the  property  therein  conveyed  shall  be  accounted  for  at  its  valu- 
ation at  the  time  of  the  partition  and  distribution  of  his  estate.     To 
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do  so  would  deprive  the  child  of  a  valuable  right  and  privilege  which 
our  statute  annexes  to  an  advancement  when  made,  or  compel  him  to 
forego  the  acceptance  of  the  gift. 

The  other  assignments  of  error  need  not  be  discussed. 

If  the  foregoing  views  of  the  law  are  correct,  neither  the  submis- 
sion of  the  special  issues  to  the  jury,  the  rulings  of  the  court  on  the 
demurrers,  nor  the  admission  and  rejection  of  the  evidence  com- 
plained of  by  appellants,  furnishes  ground  for  a  reversal  of  the  case. 
The  proper  judgment,  in  our  opinion,  has  been  rendered,  and  it  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


Louisiana  &  Texas  Lumber  Company  v.  James  Stewart  et  al. 

Decided  May  23,  1910. 


1. — ^Trespati  to  Try  Title — limitation — ^Verdict — ^Void  for  TTnoertalnty. 

In  a  suit  of  trespass  to  try  title  for  a  tract  of  640  acres  of  land,  the 
defendants  claimed  160  acres  of  the  same  under  the  ten  years  statute  of  limi- 
tation; in  their  answer  they  described  their  claim  as  follows:  "It  being  situ- 
ated on  the  surrey  of  land  described  in  plaintiff's  petition  and  bounded  on  the 
cast  by  the  Mason  survey;  on  tho  noilh  by  the  George  and  Jim  Harrison 
lands;  on  the  west  by  the  lands  of  Hodge  and  Tunstall;  and  the  same  to 
extend  far  enough  south  to  embrace  160  acres  of  land  and  to  include  defend- 
ant's improvements  thereon;"  the  640-survey  was  a  long  survey  of  irregular 
lines  on  the  east  and  west,  and  the  undisputed  testimony  was  that  the  160 
acres  claimed  by  defendant  could  not  be  identified  bv  the  description  in  the 
answer;  it  was  not  fenced;  the  juiy  returned  a  verdict  as  follows:  "We  the 
jury  find  for  the  plaintiff  all  the  land  sued  for,  except  we  find  for  the  defendants 
160  acres  of  land  in  the  I.  &  6.  K.  survey,  sec.  40,  so  as  to  include  all  of 
his  improved  property  on  sec.  40,"  and  the  same  description  was  carried  into 
the  judcnvent.  Held,  the  verdict  and  judgment  were  void  for  the  want  of  suf- 
ficient description  to  identify  the  land  awarded  to  defendants. 


t. — ^Ltmitation — ^Ten  Tears  Statute — Title  of  Occupant. 

If  an  occupant  of  a  larger  tract  of  land  claiming  title  by  limitation  to 
160  acres  thereof  fails  to  show  that  he  has  held  adverse  possession  of  the 
specific  tract  claimed  by  him  for  ten  years,  and  also  fails  to  show  that  it 
would  be  fair  and  just  to  his  co-owners  to  have  the  specific  160  acres  claimed 
by  him.  set  apart  to  him  by  the  court,  he  would  nevertheless  be  entitled, 
under  proper  pleadings,  to  have  the  court  designate  and  set  apart  to  him 
such  160  acres  as  the  equities  and  justice  of  the  case  required.  This  might 
be  done  by  the  court  itself  if  the  evidence  warranted  it,  or  by  the  appoint- 
ment of  commissioners  of  partition. 

S.— 4tome— Case  Followed. 

On  the  question  as  to  character  of  title  to  land  acquired  under  and  by 
virtue  of  the  ten  years  statute  of  limitation,  the  case  ot  Louisiana  &  Texas 
Lumber  Co.  v.  Kennedy,  103  Texas,  297,  followed. 

Appeal  from  the  Dfistrict  Court  of  Houston  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

Nunn  d  Nunn,  for  appellant. — The  trial  court  erred  in  not  grant- 
ing the  plaintiffs  motion  for  a  new  trial  upon  the  ground,  as  follows : 
'*The  verdict  of  the  jury  and  the  judgment  of  the  court  based  thereon 
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is  contrary  to  and  not  supported  by  the  evidence,  in  this:  The  undis- 
puted and  uncontradicted  evidence  showed  that  the  defendants  were 
claiming  no  specific  or  certain  160  acres  of  land  at  any  time  during 
their  occupancy  of  any  part  of  the  land  in  controversy;  and  further, 
that  the  description  of  land  now  claimed  by  the  defendants,  as  em- 
braced in  their  answer,  is  not  such  a  description  from  which  any  land 
can  be  identified  on  the  ground,  as  shown  by  the  testimony  of  J.  M. 
Hall,  the  surveyor  who  surveyed  out  on  the  ground  this  section  40,  and 
also  the  improvements  thereon  of  the  defendants;  and  further,  because 
to  designate  any  certain  or  specific  160  acres  of  land  as  awarded  to 
the  defendants  by  the  jury  in  their  verdict  would  be  arbitrary  and 
without  authority  of  law."  Bice  v.  Goolsbee,  45  Texas  Civ.  App.,  254; 
Giddings  v.  Fisher,  97  Texas,  188;  Titel  v.  Garland,  99  Texas,  201; 
Cruse  V.  Richards,  100  S.  W.,  205;  White  v.  Eavenson,  46  Texas  Civ. 
App.,  158;  Nona  Mills  Co.  v.  Wright,  101  Texas,  14;  Simpson  v. 
Johnson,  44  S.  W.,  1076. 

Madden  &  Ellis,  for  appellees. — ^Though  a  verdict  may  not  be  in  its 
form  strictly  in  accordance  with  the  court's  charge,  yet  if  its  meaning 
is  manifest  by  reference  to  the  entire  record,  and  it  is  sufficiently  re- 
sponsive to  the  issues  prescribed  by  the  pleadings  to  enable  the  court 
to  adjudicate  the  rights  of  the  parties,  it  is  sufficient,  and  should  not 
be  set  aside  for  mere  informality.  Rev.  Stats.,  arts.  1332-1329;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  James,  73  Texas,  19 ;  Harkey  v.  Cain,  69  Texas, 
161. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellant  against  the  appellees,  James  Stewart 
and  his  wife,  Mattie  Stewart,  to  recover  the  title  and  possession  of  a 
tract  of  640  acres  of  land  in  Houston  County  known  as  I.  &  G.  N. 
R.  R.  Survey  No.  40. 

Defendants  answered  by  general  demurrer  and  plea  of  not  guilty, 
and  by  special  plee  setting  up  title  by  limi«toution  of  ten  years  to  a 
tract  of  160  acres  of  the  survey  described  in  plaintiff's  petition.  The 
160  acres  claimed  bv  defendants  under  the  statute  of  limitation  is 
thus  described  in  their  answer:  "It  being  situated  on  the  survey  of 
land  described  in  plaintiff's  petition,  and  bounded  on  the  east  by  the 
Mason  survey,  on  the  north  by  the  George  and  Jim  Harrison  lands,  on 
the  west  by  the  lands  of  Felix  Hodges  and  Buck  Tunstall,  and  the 
same  to  extend  far  enough  south  to  embrace  160  acres  of  land  and  to 
include  defendants*  improvements  thereon.'' 

The  only  description  of  the  640-acre  survey  contained  in  plaintiflPs 
petition  is  as  follows:  "640  acres  of  land  patented  by  the  State  of 
Texas  to  the  International  &  Great  Northern  Railroad  Company  on 
or  about  the  30th  day  of  October,  1877,  certificate  No.  3530,  survev 
No.  40,  patent  No.  138,  vol.  41." 

The  trial  in  the  court  below  with  a  jury  resulted  in  the  following 
verdict:  ^TTe  the  jury  find  for  the  plaintiff  all  the  land  sued  for,  ex- 
cept we  find  for  the  defendants  160  acres  of  land  in  the  I.  &  G.  N. 
survey,  fiectdon  40,  so  as  to  include  all  of  his  improved  property  on 
section  40.'*    Upon  this  verdict  the  court  rendered  a  judgment  which. 
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after  the  formal  recitals  as  to  the  appearance  of  the  parties,  empanel- 
ing of  the  jury,  and  the  return  of  the  verdict,  which  is  set  out  in  full, 
proceeds  as  follows: 

"And  it  appearing  to  the  court  that  the  verdict  of  the  jury  does  not 
specifically  designate  the  160  acres  of  land  to  which  the  defendants 
are  entitled  thereunder,  and  that  it  becomes  the  duty  of  the  court  to 
define  and  designate  the  same,  the  court  finds  that  under  the  evidence 
the  following  is  an  equitable  designation  of  said  160  acres  of  land  on 
the  said  section  40  sued  for  in  plaintiff's  petition  so  as  to  include  the 
improvements  placed  thereon  by  the  defendants,  to  wit:  Beginning  on 
the  E.  B.  line  of  the  said  section  40  and  at  the  most  westwardly  cor- 
ner of  the  S.  Pritchard  survey.  Thence  N.  35  W.  916  vrs.,  corner. 
Thence  N.  55  E.  962  vrs.  to  the  E.  B.  or  N.  E.  B.  line  of  said  section 
40,  and  it  being  the  W.  B.  or  S.  W.  B.  line  of  the  McKinney  &  Wil- 
liams survey  of  land.  Thence  S.  35  E.,  with  the  said  line  of  the  said 
McKinney  &  Williams  survey,  916  vrs.,  to  the  most  northwaidly  corner 
of  the  said  Pritchard  survey.  Thence  S.  55  W.  with  the  N.  or  X.  W. 
B.  line  of  said  Pritchard  survey,  968  vrs.  to  the  place  of  beginning. 

'*It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
the  defendants,  James  Stewart  and  wife,  Mattie  Stewart,  do  have  and 
recover  of  the  plaintiff,  Louisiana  &  Texas  Lumjber  Company,  the  said 
above  described  land,  and  all  costs  of  suit,  for  which  they  may  have 
their  execution  and  writ  of  possession,  and  that  plaintiff  do  have  and 
recover  of  the  defendants  the  remainder  of  the  said  section  40  as  sued 
for  and  described  in  plaintiff's  petition,  it  being  a  survey  of  640  acres 
of  land  situated  in  Houston  County,  Texas,  and  the  same  patented 
by  the  State  of  Texas  to  the  International  &  Great  Northern  Railroad 
Company  on  or  about  the  30th  day  of  October,  1877,  certificate  No. 
3530,  survey  No.  40,  patent  No.  138,  vol.  41.'' 

Plaintiff  in  due  time  filed  a  motion  for  new  trial.  Upon  the  hear- 
ing of  this  motion  the  court  made  and  entered  the  following  order: 

'This  day  came  on  to  be  heard  the  amended  motion  for  a  new  trial 
by  the  plaintiff  in  the  above  styled  and  numbered  cause,  and  the  court 
haying  heard  said  motion  and  the  argument  of  counsel  thereon,  and 
having  fully  considered  the  same,  is  of  the  opinion  that  the  law  is 
against  said  miibtion;  but  the  court,  of  its  own  motion,  orders  that  the 
judgment  rendered  and  entered  heretofore  and  at  this  term  of  this 
court,  on  to  wift,  ttie  7th  day  of  April,  1909,  be  90  reformed  -as  to  cor- 
respond with  the  verdict  as  found  by  the  jury,  which  reads  as  fol- 
lows: TV'e,  the  jury,  find  for  the  plaintiff  all  the  land  sued  for,  except 
we  find  for  the  defendants  160  acres  of  land  in  the  I.  &  6.  N.  survey, 
section  40,  so  as  to  include  all  his  improved  property  on  section  40.' 

'It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
said  motion  for  a  new  trial  be  and  the  same  is  hereby  overruled,  to 
which  ruling  of  the  courtplaintiff  duly  excepts  and  in  open  court  gives 
notice  of  appeal  to  'the  Honorable,  the  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District  of  Texas,  and  is  allowed  thirty  days 
after  the  adjournment  of  this  term  of  this  court  within  which  to  file 
a  statement  of  facts  and  bills  of  exceptions. 

*1t  is  further  ordered,  adjudged  and  decreed  by  the  court  that  the 
Vol.  LXI  avil— 17. 
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defendants,  James  Stewart  and  wife,  Mattie  Stewart,  do  have  and  re- 
cover of  the  plaintiff,  Louisiana  &  Texas  Lumber  Company,  160  acres 
of  the  land  sued  for  herein  by  plaintiff,  the  same  to  include  the  im- 
provements placed  thereon  by  the  defendants,  for  which  defendants 
may  have  their  writ  of  possession,  and  that  the  title  of  the  defendants 
to  the  said  160  acres  of  land  be  forever  quieted,  and  that  they  recover 
of  plaintiff  all  costs  in  this  cause  incurred,  for  which  they  may  have 
their  execution.  And  it  is  ordered,  adjudged  and  decreed  by  the  court 
that  the  plaintiff,  Louisiana  &  Texas  Lumber  Company,  do  have  and 
recover  of  the  defendants,  James  Stewart  and  wife,  Mattie  Stewart, 
the  Balance  of  the  land  sued  for  herein,  the  land  sued  for  being  640 
acres  in  Houston  Counjty,  Texas,  patent;ed  by  the  State  of  Texas  to  the 
International  &  Great  Northern  Bailroad  Company  on  or  about  the 
30th  day  of  October,  1877,  certificate  No.  3530,  survey  No.  40,  patent 
No.  138,  vol.  41,  for  which  plaintiff  may  have  its  writ  of  possession. 
To  which  action  of  the  court  the  parties  plaintiff  and  defendants  duly 
excepted,  and  each  in  open  court  gives  notice  of  appeal  to  the  Hon- 
orable, the  Court  of  Civil  Appeals  of  the  First  Supreme  Judicial  Dis- 
trict of  Texas,  and  are  allowed  thirty  days  after  the  adjournment  of 
this  term  of  this  court  within  which  to  file  a  statement  of  facts  and 
bills  of  exceptions.'' 

The  evidence  shows  that  plaintiff  has  title  to  all  of  the  640-acre 
survey,  unless  defendants  have  acquired  title  by  limitation  to  160  acres. 
The  evidence  upon  this  issue  is,  in  substance,  that  the  defendants 
made  improvements  and  settled  upon  the  survey  in  1894,  and  have 
lived  thereon  continuously  since  that  timie.  The  improvements  con- 
sist of  a  dwelling  house,  crib,  well,  smoke  house,  garden  and  field  of 
about  twentv  acres. 

The  defendant  James  Stewart  testified  that  he  had  been  claiming  a 
home  of  160  acres  of  this  survey  ever  since  he  settled  thereon.  His 
testimony  as  to  the  extent  and  location  of  his  claim  is  as  follows: 

*Trhe  160  acres  that  I  claimed  there  was  that  on  which  I  was  living. 
What  I  claim  is  northwest  of  the  Mason  survey,  enough  to  make  a  hun- 
dred and  sixty  acres.  I  just  claimed  enough  to  make  the  hundred  and 
sixty  acres.  I  never  had  it  surve3'ed  out.  The  company  surveyors 
surveyed  it  (the  whole  section)  about  four  years  ago.  It  has  been  sur- 
veyed twice.  It  was  surveyed  again  this  year,  but  the  surveyors  did 
not  run  around  the  field.  The  first  survey  of  which  I  speak  has  not 
been  as  long  ago  as  1899  or  1900.  I  think  it  was  made  about  four 
years  ago.'' 

Section  No.  40,  I.  &  G.  N.  B.  R.  survey,  is  k  long  survey  of  irregu- 
lar width,  there  being  many  offsets  and  angles  in  its  east  and  west 
lines.  The  length  of  the  survey  is  from  north  to  south.  Defendants' 
improvements  are  in  the  northern  portion  of  the  survey  and  near  its 
cast  line.  The  Mason  survey,  mentioned  in  the  description  of  the  160 
acres  contained  in  defendants'  answer  as  bounding  said  160  acres  on 
the  east,  is  at  the  southeast  corner  of  the  640-acre  survev  involved  in 
this  suit,  about  2,000  varas  south  of  defendants'  improvements.  The 
Harrison  lands  mentioned  in  said  description  are  near  the  northeast 
corner  of  the  640-acre  survey.  There  is  no  evidence  as  to  where  the 
Felix  Hodges  or  Buck  Tunstall  lands  are  situated.    The  only  surveyor 
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who  testified  stated  that  he  knew  nothing  about  any  Felix  Hodges  or 
Buck  Tnnstall  land,  and  that  no  160  acres  of  land  could  be  located  by 
the  description  contained  in  defendants'  answer.  This  testimony  was 
undisputed. 

From  the  statement  of  evidence  it  is  apparent  that,  while  the  de- 
scription of  the  160  acres  claimed  by  the  defendants  contained  in  their 
plea  of  limitation  is  not  on  its  face  so  indefinite  or  uncertain  as  to 
render  it  void,  when  an  attempt  is  made  to  apply  such  description  to 
160  acres  of  land  on  the  640-acre  survey  in  controversy,  so  laid  out  as 
to  include  defendants'  improvements,  it  becomes  wholly  insufficient. 
No  tract  of  160  acres  on  said  survey  can  be  laid  out  in  accordance  with 
said  description,  and  therefore  the  description  does  not,  in  fact,  iden- 
tify or  segregate  the  land  claimed  by  defendants  on  said  survey. 

The  verdict  of  the  jury  and  the  judgmient  as  reformed  by  the  court 
upon  the  hearing  of  the  motion  for  new  trial  are  both  indefinite  and 
insufficient  in  tliat  they  contain  no  description  of  the  land  awarded  de- 
fendants by  which  it  can  be  identified,  and  the  assignments  of  error 
complaining  of  the  verdict  and  judgment  on  this  ground  must  be  sus- 
tained. 

The  defendants  by  their  plea  of  limitation  sought  to  recover  a  spe- 
cific tract  of  160  acres  of  the  640-acre  survey,  and  to  entitle  them  to 
Buch  recovery  it  was  incumbent  upon  them  not  only  to  give  a  sufficient 
description  of  said  tract  in  their  pleading  to  identify  same,  but  to 
show  by  reasonably  satisfactory  proof  the  location  and  boundaries  of 
the  land  they  so  claimed.  Had  the  evidence  shown  that  the  160  acres 
could  be  identified  and  located  by  the  description  given  in  the  plea, 
a  verdict  and  judgment  awarding  defendants  the  160  acres  claimed  by 
them  would  have  been  sufficiently  definite  in  description  of  the  land; 
but,  as  before  shown,  the  verdict  and  judgment  rendered  fail  to  desig- 
nate with  any  certainty  what  specific  part  of  the  640-acre  survey  de- 
fendants are  entitled  to  hold  under  their  plea  of  limitation,  the  only 
description  given  being  160  acres  of  the  640-acre  survey,  including 
defendants'  improvements. 

Upon  the  case  >afl  presented  by  the  pleadings  and  evidence  two  issues 
were  required  to  be  determined  by  the  verdict  and  judgment.  These 
issues  were,  first:  Had  defendants  acquired  title  to  160  acres  of  land 
sued  for  by  plaintiff,  by  adverse  possession  of  ten  years;  and  second, 
what  specific  160  acres  of  said  land,  if  any,  were  defendants  entitled  to 
recover?  The  verdict  of  the  jury  settled  the  first  of  these  issues  in 
defendants'  favor,  but  neither  the  verdict  nor  the  final  judgment  ren- 
dered thereon  determine  the  latter.  This  is,  we  think,  a  fatal  defect 
in  the  judgment.  Under  the  judgment  finally  rendered  in  the  case  it 
would  be  impossible  for  the  officer  executing  the  writ  of  possession 
awarded  plaintiff  to  determine  what  portion  of  the  land  in  controversy 
should  be  placed  in  plaintiff's  possession.  The  plaintiff  was  entitled 
to  a  judgment  definitely  determining  its  rights  in  the  subject  matter 
of  the  suit,  and  one  that  could  be  certainly  and  intelligently  enforced, 
and  it  is  manifest  that  the  judgment  rendered  in  this  case  does  not 
meet  these  requirements.    Jones  v.  Andrews,  72  Texas,  5. 

Defendant's  plea  of  limitation  concludes  with  the  following  prayer: 
''Should  the  court  find  that  the  land  to  which  the  defendants  are  en- 
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titled  is  not  as  has  been  hereinbefore  described,  then  they  ask  judg- 
ment for  such  160  acres  as  may  be  right  land  proper  under  the  law 
and  the  evidence,  the  same  to  include  the  said  improvements.'' 

Prior  to  the  decision  by  the  Supreme  Court  in  the  case  of  Giddings 
V.  Fisher,  97  Texas,  184,  it  had  been  uniformly  held  by  the  appellate 
courts  of  this  State  that  it  was  not  necessary,  in  order  to  acquire  title 
to  160  acres  of  land  under  article  3344  of  the  Revised  Statute,  that  the 
occupant  should  show  adverse  possession  and  claim  for  ten  years  to  a 
specifically  defined  160  acres  of  the  larger  tract  occupied  by  him,  but 
that  upon  proof  of  his  adverse  occupancy  of  any  substantial,  portion  of 
the  larger  tract,  claiming  160  acres  thereof  for  ten  years,  he  would  be 
entitled  to  hold  160  acres  to  be  designated  by  the  court,  and  to  in- 
clude his  improvements.  This  was  the  holding  of  this  court  in  the 
case  of  Bering  v.  Ashley,  30  S.  W.,  838,  and,  as  before  said,  was  the 
construction  uniformly  placed  upon  the  statute  by  the  courts. 

The  decision  in  the  cases  of  Giddings  v.  Fisher,  supra,  and  Titel  v. 
Garland,  99  Texas,  201,  were  understood  by  this  court  as  holding  that 
when  one  was  in  adverse  possession  of  a  large  tract  of  land,  with  no 
deed  or  other  muniment  of  title  fixing  the  boundaries  of  bis  claim, 
he  could  not  acquire  title  by  limitation  to  any  part  of  the  land  actu- 
ally occupied  by  him  without  alleging  and  proving  that  he  had  been 
claiming  a  specifically  described  and  defined  160  acres  of  the  larger 
tract,  including  his  improvements,  for  the  length  of  time  required  by 
the  statute.  This  was  the  rule  announced  in  the  case  of  Rice  v. 
Coolsby,  45  Texas  Civ.  App.,  254  (99  S.  W.,  1031);  and  probably  in 
subsequent  cases  decided  by  this  court. 

In  the  recent  case  of  Louisiana  &  Texas  liumber  Co.  v.  Kennedy, 
103  Texas,  297,  the  Supreme  Court  limits  the  application  of  the  ex- 
pressions used  in  the  opinion  in  the  case  of  Giddings  v.  Fisher  to  the 
facts  of  that  case,  and  hold  in  effect  that  it  is  only  in  cases  in  which 
the  occupant  claims  a  specific  160  acres,  ithat  he  ie  required  to  specific- 
ally describe  by  his  pleading  the  160  acres  so  claimed  and  to  show 
by  his  proof  that  he  has  held  adverse  possession  of  the  identical  land 
so  claimed  by  him  .for  the  length  of  time  required  by  the  statute. 

In  discussing  the  rights  of  the  occupant  Kennedy  in  the  case  cited 
Justice  Brown  sa3's: 

'*By  his  actual  possession  Kennedy  became  enti'tled  by  limiiation  to  160 
acres  of  the  land,  but  the  only  "designation  of  boundbry  of  eudh  olaim 
by  the  law  is  that  it  must  include  his  improvements.  The  method 
prescribed  by  the  statute  by  w^hich  the  possessor  can  fix  and  determine 
the  limits  of  the  land  himself  is  (1)  by  a  claim  under  a  written  in- 
strument duly  recorded,  or  (2)  by  enclosing  a  quantity  exceeding  160 
acres.  "We  find  no  authority  in  the  statute  nor  in  the  decisions  of  this 
State  which  would  authorize  the  occupant  of  the  land,  after  the  com- 
pletion of  limitation,  to  arbitrarily  survey  and  set  apart  for  himself 
such  portion  of  the  land  as  he  might  choose.  In  the  absence  of  any 
provision  of  the  law  for  separating  the  land  acquired  by  limitation 
from  the  body  of  the  tract,  the  parties  would  be  left  to  such  methods 
as  would  apply  to  any  other  joint  owners  or  tenants  in  common  of  a 
tract  of  land,  which  would  be  by  mutual  agreement  or  by  the  decision 
of  some  court  having  jurisdiction  to  determine  the  matter. 
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"Having  acquired  IGO  acres  in  the  tract  of  land,  Kennedy  became  in 
effect  a  tenant  in  common  with  the  owners  of  the  remainder,  and  we 
think  that  he  could  not  have  acquired  a  greater  right  by  limitation 
than  he  would  have  acquired  if  the  owners  had  conveyed  it  to  him, 
using  the  terms  of  the  statute;  that  is,  if  they  had  made  a  deed  to 
him,  describing  the. land  as  ^160  acres  of  the  I.  &  G.  N.  B.  R.  survey 
No.  56,  to  be  surveyed  so  as  to  include  his  improvements,'  and  disre- 
gard the  rights  of  the  other  joint  owners  who  had  an  interest  to  be 
guarded  in  that  partition.  We  are  of  opinion  that  no  such  right  ex- 
isted in  favor  of  Kennedy  as  against  the  owner,  and  that  wliile  he 
might  have  had  a  survey  made  and  have  based  his  suit  upon  it,  it 
would  not  necessarily  be  the  land  to  which  he  would  be  entitled.  In 
order  for  him  to  recover  upon  such  a  survey  it  would  be  necessary  that 
it  should  appear  to  be  a  proper  allotment  of  the  land  in  justice  to  both 
parties.  The  court  might  adopt  such  a  survey  under  proof  like  that, 
but  nothing  of  that  kind  appears  in  this  case.'' 

We  think  this  opinion  settles  the  right  of  a  claimant  under  the  ten 
years'  statute  of  limitation  who  has  been  in  actual  possession  of  a  por- 
tion of  a  large  tract  of  land  claiming  160  acres  thereof,  without  any 
deed  or  other  muniment  of  title  fixing  the  boundaries  of  his  claim,  or 
without  having  such  boundaries  otherwise  definitely  fixed,  to  acquire 
title  to  an  undivided  160  acres  of  such  large  tract,  including  his  im- 
provements, and  have  the  same  designated  and  set  apart  to  him  by  the 
court  If  such  occupant  claims  a  specific  160  acres  he  must  sufficiently 
describe  same  in  his  plea  to  identify  it,  and  must  prove  his  open  and 
notorious  adverse  possession  and  claim  for  ten  years  of  the  identical 
land  so  described,  or  must  shK)w  by  pleading  and  proof  tfhot  the  settdng 
apart  to  him  t>f  such  specific  160  lacres  will  not  be  an  inequitable  par- 
tition of  the  large  tract  between  himself  and  his  co-owner. 

If  such  occupant  fails  to  show  that  he  has  held  adverse  possession 
of  the  specific  tract  claimed  by  him  for  ten  years,  and  also  fails  to 
show  that  it  would  be  fair  and  just  to  his  co-owner  to  have  the  spe- 
cific 160  acres  claimed  by  him  set  apart  to  him  by  the  court,  he  would 
nevertheless  be  entitled,  under  proper  pleading,  to  have  the  court 
designate  and  set  aiport  to  him  such  160  acres  as  the  equities  mid  jus- 
tice of  the  case  require.  If  necessary,  the  court  might  appoint  com- 
missioners for  this  purpose,  and  if  there  was  sufficient  evidence  to  au- 
thorize it,  a  judgment  could  be  rendered  by  the  court  without  the  aid 
of  commissioners  of  partition,  setting  apart  to  the  occupant  such 
designated  160  acres  as  in  the  judgment  of  the  court  would  be  just 
and  equitable. 

The  first  judgment  rendered  by  the  court  in  this  case  was  authorized 
by  the  pleading,  and  accurately  described  a  tract  of  160  acres  on  the 
survey  in  controversy,  including  appellee's  improvements.  The  ques- 
tion as  to  whether  the  evidence  was  sufficient  to  justify  the  conclusion 
that  it  would  not  have  been  an  inequitable  partition  of  the  land  to 
have  awarded  appellees  the  specific  tract  described  in  said  judgment 
is  not  before  us,  because  the  trial  judge  in  the  exercise  of  his  discre- 
tion reformed  said  judgment,  and  in  the  judgment  finally  rendered 
failed  to  designate  or  describe  the  160  acres  of  land  adjudged  to  de- 
fendants. 
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The  judgment  as  reformed  by  the  trial  court  involves  a  finding  that 
defendants  were  not  entitled,  under  the  pleadings  and  evidence,  to  re- 
cover the  specific  tract  of  land  described  in  the  original  judgment. 
This  issue  not  having  been  passed  upon  by  the  jury,  and  the  evidence 
not  being  such  as  to  require  a  finding  in  favor  of  defendants  thereon, 
we  can  not  say  that  the  trial  court  erred  in  setting  aside  the  original 
judgment  in  favor  of  the  defendants  for  the  specific  160  acres  de- 
scribed in  said  judgment. 

We  have  not  deemed  it  necessary  to  discuss  in  detail  the  several  as- 
signments of  error  presented  in  the  briefs.  What  we  have  said  dis- 
poses of  the  material  questions  presented  by  the  record. 

None  of  appellant's  assignments  of  error,  other  than  those  com- 
plaining of  the  insuflBciency  of  the  description  of  the  land  awarded  de- 
fendants contained  in  the  verdict  and  judgment,  presents  any  error. 

For  the  reason  indicated  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Stephenvillb,  North  &  South  Texas  Railway  Company  v.  Waco 

Mill  &  Elevator  Company. 

Decided  May  26,  1010. 

Statement  of  Facts. 

A  statement  of  facts  not  bearing  the  approval  of  the  trial  judge  will  not 
be  considered,  nor  furnish  a  basis  for  considering  error  assigned  on  the  re- 
fusal of  a  peremptory  instruction  or  the  insufficiency  of  the  evidence  to  sup- 
port reooTory. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  Tom  li.  McCuUough. 

Marshall  Ferguson,  for  appellant. 

Prendergast  &  Williamson,  for  appellee. 

KEY,  Chief  Justice. — From  a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  Stephenville,  North  &  South  Texas  Bail- 
way  Company,  the  latter  has  appealed. 

The  case  is  presented  in  this  court  on  two  assignments  of  error.  The 
first  complains  of  the  ^refusal  of  a  requested  instruction  directing  the 
jury  to  return  a  verdict  for  the  appellant;  and  the  second  assails  the 
verdict  of  the  jury  as  being  unsupported  by  and  contrary  to  the  testi- 
mony. The  record  contains  what  purports  to  be  the  original  state- 
ment of  facts,  wfcioh  is  signed  by  the  aibtorneys  representing  the  plain- 
tiff and  the  defendant  Stephenville,  North  &  South  Texas  Railway 
Company.  The  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
and  the  Texas  Central  Railway  Company  were  also  defendants,  and 
judgment  was  rendered  for  them  in  the  court  below,  but  the  statement 
of  facts  is  not  signed  by  or  on  behalf  of  either  of  those  defendants. 
Furthermore,  it  is  not  signed  or  approved  by  the  trial  judge.     The 
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etatute  requires  that  a  statement  of  facts,  although  agreed  to  by  the 

{)arties,  must  be  approved  by  the  trial  judge;  and  it  is  settled  by  a 
ong  line  of  decisions  that  a  statement  of  facts  not  so  approved  should 
not  be  considered  by  an  appellate  court.  (TardiflE  v.  State,  23  Texas, 
169;  Witten  v.  Poindexter,  25  Texas  Supp.,  378;  Bell  v.  State,  29 
Texas,  492;  Johnson  v.  Blount,  48  Texas,  38;  Western  Union  Tel. 
Co.  V.  Walker,  26  S.  W.,  858;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Calvert, 
31  S.  W.,  679;  Caswell  v.  Greer,  4  Texas  Civ.  pp.,  659,  23  S.  W., 
331 ;  Pace  v.  Price,  45  S.  W.,  203 ;  Graves  v.  George,  54  S.  W.,  262 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Keen,  73  S.  W.,  1074.)  Hence  we 
conclude  that  the  supposed  statement  of  facts  must  be  disregarded; 
and,  in  the  absence  of  a  statement  of  facts  that  can  be  considered,  of 
course  we  can  not  hold  that  the  trial  court  committed  error,  as  charged 
in  the  assignments  presented  in  appellant'9  brief. 

Judgment  affirmed. 


Saixib  Watson  et  al.  v.  M.  C.  Harris,  alias  M*  C.  Watsok. 

Decided  May  25,  1910. 

1« — ^Pleadtng — Judgment. 

In  considering  a  pleading  for  the  purpose  of  rendering  judgment^  it  is 
not  to  1)0  strictly  constnted,  but  it  is  to  be  aided  by  all  reasonable  inferences 
and  intendments,  tlie  rule  being  at  least  as  liberal  in  such  cases  as  upon  a 
general  demurrer. 

8. — Same— Husband  and  Wife— Community  Property — ^Inheritance. 

In  an  action  by  the  abandoned  widow  and  children  of  a  decedent  to  recover 
land  the  title  to  which  was  held  in  the  name  of  a  putative  wife  with  whom 
ho  had  lived  after  such  abandonment,  but  alleged  to  have  been  acquired  with 
community  funds  of  himself  and  plaintiff  and  by  his  labors  during  the  existence 
of  the  marriage  which  was  known  to  the  defendant,  and  to  be  held  in  trust 
by  her,  the  pleading  was  sufficient  to  support  a  recovery  by  plaintiff  in  the 
right  inuring  to  her  as  lawful  wife,  though  the  petition  did  not  specifically 
assert  a  community  interest  in  her,  but  alleged  plaintiffs  to  be  the  legal  heirs 
of  decedent. 

t.^ — limitation — ^Trespass  to  Try  Title. 

The  statute  of  limitation  of  four  years  governing  an  equitable  action  to  cancel 
deeds  (Rev.  Stats.,  art.  3368)  has  no  application  to  a  suit  in  trespass  to  try 
title  to  recover  land  held  in  trust. 

C — ^Pntative  Wife — Community  Property. 

A  woman  living  as-  wife  with  one  known  to  be  lawfully  married  to  an- 
other had  no  community  interest  in  land  acquired  by  him  through  their  joint 
means  or  efforts,  but  only  an  equitable  interest  therein  to  the  extent  that  her 
own  means  or  labors  contributed  to  acquire  it,  and  where  this  contribution  to 
its  purchase  or  the  extent  of  such  contribution  is  not  shown,  the  whole  should 
be  treated  as  the  community  property  of  the  husband  and  his  lawful  wife.  And 
on  its  sale  and  reinvestment  in  other  lands,  these,  too,  should  be  treated  as  such 
community  property  to  the  extent  that  they  were  acquired  from  such  source 
or  from  the  husband's  earnings,  though  the  title  was  taken,  not  in  the  name 
of  the  husband,  but  in  that  of  the  putative  wife. 

fw— flame— Gift  by  Husband. 

A  gift  of  property  to  a  putativie  wife  would  be  valid  as  against  the  rights 
of  heirs  of  the  husband^  but  he  could  not,  by  such  gift,  transfer  to  the  putative 
wife  the  interest  of  the  legal  wife  in  community  property. 
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6. — ^Kefultlng  Tmit — Intention* 

A  resulting  trust  is  created  where  land  is  purchased  with  the  means  of 
one  person  and  the  title  taken  in  the  name  of  another,  and  this  result  does  not 
depend  on  the  intention  of  the  parties. 

7. — Trespass  to  Try  Title — Common  8onree« 

A  common  source  of  the  title  of  defendant  and  plaintiff  sufficiently  ap- 
pears where  both  claim  under  the  same  deed,  one  as  granted  the  other  as 
beneficiary  of  a  resulting  trust. 


8. — ^PntatlTe  Wife — ^Purchase  of  Personal  Property. 

Where   the   putative   husband   and   wife   purchased  personal   property^  to- 

S ether  under  no  written  title,  each  would  be  presumed  to  own  an  undivided 
alf  interest  in  the  absence  of  evidence  as  to  the  source  of  the  consideration 
or  of  a  gift  by  him  to  the  putative  wife. 

Appeal  from  the  District  Court  of  Lampasas  County.  Tried  below 
before  Hon.  John  D.  Robinson. 

W.  B.  Short,  H.  F.  Lewis,  A.  McFarland,  Allen  &  Hart,  and  James 
H.  Hart,  for  appellant. — Under  the  Texas  statute  controlling  the  de- 
scent of  property  of  decedents,  a  surviving  wife  is  an  heir  of  her  de- 
ceased husband  who  had  died  intestate.  Arts.  1688-1701,  Rev.  Stats., 
1895;  Hanna  v.  Hanna,  30  S.  W.,  822;  Western  U.  T.  Co.  v.  Kerr, 
23  S.  W.,  565 ;  21  Cyc,  p.  418. 

This  being  an  action  in  trespass  to  try  title,  plaintiffs  seeking  re- 
covery of  title  and  possession  of  certain  described  real  estate,  the  four 
years^  statute  of  limitation  had  no  application,  and  the  court  erred 
in  concluding  that  plaintiffs  were  barred  of  recovery  by  said  four 
years'  statute  of  limitation.  Rev.  Stats.,  1895,  art.  3358;  Bell  County 
V.  Felts,  120  S.  W.,  1065-1072;  Stafford  v.  Stafford,  96  Texas,  106; 
McCampbell  v.  Durst,  15  Texas  Civ.  App.,  626. 

The  court  having  found  as  a  fact  that  the  two  tracts  of  land  con- 
taining 170  acres  each  were  purchased  with  money  furnished  and 
earned  jointly  by  S.  R.  and  M.  C.  Watson,  and  that  the  deeds  to  said 
tracts  were  taken  in  the  name  of  M.  C.  Watson,  such  facts  created 
in  S.  R.  Watson^  favor  a  resulting  trust,  which,  upon  his  death,  de- 
scended to  his  heirs,  and  these  heirs  would  not  be  barred  from  having 
same  declared  until  after  four  years  after  the  death  of  S.  R.  Watson. 
Cooper,  Admr.,  v.  Lee,  75  Texas,  114;  Wilson  v.  Simpson,  80  Texas, 
287;  Robertson  v.  Du  Bose,  76  Texas,  10;  Rucker  v.  Daly,  66  Texas, 
284 ;  Cole  v.  Noble,  63  Texas,'  434> 

The  court  having  found  as  a  fact  that  the  said  two  tracts  of  land 
were  purchased  with  money  furnished  by  the  joint  efforts  of  S.  R. 
Watson  and  M.  C.  Watson,  the  said  S.  R.  Watson  contributing  pre- 
sumably one-half  thereof,  and  there  being  no  evidence  that  it  was 
agreed  between  the  said  S.  R.  Watson  and  M.  C.  Watson  that  the  re- 
lation of  debtor  and  creditor  was  to  be  created  between  them,  the  pre- 
sumption of  law  is  tbait  they  inrtended  that  the  grantee  in  said  con- 
veyance, M.  C.  Watson,  should  hold  for  the  benefit  of  S.  R.  Watson 
to  the  extent,  at  least,  of  his  contribution  to  the  purchase  price  of 
said  land.  Pomeroy's  Equity  Jurisprudence,  sees.  602,  981,  1038 
Kinlow  V.  Kinlow,  72  Texas,  639;  Burns  v.  Ross,  71  Texas,  619 
Smith  V.  Strahan,  16  Texas,  320;  Hendrix  v.  Nunn,  46  Texas,  147 
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Stramler  v.  Coe,  15  Texas,  215 ;  Wright  v.  Hays,  10  Texas,  133 ;  Mar- 
tin V.  Moran,  32  S.  W.,  904;  Bell  Ooimty  v.  Pelts,  120  S.  W.  Rep., 
1072. 

It  appears  from  ihe  findings  of  fact  of  the  conrt  and  also  from  the 
undisputed  evidence  of  this  case  that  plaintiffs  and  the  defendant 
were  claiming  title  to  all  the  land  and  particularly  said  160-tract, 
from  a  common  source  of  title.  Bev.  Stats.,  art.  6266;  Wade  v.  Boyd, 
60  S.  W.,  360;  Curtis  v.  Wilson,  2  Texas  Civil  Appeals,  646;  Curdy 
V.  Stafford,  88  Texas,  124;  Powers  v.  Minor,  87  Texas,  83;  Mitchell 
V.  Mitchell,  80  Texas,  115 ;  Hilburn  v.  Harris,  21  S.  W.,  672. 

The  court  erred  in  refusing  to  render  judgment  herein  for  the  plain- 
tiffs because  it  appears  from  the  undisputed  evidence  in  this  case  that 
plaintiff  Sallie  Watson  was  the  legal  wife  of  S.  B.  Watson  at  the  time 
of  his  death,  and  at  all  times  while  the  property  in  controversy  was 
being  acquired  by  him,  and  that  the  other  plaintiffs  are  the  lawful 
children  of  S.  B.  and  Sallie  Watson.  Bev.  Stats.,  art.  1696;  Hay- 
worth  Y.  Williams,  102  Texas,  308. 

W.  H.  Browning,  for  appellee. — ^The  community  right  of  the  sur- 
Tivin^  wife  in  property  is Tright  acquired  by  pirchise.  and  not  br 
inheritance  from  the  deceased  husband;  and  therefore  the  allegation 
in  plaintiff^s  petition  "that  S.  B.  Watson  owned  and  possessed  at  the 
time  of  his  death  the  real  and  personal  property  sued  for,  and  that  the 
plaintiffs  are  entitled  to  the  possession  of  the  said  property  as  the 
legal  heirs  of  S.  R.  Watson,  deceased,"  would  limit  the  claim  of  plain- 
tiffs to  a  claim  as  heirs  of  the  separate  estate  of  S.  B.  Watson.  West- 
em  TT.  Tel.  Co.  V.  Kerr,  23  S.  W.,  565;  Heidenheimer  v.  Loring,  26 
S.  W.,  101 ;  Snyder  v.  Nunn,  66  Texas,  258 ;  Bailway  Co.  v.  Whitaker, 
68  Texas,  633. 

The  primary  purpose  of  this  suit  being  to  cancel  the  deeds  to  de- 
fendant and  engraft  a  trust  on  said  conveyances,  this  action  must  be 
considered  a  personal  action,  and  is  subject  to  the  plea  of  four  years 
statute  of  limitation  interposed  by  defendant.  Bev.  Stats.,  art.  3358; 
Bailway  Co.  v.  Titterington,  84  Texas,  225;  Lawson  v.  Lawson,  69 
S.  W.,  249. 

No  supplemental  petition  having  been  filed  setting  forth  any  ex- 
cuse for  not  bringing  suit  earlier,  limitation  will  commence  to  run 
from  date  of  deeds  to  defendant.  Ortiz  v.  Benavides,  61  Texas,  60; 
Childres  v.  Green,  57  Texas,  56;  Lewis  v.  Terrill,  26  S.  W.,  754. 

If  S.  B.  Watson  paid  any  part  of  the  consideration  for  the  land  the 
title  to  which  was  taken  in  the  name  of  M.  C.  Watson  no  resulting 
trust  could  be  created  thereby,  if  such  trust  was  contrary  to  the  in- 
tention of  the  parties.     Goodrich  v.  Hicks,  48  S.  W.,  799. 

A  resulting  trust  must  exist,  if  aft  all,  at  instant  deed  was  made 
and  cannot  be  created  by  any  subsequent  agreements  or  pavments. 
Oury  V.  Sanders,  77  Texas,  279-280;  Arnold  v.  Ellis,  48  S.  W.,  886. 

As  to  the  land  sued  for,  the  legal  title  to  which  was  in  defendant, 
no  trust  could  be  engrafted  therein  in  favor  of  S.  B.  Watson  or  his 
heirs  by  reason  of  his  contributing  to  the  purchase  thereof,  without 
proof  being  made  of  the  amount  contributed.    Hayworth  v.  Williams, 
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102  Te3Ca«,  308;  Lawson  v.  LawW)n,  69  S.  W.,  274-284;  Harris  v. 
Hobbs,  54  S.  W.,  1085-1086. 

As  to  the  one-half  of  the  160-aere  tract  for  which  no  deed  was  shown 
to  have  been  made  to  defendant^  and  to  which  no  common  source  or 
claim  of  title  was  shown^  and  to  which  plaintiffs  failed  to  show  a 
chain  of  title  from  the  sovereignty  of  the  soil,  the  court  did  not  err 
in  rendering  judgment  therefor  in  favor  of  defendant.  Rev.  Stats., 
art.  5266;  Starr  v.  Kennedy,  27  S.  W.,  26;  Halley  v.  Fontaine,  33 
S.  W.,  262;  Greenwood  v.  Fontaine,  34  S.  W.,  8267* 

It  being  shown  that  S.  R.  Watson  knowingly  lived  in  an  illicit 
relation  with  defendant,  the  implied  or  express  contract  between  S. 
R.  Watson  and  defendant  to  divide  or  share  the  profits  of  their  joint 
labor  cannot  be  enforced  through  the  courts  by  him  or  any  one  claim- 
ing through  him,  but  the  courts  will  leave  the  parties  as  they  find 
them     Lawson  v.  Lawson,  69  S.  W.,  247. 

KEY,  Chief  Justice. — ^Appellant's  brief  contains  a  substantially 
correct  statement  of  the  nature  and  result  of  this  suit,  as  follows: 

"Mrs.  Sallie  Watson,  wife  of  S.  R.  Watson,  deceased,  and  M.  A. 
Watson,  Jim  S.  Watson,  Dora  Watson  McMillan,  joined  by  her  hus- 
band John  T.  McMillan,  Clemmie  Watson  Stephens,  joined  by  her 
husband  Charlie  Stephens,  and  Abe  Watson,  children  of  Sallie  Wat- 
son, plaintiff,  and  of  S.  R.  Watson,  deceased,  filed  this  suit  in  the 
District  Court  of  Lampasas  County,  Texas,  on  March  15,  1909, 
against  M.  C.  Harris,  alias  M.  C.  Watson,  in  the  form  of  trespass  to 
try  title.  Plaintiffs  alleged  that  S.  R.  Watson  died  in  the  State  of 
Georgia  on  April  6,  1908,  intestate;  that  at  the  time  of  his  death 
plaintiff  Sallie  Watson  was  his  lawful  wife,  she  having  been  married 
to  S.  R.  Watson  since  about  the  year  1868,  and  never  having  been 
divorced  from  him;  that  the  other  plaintiffs,  viz.:  M.  A.  Watson, 
Jim  S.  Watson,  Dora  Watson  McMillan,  Clemmie  Watson  Stephens 
and  Abe  Watson  were  the  children  of  said  Sallie  Watson  and  S.  R. 
Watson,  deceased,  born  in  lawful  wedlock. 

"Plaintiffs  alleged  that  at  the  date  of  his  death,  S.  R  Watson  was 
the  owner  of  three  certain  tracts  of  land  situated  in  Lampsas  County, 
Texas,  and  also  of  certain  personal  property  described  in  said  petition; 
that  on  the  6th  day  of  April,  1908,  the  date  of  the  death  of  S.  R. 
Watson,  plaintiffs  were  the  owners  and  entitled  to  the  possession  of 
all  of  said  real  and  personal  property,  and  that  on  said  date  the  de- 
fendant entered  on  said  premises  and  ejected  plaintiffs  therefrom, 
and  since  said  date  has  unlawfully  withheld  from  plaintifb  the  posses- 
sion thereof,  to  their  damage  in  the  sum  of  $8000. 

"Amplifying  the  foregoing  allegations,  plaintiffs  alleged  that  prior 
to  the  year  1882,  the  defendant  M.  C.  Harris,  alias  M.  C.  Watson, 
lived  in  the  State  of  Georgia  in  the  same  community  with  the  de- 
ceased S.  R.  Watson,  and  with  these  plaintiffs;  that  the  said  M.  C. 
Harris,  while  in  Georgia,  knew  the  deceased  and  the  plaintiff  Sallie 
Watson  were  legalJy  married;  that  in  the  year  1882  deceased  S.  R. 
Watson  left  the  State  of  Georgia,  and  came  to  the  State  of  Texas, 
settling  in  Falls  County;  that  defendant  M.  C.  Harris  left  the  State 
of  Georgia  at  about  the  same  time,  came  to  Falls  County  and  there- 
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after  lived  with  S.  R.  Watson  in  Falls  and  Lampasas  Counties,  claim- 
ing to  be  his  wife,  and  going  under  the  name  of  M.  C.  Watson;  that 
during  all  of  tliis  time  she  actually  knew  that  S.  K.  Watson  was  le- 
gally married  to  plaintifif  Sallie  Watson;  that  plaintiff  Sallie  Watson 
was  still  living,  and  that  Sallie  Watson  and  S.  E.  Watson  had  never 
been  divorced;  that  the  defendant  M.  C.  Harris,  alias  M.  C.  Watson, 
continued  to  live  with  S.  R.  Watson,  claiming  to  be  his  wife  until 
the  date  of  his  death  on  April  6,  1908. 

"It  was  further  alleged  that  when  S.  E.  Watson  left  Georgia  he 
had  about  $500  in  money,  and  that  the  defendant  had  nothing;  that 
after  defendant  and  S.  E.  Watson  had  lived  together  in  Texas  from 
about  1882  until  18lf3,  S.  R.  Watson  bought  a  farm  in  Falls  County 
for  which  he  paid  $500  cash,  and  executed  his  three  notes  for  $2000, 
the  deed  being  taken  in  the  name  of  S.  R.  Watson,  and  the  considera- 
tion paid  by  him,  and  the  release,  upon  the  payment  of  the  notes, 
being  made  to  him;  that  thereafter,  on  November  30,  1896,  S.  R. 
Watson  and  defendant,  signing  under  the  name  of  M.  C.  Watson,  sold 
the  Falls  County  farm  for  $3750,  the  purchase  price  being  evidenced 
by  vendor's  lien  notes,  which  were  afterwards  paid ;  that  upon  the  sale 
of  this  Falls  County  property,  S.  R.  Watson  and  defendant  immedia- 
tely moved  to  Lampasas  County,  and  continued  to  live  together  as 
husband  and  wife;  that  on  December  1,  1897,  they  purchased  for  the 
sum  of  $2000,  $800  of  which  was  paid  in  cash,  the  tract  of  170  acres 
of  land  first  described  in  the  petition,  the  balance  of  the  purchase 
money  being  secured  by  i?he  vendor's  lien  nottes  of  the  Watsons,  pay- 
able in  1898,  1899,  1900  and  1901,  and  the  deed  being  taken  in  the 
name  of  M.  C.  Watson. 

"That  in  1904,  S.  R.  Watson  purchased  the  second  tract  of  170 
acres  described  in  the  petition,  paying  therefor  $700  in  cash,  and  as- 
suming payment  of  vendor's  lien  notes  on  the  land,  which  notes  he 
subsequently  paid  off;  that  the  deed  to  this  tract  was  also  taken  in 
the  name  of  M.  C.  Watson. 

"That  on  September  10,  1907,  S.  R.  Watson  purchased  the  third 
tract,  containing  160  acres  of  land  described  in  the  petition,  paying 
therefor  $840  in  cash,  and  executing  his  notes  for  the  balance,'  the 
deed  to  this  tract  being  taken  in  the  name  of  S.  R.  Watson. 

Plaintiffs  further  alleged  that  while  the  deeds  to  the  first  two  tracts 
of  land  were  taken  in  the  name  of  M.  C.  Watson,  defendant,  that  the 
purchase  money  for  each  was  the  proceeds  of  the  sale  of  the  Falls 
Coiurty  farm,  and  Hhe  earnings  of  S.  R.  Watson ;  that  «Lt  the  time  tlie 
deed  to  the  first  tract  was  made,  S.  R.  Watson,  deceased,  was  about 
sixty  years  of  age,  was  a  very  illiterate  man,  was  mentally  weak  and 
was  wholly  under  the  influence  and  control  of  defendant,  who  was  a 
determined  and  strong-minded  woman;  that  defendant  persuaded  and 
induced  S.  R.  Watson  to  have  the  deeds  to  the  two  tracts  of  land  made 
to  her,  with  the  intention  and  design  of  improperly  obtaining  from 
S.  R.  Watson,  a  portion  of  his  property,  and  of  defrauding  his  legal 
wife,  plaintiff  Sallie  Watson,  and  his  legal  heirs  out  of  said  property. 

"Plaintiff  alleged  that  the  facts  set  forth  created  a  resulting  trust 
inuring  to  their  benefit;   that   defendant  held   all   of   the   property 
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aforesaid  in  trust  for  them,  as  surviying  wife  and  heirs  of  S.  B.  Wat- 
son. 

'The  petition  also  contained  appropriate  allegations  showing  that 
defendant  had  disposed  of  certain  of  the  personal  property,  with  a 
prayer  for  judgment  against  her  for  its  value;  also,  with  allegation 
of  value  of  rents  and  revenue,  and  prayer  for  damages.  Plaintiff  prayed 
judgment  for  the  restitution  and  possession  of  the  lands  described, 
and  of  the  personal  property,  for  costs,  etc. 

"By  her  first  amended  answer,  filed  April  14,  1909,  defendant 
plead  general  demurrer,  general  denial,  plea  of  not  guilty  and  spec- 
ially plead  three,  five  and  ten  years  statutes  of  limitation;  prayed 
that  the  cloud  cast  upon  her  titles  because  of  plaintiffs'  claims  be  re- 
moved, and  also  plead  the  four  years  statute  of  limitations,  referring 
to  cause  of  action  other  than  those  for  the  recovery  of  realty. 

"On  a  trial  before  the  court  without  *  jury,  judgment  was  ren- 
dered for  defendant  for  all  of  the  land  and  personal  property  sued  for, 
and  quieting  her  in  her  title  thereto.  To  the  judgment  of  the  court 
the  plaintiffs  excepted,  and  in  open  court  gave  notice  of  appeal  to  this 
court.  Thereafter,  on  May  18,  1909,  plaintiffs  filed  an  appeal  bond 
herein. 

"At  the  request  of  the  plaintiffs  the  court  filed  herein  his  findings 
of  fact  and  conclusions  of  law,  as  follows: 

"Findings  of  fact. — 1.  I  find  that  the  plaintiffs  reside  in  the 
State  of  Georgia,  and  ihmt  the  plainibiff  Sal'lie  Wsvtaon  is  the  le^  sur- 
viving wife  of  S.  S.  W-atson,  deceased,  who  died  April  6,  1908;  that 
Sallie  Watson  and  S.  R.  Watson  were  lawfully  married  in  Marion 
County,  Georgia,  in  the  year  1868,  and  the  other  parties  plaintiff  are 
the  lawful  children  of  S.  R.  Watson  and  Sallie  Watson. 

"2.  I  find  that  S.  R.  Watson  left  his  wife  and  family  in  the  State 
of  Georgia  about  the  year  1882  or  1883,  leaving  them  the  home  and 
property,  and  removed  to  Falls  County,  Texas,  bringing  some  means, 
but  I  can't  say  how  much,  and  lived  with  the  defendant,  M.  C.  Harris, 
as  his  wife,  until  shortly  before  his  death  in  1908. 

"3.  I  find  that  S.  R.  Watson  was  never  divorced  from  Sallie  Wat- 
son and  was  legally  married  to  her,  at  the  time  of  his  death. 

"4.  I  find  that  M.  C.  Harris,  the  defendant,  lived  in  the  State  of 
Georgia,  and  in  the  same  commundty  in  wliich  S.  R.  Watson  and  his 
family  lived,  and  left  the  State  of  Georgia  ^at  atxrait  the  same  time  ttiat 
S.  R.  Watson  left;  and  that  she  knew  Sallie  Watson,  the  wife  of  S. 
R.  Watson,  and  knew  that  Sallie  Watson  was  alive  and  had  never 
been  divorced  from  S.  R.  Watson.  That  defendant  was  never  married, 
but  had  three  children  when  she  left  Georgia;  also  some  means,  but 
how  much  I  cannot  say. 

"5.  I  find  that  in  1892,  S.  R.  Watson  and  the  defendant  purchased 
110  acres  of  land  in  Falls  County,  Texas,  for  which  they  paid  $2556, 
$500  of  which  was  cash,  $300  of  which  was  claimed  by  the  defendant 
as  her  separate  property,  and  $200  as  that  of  her  son.  The  remaining 
$2066  was  evidenced  by  the  joint  notes  of  S.  R.  Watson  and  the  de- 
fendant, and  were  paid  by  them  by  money  earned  by  their  joint  labor, 
and  joint  efforts  on  the  farm. 
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"6.  I  find  that  on  November  30,  1896,  S.  R.  Watson  and  the  de- 
fendant sold  the  110  acre  farm  in  Falls  County  for  the  snm  of  $3750. 
The  defendant  claimed  the  proceeds  of  this  sale  as  her  property,  the 
said  S.  B.  Watson  stating  that  it  was  hers,  and  she  deposited  this 
money  with  one  J.  L.  Litteral,  and  afterwards  loaned  the  money  to 
J.  L.  Litteral  and  took  his  note  therefor  in  his  name. 

"7.  I  find  that  on  December  1,  1897,  the  defendant  purchased  a 
tract  of  170  acres  of  land  in  Lampasas  County,  Texas,  taking  the 
title  in  the  name  of  M.  C.  Watson,  and  paid  therefor  $800  cash,  and 
four  notes  of  $300  each,  which  were  given  and  paid. 

"8.  I  find  that  on  the  13th  day  t)f  October,  1904,  the  defendant 
purchased  a  second  tract  of  170  acres  of  land  in  Lampasas  County, 
taking  the  title  in  the  name  of  M.  C.  Watson,  paying  $700  cash  and 
assuming  the  payment  of  $400,  which  was  paid.  These  two  170-acre 
tracts  of  land  were  paid  for  out  of  the  funds  secured  from  the  sale 
of  the  Falls  County  tract,  and  from  their  further  joint  labors  in  Lam- 
pasas County,  but  in  what  proportion,  I  can't  say. 

"9.  I  find  that  on  September  10,  1907,  S.  R.  Watson  and  the  de- 
fendant purchased  a  third  tract  of  land  in  Lampasas  County,  taking 
the  title  in  the  name  of  S.  R.  Watson  and  M.  C.  Watson,  paying  there- 
for $1500,  $840  of  which  was  cash,  and  assuming  the  payment  of  two 
notes  of  $300  each,  which  were  not  fully  paid  at  the  date  of  the  death 
of  S.  R.  Watson.  At  the  date  of  the  last  purchase,  S.  R.  Watson  stated 
that  all  the  property  was  the  defendant's.  ' 

"10.  I  find  that  S.  R.  Watson  and  the  defendant  lived  together 
as  man  and  wife  during  the  years  of  their  residence  in  Falls  and  Jjam- 
pasas  Counties,  and  both  worked  in  the  acquisition  of  the  property 
in  their  possession  at  the  death  of  S.  R.  Watson. 

"11.  I  find  that  S.  R.  Watson  left  Texas  in  the  spring  of  1908  to 
go  to  Georgia  on  a  visit,  and  while  there,  died  on  the  Gth  day  of  April, 
and  that  after  his  death  an  attempt  was  made  by  certain  of  his  rel- 
atives to  probate  in  the  courts  of  Georgia,  a  nuncupative  will,  alleged 
to  have  been  made  by  S.  R.  Watson,  but  its  probate  was  denied,  and 
what  property  he  attempted  to  convey  by  this  nuncupative  will,  I  can- 
not say. 

"12.  I  find  that  at  the  death  of  S.  R.  Watson  on  April  6,  1908, 
that  the  personal  property  in  the  possession  cf  S.  R.  Watson  and  the 
defendant,  amounted  in  value  to  about  $800,  and  that  a  reasonable 
value  of  all  the  lands  was  $5000. 

"13.  I  cannot  say  what  property  or  means  S.  R.  Watson  or  the  de- 
fendant had  or  owned  as  their  property  at  the  time  they  came  to 
Texas,  nor  can  I  say  in  what  proportion  their  joint  efforts  have  con- 
tributed to  the  accumulation  of  the  property  in  their  possession  at 
the  date  of  the  death  of  S.  R.  Watson. 

^'Conclusions  of  law. — 1.  Plaintiffs  having  specifically  plead  their 
title  claiming  as  heirs  of  S.  R.  Watson,  deceased,  they  must  be  re- 
stricted to  this  title. 

"2.  Plaintiff  Sallie  Watson,  not  claiming  title  by  virtue  of  any 
community  rights,  but  claiming  as  heir  of  S.  R.  Watson,  is,  therefore, 
precluded  from  recovering  herein  as  to  her  community  rights  in  prop- 
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erty  that  might  have  been  owned  by  S.  B.  Watson  at  his  death,  and 
could  only  recover  herein  a  right  to  one-third  for  life  of  his  realty 
and  one-third  absolutely  of  all  personal  property  in  fact  owned  by 
S.  B.  Watson  at  his  death. 

"3.  The  court  further  concludes,  that  if  the  plaintiff  Sallie  Wat- 
son could,  under  her  petition,  recover  as  to  a  community  interest  or 
right,  that  the  same  would,  as  to  the  two  tracts  of  170  acres  each, 
conveyed  to  M.  C.  Watson,  be  barred  from  recovery  by  the  four  years' 
statute  of  limitation  interposed  by  defendant. 

"4.  The  court  concludes  that  no  resulting  trust  is  shown  in  favor 
of  plaintiffs  to  the  two  tracts  of  170  acres  each,  it  not  being  shown 
that  such  was  intended  by  the  parties  at  the  time  the  title  to  said 
two  tracts  of  land  wias  made  to  M.   C.  Watson. 

"5.  The  court  further  concludes  that  plaintiffs  have  failed  to  es- 
tablish their  right  to  recover  any  part  of  the  interest  of  S.  B.  Watson 
in  the  160-acre  tract  of  land  conveyed  to  S.  B.  Watson  and  M.  C. 
Waifcson,  by  their  faii'lure  to  estlablish  their  title  by  evidence  from  either 
the  sovereignty  of  the  soil,  or  from  common  source. 

"6.  The  court  further  concludes  that  plaintiffs  cannot  recover  as 
to  any  personal  or  separate  property  of  S.  B.  Watson,  it  not  being 
shown  that  he  actually  owned  any  at  the  date  of  his  death/' 

Appellants'  first  and  second  assignments  of  error,  complain  of  the 
trial  court's  first  and  second  oonclusioais  of  law,  the  contention  being, 
that  the  plaintiffs'  petition  was  sufficient  to  entitle  the  plaintiff  Sallie 
Watson  to  recover  upon  the  theory  that  the  property,  or  a  portion  of 
it,  was  the  communitv  estate  of  herself  and  her  deceased  husband. 
We  sustain  that  contention  and  hold  that  the  court  below  erred  in  the 
rulings  referred  to.  It  is  true,  as  pointed  out  in  appellee's  brief,  that 
the  petition  did  not,  in  specific  terms,  allege  that  the  defendant  held 
the  property  sued  for  in  trust  for  the  plaintiffs  as  surviving  wife,  and 
heirs  of  S.  B.  Watson,  nor  did  it  allege  that  Sallie  Watson  sued  in 
her  right  as  survivor  of  the  community,  and  it  alleged  that  S.  B. 
Watson  was  the  owner  of  the  property  sued  for,  at  the  time  of  his 
death,  and  that  the  plaintiffs  were  entitled. to  it  as  his  legal  heirs. 
It  did  allege  that  the  plaintiff,  Sallie  Watson,  was  the  lawful  wife  of 
S.  B.  Watson  long  prior  to,  and  at  the  time  he  acquired  the  property, 
and  did  allege  that  the  defendant  was  holding  it  in  trust,  and  the  nec- 
essary implication  would  be  that  the  plaintiffs  were  the  beneficiaries 
in  the  trust  referred  to.  Even  as  against  a  general  demurrer,  the  rule 
is,  thait  a  pleading  is  not  to  be  striotily  construed,  and  it  is  to  be  aided 
by  all  reasonable  inferences  and  intendments.  That  being  the  rule 
in  considering  a  general  demurrer  to  the  petition,  most  assuredly  the 
same,  if  not  a  more  liberal  rule,  should  be  applied  when  that  plead- 
ing is  considered  for  the  purpose  of  rendering  judgment.  Hence,  we 
hold  that  the  petition  in  this  case  entitled  the  plaintiff,  Sallie  Watson, 
to  whatever  rights  enured  to  her  by  reason  of  the  fact  that  she  was  the 
wife  of  S.  B.  Watson,  as  disclosed  by  the  testimony  and  the  findings 
of  fact. 

The  third  assignment  assails  the  trial  court's  third  conclusion  of 
law,  to  the  effect  that,  as  to  the  two  170  acre  tracts  of  land,  Mrs.  Sal- 
lie Watson's  right  to  recover  her  community  interest  was  barred  by 
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the  four  years  statute  of  limitation.  In  its  essential  features,  the  suit 
was  an  action  in  trespass  to  try  title^  and  not  an  equitable  action  to 
cancel  deeds;  and  therefore,  the  four  years  statute  of  limitation  had 
no  application,  and  the  court  erred  in  ruling  otherwise.  (Stafford  v. 
Stafford,  96  Texas,  106;  Bell  County  v.  Felts,  120  S.  W.,  1065  and 
1072). 

The  fourth  assignment  is  addressed  to  the  trial  court's  fourth  con- 
clusion of  law,  holding  that  no  resulting  trust  was  shown  in  favor  of 
the  plaintiffs  to  the  two  170  acre  tracts  of  land.  The  court  found, 
as  a  fact,  that  S.  B.  Watson  and  the  defendant  purchased  a  tract  of 
land  in  FaJls  County  in  1892,  for  a  oonsideration  of  $2556;  that 
$2056  thereof  was  paid  in  money  earned  by  their  joint  labors  and 
efforts  on  the  farm;  that  they,  subsequently,  sold  the  Falls  County 
land,  and  in  1897  bought  a  tract  of  170  acres  in  Lampasas  County, 
and  in  1904,  bought  another  tract  of  170  acres  in  the  same  county, 
being  the  two  tracts  involved  in  this  suit;  and  that  these  two  tracts 
of  land  were  paid  for  out  of  the  funds  derived  from  the  sale  of  the 
Falls  County. tract,  and  from  their  joint  labors  in  Lampasas  County. 
It  is  true  that  the  deeds  to  the  two  tracts  referred  to,  were  taken  in 
the  name  of  the  defendant.  In  Hayworth  v.  Williams,  102  Texas,  308, 
116  S.  W.,  45,  our  Supreme  Court,  in  considering  the  rights  of  a  mar- 
ried woman  occupying  the  same  relation  to  a  man  that  the  defendant 
in  this  case  occupied  towards  S.  R.  Watson,  used  this  language: 

''The  records  show  that  in  1880  the  land  in  suit  was  conveyed  by 
deed,  regularly  executed  to  Thomas  Jefferson,  for  a  recited  cash  con- 
sideration, acknowledged  to  have  been  paid  by  him  at  the  time.  Mar- 
greth  Williams*  right  in  this  property  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury  under  proper  instructions.  If  Margreth  Williams 
can  show  that  the  money  with  which  the  land  was  purchased,  was  ac- 
quired in  whole,  or  in  part,  by  her  labor  in  connection  with  Thomas 
Jefferson,  before  the  time  when  the  land  was  purchased,  then  she  would 
be  entitled  to  a  share  in  the  land  in  the  proportion  that  her  labor 
contributed  in  producing  the  purchase  money.  Nothing  which  she 
did  contributing  to  the  improvement  of  the  property  or  otherwise  in 
connection  with  Thomas  Jefferson  after  the  deed  was  made,  and  the 
land  paid  for,  can  affect  the  title.  Her  right  must  have  existed  in  the 
fund  which  purchased  the  land,  and  no  trust  in  favor  of  Margreth 
Williams  will  arise  out  of  the  dealings  between  her  and  Jefferson, 
after  the  title  had  vested  in  him.  Allen  v.  Allen,  101  Texas,  362, 
107  S.  W.,  528;  Kinlow  v.  Kinlow,  72  Texas,  639. 

"It  is  not  necessary  that  Margreth  Williams  should  prove  that  she 
produced  by  her  labor  a  part  of  the  very  money  that  was  used  in  pur- 
chasing the  land.  If  she  and  Thomas  Jefferson  were  working  together 
to  a  common  purpose,  and  the  proceeds  of  labor  performed  by  them 
became  the  joint  property  of  the  two,  then  she  would  occupy  the  po- 
sition that  a  man  would  have  occupied  in  relation  to  Thomas  Jeffer- 
son under  the  same  circumstances;  each  would  own  the  property  ac- 
quired in  proportion  to  the  value  of  his  labor  contributed  to  the  ac- 
quisition of  it.  In  the  statement  of  the  evidence  in  this  case  by  the 
court,  as  it  is  submitted  to  us,  there  is  no  mention  made  of  the  finan- 
cial condition  of  Thomas  Jefferson  or  of  Margreth  Williams,  at  the 
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time  that  they  united  their  fortunes  unlawfully,  nor  his  financial  con- 
dition at  the  time  he  came  to  Texas.  The  source  from  which  the 
money  was  derived  for  the  purchase  of  the  land,  is  not  made  to  -appear. 
The  legal  title  was  vested  in  Thomas.  Jefferson  by  the  deed,  and,  in 
order  to  participate  in  that,  Margreth  Williams  must  show  a  state  of 
facts  which  made  Thomas  Jefferson  a  trustee  for  her  benefit,  and  must 
prove  such  facts  as  will  enable  the  jury  to  say,  whether  or  not,  she 
contributed  anything  to  the  purchase  of  the  land,  and  if  so,  the  pro- 
portion of  her  contribution.^* 

As  shown  by  the  case  cited,  S.  R.  Watson  acquired  an  interest  in 
the  two  170  acre  teicts  to  the  extent  of  the  consideration  furnished  by 
him.  The  findings  show  that  they  were  paid  for  out  of  tlie  funds  ob- 
tained from  the  sale  of  the  Falls  County  tract,  and  the  joint  labors 
of  S.  R.  Watson  and  the  defendant;  but  in  what  proportion  of  joint 
labors,  the  judge  said  he  could  not  determine.  The  seventh  -and  eighth 
findings  of  fact  show  that  a  cash  payment  of  $800  was  made  when  the 
first  170  acre  tract  was  purchased,  and  that  a  like  payment  of  $7fl0 
was  made  when  the  other  170  acre  tract  was  purchased.  Now,  it  is 
clear  that  these  two  payments,  amounting  to  $1500,  were  made  out  of 
the  proceeds  of  the  sale  of  the  Falls  County  land.  The  Falls  County 
tract  was  deeded  to  S.  R.  Watson,  and  if  the  proof  failed  to  show,  as 
the  trial  court  held,  what  proportion  of  the  consideration  paid  for 
that  land  was  furnished  by  the  defendant,  the  court  should  have 
treated  the  whole  of  the  $1500  comprising  the  two  cash  payments  for 
the  170  acre  tracts,  as  the  property  of  S.  R.  Watson;  ana,  to  that  ex-' 
tent  at  least,  the  defendant  held  those  two  tracts  in  trust  for  the  plain- 
tiffs, unless  the  defendant  acquired  title  to  the  $1500  referred  to  by 
donation  or  gift  from  S.  R.  Watson.  On  the  latter  subject,  the  court, 
for  some  reason,  made  no  specific  finding,  but  merely  stated  that  the 
defendant  claimed  the  proceeds  of  the  sale  of  the  Falls  County  land, 
took  possession  thereof,  and  loaned  it  out,  and  took  the  note  in  the 
name  of  S.  R.  Watson,  and  that  he  stated  that  it  was  hers.  Instead 
of  reciting  the  testimony  bearing  on  the  question,  the  trial  court  should 
have  made  a  finding  as  to  whether  or  not  S.  R.  Watson  made  a  gift 
of  the  money  refered  to,  to  the  defendant.  If  such  gift  was  made, 
the  plaintiffs,  who  assert  title  through  and  under  S.  R.  Watson,  must 
fail.  This,  however,  would  not  be  the  case  as  to  the  plaintiff  Sallie 
Watson  claiming  title  by  virtue  of  her  community  right.  While  it  is 
true  that  the-  husband,  when  not  acting  in  fraud  of  the  rights  of  the 
wife,  can  sell,  or  otherwise  dispose  of  community  property  without  her 
construe,  he  can  not,  in  fraud  of  her  rights,  give  or  donate  her  interest 
therein  to  a  stranger.  (Pom.  Eq.  Jur.  sec.  503;  Martin  v.  Moran, 
11  Texas  Civ.  App.,  509,  32  S.  W.,  904).  It  is  so  repugnant  to  our 
sense  of  justice  that  this  court  will  never  sanction  the  proposition  that 
a  husband  may  desert  his  lawful  wife,  and,  while  living  in  adultery 
with  another  woman,  donate  to  the  latter  as  a  gift,  his  wife's  interest 
in  the  property  owned  by  them  in  common,  unless  the  Ijegiskture 
enacts  a  law  which  will  admit  of  no  other  construction.  Of  course, 
the  rule  is  different  as  to  children  and  all  others  who  claim  title  by 
inheritance,  because  an  heir  cannot  question  the  right  of  his  ancestor 
to  do  as  he  pleases  with  his  property.     But  that  rule  of  law  has  no 
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application  to  a  husband  or  wife  asserting  title  under  the  statute  reg- 
ulating the  status  of  community  property. 

Before  leaving  the  fourth  assignment  of  error  it  is  deemed  proper 
to  note,  that  the  trial  court  seemed  to  entertain  the  view  that  there 
could  be  no  resulting  trust,  unless  it  was  shown  affirmatively  that  the 
parties  to  the  transaction  intended  that  such  trust  should  exist.  That 
was  a  mistaken  view,  the  rule  being,  that  when  the  consideration  is 
furnished  by  one  person  and  the  title  taken  in  the  name  of  another,  a 
trust  results  in  favor  of  the  party  furnishing  the  consideration,  unless 
facts  and  circumstances  be  shown  which  will  rebut  the  presumption 
that  a  trust  was  intended.  In  fact,  in  many  instances,  a  trust  will 
exist  although  such  was  not  the  intention  of  either  the  grantor  or  the 
grantee.  For  instance,  if  A  places  funds  in  the  hands  of  B,  to  be 
used  for  a  particular  purpose,  and  B,  for  the  purpose  of  defrauding 
A,  invests  such  funds  in  real  estate,  taking  the  title  in  his  own  name 
without  the  consent  of  A,  he  will  hold  the  title  in  trust  for  A.  The 
principle  referred  to  is  well  stated  by  the  author  heretofore  cited: 
'^uity  first  introduced  the  principle  that  in  all  transactions  of  men 
concerning  knd — their  transfers  and  bargains — the  consideration 
is  the  essential  fact  which  determines  the  real  beneficial  ownership, 
wherever  the  legal  title  may  be  vested.  The  consideration  draws  to 
it  the  equitable  right  of  property;  the  person  from  whom  the  con- 
sideration actually  comes,  under  whatever  form  or  appearance,  is  the 
true  and  beneficial  owner.  This  grand  principle  extends  not  only  to 
dealings  which  are  intentional  and  rightful,  hut  to  those  which  are 
fraudulent,  or  in  any  manner  wrongful  or  unconscientious."  (Pom. 
Eq.  Jut.  sec.  981.)  See  also  Smith  v.  Strahnn,  16  Texas,  320;  Hen- 
drix  V.  Nunn,  46  Texa^,  147;  Bums  v.  Boss,  71  Texas,  519. 

By  the  fifth  assignment  appellant  complains  of  the  fifth  conclusion 
of  law,  wherein  the  court  held  that  the  plaintiffs  were  not  entitled 
to  recover  any  part  of  the  160  acre  tract  of  land  conveyed  to  S.  R. 
Watson  and  M.  C.  Watson,  because  they  had  failed  to  deraign  title 
from  the  government,  or  to  show  common  source  of  title,  appellant^s 
contention  being  that  common  source  of  title  was  shown.  As  to  that 
tract  of  land,  the  proof  shows  that  both  the  plaintiffs  and  the  defend- 
ant claimed  title  under  the  same  deed,  which  was  sufficient  proof  of 
common  source  of  title. 

The  sixth  assignment  relates  to  the  trial  court*s  holding  in  regard 
to  the  personal  property.  Much  of  what  has  already  been  said  has 
application  to  that  branch  of  the  case,  with  this  difference :  If  there 
was  no  written  title  to  the  personal  property,  the  legal  title  rested  in 
both  S.  R.  Watson  and  the  defendant;  and,  in  the  absence  of  proof  to 
the  contrary,  it  might  well  be  assumed  that  each  furnished  half  of  the 
consideration,  and  owned  an  undivided  one-half  interest,  unless  it 
should  be  made  to  appear  that  S.  B.  Watson  had  undertaken  to  donate 
or  give  his  interest  therein  to  the  defendant,  in  which  event  the  rules 
of  kw  hereinbefore  announced  concerning  gifts,  would  have  applica- 
tion. 

The  trial  courts  findings  of  fact  are  not  sufficient  to  enable  this 
court  to  dispose  of  the  case  on  its  merits.     Therefore,  on  account  of 
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the  errors  referred  to,  the  judgment  ia  reversed  and  the  cause   re- 
manded for  another  trial. 

Reversed  and  remanded. 


Mabel  Andebson  et  al.  y.  Ben  McOeb  bt  al. 

Decided  May  25,  1910. 

1.— Homeitead — ^ZniolTent  Eftate. 

On  the  death  of  the  owiner,  the  estate  beinff  insolvent  and  a  constituent 
member  of  the  family  surviving,  the  honuetead  descends  to  the  heirs  free 
from  the  claims  of  creditors. 

8. — 8ame--Conititiie&t  of  Family — Grandchildren — ^Divorced  Daughter. 

Under  article  2046,  Revised  Statutes,  providing  that  the  homestead  of 
decedent  shall  be  set  aside  for  the  ''benefit  of  the  widow  and  minor  children 
and  unmarried  daughters,"  grandchildren  are  not  entitled  to  the  benefit  of  the 
homestead,  but  a  daughter  once  married,  but  divorced  and  living  with  the  fam- 
ily, is  an  "unmarried  daughter"  within  the  meaning  of  the  statute. 

8. — Same — ^Debts — ^Partition — ^Lien. 

The  husband  and  wife  having  died,  leaving  an  insolvent  estate  on  which 
no  administration  was  had,  and  a  homestead  occupied  by  a  divorced  daughter, 
the  homestead  descended  to  the  heirs  free  from  the  claims  of  creditors.  On  its 
partition  between  the  heirs,  one  of  them  who  had  paid  or  purchased  debts 
against  the  decedent  acquired  no  right  to  have  them  enforced  as  a  lien  in  his 
favor  against  the  homestead. 


One  of  the  heirs  who  had  paid  the  taxes  .assessed  against  the  interest  of 
all  in  the  homestead,  on  its  sale  for  partition  between  them  was  entitled  to 
payment,  out  of  the  proceeds  before  their  division,  of  the  portion  of  the  tax 
so  paid  which  was  chargeable  against  the  interest  of  the  other  heirs  in  the 
property. 

6. — Gates  Dittingnished. 

Roco  V.  Green,  60  Texas,  483;  Trammel  v.  Neal,  1  Posey,  U.  C,  63;  Roots 
V.  Robertson,  93  Texas,  366;  Wilkins  v.  Briggs,  48  Texas  Civ.  App.,  696,  dis- 
tinguished from  this  case. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  be- 
low before  Hon.  Marshall  Surratt. 

James  E.  T eager,  for  appellants. — The  homestead  right  descended 
and  vested  in  the  daughter  and  grandaughters  who  contintied  to  ac- 
cnpy  said  property  as  a  homestead  and  as  constituents  of  said  family, 
free  from  lien  of  creditors.  Rev.  Stats.,  arts.  2396,  2046;  Clark  v. 
Goins,  23  S.  W.,  703;  Roco  v.  Green,  50  Texas,  483;  Wilkins  v.  Briggs, 
48  Texas  Civ.  App.,  596;  Zwerneraann  v.  Rosenburg,  76  Texas,  522; 
Cameron  v.  Morris,  83  Texas,  14;  Lacy  v.  Lockett,  82  Texas,  19L 

When  the  estate  is  insolvent  an  unmarried  daughter  owning  no 
other  homestead  and  remaining  with  the  family  of  a  deceased  mother, 
is  such  a  constituent  of  the  family  as  takes  the  homestead  free  of  the 
claims  of  creditors  of  the  estate.  Kruger  v.  Wolf,  12  Texas  Civ.  App., 
167;  Childres  v.  Henderson,  76  Texas,  664, 
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Prendergast  &  Williamson,  for  ^appellee. — ^The  land  partitioned  was 
not  the  homestead  of  Lucy  A.  Evans'  grandchildren  and  her  four 
times  widowed  daughter.  Boco  v.  Green,  50  Texas,  483;  Trammell 
V.  Neal,  1  Posey,  IT.  C.  63;  Boots  v.  Eobert«on,  93  Texas,  365;  Wil- 
kins  V.  Briggs,  48  Tex^  Civ.  App.,  596. 

BICE,  Associate  Justice. — ^Appellants,  as  part  of  the  heirs  of 
Hugh  and  Lucy  A.  Evans,  deceased,  brought  this  suit  for  the  parti- 
tion of  15  80/100  acres  of  land,  constituting  their  rural  homestead, 
situated  near  Waco,  in  McLennan  County,  against  Ben  McGee  and  his 
two  minor  children,  Edwin  and  Margaret  McGee,  who  were  the  grand- 
children and  remaining  heirs  of  said  decedents,  making  the  usual  aver- 
ments therefor,  and  alleging  that  there  were  no  debts  against  said 
estate  and  no  necessity  for  an  administration  thereof. 

Defendant  Ben  McGee  answered  that  Lucy  A.  Evans  died  intestate 
June  20,  1905,  'and  that  at  the  time  of  her  death  she  was  due  Dr. 
King,  on  open  account,  the  sum  of  $18.50,  as  a  medical  bill  for  per- 
sonal services,  and  that  she  was  likewise  due  said  King,  upon  a  note 
executed  by  her  on  March  28,  1905,  the  sum  of  $398,  as  well  as  inter- 
est and  attorney's  fees  thereon,  both  of  which  claims  were,  by  the 
widow  of  said  King,  duly  transferred  to  him  for  value;  and  that  he 
had  likewise  paid  $11.98  taxes  on  said  property,  and  for  all  of  which 
he  asserted  that  he  was  entitled  to  a  lien  or  a  quasi-lien  upon  said 
property,  praying  for  a  foreclosure  thereof. 

A  guardian  ad  litem  being  appointed  for  said  minors,  they  answered, 
pleading  a  general  demurrer  and  general  denial  against  the  petition 
of  plaintiffs,  as  well  as  the  answer  of  the  defendant,  Ben  McGee. 

Plaintiffs  filed  a  supplemental  petition,  containing  general  and 
special  exceptions  to  defendant's  answer  and  general  denial  and  also 
specially  denied  IJie  existence  of  any  lien  upon  said  property,  plead 
limitation  as  against  the  account  and  note,  and  that  the  debt  for 
which  said  note  was  executed  was  barred  prior  to  the  execution  there- 
of, and  admitting  that  Lucy  A.  Evans  died,  intestate,  June  20,  1905, 
but  alleging  that  her  estate  was  insolvent  at  the  time  of  her  death, 
and  that  there  was  no  administration  upon  her  estate  and  none  was 
necessary;  that  said  land  was  the  country  homestead  of  sadd  Hugh 
Evans  and  his  wife,  Lucy  A.  Evans,  and  Lizzie  and  Susie  Murdock, 
their  grandchildren,  and  that  the  same  was  occupied  by  them  as  a 
homestead  at  the  death  of  Hugh  Evans  in  1895;  that  they  owned  no 
other  property,  and  that  the  estate  was  insolvent  at  his  death;  that 
Lucy  Evans  and  said  two  grandchildren,  after  his  death,  continued 
to  occupy  said  land  as  a  homestead  until  the  death  of  Lucy  A.  Evans 
in  1905;  that  the  said  grandchildren  were  adopted  by  Lucy  A.  Evans 
and  they  depended  on  her  for  support;  that  Josephine  Smith  was  a 
married  daughter  of  Hugh  Evans  and  Lucy  A.  Evans  prior  to  1901, 
but  during  said  year  she  was  divorced  from  her  husban^  and,  owning 
no  property  of  her  own,  returned  to  her  mother's,  where  she  lived  as 
one  of  the  family  with  her  mother  and  grand-daughters,  assisting  in 
all  the  household  work,  until  the  death  of  Lucy  A.  Evans  in  1905, 
after  which  time  she  and  said  two  grand-daughters  continued  to  oc- 
cupy said  homestead  for  several  months,  until  they  were  compelled  to 
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temporarily  move  to  town  to  secure  the  services  of  a  physician,  since 
which  time  they  have  been  collecting  the  rents  from  said  place;  that 
said  Mrs.  Smith  has  never  married  since  her  divorce  in  1001,  and  was 
an  unmarried  daughter,  living  and  making  her  home  with  her  mother 
and  family  at  the  time  of  her  death,  occupying  said  land  as  a  home- 
stead, and  has  never  abandoned  the  same,  nor  has  she  ever  owned  any 
other  property;  that  Susie  Murdock  also,  has  a  like  homestead  right 
in  said  property,  and  that  said  homestead  is  not  subject  to  the  alleged 
debts  and  liens. 

The  proof  shows  that  the  land  in  question  was  acquired  by  Hugh 
and  Lucy  A.  Evans  some  time  prior  to  1895,  and  was  occupied  by 
th'em,  together  with  their  grandchildpen,  Lizzie  and  Susie  Murdock,  as 
a  homestead  at  the  time  of  his  death,  which  occurred  in  that  year,  and 
that  subsequent  to  his  death  his  widow,  with  said  two  grandchildren, 
continued  to  reside  upon  said  property  as  their  home  until  her  death, 
which  occurred  in  June,  1905.  It  was  further  shown,  that  Mrs.  Jose- 
phine Smith,  nee  Evans,  one  H)f  the  plaintiffs,  was  the  diaughter  of  said 
Hugh  and  Lucy  A.  Evans,  and  that,  during  frequent  intervals  in  her 
father's  life  time,  subsequent  to  the  death  of  her  first,  and  after  she 
was  divorced  from  her  second  husband,  she  had  lived  and  made  her 
home  with  her  parents;  that  in  1901,  after  being  divorced  from  her 
last  husband,  she  moved  to  her  mother's  home  upon  this  land,  where 
she  continued  to  live  and  make  her  home  until  the  latter's  death,  with 
the  exception  of  short  intervals,  when  she  was  either  visiting  her  rel- 
atives or  temporarily  at  work;  that  she  owned  no  home  and  had  no 
property,  and  for  several  months  after  her  mother's  death  she  and 
said  grandchildren,  who  were  adults  at  the  time  of  their  grand- 
mother's death,  continued  to  live  upon  the  place  until  they  were  forced 
to  move  to  town  to  obtain  medical  treatment  for  Lizzie,  who  was  an 
invalid,  and  subsequently  died,  during  which  period  of  time  they 
rented  out  the  homestead.  We  think  it  is  satisfactorily  shown  that 
the  estates  of  both  Hugh  and  Lucy  A.  Evans  were  insolvent  at  the 
time  of  their  respective  deaths,  and  that  the  parties,  plaintiff  and  de- 
fendant, were  their  children  and  grandchildren,  and  were  entitled  to 
the  respective  interests  asserted  by  them  as  heirs  at  law  in  the  land 
sued  for. 

A  jury  being  waived,  the  case  was  tried  before  the  court,  who,  after 
overruling  all  exceptions  and  demurrers,  rendered  a  decree  establish- 
ing the  rights  of  the  parties  to  the  respective  interests  in  said  land, 
as  alleged,  and  ordered  a  sale  thereof  for  the  purposes  of  partition, 
foreclosing  the  lien  on  all  of  said  land  in  favor  of  said  Ben  McGee, 
for  the  alleged  $11.98  taxes  paid  by  him,  and  on  half  of  said  land  in 
his  favor  for  said  note,  decreeing  that  he  was  entitled  to  a  1-55  in- 
terest therein,  and  directing  the  payment  of  the  remainder  of  said 
money,  after  the  satisfaction  of  said  liens,  to  the  parties  in  accord- 
ance with  their  respective  interests,  from  which  judgment  this  appeal 
is  prosecuted. 

The  controlling  question,  therefore,  presented  by  this  'appeal  seems 
to  be,  whether  or  not  the  title  to  the  land  in  controversy,  which  was 
the  homestead  of  the  family  of  Lucy  A.  Evans  in  her  life  time,  upon 
her  death  descended  to  and  vested  in  her  heirs,  freed  from  the  claims 
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oi  CTeditoTSy  on  the  ground  that  she  left  sniriving  her  in  the  persons 
of  Mrs.  Josephine  Smith  and  said  grand-daughters,  snch  constituents 
of  the  family  as  entitled  them  to  homestead  rights  therein,  because, 
if  this  question  is  determined  in  favor  of  appellants,  then  it  is  clear 
that  the  court  erred  in  foreclosing  said  lien  in  behalf  of  said  McGee, 
with  the  exception  of  his  claim  for  taxes. 

The  homestead  of  the  family  is  exempt  from  forced  sale  for  the 
payment  of  all  debts,  except  the  purchase  money,  taxes  and  for  work 
and  material  used  in  constructing  improvements  thereon,  etc.,  during 
the  life  time  of  its  owners  (Constitution,  art.  16,  sec.  50).  And  sec- 
tion 52  of  said  article  provides  that,  on  the  death  of  the  husband  or 
wife,  or  both,  the  homestead  shall  descend  and  vest  in  like  manner  as 
other  real  property  of  the  deceased,  and  shall  be  governed  by  the  same 
laws  of  descent  and  distribution;  but  it  shall  not  be  partitioned  among 
the  heirs  of  the  deceased  during  the  lifetime  of  the  surviving  hus- 
band or  wife,  or  so  long  as  the  survivor  may  elect  to  use  or  occupy 
the  same  as  a  homestead,  or  so  long  as  the  guardian  of  the  minor  chil- 
dren of  the  deceased  may  be  permitted,  under  the  order  of  the  proper 
court  having  jurisdiction,  to  use  and  occupy  the  same.  In  discussing 
this  section  of  the  constitution  in  Zwernemann,  Guardian,  v.  Yon 
Rosenberg,  76  Texas,  522,  Chief  Justice  Gaines  says  that  under  the 
probate  act  of  1848,  it  had  been  decided  that  in  insolvent  estates  the 
widow  and  minor  children  took  an  absolute  title  to  the  homestead, 
to  the  exclusion  of  adult  heirs.  Citing  Horn  v.  Arnold,  52  Texas, 
161.  And  that  it  was  probably  the  purpose  of  this  provision  to  pre- 
vent a  repetition  of  that  legislation.  That  when  the  present  consti- 
tution was  adopted,  the  policy  of  exempting  from  administration  for 
the  payment  of  debts  such  property  of  the  decedent  as  had  been  ex- 
empt from  forced  sale  during  his  life  time,  had  been  steadily  pursued  by 
our  Legislatures.  ^Hn  this  we  have  found  ^o  variableness  nor  shadow 
of  a  turning.'  First,  by  the  Act  of  the  9th  of  January,  1843,  it 
was  provided  that  'the  same  amount  of  property  and  the  same  kind, 
if  80  much  belong  to  the  esta^te  in  kind,  that  is  exempt  from  sale 
under  fieri  facias  or  execution,  be  and  the  same  is  hereby  declared  to 
be  exempt  from  sale  by  order  of  any  probate  court.'  By  the  law  of 
1846,  the  exemption  was  enlarged  by  providing  that  in  the  event  there 
should  not  be  among  the  effects  of  the  deceased  all  of  the  specific  ar- 
ticles exempt  from  forced  sale  by  the  Constitution  and  laws  of  the 
State,  a  sale  of  sufficient  property  should  be  ordered  in  order  to  pur- 
chase «uch  articles  for  ttie  use  of  iHie  widow  and  children.  Pasch.  Di^. 
art.  1305,  note,  481.  The  rights  of  the  widow  and  children  were  still 
further  enlarged  by  the  Act  of  March  20,  1848 ;  and  in  Green  v.  Crow, 
17  Texas,  180,  it  was  held  that  under  that  Act,  in  case  of  an  insolvent 
estate,  the  widow  and  children  took  an  absolute  title  to  the  exempt 
property  set  apart  to  them.  The  probate  law  of  1870  seems  to  give 
emphasis  to  the  provision  that  as  *  rule,  credftwrs  have  no  claim  upon 
the  property  of  a  decedent  previously  exempt  from  forced  sale,  by  pre- 
scribing that  in  ease  a  constituent  of  the  family  survive  such  property 
*does  not  form  «ny  part  of  the  estate  of  a  deceased  person.'  In  Scott 
V.  Cunningham,  60  Texas,  566,  this  provision  was  given  a  construc- 
tion in  harmony  with  the  former  laws  upon  the  same  subject.     This 
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was  the  law  in  force  when  the  existing  Constitution  took'eflEect.  In 
our  opinion,  it  was  not  repugnant  to  any  provision  of  that  instrument, 
and  therefore,  continued  in  force  until  repealed  by  subsequent  legis- 
lation. Under  none  of  the  laws  cited  was  the  exempt  property  sub- 
ject to  be  sold  by  the  order  of  the  court  of  probate  in  case  a  constitu- 
ent of  decedent's  family  survived." 

Continuing,  he  says:  "When  we  turn  to  our  existing  statutes  the 
intention  of  the  Legislature  is  clear.  Article  1993,  (now  2046)  Bo- 
viscd  Statutes,  reads  as  follows:  'At  the  first  term  of  the  court  after 
an  inventory,  appraisement  and  list  of  claims  have  been  returned,  it 
shall  be  the  duty  of  the  court,  by  an  order  entered  upon  the  minutes, 
to  set  apart  for  the  use  •and  benefit  of  the  widow  and  minor  children 
and  unmarried  daughters  remaining  with  the  family  of  the  deceased, 
all  such  property  of  the  estate-  as  may  be  exempt  from  execution  or 
forced  sale  by  the  Constitution  and  laws  of  the  Stete,  with  the  exception 
of  any  exemption  of  one  year's  supply  of  provisions.^  Article  2002,  (now 
2055)  also  provides  that  'should  the  estate  upon  final  settlement  prove 
to  be  insolvent,  the  title  of  the  widow  and  children  to  all  property  and 
allowances  set  apart  or  paid  to  them,  under  the  provisions  of  this  and 
of  the  preceding  chapter,  shall  be  absolute,  and  shall  not  be  taken  for 
any  debts  of  the  estate,  except  as  hereinafter  provided.'^ 

After  discussing  this  last  provision,  and  holding  that  so  much  there- 
of as  undertakes  to  absolutely  vest  title  in  the  widow  and  children, 
to  the  exclusion  of  other  persons  entitled  to  the  real  estate  of  the  an- 
cestor under  our  laws  of  descent  and  distribution,  is  unconstitutional, 
it  is  held  that  the  remaining  part  of  said  statute  is  operative,  and  says 
that,  "the  leading  object  of  the  provisions  of  the  Eevised  Statutes  up- 
on this  subject,  was  to  prescribe  that  the  exempt  property  should  not 
be  subject  to  sale  by  the  order  of  the  Probate  Court,  for  the  payment 
of  debts  generally,  in  the  event  either  husband  or  wife,  or  a  minor 
child,  or  an  unmarried  daughter  survive  the  owner.^*  Quoting  art. 
1817  (now  1869)  and  art.  2007  (now  2060)  in  aid  of  this  view.  Con- 
cluding, he  further  says:  "The  provisions  we  have  quoted  clearly 
show,  we  think,  that  it  was  the  legislative  intent  to  utterly  exempt 
the  homestead  from  the  claims  of  the  general  creditors  of  the  estate, 
provided  a  constituent  of  the  family  survived  the  decedent,  and  in 
case  the  estate  was  insolvent,  to  remove  it  beyond  the  pale  of  admin- 
istration. This  is  in  accordance  with  all  previous  legislation,  and  is 
not  repugnant  to  the  Constitution.** 

In  the  above  case  there  was  an  effort  on  the  part  of  creditors  to  sub- 
ject the  homestead  to  their  debts  after  the  death  of  both  the  husband 
and  the  wife,  leaving  minor  children  surviving  them,  the  estate  being 
insolvent  at  the  time  of  their  death.  But  the  court  held  that  the 
homestead  descended  to  the  heirs,  freed  from  the  claims  of  all  cred- 
itors. This  ruling  is  followed  in  Childers  v.  Henderson,  76  Texas, 
664;  Lacy  v.  Lockett,  82  Texas,  191,  17  S,  W.,  916;  Krueger  v.  Wolf, 
12  Texas  Civ.  App.,  167,  13  S.  W.,  481 ;  Wilkins  v.  Briggs,  48  Texas 
Civ.  App.,  696,  107  S.  W.,  135;  Cameron  v.  Morris,  83  Texas,  14, 
18  S.  W.,  422.  But  the  contention  on  the  part  of  appellee  is  that  this 
doctrine  cannot  be  applied  here,  because  of  the  fact  that  there  is  no 
widow,  minor  children,  or  unmarried  daughters  remaining  as  neces- 
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sary  constituents  of  the  family;  hence^  the  judgment  of  the  lower  court' 
should  be  affirmed. 

We  are  inclined  to  agree  with  the  appellee  so  far  as  the  grand- 
children are  concerned,  because  they  do  not  come  within  the  provis- 
ions of  the  statute  on  this  subject.  See  Wilkins  v.  Briggs,  supra. 
But  we  differ  with  appellee  so  far  as  his  contention  applies  to  Mrs. 
Josephine  Smith,  because  we  believe  she  comes  within  the  meaning  of 
the  term  "unmarried  daughter,**  as  used  in  the  statute  heretofore 
quoted.  It  is  true  that  she  had  been  married,  but  in  1901,  when  she 
returned  to  and  made  her  home  with  her  mother,  she  had  been  di- 
vorced, and  continued  to  remain  so  from  that  time  xmtil  the  present. 
It  has  been  held  that  a  widowed  daughter,  who  had,  after  the  death 
of  her  husband,  returned  to  and  made  her  home  with  the  family,  came 
within  the  meaning  of  the  term  "unmarried  daughter,**  and  was  pro- 
tected in  her  homestead  rights  after  the  death  of  her  parents.  See 
Childers  v.  Henderson  and  Krueger  v.  Wolf,  supra.  This  being  true, 
we  can  see  no  difference  between  the  legal  status  of  a  widowed  daugh- 
ter and  a  divorced  daughter;  and  the  reason  for  the  exemption  in  fa- 
vor of  the  one  appeals  as  strongly  as  in  favor  of  the  other;  and  we 
therefore  hold  in  the  instant  case,  the  estate  being  insolvent,  that  she 
was  entitled  to  her  homestead  rights  at  the  death  of  her  mother,  in 
the  property  sought  to  be  partitioned,  by  reason  of  which  the  title  to 
said  property,  eo  instanti,  upon  the  death  of  her  mother,  vested  in  all 
of  the  heirs  of  said  estate,  freed  from  the  claims  of  its  creditors. 

Appellee,  in  support  of  his  contention  that  this  property  is  subject 
to  the  claim  of  creditors,  cites  the  following  cases:  Boco  v.  Green, 
50  Texas,  483;  Trammell  v.  l^eal,  1  Posey,  U.  C,  53;  Boots  v.  Bob- 
ertson,  93  Texas,  365 ;  Wilkins  v.  Briggs,  48  Texas-  Civ.  App.,  696 ; 
107  S.  W.,  135.  We  think  that  when  these  cases  are  analysed  they 
are  distinguisFhable  f]:X)m  the  cases  heretofore  cited  in  support  of  the 
ruling  herein  made. 

The  first  case  cited  was  a  suit  by  appellant  M.  E.  Boco,  joined  by 
her  husband,  as  plaintiffs,  against  M.  M.  Green,  administrator  of  es- 
tate of  Lizzie  A.  Green,  deceased,  to  €rt;rike  from  his  inventtory  the 
homestead  of  which  she  died  seized  and  possessefd,  alleging  that  iihe 
plaintiff,  M.  E.  Boco,  being  a  widow  with  severail  minor  ohilren,  at  Iftie 
urgent  request  of  her  mother,  Mrs.  Lizzie  A.  Green,  who  was  an  aged 
widow  and  unable  to  work,  removed  to  her  homestead,  where  she  and 
her  children  lived  with  her  mother  as  members  of  her  family,  and  so 
continued  to  reside  until  the  date  of  her  mother*s  death,  which  oc- 
curred in  October,  1877.  Wherefore,  she,  as  an  alleged  constituent 
of  her  mother's  family,  invoked  the  benefit  of  the  Probate  Act  of  1870, 
which  provided  that,  the  "property  reserved  from  forced  sale  by  the 
Constitution  and  laws  of  the  State,  or  its  value,  if  there  be  no  such 
property,  does  not  form  any  part  of  the  estate  of  the  deceased  person 
when  a  constituent  of  the  family  survives/*  But  the  court  held  that 
the  widowed  daughter  and  minor  children  were  not  constituents  of  the 
family,  within  the  contemplation  of  that  statute.  However,  an  entire- 
ly different  question  is  now  before  ttie  court,  because  the  statute 
under  consideration  here  designates  who  are  the  constituents,  and  pre- 
Bcribes  that  if  they  survive,  and  the  estate  be  insolvent,  then  the  home- 
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stead  descends  to  them,  freed  from  the  claims  of  creditors.  Besides 
this,  the  court  held  that  the  petition  failed  to  allege  that  the  estate 
which  she  claims  as  a  homestead  was  insolvent,  which  fact  alone  dif- 
ferentiates it  from  the  case  at  bar. 

The  case  of  Trammell  v.  Neal,  supra,  is  not  in  contravention  of 
the  authorities  heretofore  cited,  for  the  reason  that  it  was  based  upon 
facts  occurring  before  the  adoption  of  the  present  Constitution,  and 
the  passage  of  the  statutes  hereinbefore  quoted.  Furthermore,  it  re- 
lies chiefly  for  support  upon  the  case  of  Roco  v.  Green,  which  we 
have  seen,  is  inapplicable  to  the  facts  now  before  the  court. 

Roots  V.  Robertson,  supra,  was  a  case  in  which  it  was  held  that  the 
mother  who  had,  previous  to  the  death  of  an  unmarried  son,  resided 
with  him,  could  not  claim  homestead  rights  in  his  home  as.  against 
liis  creditors,  for  the  reason  that  she  could  not  inherit  his  exemption, 
and  was  not  one  for  whose  benefit  it  could  be  set  aside  under  the  terms 
of  section  52,  art.  16  of  the  Confitid;ution,  or  article  2046  of  the  Re- 
vised Statutes,  and  is  therefore,  inapplicable  here. 

The  case  of  Wilkins  v.  Briggs,  supra,  is  also  distinguishable  from 
the  case  at  bar,  and  the  cases  cited  in  support  of  our  ruling  herein 
in  this:  That  in  that  case  there  was  no  constituent  member  of  the 
family  left  surviving  Spencer  Briggs,  the  deceased,  such  as  desig- 
nated in  art.  2046.  There  was  no  widow,  minor  child,  nor  unmar- 
ried daughter  left.  It  is  true,  that  the  daughter  living  with  him  at 
the  time  of  his  death  was  separated  from  her  husband,  but  it  is  also 
shown  that  she  was  not  divorced,  as  in  the  present  case,  for  which 
reason,  we  think  the  court  properly  ruled  that  the  homestead  was  not 
exempt  from  the  claim  of  creditors,  but  descended  to  the  heirs,  sub- 
ject to  their  just  demands. 

We  therefore  conclude  that  the  court  erred  in  foreclosing  the  lien 
of  Ben  McGee  for  the  amount  as  evidenced  by  the  note  sued  upon; 
but  it  seems,  from  the  record,  that  he  paid  the  taxes  for  the  years 
1907  and  1908,  amounting  to  $11.98.  This,  we  hold,  was  such  a 
lien  as  the  law  contemplates  may  be  enforced,  even  against  a  home- 
stead. But  it  appears  that  he  was  a  joint  owner  of  this  property, 
having  inherited  a  life  estate  in  one-third  of  his  wife*s  portion  thereof. 
His  interest  therein  was  then  subject  to  sale  for  his  pro  rata  part 
of  said  taxes  which  should  be  borne  by  him,  and  he  having  paid  the 
taxes  assessed  against  the  whole  of  this  property,  would  only  be  en- 
titled to  recover  that  part  thereof  paid  by  him  in  excess  of  the  taxes 
so  due  and  chargeable  against  his  share  of  said  estate;  and  therefore, 
was  not  entitled  to  a  foreclosure  of  his  lien  for  the  whole  amount  of 
said  taxes,  as  was  done,  but  only  as  to  such  excess ;  and  since  the  court 
did  not  undertake  to  determine  what  proportion  of  taxes  paid  by  him 
should  be  charged  against  his  portion  of  the  estate,  it  is  evident  that 
the  judgment  foreclosing  the  lien  in  his  favor  for  the  full  amount  of 
such  taxes  was  erroneous. 

Believing  that  the  court  erred,  as  indicated,  in  decreeing  a  fore- 
closure in  favor  of  said  McGee  for  the  amount  evidenced  by  the  note, 
as  well  as  for  all  the  taxes  claimed  to  have  been  paid  by  him,  the  same 
is  reversed  and  remianded  with  instructions  to  the  trial  court  ix)  par- 
tition the  property  or  tBe  proceeds  thereof,  as  the  case  may  be,  in  ac- 
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cordance  with  the  respective  interests  of  the  parties,  freed  from  the 
claim  of  said  McGee  on  said  note,  subjecting  the  same,  however,  to 
a  charge  in  his  favor  for  such  proportion  of  the  taxes  so  paid  by  him, 
as  it  may  be  ascertained  should  be  borne  by  the  other  co-owners. 

Reversed  with  instructions. 


Houston  Electric  Company  v.  Creoy  Jonb8. 

I>ecided  May  25,  1910. 

1.— PremmptioiL — Good  Repntation — ^Practice. 

Judgment  reversed  because  of  action  of  the  trial  court  in  permitting  a 
plaintiff,  though  a  negress,  to  introduce  evidence  as  to  her  good  character  for 
truth  and  veracity  when  the  same  had  in  no  manner  been  attaclced  by  the 
defendants 

a. — ^Personal  Injnriefl — ^Evidence. 

The  personal  appearance  of  one  claiming  to  have  been  hurt,  her  expres- 
sions of  suffering,  declarations  of  pain,  and  statements  as  to  the  parts  of  the 
body  injured,  constitute  original  evidence  of  the  fact  of  injury,  but  not  as 
to  how  the  injury  occurred.  Statements  of  the  plaintiff  as  to  how  she  received 
her  injuries,  when  not  of  the  res  gestae,  are  not  competent  testimonv. 

Appeal  from  the  Sixty-first  Judicial  District,  Harris  County.  Tried 
below  hefore  Hon.  Norman  6.  Kittrell. 

Clarence  R.  Wharton,  for  appellant. 

Hardy  &  Roberts  and  L.  S.  Moody,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  for  personal  injuries 
alleged  to  have  be^n  sustained  by  Creey  Jones  in  attempting  to  board 
one  of  defendant's  street  cars.  She  alleged  that  while  she  was  in  the 
act  of  getting  on  the  car,  which  had  stopped  to  enable  her  to  become 
a  passenger,  the  motorraan  arid  conductor  in  charge  of  the  car  sud- 
denly started  it  forward,  and  that  she  was  thrown  to  the  ground  and 
dragged  a  distance  of  about  thirty  feet,  and  thereby  injured.  Her 
petition  alleged  another  and  different  cause  of  action,  but  it  was,  on 
exceptions  of  defendant,  dismissed  before  trial  for  reason  of  a  mis- 
joinder of  actions.  The  defense  pleaded  by  defendant  was,  not  guilty. 
The  trial,  which  was  before  a  jury,  resulted  in  a  judgment  in  plain- 
tiflPs  favor  for  $750. 

No  witness  to  the  accident,  if  any  occurred,  alleged  to  be  the  cause 
of  plaintifiPs  injuries,  except  herself,  was  introduced  in  evidence  by 
either  party.  Nor  was. the  car,  its  operatives  nor  any  one  on  or  near 
it  so  identified  by  her  testimony  as  to  enable  the  defendant  to  call 
witnesses  to  contradict  her  testimony,  unless  the  fact  of  the  occur- 
rence of  the  accident  and  the  witnesses  to  it  were  otherwise  known 
to  tiie  defendant  or  its  agents.  The  defendant,  at  any  rate,  only  in- 
troduced its  servants  who  operated  its  cars  at  the  place,  and  about  the 
time  plaintiff  claimed  rfie  was  injured,  who  testified  that  they  never 
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saw  nor  knew  anything  of  its  occurrence.  Before  defendant  intro- 
duced such  negative  testimony^  or^  as  for  that,  any  testimony  at  all^ 
or  plaintiff's  reputation  or  testimony  was  in  any  way  impugned^  unless 
it  was  self-impugnable,  the  plaintiff  introduced  a  number  of  witnesses 
who  testified,  over  defendant's  objections  that  such  evidence  was  ir- 
relevant and  inadmissible,  that  her  character  as  well  as  her  general 
reputation  for  truth  and  veracity,  was  good  Bills  of  exceptions  were 
reserved  to  the  admission  of  such  testimony,  and  its  introduction,  over 
the  objection,  is  made  the  basis  of  a  number  of  assignments  of  error. 

It  is  a  general  rule  of  law  that  in  civil  actions  the  character  of  the 
parties  is  irrelevant.  "However  just,"  says  Jones  on  Evidence,  sec- 
tion 148,  "the  inference  which  might  in  many  cases  be  drawn  as  to 
the  merits  of  the  controversy  from  the  character  of  the  parties,  such 
inferences  are  too  vague  and  unreliable  for  that  degree  of  certainty 
which  should  prevail  in  legal  tribunals.  If  in  all  cases  of  contracts 
and  torts  such  evidence  were  to  be  received,  the  result  would  be  more 
dependent  on  the  popularity  of  the  party,  than  on  its  merits.  The 
testimony  would  consist  largely  of*  matters  of  opinion  and  be  greatly 
affected  by  bias  and  partisanship,  and  would  cause  intolerable  delay 
and  expense.''  Though  the  plaintiff  in  this  case  is  a  negress,  the  pre- 
sumption in  favor  of  her  good  character,  if  unassailed,  is  as  strong 
as  it  is  in  favor  of  one  of  any  other  race,  and  we  cannot,  on  account 
of  her  color  or  "previous  condition  of  servitude,"  presume  it  weak  in 
order  to  permit  testimony  that  its  reputation  is  good  to  be  introduced, 
however  desirous  we  might  be,  by  reason  of  sympathy  towards  the 
negro  race,  to  do  so.  The  same  law  must  be  handed  out  in  this  State 
to  black  and  white. 

Since  the  reputation  of  a  witness  will  be  presumed  good  until  at- 
tacked, it  is  clear  that  a  party  cannot  fortify  the  credit  of  his  wit- 
ness by  proving  good  character  for  truth,  until  the  credibility  of  the 
witness  has  been  assailed;  for  it  is  only  when  the  reputation  of  a  wit- 
ness is  directly  attacked  by  the  adverse  party,  that  his  reputation  can 
be  sustained  by  evidence  of  witnesses  that  it  is  good  and  such  as  to 
entitle  his  testimony  to  credence.  The  nature  of  this  case  is  not  such, 
nor  is  the  answer  of  defendant  such  as  to  put  either  plaintiff's  char- 
acter for  righteousness  or  reputation  for  truth  in  issue.  Therefore, 
all  the  assignments  of  error  which  complain  of  the  admission  of  the 
testimony  to  such  a  character  or  reputation  of  her,  are  sustained. 

The  statements  testified  to  by  other  witnesses  as  to  what  plaintiff 
told  them  in  regard  to  how  etiQ  received  her  injuries,  not  being  of  the 
res  gestae,  were  inadmissible  as  evidence  to  sh(>w  how  she  was  injured, 
and  should  not  have  been  admitted  over  defendant's  objections.  Her 
appearance,  expressions  of  suffering,  declarations  of  pain  and  state- 
ments as  to  the  location  on  her  person  of  her  wounds,  after  she  claimed 
tihat  she  had  been  hurt,  were  original  evidence  to  the  faot  of  her  in- 
jury; but  not  as  to  bow  the  injury  was  inflicted. 

On  account  of  the  errors  indicated  the  judgment  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 
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OsoBGB  n.  TIebkann  y.  J.  R  Fbnh  bt  al. 

Decided  May  25,  1910. 

Id— Terdlot— -Boundary. 

In  a  boundary  case  the  following  verdict  was  rendered:  "We,  the  jury, 
find  as  follows:  That  the  partition  fence  as  it  now  stands  is  the  original 
Schley  line,  and  find  that  all  the  land  in  controversy  south  of  this  line  be- 
longs to  the  defendants."  Held,  when  read  in  the  light  of  the  pleadings  and 
issues  submitted  to  the  jury  by  the  court's  charge,  not  subject  to  the  objection 
that  it  did  not  definitely  locate  on  the  ground  with  reference  to  the  landmarks, 
etc.,  the  boundary  line  in  dispute. 

8. — ^Limitation — ^Fencing  Without  TTte. 

The  mere  fencing  of  land  without  the  actual  use  thereof  in  some  manner 
is  not  such-  actual  possession  as  will  ripen  into  title, 

S. — ^Praotiee — ^Refusal  of  Charges. 

It  is  proper  to  refuse  a  requested  charge  when  the  Instruction  therein 
contained  is  embraced  in  a  charge  already  given.  Charge  considered  and  held 
properly  refused  for  this  reason,  although  announcing  a  correct  principle  of 
law. 

4. — Umitation — Aetna!  Possession — ^Evidenee. 

Evidence  stated,  and  held  sufficient  to  support  a  finding  that  defendants 
had  such  actual  possession  of  the  land  in  controversy  as  would  support  their 
plea  of  limitation. 

8. — ^Evidenco— Boundary, 

When  a  map  or  plat  of  an  agreed  boundary  line  failed  to  show  the  marks 
made  upon  the  groimd  at  the  tin^e  it  was  run,  extrinsic  evidence  was  admis- 
sible to  identify  on  the  ground  the  line  delineated  on  the  plat.  Testimony  as 
to  the  footsteps  of  the  surveyor  is  as  admissible  in  such  case  as  in  any  other. 

6. — ^Boundary — ^Agreement — ^Evidence. 

Where  the  owners  of  adjoining  tracts  of  land  agree  that  the  dividing  line 
between  them  shall  be  the  same  as  one  agreed  upon  by  former  owners  of  the 
tracts,  testimony  as  to  the  location  of  the  line  agreed  upon  by  the  form^ 
owners  would  be  material  and  relevant. 

Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  below 
before  Hon.  Wells  Thompson. 

D.  R.  Peareson,  for  appellant. 

W.  L.  Davidson,  James  Sly  field  and  Andrews,  Ball  S  Streetman,  for 
appellee. 

NETIiL,  Associate  Justice. — The  appellant,  Hermann,  on  June 
7,  1901,  sued  J.  R.  Fenn  in  trespass  to  try  title  to  recover  a  certain 
strip  of  land  described  in  his  petition  by  merbes  and  bounds,  it  being 
a  part  of  a  league  granted  by  the  Mexican  Government  to  Thomas 
Bamett.  By  an  amended  original  petition  an  additional  tract  in  the 
northeast  comer  of  the  Barnett  league,  about  764  varas  long,  by  363.5 
varas  wide,  was  sued  for.  Pending  the  suit,  Fenn,  the  original  de- 
fendant, died  and  his  heirs  were  made  parties. 
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The  defendants  answered  by  pleading  not  guilty,  the  several  stat- 
utes of  limitation,  and  by  pleading  an  agreement  by  the  vendors,  under 
whom  the  parties  deraign  title,  as  to  the  boundary  line  between  the 
lands  claimed  by  plaintiff  and  defendants,  that  of  the  one  lying  north, 
and  of  the  others  south,  of  such  agreed  line.  The  line  is  specifically 
described  in  the  answer  by  giving  marks  along  it,  claimed  to  have 
been  made  when  it  was  run,  for  identification.  Except  as  to  the  sec- 
ond tract,  for  which  they  relied  upon  their  pleas  of  limitation  to  de- 
feat plaintiff's  action  therefor,  defendants  disclaimed  all  land  lying 
north  of  the  alleged  boundary  line.  Indeed,  as  to  the  first  strip  of 
land  sued  for,  the  question  is  simply  one  of  boundary,  and  is  to  be 
determined  by  the  true  location  of  the  division  line  agreed  upon  by 
the  vendors  under  whom  the  several  parties  claim. 

The  case  was  tried  before  a  jury,  who  returned  the  following  ver- 
dict: *TVe,  the  jury,  find  as  follows:  That  the  partition  fence  as  it 
now  stands  is  the  original  Schley  line,  and  find  that  all  the  land  in 
controversy  south  of  this  line,  belongs  to  the  defendants. 

*^n  regard  to  the  tract,  a  part  of  the  Barnett  league,  beginning  at 
the  northeast  comer  of  the  Barnett  league,  and  thence,  running  west 
to  the  Shipman  east  line,  thence  south  363  5/10  varas  to  comer, 
thence  east  764  varas  to  the  east  line  of  the  Barnett  fence,  thence  north 
along  the  Bamett  east  line  to  the  place  of  beginning,  we  find  thai  the 
defendant  has  had  and  held  peaceable  and  adverse  -possession  of  said 
land,  and  has  used  the  same  for  a  period  of  more  than  ten  years  be- 
fore the  29th  of  May,  1903,  giving  him  said  land  by  limitation.*' 

Fpon  this  verdict  it  was  adjudged  '*that  the  plaintiff,  George  H. 
Hermann,  take  nothing  by  his  suit  as  to  Miss  Belle  Fenn,  Mrs.  J.  J. 
McKeever  and  her  husband,  J.  J.  McKeever,  or  any  of  them;  and  it 
appearing  that  each  and  all  the  other  defendants  in  this  case  have 
parted  with  all  interest  in  the  property  involved  in  this  suit,  it  is  or- 
dered adjudged  and  decreed,  that  each  and  all  said  defendants  go 
hence  without  day,  and  that  all  costs  of  this  court  be  adjudged  against 
the  plaintiff.*'    From  this  judgment  the  plaintiff  has  appealed. 

Our  conclusions  of  fact  essential  to  the  judgment  will  be  stated  in 
disposing  of  the  several  assignments  of  error  which  involve  them. 

Conclusions. — 1.  The  first  assignment  of  error  is:  'The  court 
erred  in  not  granting  the  plaintiff  a  new  trial  of  this  cause,  because 
the  verdict  rendered  herein  is  indefinite  and  uncertain,  in  tiiis,  that 
it  does  not  definitely  locate  on  the  ground  with  reference  to  the  land- 
marks, etc.,  the  boundary  line  in  dispute  between  plaintiff  on  the 
north  and  the  defendants  on  the  south,  and  the  said  verdict  did  not 
dispose  of  the  issue  as  to  the  correct  location  of  the  said  boundary  line 
between  the  plaintiff  and  defendants.'* 

A  verdict  must  be  read  in  the  light  of  the  pleadings  and  the  issues 
submitted  to  the  jury  by  the  court's  charge,  tfones  v.  Ford,  60  Texas, 
127;  Bowman  v.  Saigling,  111  S.  W.,  1083;  Pearce  v.  Bell,  21  Texas, 
688.  When  the  verdict  in  this  case  is  so  read,  it  is  certain  that  it  es- 
tablishes the  boundary  line  between  the  land  of  the  several  parties 
just  where  it  was  in  their  pleadings  claimed  to  be  by  the  defendants, 
and  that  such  line  is  so  identified  as  to  clearly  show  that  the  strip 
of  land  first  sued  for,  is  no  part  of  plaintiff's  land,  but.  is  a  part  of 
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the  tract  owned  by  the  defendants.    And,  in  our  opinion,  the  evidence 
fnlly  supports  the  verdict,  and  the  construction  thus  given  it. 

2.  The  second  assignment  of  error  complains  of  the  court's  refusal 
of  this  special  charge:  ^?ou  are  instructed  that  the  mere  fencing  of 
land  without  using  same,  would  not  be  sufficient  possession  thereof  to 
give  defendants  title  by  limitation,  and  unless  you  believe  that*  said 
land  was  actually  used  by  defendants  or  J.  R.  Fenn  for  the  full  time 
of  ten  consecutive  years,  you  will  find  against  defendants,  in  so  far 
as  issuEe  of  limitation  is  concerned,''  requested  by  plaioitiff  as  to  tract 
of  land  in  the  northeast  corner  of  the  Bamett  league.  The  proposi-. 
tion  advanced  is:  "The  mere  fencing  of  land,  without  the  actual  use 
thereof  in  some  manner,  is  not  such  actual  possession  as  will  ripen 
into  title/'  While  this  is  an  enunciation  of  a  sound  principle  of  law 
(Dunn  y.  Taylor,  102  Texas,  80),  it  is  sufficiently  embraced,  in  so  far 
as  it  is  applicable  to  this  case,  in  a  special  charge  given  at  plaintiff's 
request,  a  part  of  which  is  as  follows:  ^TTou  are  instructed  that  de- 
fendants could  not  have  acquired  title  to  the  said  land  by  limitation, 
unless  you  believe  from  the  evidence  that  the  defendants  and  those 
under  whom  they  claim,  had,  prior  to  May  29,  1903,  had  and  held 
actual,  adverse  and  continuous  possession  of  said  tract  of  land,  using, 
enjoying  or  cultivating  same  for  ten  consecutive  years  prior  to  May 
29,  1903,  and  unless  you  so  believe  that  defendants,  and  those  under 
whom  they  daim  had  had  such  possession,  and  for  the  said  length 
of  time  prior  ix)  May  29,  1903,  you  will  find  a  verdict  for  the  plain- 
tiff for  said  land  above  described.  The  burden  of  proof  is  upon  the 
defendants  to  show  by  the  evidence  deemed  by  you  credible  that  they 
had  had  such  possession." 

The  verdict  expressly  finds  that  the  defendant  has  had  and  held 
peaceable  and  adverse  possession  of  the  land,  and  has  used  the  same 
for  a  period  of  more  than  ten  years  before  May  29,  1903.  There  is 
no  evidence  in  this  case,  as  there  was  in  Dunn  v.  Taylor,  tending  to 
show  an  absence  of  possession  or  a  lapse  of  use  of  the  land,  or  any 
portion  thereof,  for  any  time  during  the  period  necessary  to  confer 
title  by  ten-years  statute.  But,  on  the  contrary,  the  evidence  shows 
every  essential  fact  necessary  to  establish  defendants'  title  under,  and 
by  virtue  of  such  statute. 

3.  The  third  assignment  oompSains  that  ihe  evidence  "does  not  show 
that  defendants  or  those  imder  whom  they  claim  actually  used  said 
land  in  the  northeast  corner  of  the  Barnett  league.  What  we  have 
said  in  disposing  of  the  preceding  assignment  is  sufficient  to  settle  the 
question  raised  by  this  one.  But  we  will  state  some  of  the  evidence 
which  has  led  us  to  the  conclusion  contrary  to  the  plaintiffs  conten- 
tion. The  witness  Joe  Williams  testified:  '^Then  after  it,"  referrino^ 
to  the  land  in  the  northeast  corner  of  the  Barnett  league,  "was  fenced 
Mr.  Fenn  used  it  as  a  pasture;  that  was  in  the  year  1893.  The  time 
of  the  year  we  fenced  it,  near  as  I  can  come  at  it,  I  can't  tell  the  day 
of  the  month,  but  it  was  on  Sunday.  It  was  the  first  of  February  or 
last  of  March  or  the  first  of  April.  It  was  in  the  Spring."  Mrs. 
McKeever,  one  of  defendants,  being  asked  as  a  witness  to  state  whether 
or  not  her  father,  J.  E.  Fenn,  after  the  time  the  land  was  fenced, 
used  it  for  pasturage,  answered:    ^TTes,  sir,  and  since  that  time  I  have 
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continued  to  use  it,  and  we  have  just  repaired  the  fence/'  This,  we 
think,  warrants  the  verdict  in  favor  of  defendants  on  the  ten-years 
statute. 

4.  The  testimony,  the  admission  of  which  is  complained  of  by  the 
fourth,  fifth,  sixth  and  seventh  assignments,  tended  to  identify  the 
division  line  agreed  upon  by  the  former  owners,  S.  B.  Glasscock  and 
James  B.  Shipman,  the  plaintiff  claiming  title  under  the  former  and 
tlie  defendants  under  the  latter.  This  agreement  showed  upon  its 
face  that  an  actual  survey  of  the  line  was  made  before  the  plat  at- 
tached thereto  was  drawn;  and  as  the  plat  did  not  show  the  marks 
made  to  identify  the  line,  it  was  permissible  to  show  that  they  were 
made  when  such  line  was  actually  run  and  the  plat  attached  to  the 
agreement,  was  drawn.  The  evidence  complained  tended  to  show  the 
footsteps  of  the  surveyor  in  originally  running  the  line  which  was 
agreed  upon  by  the  proprietors  of  the  respective  tracts  of  land,  now 
owned  by  the  parties  to  this  ^it.  The  footsteps  of  the  surveyor  in 
running  a  boundary  line  control  just  as  they  do  in  identifying  any 
other  lines  of  a  survey  made  on  the  ground.  Inasmuch  as  the  plat 
was  upon  its  face  too  indefinite  and  uncertain  to  fix  the  location  of 
the  agreed  division  line,  extrinsic  evidence  was  admissible  to  identify 
on  the  ground  the  line  delineated  on  the  plat.  Smith  v.  Boone,  84 
Texas,  526;  Bean  v.  Bachelder,  3  Atl.  (Me.)  279. 

5.  The  evidence  set  forth  in  appellant^s  brief  in  the  statements 
under  the  several  propositions  advanced  under  the  eighth  assignment 
of  error,  which  it  complains  of  being  admitted  over  appellant^s  ob- 
jection that  it  was  immaterial  and  irrelevant,  was  admitted  as  a  cir- 
cumstance to  identify  the  division  line  agreed  upon  by  Glasscock  and 
Shipman,  which,  according  to  the  agreement  of  the  parties,  is  the 
division  line,  the  true  location  of  which  must  determine  the  rights 
of  the  parties  to  this  suit.  It  appears  from  the  evidence  that  prior  to 
agreement  made  by  Glasscock  and  Shipman  as  to  such  boundary  line, 
Moses  G.  Shipman  and  James  B.  Shipman,  through  whom  the  par- 
ties claim,  who  jointly  owned  the  property,  agreed  upon  a  partition 
of  it  between  themselves,  and  had  the  division  line  between  them  sur- 
veyed and  marked  on  the  ground,  and  that  such  line  is  really  the  line 
agreed  upon  by  Glasscock,  who  acquired  James  B.  Shipman's  interest, 
and  Moses  G.  Shipman,  whose  interest  the  defendants  afterwards  ac- 
quired. If,  then,  as  is  claimed  and  as  the  evidence  tends  to  show, 
the  line  agreed  upon  by  Glasscock  and  James  B.  Shipman  is  the  same 
as  the  division  line  between  Moses  G.  and  James  B^  Shipman,  it  was 
permissible  to  show  where  such  division  line  was  actually  run  on  the 
ground,  in  order  to  identify  the  line  agreed  upon  by  Glasscock  and 
Moses  G.  Shipman.  This,  the  testimony  objected  to,  tended  to  prove. 
Therefore,  it  was  admissible  as  against  the  objection  urged. 

6.  The  ninth  and  tenth  assignments  of  error  are  without  merit. 

7.  The  charge  fully  and  correctly  presents  the  issuable  facts  to  the 
jury,  as  well  -as  the  law  of  the  case,  arising  from  the  pleading  and 
evidence.  It  was  proper  to  assume  the  existence  of  such  facts  as  were 
incontrovertibly  proved,  or  admitted  by  the  parties.  We,  therefore, 
overrule  all  assignments  which  complain  either  of  the  general  charge 
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of  the  courts  or  of  the  special  charges  given  at  the  instance  of  tHe 
defendants. 

There  is  no  error  in  the  judgment  and  it  is  afiSrmed. 

AffirmBd* 

Writ  of  error  refused. 


Bakes  Griffith  &  Son  v.  C.  W.  Hahl  &  Co.  et  al. 

Decided  May  26,  1010. 

Contraet — ^Ftaud  or  Xittake — Cancellation. 

Where  a  contract  for  the  sale  of  land  describes  other  land  than  that 
actually  pointed  out  to  and  inspected  by  the  prospective  purchaser  or  his 
agent)  and  the  purchaser  was  induced  to  enter  into  the  contract  by  reason  of 
the  superior  quality  of  the  land  pointed  outj^  it  is  immaterial  whether  the 
pointing  out  of  different  land  was  done  through  fraud  or  mistake;  the  con- 
tract can  not  in  either  case  be  enforced  by  the  seller  against  the  buyer. 

Appeal  from  "Hie  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Fisher  &  Sears  and  W.  N.  Foster,  for  appellant. 

L.  B.  Moody  and  Z.  A.  Kottwitz,  for  appellees. 

JAMES,  Chief  Justice. — The  snit  is  by  appellants  to  enforce 
specific  performance  of  a  contract  of  sale  of  certain  real  and  person- 
al property,  plaintiffs,  as  vendors,  tendering  deeds  as  in  compliance 
with  the  contract  on  their  part. 

One  defendant,  the  Houston  National  Bank,  did  not  answer.  De- 
fendanhs  C.  W.  Hahl  &  Co.  and  i}he  members  of  such  firm,  C.  W.  Hahl 
and  F.  A.  Connable,  answered:  That  the  execution  of  the  contract 
was  induced  by  fraud  and  misrepresentation  of  plaintiffs  and  their 
agents;  that  one,  Smith,  and  W.  U.  Foster  acted  for  plaintiffs  in  point- 
ing out  the  land  for  inspection  by  -defendants'  agent,  M.  J.  Snively; 
that  they  pointed  out  to  him  land  not  owned  by  plaintiffs,  represent- 
ing it  to  be  plaintiffs'  land  and  the  land  contemplated;  that  the  land 
80  pointed  out  to  defendants'  agent  was  far  more  valuable  than  the 
land  embraced  in  the  contract,  and  was  more  tihickly  covered  by  de- 
sirable and  merchantable  timber  than  that  embraced  in  the  contract; 
that  the  timber  on  the  land  so  pointed  out  was  more  valuable  than  the 
timber  on  the  land  contracted  for;  that  by  such  misrepresentations  by 
which  defendants  were  led  to  believe  plaintiffs'  property  was  more  val- 
uable than  it  really  was,  defendants  were  induced  to  execute  the  con- 
tract sued  on ;  that  the  land  as  described  in  the  contract  was  other  and 
different  land  from  the  land  inspected  by  defendants'  agent,  to  whom 
said  representations  were  made. 

Defendants  also  pleaded  in  detail  a  number  of  objections  to  the  ti- 
tle, alleging  that  the  title  was  not  such  as  was  provided  for  in  the  con- 
tract, to  wit:  an  abstract  showing  "a  good  record  title."  They  also 
pleaded  in  reconvention  for  damages  sustained  by  the  failure  of  plain- 
tiffs to  convey  according  to  their  contract. 
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By  supplemental  petition,  plaintiffs  pleaded  a  general  denial,  and 
also  pleaded  that  defendants  had  waived  any  objections  they  may  have 
had  to  the  time  of  delivery  of  abstracts  by  accepting  them  when  they 
were  delivered,  and  causing  plaintiffs  to  incur  expenses  thereafter; 
and  answered  otherwise,  in  reference  to  the  objections  raised  as  to  the 
title,  and  denied  the  allegations  of  the  cross-action. 

The  case  was  tried  by  the  judge,  who  gave  judgment  that  plaintiffs 
take  nothing,  and  that  defendants  take  nothing  on  their  cross-action, 
aod  that  defendants  have  judgment  against  the  Houston  National 
Bank  as  stakeholder  for  the  sum  of  $1000,  the  amount  of  the  earnest 
money. 

The  court  made  findings  of  fact  which,  though  stated  in  moderate 
and  inoffensive  terms,  were  in  substance  that  the  representatives  of  the 
defendants  who  inspected  the  property  prior  to  the  taking  of  the  con- 
tract were  shown  for  the  most  part,  land  not  included  within  the 
terms  of  the  contract.  The  findings  of  the  judge,  as  we  construe  them, 
amount  to  the  conclusion  from  the  evidence  that  there  was  material 
misrepresentation  by  plaintiffs*  agents  showing  other  land  to  defend- 
ants' inspector  in  the  negotiations  preliminary  to  the  making  of  the 
contract,  which  led  defendants  to  enter  into  the  contract. 

The  court,  in  its  conclusions  states,  that  it  was  not  intended  to  be 
found  that  either  plaintiffs  or  their  counsel  designedly  misled  defend- 
ants, or  knowingly,  did  any  improper  thing.  The  effect  upon  defend- 
ants from  having  different  land  shown  to  their  inspector,  where  such 
act  induced  the  contract,  would  be  the  same,  whether  done  designedly 
or  otherwise.    New  York  &  Tex.  Land  Co.  v.  Gardner,  25  S.  W.,  737. 

An  examination  of  the  testimony  leads  us  to  conclude,  as  a  fact, 
that  the  judge's  finding  was  supported  by  testimony.  Upon  this  alone, 
the  judgment  of  the  District  Court  may  rest.  On  the  subject  of  "good 
record  title,"  which  becomes  an  immaterial  one,  we  would  be  inclined 
to  hold  that  the  title  offered  was  such.     The  judgment  is  affirmed. 

Affirmed, 


Edwik  Brady  et  al.  v.  Sula  H.  Brady  et  al. 

Decided  May  25,  1010. 

l...^ill — Decree  Setting  Aside— Action  to  Construe— Jvriidlction. 

^lien  the  judgment  admitting  a  will  to  probate  has  been  set  aside  hv  a 
court  of  competent  jurisdiction  and  such  decree  is  in  full  force  and  effect, 
the  matter  stands  as  though  no  will  had  ever  been  made  or  probated,  and 
therefore  no  action  can  be  maintained  to  construe  the  document. 

2.— Same— Xinors— Action  After  Majority. 

Minors  have  a  statutory  right  at  any  time  within  two  years  after  attain- 
ing their  majority  to  bring  an  action  to  set  aside  a  decree  annulling  a  will 
in  which  they  were  named  as  deviaeea,  and  they  can  not  be  deprived  of  this 
right  by  a  proceeding  during  their  minority  to  construe  the  will  and  remove 
cloud  from  title  to  land  devised  to  said  minora  by  the  will. 

Error  from  the  District  Court  of  Hill  County.    Tried  below  before 
Hon.  W.  C.  Wear. 
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0.  L.  Black  and  Tarlton  Morrow,  for  plaintiffs  in  error. — It  appear- 
ing that  the  alleged  cloud  cast  upon  defendants  in  error's  title  was 
cast  by  reason  of  the  fact  that  the  plaintiffs  in  error  had  a  right  to 
bring  a  bill  of  review  or  writ  of  error,  and  take  up  anew  the  proceed- 
ings of  the  County  Court  setting  aside  the  will  of  John  D.  Warren, 
and  that  such  judgment  might  be  set  aside,  it  was  not  proper  for  the 
District  Court  to  attempt  to  remove  this  alleged  cloud  arising  from  a 
right  given  minor  defendants  by  the  laws  of  this  State.  22  Cyc,  698 ; 
Cannon  v.  TTemphill,  7  Texas,  184;  Miller  v.  Miller,  21  Texas  Civ. 
App.,  382;  Rev.  Stats.  1895,  arts.  2799  and  3352. 

Ivy,  Hill  &  Greenwood,  for  defendants  in  error. 

RAIXEY,  Chief  Justice. — The  defendants  in  error,  Sula  H. 
Brody  and  husband,  instituted  t/his  suit  against  their  three  minor  chil- 
dren, Arthur  R.  Allen,  aged  five  years,  Lawrence  William  Brady,  aged 
three  years  and  Edwin  Brady,  aged  one  year,  plaintiffs  in  error,  to  re- 
move cloud  from  title  to  a  certain  tract  of  land  in  Hill  County,  and 
decree  a  fee  simple  title  in  Sula  H.  Brady. 

The  allegations  are,  in  effect,  that  she  inherited  the  land  from  her 
father,  J.  D.  Warren,  deceased,  who  left  a  will  which  was  duly  pro- 
bated, but  subsequently,  duly  canceled  and  annulled  by  a  decree  of 
said  Probate  Court,  which  said  decree  has  never  been  appealed  from, 
but  still  exists  and  is  final  and  binding.  That  section  seven  of  said 
will  is  as  follows,  to  wit:  "I  will  and  bequeath  the  residue  of  my 
estate  to  my  children,  John  R.  and  Addie  D.,  Sula  H.  and  Jewell  D. 
as  follows:  to  wit:  one-fourth  each  to  John  R.  and  Addie  D.,  which 
ghall  be  set  apart  to  them  when  Addie  D.  becomes  of  age,  or  his  dis- 
abilities of  minority  are  removed,  as  hereinbefore  desired;  one-fourth 
each  to  Sula  H.  and  Jewell  D.  for  and  during  their  natural  lives,  for 
the  sole  use  and  benefit  of  each  as  the  separate  estate  of  each,  and  at 
their  deaths  to  the  heirs  of  their  bodies,  respectively,  free  from  any 
power  of  said  daughters  or  their  husbands  to  sell  or  incumber  the 
same ;  and  in  case  any  of  my  children  dies  without  living  descendents, 
then  their  share  or  shares  shall  revert  to  my  other  children  or  their 
bodily  heirs."  That  said  provision  in  said  will  casts  a  cloud  on  her 
title,  in  that  said  plaintiff  in  error  claims  that  said  will  devises  and 
vests  in  them  the  fee  to  said  lands  in  suit  in  remainder  subject  to  a  life 
estate  only  in  the  plaintiff,  Mrs.  Sula  H.  Brady,  who  was,  before  her 
first  marriage,  Sula  H.  Warren,  and  who  is  the  mother  of  said  de- 
fendants, and  defendants  are,  as  plaintiffs  are  informed  and  believe, 
and  so  aver,  making  such  claim,  and  such  claim  on  part  of  defendants 
interfere  with  and  hampers  plaintiffs  in  the  disposition  of  said  lands 
in  suit,  and  such  claim  is  believed  by  people  and  is  calculated  to  and 
does  cast  doubt  and  suspicion  upon  the  title  of  plaintiff,  Mrs.  Brady, 
and  is  calculated  to  and  does  seriously  embarass  plaintiffs  in  maintain- 
ing thedr  rights,  and  in  disposing  of  said  lands,  said  claim  of  defend- 
ants and  the  recording  of  said  will  and  codicils,  and  the  probating  of 
same,  all  casts  such  cloud  on  plaintiff,  Mrs.  Brady's  title  as  aforesaid, 
and  renders  said  land  unsalable  and  impairs  the  market  and  selling 
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value  of  said  land,  and  if  plaintiff  should  ever  find  it  necessary  to 
sell  said  lands  it  would  be  impossible  to  secure  a  reasonable  value  for 
same. 

And  plaintiffs  further  aver  and  claim  that  the  provision  in  said 
section  seven  of  said  will,  to  wit:  "Free  from  any  power  of  said 
daughters  or  their  husbands  to  sell  or  encumber  the  same,"  is  in- 
valid and  void  as  being  a  restraint  on  the  power  of  alienation,  etc., 
and  pray  as  follows:  "Plaintiffs  show  that  defendants  have  hereto- 
fore been  duly  cited  to  appear  and  answer  herein,  and  have  filed  their 
answer  herein,  and  are  represented  by  attorneys  duly  appointed  by  the 
court  as  guardian  ad  litem  for  them,  and  pray  that,  on  hearing  hereof, 
plaintiffs  recover  title  in  fee  simple  to  said  lands  in  suit  as  the  sep- 
arate property  of  plaintiff,  Mrs.  Sula  H.  Brady;  that  if  necessary  said 
will  be  construed;  and  also,  that  the  title  to  said  lands  be  adjudged 
in  Mrs.  Brady  free  from  said  restrictions  above  mentioned;  and  also, 
that  all  cloud  be  removed  from  said  title  of  Mrs.  Brady,  and  for  all 
costs  and  for  general  and  equitable  relief,  etc." 

Plaintiffs  in  error  by  guardian  ad  litem,  plead  not  guilty,  four  years 
limitation  to  the  action  to  remove  cloud  from  title  and  construe  the 
will,  and  that  the  action  was  fraudulently  set  up. 

A  trial  resulted  ih  a  judgment  in  favor  of  defendants  in  error. 

The  evidence  shows  that  J.  D.  Warren  died,  leaving  surviving  him, 
four  children  as  mentioned  above,  Sula  H.  Brady,  defendant  in  error, 
being  one.  He  left  a  will,  containing  the  clause  mentioned.  Said 
will  was  duly  set  aside  and  annulled  by  a  decree  of  the  Probate  Court 
of  Hill  County,  which  was  never  appealed  from  nor  set  aside,  and  the 
same  still  exists.  Defendant  in  error  received  the  knd  in  controver- 
sy as  her  distributive  share  of  said  estate,  and  the  plaintiffs  in  error 
are  her  children,  who,  when  the  suit  was  brought,  were  respectively, 
five,  three  and  one  years  of  age. 

The  will  of  J.  D.  Warren  having  been  set  aside  by  a  court  of  com- 
petent jurisdiction,  and  the  decree  still  being  in  full  force  and  effect, 
stands  as  though  never  having  been  made,  therefore,  -there  was  nothing 
the  trial  court  was  called  upon  to  construe,  and  hence,  nothing  for 
this  court  to  construe. 

It  is  true,  under  the  statute  the  plaintiffs  in  error  would  have  two 
years  after  reaching  their  majority  to  bring  an  action  to  set  aside 
the  decree  annulling  the  will,  but  we  are  of  the  opinion  that  they  can 
not  be  deprived  of  that  right  and  their  claim  under  the  will,  if  any, 
be  barred  by  a  proceeding  like  the  present.  The  statute  was  intended 
to  protect  minors  against  erroneous  proceedings  of  the  Probate  Courts, 
and  their  probable  action  when  they  reach  their  majority,  cannot  be 
anticipated  and  they  deprived  of  their  rights  by  such  a  proceeding  as 
this. 

Being  of  the  opinion  that  no  right  of  action  existed  in  Sula  H. 
Brady  against  her  children,  as  set  forth,  the  judgment  is  reversed  and 
the  cause  dismissed. 

Reversed  and  dismissed. 
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J.  H.  Berrt  et  al.  v.  C.  J.  Hindman  et  al. 

Decided  April  28,  May  26,  1910. 

1. — Contiiivaiice. 

An  appellant  can  not  complain  of  the  refusal  of  a  continuance  on  applica- 
tion made  by  his  codefendant  in  which  he  did  not  join. 


— Abwnoe  of  Party. 

An  application  for  continuance  because  the  party  was  prevented  from 
being  present  by  sickness  was  addressed  to  the  discretion  of  the  court  and 
reviewable  only  on  a  showing  of  its  abuse.  The  case  is  held  not  to  show  such 
abuse  or  discretion,  an  issue  of  fact  being  made  as  to  the  party's  inability  to 
attend. 

S. — Contlniianoe — Snrprise— Hamlen  Error. 

Error  in  refusing  continuance  claimed  on  the  ground  of  surprise  by  new 
pleading  was  not  ground  for  reversal  where  the  new  pleading  set  up  no  new 
facts,  but  merely  sought  a  personal  judgment  not  before  asked,  and  the  judg- 
ment "wnSf  on  other  grounds,  so  reformed  as  not  to  allow  such  personal  judg- 
ment. 

4. — Bzeoiitor't  Sale— Oi^er  of  Court. 

A  sale  of  land  belonging  to  an  estate  made  by  an  executor  without  order 
of  the  County  Court  or  power  given  by  the  will  to  sell  without  order  passed 
no  title. 

0. — Independent  Executor — ^WilL 

A  will,  in  order  to  exempt  the  executor  from  the  authority  of  the  court, 
should,  if  the  language  of  the  statute  (Rev.  Stats.,  art.  1905)  is  not  followed, 
clearly  show  a  desire  on  the  part  of  the  testator  to  exclude  the  active  super- 
vision and  control  of  the  County  Court. 

S. — Same. 

The  words,  "I  will  that  my  husband,  J.  H.  B.,  shall  be  the  executor  of 
my  estate  without  bond,  and  that  he  shall  have  power  to  do  all  things  neces- 
sary in  settling  up  the  same,  as  provided  in  this  my  last  will  and  testament," 
did  not  create  the  husband  an  independent  executor  nor  authorize  him  to  sell 
lands  of  the  testators  estate  without  order  of  the  court  authorizing  him  to 
do  so. 


7." 

Neither  exempting  the  executor  from  giving  bond,  nor  conferring  upox\ 
him  special  authority  to  sell  for  any  specific  purpose,  nor  providing  that  the 
just  debts  of  the  testator  be  paid,  would  make  him  an  independent  executor. 
The  probate  court  would  still  have  jurisdiction  over  the  allowance  of  claims, 
the  settlement  of  the  executor  with  heirs  or  devisees,  and  the  final  distribution 
of  the  estate. 

4 

8. — ^Estates — ^Executor — ^Heirs— Jurisdiction. 

The  District  Court  had  jurisdiction  -of  an  action  by  heirs  to  cancel  deeds, 
remove  cloud  from  their  title,  and  determine  the  rights  of  persons  holding 
under  conveyance  of  the  lands  of  their  ancestor,  made  by  his  executor  without 
order  of  the  County  Court  and  under  an  unfounded  claim  of  right  to  adminis- 
ter as  independent  executor.  The  District  Court  alone  could  afford  this  relief, 
and  the  fact  that  the  title  had  been  clouded  by  the  act  of  the  efececutor  and 
that  administration  was  still  pending  in  the  probate  court  presented  no  ob- 
stacle to  the  exercise  of  its  jurisdiction. 

9. — Same— Personal  Judgment. 

The  District  Court  had  no  jurisdiction,  while  administration  was  pending 
in  the  County  Court,  to  render  a  personal  judgment  against  the  executor,  at 
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suit  of  the  heirs,  for  his  unauthorized  sale  of  land«,  the  separate  property  of 
the  testator,  his  deceased  wife,  mortgaged  to  secure  a  community  debt,  and 
his  appropriation  of  the  proceeds  to  (Sscharge  of  such  mortgage  for  which  the 
executor  was  himself  primarily  liable.  Nor  was  such  relief  so  incident  to  an 
action  of  the  heirs  to  set  aside  the  conveyance  and  remove  the  cloud  it  cast 
up  on  their  title  as  to  support  such  jurisdiction.  The  probate  court  had  sole 
power  to  determine  the  executor's  liability,  and  the  juogment  of  the  District 
Court  was  without  effect,  though  directed  to  be  enforced,  not  bv  executive,  but 
by  certifying  it  to  the  probate  court  to  be  there  enforced  subject  to  proper 
offset  from  his  accounts  as  executor. 

10. — ^Exeontor— Debt  to  Estate— ^'nrisdictioiL 

The  debt  of  an  executor  to  the  estate,  whether  incurred  before  adminis- 
tration or  arising  during  it,  is  a  matter  for  determination  in  the  probate 
court,  and  not  to  be  adjudicated  in  a  suit  by  the  heirs  against  him  in  an- 
other tribunal. 

11. — Estates — ^Mortgage— Credit  oil  Claim— Equities — JurisdiotioiL 

A  holder  of  a  mortgage  on  land  belonging  to  an  estate  took  a  deed  thereto 
from  the  executor  in  consideration  of  the  extinguishment  of  his  debt,  and  sold 
the  growing  timber  on  the  land  to  other  parties.  The  heirs,  by  suit  in  the 
District  Court,  set  aside  the  deed  to  the  mortgagee,  but  they  and  the  pur- 
chaAcrs  of  the  timber  consented  that  his  sale  thereof  be  affirmed,  as  being 
for  a  fair  price,  and  the  judgment  charged  the  mortgagee  with  the  price  re- 
ceived for  tlie  timber,  as  a  credit  on  the  mortgage  debtl     Held: 

(1)  That  the  heirs,  by  their  consent,  could  not,  as  against  the  mort- 
gagee, validate  the  sale  of  the  timber  while  setting  aside  the  executor's  deed, 
and  compel  a  credit  of  the  price  realized  by  the  mortgagee  upon  his  incum- 
brance, in  the  absence  of  a  showing  of  equities  necessitating  that  relief  for 
their  protection,  such  as  insolvency  preventing  the  mortgagee  from  answering 
personally  and  proof  that  the  timber  had  been  removed  from  the  land  and 
would  not  return  to  the  estate  on  the  executor's  conveyance  being  set  aside. 

(2)  That  if  the  proper  equities  to  support  such  a  decree  were  shown, 
the  relief  awarded  was  beyond  the  jurisdiction  of  the  District  Court  in  such 
action,  the  allowance  and  settlement  of  the  mortgagee's  claim  and  proper 
credits  being  a  matter  solely  within  the  jurisdiction  of  the  probate  court.  The 
same  was  also  true  of  an  allowance  of  a  commission  to  the  mortgagee  for 
making  the  sale  of  the  timber. 

ON   MOTION  FOB  BEHEABING. 

12. — Jurisdiction — ^Matters  Incidental  to  Controyerky. 

Tl¥e  District  Court  having  jurisdiction  over  the  main  question  involved, 
may  determine  in  the  same  action  all  incidental  questions  and  rights  necessary 
to  its  disposition,  but  only  those  so  neceesary,  if  thev  are  questions  which  by 
themselves  are  exclusively  within  the  jurisdiction  oi  another  court,  such  as 
matters  involving  settlement  of  estates  of  decedents  on  which  administration 
is  pending. 

18. — Same. 

The  unauthorized  conveyance  of  incumbered  land  by  an  executor  to  the 
mortgagee  having  been  cancelled  at  suit  of  the  heirs  in  the  District  Court, 
neither  the  heiis  nor  purchasers  of  the  timber  on  the  land  from  the  mortgagee 
could  complain  of  the  refusal  of  the  court  to  affirm  such  sale  of  the  timber 
and  credit  the  price  paid  on  the  mortgage.  Such  decree  was  not  necessary  as 
an  incident  to  the  setting  aside  of  the  executor's  deed.  It  was  proper  to  leave 
their  rights  resulting  from  the  judgment  to  be  settled  by  the  probate  court. 

Appeal  from  the  District  Court  of  Harrison  County.     Tried  below 
before  Hon.  W.  C.  Buford. 

Toung  &  Ahney,  for  appellant  Berry. — The  new  cause  of  action  set 
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up  in  the  supplemental  petition  entitled  defendant  to  a  continnance. 
Kule  16  for  District  and  County  Courts;  Witliff  v.  Spreen,  112  S.  W., 
98. 

Where  the  wife  dies  leaving  a  surviving  husband.no  community  es- 
tate, the  surviving  husband  is  not  liable  to  tlie  heirs  of  the  deceased 
wife  for  the  community  debts  which  were  paid  out  of  the  wife's  sep- 
arate estate  after  her  death  by  the  surviving  husband,  where  such  debts 
had  been  secured  by  a  mortgage,  given  by  the  husband  and  wife  on  her 
separate  estate.  Eev.  Stats.,  arts,  2973,  1697,  2219,  2230;  Moocly  v. 
Smoot,  78  Texas,  119;  Taylor  v.  Murphy,  50  Texas,  291;  Evans  v. 
Breneman,  46  S.  W.,  80;  Richardson  v.  Hutchins,  68  Texas,  81. 

Where  the  husband  qualifies  as  executor  of  his  deceased  wife's  estate, 
and  -as  such  executor  takes  po8sessix)n  of  her  separaite  property  and  is 
administering  the  same  as  executor  of  her  will,  the  County  Court  in 
which  administration  is  pending,  has  exclusive  jurisdiction  of  the  ac- 
count and  the  executor  with  reference  to  the  said  separate  estate,  and 
with  reference  to  his  liability  to  the  heirs  of  the  deceased  wife  for  com- 
munity debts  paid  out  of  her  separate  estate,  by  him  as  such  executor. 
— Same  authorities. 

W.  T.  Armistead  and  F.  H.  Prendergast,  for  appellant  Duke. 

Jones  £  Bibb,  for  appellees. — The  estate  of  Mrs.  Frances  Berry  was 
not  withdrawn  from  the  Probate  Court  by  the  will  and  it  was  neces- 
sary to  administer  the  estate  under  the  orders  of  the  Probate  Court, 
and  all  contracts,  deeds,  and  dealings  with  reference  to  the  said  estate 
by  the  administrator  or  executor,  not  had  in  accordance  with  the  orders 
of  the  Probate  Court  were  void,  and  only  constituted  a  cloud  upon  the 
title  of  the  appellees  to  the  property.  Eev.  Stats.,  arts.  2009,  1995, 
2113;  Gray  v.  Bussell,  91  S.  W.,  235;  Baker  v.  Hamblin,  85  S.  W., 
468;  Lewis  v.  Nichols,  38  Texas,  54;  Smithwick  v.  Kelly,  15  S.  W., 
486. 

The  court  did  not  err  in  rendering  judgment  in  favor  of  the  appel- 
lees, the  bhilren  of  Mrs.  Frances  Berry,  for  $10,555.50  being  the 
amount  of  the  J.  M.  Bemis  mortgage  and  judgment,  because  this  was 
a  comunity  debt  of  J.  H.  Berry,  and  he  was  primarily  liable  therefor 
and  the  property  of  the  children  of  Mrs.  Frances  Berry,  having  been 
used  to  pay  the  debt,  the  children  are  entitled  to  judgment  against  J. 
H.  Berry  for  that  amount.  Tison  v.  Gass,  102  S.  W.,  751,  and  cases 
there  cited;  Eichardson  v.  Hutchins,  68  Texas,  89;  3  S.  W.,  276. 

HODGES,  Associate  Justice. — ^The  appellees,  Mrs.  C.  J.  Hindman, 
Mary  Berry,  Spire  Berry  and  Louise  Berry  are  the  children,  heirs  and 
devisees  of  Mrs.  Frances  Berry,  deceased,  and  J.  H.  Berry.  They  bring 
Ibis  suit  against  J.  H.  Berry,  their  father,  to  cancel  a  deed  from  him 
to  C.  T.  Duke  «nd  to  remove  cloud  from  their  title  to  certain  lands 
described  in  the  petition,  which  they  claim  under  a  will  from  their 
mother,  R.  B.  and  A.  D.  Eglin,  J.  K.  Foster,  L.  E.  Tignor  and  J.  H. 
Jarrett  were  joined  as  parties  plaintiff  because  of  a  claim  to  an  inter- 
est in  the  timber  on  the  land,  which  will  hereafter  be  referred  to.  C. 
T.  Duke,  W.  H.  Bolding  and  J.  H.  Bemis  were  also  made  parties  de- 
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fendant  with  Berrj^  for  reasons  which  will  be  disclosed  in  the  state- 
ment of  the  case. 

J.  H.  Berry  and  Prances  Berry  were  married  some  time  prior  to 
1880.  After  her  marriage  with  Berry  the  laiter  incurred  a  oommnnity 
indebtedness  of  $7,085  to  J.  M.  Bemis.  In  June,  1901,  Mrs.  Berry 
joined  by  her  husband,  executed  a  deed  of  trust  on  her  land  for  the 
purpose  of  securing  that  debt.  In  1902  she  died  at  Fort  Gibson,  In- 
dian Territory,  leaving  this  debt  unpaid.  She  left  a  will,  the  material 
portions  of  which  are  as  follows:  "I  will  that  all  my  just  debts  be 
paid  out  of  my  estate  in  the  State  of  Texas.  I  will,  bequeath,  give 
and  devise  all  the  rest,  residue  and  remainder  of  my  estate,  real  and 
personal,  after  my  debts  are  paid,  except  as  hereinafter  provided,  to  my 
four  children  (naming  them),  I  will,  give  and  bequeath  unto  my 
husband,  J.  H.  Berry,  the  «um  of  five  dollars.  I  will  bhat  my  husband, 
J.  H.  Berry,  shall  be  the  executor  of  my  estate  without  bond,  and  that 
he  shall  have  power  to  do  all  things  necessary  in  settling  up  the  same 
as  provided  in  this  my  last  will  and  testament."  This  will  was  pro- 
bated in  Marion  County,  Texas,  and  Berry  qualified  as  executor  by  tak- 
ing the  required  oath.  In  1905  Bemi«  brought  suit  in  the  District  Court 
of  Marion  Oounty  against  Berry  individually,  and  as  the  independent 
executor  of  his  wife's  will,  and  obtained  ta  judgment  for  the  amount  of 
his  debt  and  a  decree  foreclosing  his  lien  on  the  land  covered  by  the 
deed  of  trust.  The  judgment  was  never  certified  to  the  County  Court 
where  the  administration  was  pending.  In  May,  1907,  the  land  was 
offered  for  sale  under  this  decree,  but  no  sale  appears  to  have  been 
made,  Bemis  agreeing  to  grant  Berry  further  indulgence.  In  the  fall 
of  that  year  Bemis  again  insisted  upon  the  payment  of  his  debt,  which 
then  amounted  to  over  $10,000.  Berry,  being  without  means  to  pay 
the  same,  made  an  arrangement  with  appellant  C.  T.  Duke  for  the 
money,  which  arrangement  is  best  explained  by  the  following  written 
agreement  entered  into  by  them: 

"Contract  and  agreement  made  this  the  24th  day  of  December,  A.  D. 
1907,  at  Jefferson,  Texas,  in  Marion  County,  by  and  between  J.  H. 
Berry  individually,  and  as  the  independent  executor  of  the  estate  of 
his  wife,  Mrs.  Frances  B.  Berry,  deceased,  and  C.  T.  Duke. 

"Ist.  A  perfect  title  and  deed  of  conveyance  diall  be  execnted  by 
said  estate  and  Mrs.  Berry^s  heirs,  if  necessary,  to  the  land  and  timber 
known  as  the  Haggerty  Place  in  Harrison  County,  Texas,  consisting 
of  about  4480  acres  of  land,  same  being  400  acres  of  the  Wiley  Ingram 
survey,  and  3938  acres  of  the  W.  H.  Payne  survey;  both  of  said  sur- 
veys feeing  situated  in  Harrison  County,  Texas. 

"2nd.  The  consideration  therefor  shall  be  ten  thousand,  five  and 
twenty-eight  dollars,  and  the  same  to  be  applied  to  the  payment  of  the 
trust  deed  and  judgment  debt  in  favor  of  J.  M.  Bemis,  of  Warren, 
Pennsylvania,  and  said  money  is  to  be  applied  and  both  parties  are  to 
see  that  it  is  so  applied,  and  the  money  and  deed  to  be  placed  in  es- 
crow until  this  is  done  at  the  Commercial  Bank  of  Jefferson,  Texas, 
it  being  necessary  to  so  sell  said  land  and  timber  to  pay  this  debt  which 
was  a  liability  of  the  deceased,  Mrs.  Frances  Bernard  Berry,  at  the 
time  of  her  death. 

"3rd:    Mr.  C.  T.  Duke  is  to  then  deed  the  lands  to  J.  H.  Berrv 
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for  the  difference  between  the  ten  thousand  five  hundred  and  twenty- 
eight  dollars  and  five  thousand  dollars,  and  five  hundred  dollars  com- 
missions reserving  the  timber  ten  inches  at  the  stump  and  over,  with- 
in eight  years  from  the  date  of  this  instrument,  except  the  old  field 
pine  and  oak  timber  inside  of  the  1200  acre  enclosure.  This  amount 
of  money  is  to  be  made  in  two  vendor's  lien  notes  of  equal  amounts 
each,  payable  in  one  or  two  years  after  date,  with  ten  percent  interest 
from  date,  and  ten  percent  attorney's  fees  if  sued  upon  or  placed  in 
an  attorney's  hands  for  collection,  arid  the  default  in  the  payment  of 
either  note  and  the  accrued  interest  shall  mature  both  notes  at  the  op- 
tion of  C.  T.  Duke  or  the  holder  thereof,  and  said  notes  shall  be  drawn 
payable  at  Jefferson,  Marion  County,  Texas." 

In  pursuance  of  this  agreement,  on  the  9th  day  of  December,  1907, 
Berry,  purporting  to  act  as  the  independent  executor  of  the  will  of 
his  deceased  wife  and  individually,  conveyed  the  land  described  in  the 
plaintiffs'  petition  to  Duke.  On  the  same  date,  Duke  made  a  convey- 
ance of  the  land  back  to  Berry,  reserving  the  timber  above  ten  inches 
in  diameter  and  accepting  as  the  consideration  for  this  transfer,  Berry's 
two  notes  for  the  aggregate  amount  of  $6,078,  secured  by  a  vendor's 
lien  on  the  land.  Duke  also,  on  the  same  date  took  a  transfer  to  him- 
self of  the  Bemis  judgment.  Nine  thousand  dollars  of  the  money  used 
by  Duke  in  taking  up  this  judgment  was  borrowed  by  him  from  a 
Miss  Betty  R.  Bolding.  After  the  land  was  conveyed  by  Duke  to 
Berry,  the  vendor's  lien  notes  given  by  the  latter  were  transferred  by 
Duke  to  Miss  Bolding  as  security  for  the  money  advanced  by  her.  She 
also  obtained  from  Duke  a  conveyance  of  a  half  interest  in  the  timber 
reserved  upon  the  land  conveyed  to  Berry.  Subsequently,  and  before 
this  suit,  Duke  sold  the  timber  to  B.  B.  and  A.  D.  Eglin,  who  later 
sold  a  portion  of  it  to  the  other  parties  joined  as  plaintiffs  in  this 
suit.  The  consideration  received  by  Duke  for  that  sale  was  $10,000, 
half  in  cash  and  the  balance  in  one  note. 

At  the  time  of  Mrs.  Berry's  death  her  children  were  all  minors,  rang- 
ing in  age  from  13  to  20  years;  those  of  them  who  testified  upon  the 
trial  disclaimed  any  knowledge  of  these  dealings  between  Berry  and 
Duke  with  reference  to  their  land,  till  in  the  spring  of  1909.  This 
suit  was  instituted  April  12,  1909.  The  plaintiffs,  in  their  original 
petition,  charge  in  substance  that  Berry  and  Duke  entered  into  a  con- 
spiracy to  fraudulently  deprive  the  children  of  Mrs.  Berry  of  the  land 
involved  in  suit,  and  to  enable  Berry  t^  acquire  tifcle  to  the  land  in  his 
own  right;  that  Berry  was  not  ttie  independent  executor  of  the  will  of 
Mrs.  !^rry,  find  had  no  authority  to  make  any  convejrance  of  the  land 
to  Duke.  It  is  also  claimed  that  the  sale  to  Duke  was  for  a  grossly  in- 
adequate sum.  It  is  further  alleged  that  Duke,  as  the  vendee  of  Berry, 
had  sold  the  timber  to  R.  B.  and  A.  D.  Eglin,  and  that  they  in  turn 
had  sold  a  portion  or  it  to  Foster,  Tignor  and  Jarrett;  that  the  plain- 
tiffs have  agreed  among  themselves  that  inasmuch  as  Eglin,  Tignor 
and  Jarrett  had  paid  their  money  for  the  timber,  and  paid  a  reason- 
able price  therefor,  the  children,  plaintiffs,  would  acquiesce  in  the  sale 
of  the  timber  and  require  C.  T.  Duke  to  credit  the  price  he  received 
therefor,  upon  the  original  Bemis  mortgage.  There  was  no  effoft  to 
defeat  the  Bemis  debt,  and  in  all  the  pleadings  it  was  recognized  as 
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a  valid  claim  against  the  properly  involved.  Berry  answered,  claim- 
ing to  be  a  one-half  owner  of  the  land,  saying  that  his  wife  held  the 
land  in  trust  for  him.  Duke  answered,  claiming  that  the  will  of  Mrs. 
Berry  constituted  her  husband  her  independent  executor  and  author- 
ized him  to  sell  the  property;  that  he  (Duke)  purchased  the  property 
from  Berry  as  such  independent  executor  of  the  will  of  his  deceased 
wife;  and  claimed  that  all  of  the  transfers  were  valid  and  regular,  and 
not  in  fraud  of  the  rights  of  the  children.  By  a  supplemental  petition, 
the  children  o£  Mrs.  Berry  set  up  that  the  Bemis  debt  was  a  commun- 
ity debt  of  Berry  and  his  deceased  wife,  and  that  Berry  was  primarily 
liable  therefor,  and  should  have  paid  the  same  out  of  his  own  property, 
and  that,  inasmuch  as  their  property  had  been  used  in  paying  the 
debt  to  the  extent  of  the  value  of  the  timber  sold  by  Duke,  they  were 
entitled  to  recover  a  personal  judgment  against  Berry  for  the  amount 
of  the  debt,  and  asked  for  judgment  to  that  eflfect.  In  what  he  stylea 
a  "Trial  Amendment,"  Berry  interposes  the  objection  to  any  recovery 
by  the  plaintiffs,  because  of  the  pendency  of  an  administration  upon 
the  estate  of  Mrs.  Berry  in  the  County  Court  of  Marion  County.  He 
alleges  that  the  estate  is  indebted  to  various  parties  as  well  as  to  him. 

The  suit  as  to  Miss  Betty  Bolding  was  dismissed  by  the  plaintiffs 
in  the  trial. 

The  cause  was  tried  before  a  jury  and  submitted  upon  special  is- 
sues. In  the  answers  returned,  the  jury  found  substantially  the  fol- 
lowing facts:  That  the  actions  of  Berry  and  Duke  in  their  transfers 
of  the  land  and  the  timber  between  themselves,  amounted  to  an  at- 
tempt to  defraud  the  children  of  Mrs.  Berry  and  deprive  them  of  the 
time  of  Berry's  deed  to  Duke  was  $36,000;  that  the  reasonable  market 
value  of  the  timber  at  the  same  time,  and  at  the  time  Duke  «)ld 
to  Eglin  Brothers,  was  $14,000.00;  that  the  reasonable  market 
value  of  the  land  without  the  timber,  on  the  date  of  Berry's  convey- 
ance to  Duke  was  $22,000.  The  jury  also  found  that  Duke  was  the 
owner  of  the  Bemis  judgment  at  the  time  he  sold  the  timber  to  Eglin 
Brothers ;  that  when  he  made  the  trade  with  Berry,  in  December,  1907, 
Duke  did  not  intend  to  commit  a  fraud  upon  the  rights  of  the  chil- 
dren of  Mrs.  Berry.  The  court  propounded  this  further  interrogatory: 
"What  was  the  amount  of  reasonable  expenses  for  Duke  to  convert  the 
timber  into  money  by  sale?''  To  which  the  jury  answered:  "Five 
hundred  dollars."  Upon  these  findings,  the  court  entered  a  judgment 
substantially  as  follows: 

1st.  In  favor  of  the  children  of  Mrs.  Berry  for  title  to  the  land 
sued  for,  and  cancelling  the  deeds  from  Berry  to  Duke  and  from  Duke 
to  Berry  "in  so  far  ais  the  title  to  the  land  is  concerned." 

2nd.  Quieting  the  title  and  possession  of  R.  B.  and  A.  D.  Eglin, 
J.  K.  Foster,  L.  E.  Tignor  and  J.  H.  Jarrett  to  the  timber. 

3rd.  Directing  that  the  $10,000  paid  by  Eglin  Brothers  to  Duke 
for  the  timber  be  declared  a  credit  on  the  Bemis  mortgage,  and  charg- 
ing the  land  with  payment  of  $1906.01  found  as  the  remainder  of  the 
debt  still  due. 

4th.  A  personal  judgment  against  Berry  in  favor  of  his  children 
for  $10,655.50,  the  amount  of  the  Bemis  debt,  which  is  found  to  be  a 
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commnnity  obligation  for  which  Berry  was  primarily  liable.  In  that 
connection  it  is  directed  that  no  execution  issue  and  that  this  judg- 
ment be  subject  to  any  legal  offsets  that  may  be  found  by  any  court 
of  final  jurisdiction  in  the  settlement  of  his  accounts  as  executor. 

5th.  Duke  was  allowed  $500  as  commissions  for  his  services  in 
selling  the  timber  to  Eglin  Brothers,  this  sum  being  deducted  from  the 
$10,000  received  by  him,  and  a  lien  adjudged  in  his  favor  against  the 
land  for  $1906.01  balance  of  Bemis'  debt  s-till  due  him.  It  was  ordered 
that  this  be  certified  to  the  County  Court  of  Marion  County,  for  ob- 
servance. 

6th.  The  Bemis  mortgage  was  canceled  except  as  merged  in  the 
judgment  there  rendered. 

7th.  Appellants  were  enjoined  from  interfering  with  the  title  of 
the  plaintiffs  to  the  land  and  timber,  and  from  making  any  convey- 
ances affecting  that  title. 

8th.  It  was  directed  that  as  an  administration  of  the  estate  of  Mrs. 
Berry  was  still  pending  in  the  Probate  Court  of  Marion  County,  no 
writ  of  possession  should  issue  in  favor  of  the  children  for  the  land, 
till  after  final  settlement  by  Berry. 

Berry  and  Duke  file  separate  assignments  of  error,  but  both  com- 
plain of  the  refusal  of  the  court  to  grant  a  continuance,  because  of 
Berry's  absence  at  the  time  of  the  trial.  The  record  does  not  show 
that  Duke  made  any  application  for  a  continuance,  and  for  that  rea- 
son, his  assignment  is  without  merit.  It  appears  from  the  record,  that 
the  case  was  called  for  trial  on  Thursday,  October  21,  1909,  and  that 
Berry's  attorneys  then  asked  for  a  continuance  because  of  the  absence 
of  their  client,  who,  it  was  claimed,  was  unable  to  attend  the  trial  on 
account  of  sickness.  The  case  was  passed  at  their  instance  till  Mon- 
day the  25th,  at  which  time  it  was  again  called  and  the  application 
for  a  continuance  presented  and  overruled.  A  contest  to  the  applica- 
tion had  been  filed  by  some  of  the  parties  plaintiff,  denying  that  Berry 
was  in  fact  sick  or  unable  to  attend  the  trial,  and  charging  that  he 
was  feigning  sickness  in  order  to  secure  a  continuance.  "CTpon  the 
filing  of  this  contest,  the  court  appointed  a  physician  to  make  a  per- 
gonal examination  of  Berry  and  ascertain  whether  or  not  he  was  in 
fact  nnable  to  attend  court.  After  considering  the  subsequent  affida- 
vits filed  and  also  the  fact  that  the  judge  of  the  court  had  himself 
seen  Berry  on  the  streets  of  the  City  of  Marshall,  the  place  where  the 
trial  was  being  held,  on  Saturday  preceding  Monday,  the  day  upon 
which  the  motion  was  acted  on,  and  that  Berry  appeared  to  him  to  be 
in  perfect  health,  the  court  overruled  the  motion.  To  this  action.  Berry 
alone  reserved  a  bill  of  exceptions.  This  motion  was  not'  a  statutory 
application,  and  its  disposition  rested  largely  in  the  discretion  of  the 
court.  The  exercise  of  that  discretion  will  not  be  revised  on  appeal 
unless  an  abuse  is  shown  and  that  an  injustice  has  been  done  to  the 
complaining  party.  Guy  v.  Metcalf,  83  Texas,  37,  18  S.  W.,  419.  We 
think  the  facts  upon  which  the  court  acted  in  disposing  of  the  motion 
justified  the  conclusion  that  Berry  was  not  unable  to  be  present  at  the 
triil.  The  record  shows  that  Berry's  deposition  had  previously  been 
taken,  was  available  but  was  not  used.  The  principal  ground  set  out 
in  the  motion  for  a  continuance  was  that  of  surprise  and  the  conse- 
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quent  necessity  for  Berry's  personal  attendance  and  testimony  to  meet 
the  new  cause  of  action  which  it  is  claimed  was  set  np  for  the  first 
time  in  plaintiffs'  second  supplemental  petition.  The  record  shows 
that  on  the  25th  of  October,  the  day  on  which  the  trial  began,  appel- 
lees filed  what  is  termed  their  "Second  Supplemental  Petition/*  in  re- 
ply to  the  first  amended  original  answer  of  Berry  which  had  been  filed 
on  October  19th  preceding.  It  seems  that  while  this  pleading  is  styled 
a  "Second  Supplemental  Petition/'  it  is  in  fact  the  fir»t  reply  io  the 
amended  answer  presented  by  Berry.  What  is  termed  the  "First  Sup- 
plemental Petition"  was  a  reply  to  the  answer  filed  by  Duke.  In  plead- 
ing which  it  is  claimed  operated  as  a  surprise  to  Berry,  the  children  of 
Mrs.  Berry,  among  other  things,  asked  for  a  personal  judgment  over 
against  Berry  for  the  amount  of  the  Bemis  debt  and  judgment,  for  the 
payment  of  which  their  property  had  been  subjected.  As  a  basis  for 
that  relief,  they  alleged  specifically  that  the  debt  was  a  community  ob- 
ligation for  which  Berry  was  personally  responsible,  and  that  the  prop- 
erty subjected  in  their  hands  was  the  separate  property  of  their  mother, 
and  would  not  be  liable  for  the  payment  of  this  debt  but  for  the  fact 
that  it  had  been  mortgaged  by  her  during  her  life  time.  The  aver- 
ments relative  to  the  property's  being  the  separate  estate  of  Mrs.  Berry 
were  substantially  embraced  in  the  original  petition.  The  right  to  the 
relief  there  sought  rested  exclusively  upon  the  fact  that  it  was  her 
separate  property,  and  that  it  had  been  devised  to  the  children  as  such, 
by  their  mother.  That  the  Bemis  debt  is  a  community  obligation,  is 
not  disputed.  There  was,  therefore,  nothing  to  create  any  legal  sur- 
prise, unless  it  be  the  prayer  for  a  personal  recovery  against  Berry. 
In  view  of  the  modification  which  we  make  of  the  judgment  of  the 
court  below,  that  objection  is  rendered  groundless.  We  think  there 
was  no  error  in  refusing  the  continuance. 

There  are  two  grounds  upon  which  the  plaintiffs  in  the  suit  attack 
the  transactions  between  Berry  and  Duke.  (1)  That  Berry  was  not 
an  independent  executor  of  the  will  of  his  wife,  had  no  right  or  power 
to  convey  any  of  the  property  without  an  order  from  the  Probate 
Court,  and  that  his  conveyance  to  Duke  was  a  nullity.  (2)  That  if 
Berry  had  such  power,  the  transactions  between  him  and  Duke  were 
in  furtherance  of  a  conspiracy  to  defraud  the  children  of  Mrs.  Berry, 
and  deprive  them  of  their  property  for  a  grossly  inadequate  considera- 
tion. If  the  contention  that  Berry  was  not,  by  the  will,  created  an  in- 
dependent executor,  or  was  not  otherwise  empowered  by  that  instru- 
ment to  sell  the  property  conveyed  to  Duke  without  an  order  of  the 
County  Court,  be  correct,  then  it  necessarily  follows  that  no  rights 
were  acquired  by  any  of  the  parties,  through  the  conveyances  that 
passed  between  Berry  and  Duke.  Art.  2113,  Rev.  Civ.  Stat.;  Matula 
V.  Freytag,  101  Texas,  357,  107  S.  W.,  536;  Altgelt  v.  Mernitz,  37 
Texas  Civ.  App.,  397,  83  S.  W.,  891.  As  we  understand  the  record 
and  briefs  of  counsel,  it  is  conceded  that  the  Bemis  debt  was  never 
presented  for  allowance  as  a  claim  against  the  estate  of  Mrs.  Berry,  in 
the  method  pointed  out  by  the  statute,  and  that  no  order  was  ever  made 
by  the  County  Court  of  Marion  County  directing  the  sale  of  this  prop- 
erty for  any  purpose.  In  the  suit  by  Bemis,  wherein  he  recovered  a 
judgment  against  Berry  for  the  amount  of  his  debt  and  a  decree  fore- 
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closing  his  lien  npon  this  property.  Berry  is  referred  to  as  an  inde« 
pendent  ezecntor  of  his  wife's  will.  In  the  conveyance  from  Berry  to 
Duke,  which  is  relied  upon  as  the  basis  of  all  the  rights  claimed  by 
Duke  and  his  vendees,  and  by  Berry  individually,  the  latter  purported 
to  act  as  an  independent  executor.  It  at  once  becomes  apparent  that 
the  determination  of  the  issue  involving  the  power  of  Berry  to  act  as 
an  independent  executor  of  his  deceased  wife^s  will,  and  the  right  of 
the  creditors  to  so  treat  him  in  the  collection  of  their  claims  against 
the  estate,  is  one  of  first  importance  in  the  consideration  of  the  various 
assignments  of  error  presented  in  this  appeal.  That  question  we  will 
now  proceed  to  consider. 

Fnder  our  system  the  County  Court  has  general  probate  jurisdic- 
tion. When  an  instrument  purporting  to  be  a  will  is  presented  for 
proof  of  its  execution,  that  court  not  only  has  the  judicial  power  to  de- 
termine that  particular  issue,  and  to  grant  letters  testamentary  to  the 
individual  named  as  the  executor,  but  may  exercise  general  supervis- 
ion and  direction  over  the  administration  that  is  to  follow,  including 
the  settlement,  partition  and  the  distribution  of  the  estate.  Const,  of 
Texas,  art.  5,  sec.  16;  Bev.  Civ.  Stat.,  arts.  1840  and  1991.  However, 
art.  1995  provides:  "Any  person  capable  of  making  a  will  may  so 
provide  in  his  will,  that  no  other  action  shall  be  had  in  the  County 
Court  in  relation  to  the  settlement  of  his  estate,  than  the  probating 
and  recording  of  his  will,  and  the  return  of  an  inventory,  appraise- 
ment and  lists  of  claims  of  his  estate.'^  The  effect  of  this  latter  article 
is  to  enable  the  testator,  if  he  so  desires,  by  the  use  of  appropriate 
language  to  exclude  the  active  exercise  of  a  pc>rtion  of  the  court's  gen- 
eral authority,  and  to  limit  its  powers  to  the  duties  named  in  the  stat- 
ute, in  those  cases  where  the  person  nominated  as  executor  accepts  and 
executes  the  trust.  It  appears  to  us  that  such  testamentary  directions, 
when  made,  should  be  regarded  more  as  merely  suspending  and  ex- 
cluding the  exercise  of  the  court's  authority  than  as  a  devestiture  of 
its  jurisdiction.  Boy  v.  Whitaker,  92  Texas,  346,  48  S.  W.,  892.  It 
would  therefore  seem  to  be  essential,  whether  the  language  of  the  stat- 
ute is  followed  or  not,  that  the  provisions  relied  upon  for  construing 
an  instrument  as  an  independent  will  should  be  couched  in  terms  clearly 
showing  a  desire  on  the  part  of  the  testator,  to  exclude  the  active  su- 
pervision and  control  of  the  County  Court.  The  following  provision 
in  Mrs.  Berry's  will  is  the  only  one  which  can,  in  any  sense,  be  con- 
strued as  expressive  of  that  intention:  "I  will  that  my  husband,  J. 
II.  Berry,  shall  be  the  executor  of  my  estate  without  bond,  and  that  he 
shall  have  power  to  do  all  things  necessary  in  settling  up  the  same, 
as  provided  in  this,  my  last  will  and  testament.'*  The  force  of  the  in- 
ference favoring  the  independent  character  of  the  instrument  which 
may  be  drawn  from  this  eku'se  of  the  will,  lies  chiefly  in  the  extent 
of  the  power  over  the  nianagement  and  control  of  the  estate  which  it 
confers  upon  Berry.  Relieving  him  from  the  necessity  of  giving  a  bond 
did  not  make  him  an  independent  executor.  Gray  v.  Eussell,  41  Texas 
Civ.  App.,  626,  91  S.  W.,  235 ;  Lewis  v.  Nichols,  38  Texas,  54.  Neither 
would  conferring  special  authority  to  settle  all  or  any  portion  of  the 
estate,  for  any  specific  purpose,  have  that  effect.  The  Probate  Court 
would  still  have  the  power  to  pass  upon  and  allow  claims,  direct  their 
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payment,  approve  the  final  settlement  of  the  executor  with  the  heirs  or 
devisees,  and  make  distribution  of  what  remained  of  the  estate.  The 
grant  of  the  power  to  "do  all  things  necessary  in  settling  up'*  an  es- 
tate, is  not  inconsistent  with  an  intention  to  have  that  power  exercised 
under  the  supervision  and  direction  of  the  proper  court,  nor  is  it  re- 
pugnant to  the  idea  that  the  testator  may  have  still  desired  that  claims 
against  the  estate  should  be  adjudicated  by,  and  their  payment  en- 
forced through  the  County  Court,  that  that  court  should  pass  upon, 
and  approve  the  final  settlement  of  the  executor,  and  make  distribu- 
tion of  the  property  among  the  devisees.  If  the  testatrix  desired  an 
independent  administration  of  her  estate,  it  was  not  necessary  that  she 
should  confer  extraordinary  powers  upon  her  executor;  the  simple  nom- 
ination of  the  individual,  as  such,  would  be  sufficient,  if  coupled  with 
an  express  desire  that  the  Probate  Court  take  no  action  further  than 
that  required  by  law.  Hence,  in  searching  for  the  intent  of  the  tes- 
tatrix, we  are  more  concerned  about  her  language  touching  the  juris- 
diction of  the  court,  than  we  are  about  those  provisions  of  the  will 
conferring  power  upon  the  executor.  The  legal  displacement  of  the 
Probate  Court's  authority,  to  the  extent  essential  to  constitute  an  in- 
dependent will  under  our  statute,  would  hardly  be  accomplished  by  an 
enlargement  of  the  power  of  the  executor,  except  in  those  instances, 
where  a  special  trust  is  created. 

There  is  another  provision  of  the  will  which  says:  *T[  will  that  all 
my  just  debts  be  paid  out  of  my  estate,  in  the  State  of  Texas.'*  There 
are  several  reasons  why  we  do  not  think  this  clause  is  sufficient  to  au- 
thorize the  executor  to  sell  the  land  here  involved,  without  an  order 
from  the  County  Court.  The  particular  debt  for  the  payment  of  which 
this  sale  is  sought  to  be  justified,  was  a  community  obligation,  ^or 
which  Berry  alone,  was  personally  liable.  It  was  not  due  till  about 
three  years  after  Mrs.  Berry's  death.  It  was  not  her  debt,  and  she  had 
a  right  to  assume  that  her  husband  would  pay  it  at  maiturity,  without 
invading  her  estate  for  that  purpose.  It  is  true,  this  portion  of  her 
separate  estate  was  bound  for  its  payment,  but  only  as  security  by  vir- 
tue of  the  mortgage  previously  given  by  her.  Schneider  v.  Sellers,  98 
Texas,  380,  84  S.  W.,  417.  If  she  had  this  particular  debt  in  mind 
as  one  which  she  desired  paid  out  of  her  Texas  property,  a  direction 
to  that  effect  was  wholly  unnecessary,  for  the  reason,  that  a  portion 
of  this  property  was  already  bound  for  its  payment,  and  would  be  so 
applied,  provided  Berry  himself,  did  not  meet  his  obligation.  Again, 
the  inventory  returned  by  Berry  shows  that  his  wife  owned,  at  that 
time,  in  Texas,  seven  different  tracts  of  land,  aggregating  7312  acres, 
some  of  whioh  were  situat-ed  in  Harrison  County  and  some  in  Marion 
County.  The  testimony  shows  that  the  4418  acres  in  Harrison  County, 
covered  by  the  mortgage,  was  worth,  during  the  prevalence  of  a  finan- 
cial panic,  $36,000.  The  Bemis  debt  at  that  time,  was  approxi- 
mately $10,000.  When  the  will  was  made,  it  must  have  been  much 
less.  Under  these  circumstances,  the  failure  of  the  te&ta;trix  to  in- 
dicate how  much  or  what  portion  of  the  Texas  property  should  be 
sold  for  the  payment  of  the  debts  of  her  estate,  leaves  an  exceed- 
ingly weak  inference  of  any  intent  to  confer  upon  Berry  the  au- 
thority  to   sell    any   portion    of   the    Texas    land    without    direction 
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from  the  proper  court.  In  fact,  'we  do  not  think  it  can  be  reason- 
ably inferred  that  she  had  ibis  pai^icular  debt  in  mind  at  the 
time.  Placing  npon  the  language  of  the  entire  instrument  that  con- 
struction which  is  most  favorable  to  the  contention  of  the  appellants, 
it  cannot  be  said  that  the  intention  of  the  testatrix  as  to  whether  she 
desired  her  estate  administered  independent  of  the  Probate  Court,  or 
that  her  Texas  land  should  be  sold  and  this  debt  paid  from  the  proceeds 
thereof  without  an.  order  of  that  court,  is  free  from  grave  and  serious 
doubts.  In  such  cases,  we  believe  the  interest  of  those  concerned  is  best 
conserved  by  resolving  the  doubt  in  favor  of  the  jurisdiction  of  the  Pro- 
bate Court.  By  so  doing,  the  interest  of  the  beneficiaries  and  creditors 
will  receive  the  protection  of  those  safeguards  which  the  law  has  pro- 
vided, while  the  only  injury  to  which  the  parties  miglit  be  subjected, 
would  be  that  resulting  from  some  delay  and  the  additional  expense 
arising  from  court  costs.  We  therefore  conclude,  that  the  will  did  not 
provide  for  an  independent  administration  of  the  estate  of  Mrs.  Berry, 
and  did  not  authorize  J.  H.  Berry  to  make  the  sale  of  the  land  in- 
volved in  this  suit  without  an  order  from  the  County  Court. 

If  we  are  correct  in  this  holding,  then  the  deeds  from  Berry  to  Duke 
and  from  Duke  to  Berry,  were  absolutely  void  for  want  of  authority 
in  Berry  to  make  a  conveyance  of  the  title  to  the  land  in  the  first  in- 
stance. This  view  renders  it  unnecessary  for  us  to  consider  the  charges 
of  fraud  preferred  against  Berry  and  Duke  in  the  plaintiflfs'  original 
petition,  and  which  were  submitted  to  the  jury  upon  the  special  issues 
before  referred  to.  While  we  think  the  evidences  of  fraud  fully  warrant 
the  findings  of  the  jury  upon  these  issues,  and  a  judgment  annulling 
the  deeds  from  Berry  to  Duke  and  from  Duke  to  Berry,  we  have  de- 
cided to  rest  our  disposition  of  the  case  and  future  discussion  upon 
the  lack  of  authority  in  Berry  to  act  as  an  independent  executor  of  the 
will,  or  to  sell  the  property  without  an  order  to  that  effect  from  the 
County  Court  of  Marion  County.  It  is  suggested  that  if  Berry  was  not 
by  the  will  constituted  an  independent  executor,  then,  upon  proof  that 
an  administration  upon  the  estate  of  Mrs.  Berry  was  still  pending  in 
the  County  Court  of  Marion  County,  it  should  be  held  that  the  Dis- 
trict Court  was  without  jurisdiction  of  this  suit.  The  cause  of  action 
as  presented  in  the  plaintiffs'  original  petition  embraced  applications 
for  several  different  kinds  of  relief,  among  which  are  the  following: 
the  cancellation  (rf  the  deeds  from  Berry  to  Duke  and  from  Duke  to 
Berry,  the  removal  of  the  cloud  from  title  to  the  land  described,  and 
quieting  the  title  of  the  Eglins  and  their  vendees  to  the  timber.  While 
the  petition  presents  rather  an  anomalous  association  of  parties  plain- 
tiff, and  applications  for  relief  which  might  more  appropriately  have 
been  sought  in  separate  actions,  these  conditions  alone  do  not  affect  tlie 
jurisdiction  of  the  court  over  the  subject-matter  of  the  litigation. 
There  are,  however,  other  issues  raised,  and  different  relief  asked  for, 
which  do  involve  the  question  of  jurisdiction,  and  which  will  be  dis- 
cussed later  on.  In  so  far  as  the  object  of  the  suit  was  to  protect  the 
title  to  the  land,  and  not  in  any  way  interefere  with  the  administrative 
rights  of  the  executor  to  lawfully  use  and  appropriate  the  property 
to  the  payment  of  debts  against  the  estate  of  Mrs.  Berry,  the  action 
was  maintainable,  and  the  District  Court  was  the  proper  forum.     The 
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fact  that  the  executor  had  himself,  by  an  unlawful  usurpation  of  au- 
thority,  or  by  a  fraudulent  conspiracy  with  another,  beclouded  the 
title  to  the  land,  did  not  deprive  the  devisees,  during  the  pendency  of 
the  administration,  of  the  right  to  invoke  the  power  of  an  appropriate 
tribunal  to  protect  their  ti»tle.  Buchanan  v.  Bilger,  64  Texas,  590.  This 
relief  could  not  have  been  secured  in  the  Probate  Court;  and  to  deny 
them  the  right  to  resort  to  the  District  Court  under  such  circumstan- 
ces, would  be  to  deprive  them  of  a  remedy  for  a  palpable  wrong. 

Berry  complains  of  the  personal  judgment  rendered  against  him  in 
favor  of  his  children,  for  $10,555.50.  This  judgment  was  sought  and 
obtained  upon  averments,  and  prayer  for  relief,  contained  in  appellees' 
supplemental  petition.  But  the  judgment  is  not  assailed  on  account 
of  any  irregularity  in  the  form  of  the  pleading,  and  we  are  not  called 
upon  to  consider  that  question.  It  is  contended  that  the  judgment  is 
inconsistent,  'Hhat  the  court  having  found  that  the  administration 
upon  the  estate  of  Mrs.  Berry  had  not  been  closed,  it  had  no  jurisdic- 
tion to  render  any  judgment  in  this  cause  as  to  the  liability  of  the  ex- 
ecutor of  the  estate  of  Mrs.  Frances  Berry,  deceased,  to  the  devisees 
of  said  deceased.''  The  evidence  is  undisputed  that  the  will  of  Mrs. 
Berry  was  probated  in  the  County  Court  of  Marion  County,  and  it  is 
not  contended  that  the  administration  has  ever  been  closed ;  on  the  con- 
trary, it  may  be  assumed,  as  an  uncontroverted  fact,  that  it  is  still 
pending.  The  pendency  of  the  administration  and  lack  of  jurisdic- 
tion in  the  trial  court,  were  suggested  by  the  appellant.  Berry,  in  what 
he  terms  a  "Trial  Amendment."  This  pleading  was  iiled  after  the 
filing  of  the  supplemental  petition  before  referred  to.  It  seems,  how- 
ever, that  the  court  took  no  notice  of  this  plea,  but  rendered  a  judg- 
ment against  Berry,  in  which  the  pendency  of  that  administration  was 
recognized  and  recited,  and  undertook  to  protect  Berry  against  any 
loss  or  embarrassment  likely  to  result  from  tnat  situation,  by  providing 
that  the  judgment  should  be  subject  to  such  offsets  «and  credits  as 
might  accrue  in  the  course  of  the  administration.  The  effort  to  re- 
cover this  personal  judgment  against  Berry  is  not  so  incidental  to  the 
action  for  cancellation  of  the  deeds  and  removal  of  cloud  from  title, 
as  to  be,  for  that  reason,  cognizable  in  the  District  Court,  where,  if 
standing  alone  as  an  independent  suit,  it  would  not  be  within  its 
jurisdiction.  This  part  of  the  suit  not  only  forms  no  part  of  the  cause 
of  action  asserted  in  the  original  petition,  but  the  relief  sought  has  no 
connection  with  that  which  is  there  sought.  The  jurisdiction  of  the 
court  may  therefore,  be  determined  by  regarding  this  portion  of  the 
controversy  a?  if  it  stood  alone. 

If  the  liability  sought  to  be  established  against  Berry  grows  out  of 
the  management  and  disposition  of  the  property  belonging  to  the  es- 
tate of  his  deceased  wife,  in  which  the  children  are  now  interested,  the 
suit  could  not  be  maintained  by  them  against  him  during  the  pen- 
dency of  that  administration.  Buchanan  v.  Bilger,  supra;  Stewart  v. 
Morrison,  81  Texas,  398,  17  S.  W.,  16;  Pevelor  v.  Pevelor,  54  Texas, 
53;  Herbert  v.  Herbert,  59  S.  W.,  594;  Giddings  v.  Steele,  28  Texas, 
742,  91  Am.  Dec,  315;  Northcraft  v.  Oliver,  74  Texas,  166,  11  S.  W., 
1122.  It  clearly  appears  from  the  allegations  in  the  supplemental  pe- 
tition, and  in  the  proof  offered  by  the  appellees,  that  the  foundation 
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of  this  claim  against  Berry  rests  upon  the  assumption  that  a  portion 
of  the  estate  of  Mrs.  Berry  had  been  applied  to  the  payment  of  one  of 
Berry's  personal  debts,  the  Bemis  judgment.  If  this  be  true,  then  the 
Berry  children,  as  the  devisees  of  their  mother,  would  clearly  have  the 
right  of  reimbursement  and  would  ultimately  be  entitled  to  a  judg- 
ment against  Berry  for  the  amount  of  the  debt  so  paid,  in  the  event 
he  failed  to  make  reparation  in  due  time.  Tison  v.  -Gas,  46  Texas 
Civ.  App.,  163,  103  S.  W.,  751 ;  Kichardson  v.  Hutchins,  68  Texas,  89, 
3  S.  W.,  276.  The  facts  upon  which  they  rely  as  showing  this  appro- 
priation of  their  property  to  the  payment  of  Berry's  debt,  consists  of 
the  sale  of  the  timber  to  Eglin  Brothers  by  Duke,  for  which  the  lat- 
ter received  the  sum  of  $10,000,  the  decree  of  the  court  directing  the 
application  of  this  sum  as  a  credit  upon  the  Bemis  debt,  then  held  by 
Dake,  and  the  further  decree  fixing  a  lien  in  Duke's  favor  against  the 
land  for  the  remainder  of  the  debt,  amounting  to  $1906.  Pretermit- 
ting for  the  present,  any  discussion  of  the  binding  force  of  those  fea- 
tures of  the  judgment  last  referred  to,  and  considering  the  Bemis  debt 
as  one  having  been  satisfied  in  full  from  the  proceeds  of  the  children's 
land,  it  does  not  follow  that  this  suit  could  now  be  maintained  against 
Berry  for  reimbursement.  This  debt  would  occupy  the  same  status  as 
any  other  debt  due  the  est^ite.  When  collected,  the  proceeds  would  be 
subject  to  Berry's  control  as  executor  in  the  payment  of  claims,  or  for 
distribution  upon  final  settlement.  The  relations  of  an  executor  to 
his  testator  are  not  distinguishable  from  those  of  other  creditors  and 
debtors.  Rev.  Civ.  Stat.,  art.  2011;  Timmins  v.  Bonner,  68  Texas, 
654;  Ingram  v.  Maynard,  6  Texas,  131.  A  debt  or  obligation  incurred 
by  the  executor  during  the  administration  is  not  diflEerent  from  one 
he  owes  before  assuming  this  relation,  in  so  far  as  it  affects  the  right 
of  the  heirs  or  devisees  to  institute  a  suit  for  its  recovery  before  the 
close  of  the  administration.  It  is  not  claimed  that  Berry's  iiidebted- 
ness  grows  out  of  waste  or  improper  management  of  the  estate;  on  the 
contrary,  the  transaction  upon  which  the  principal  portion  of  the 
claim  for  reimbursement  rests,  is  one,  the  validity  of  which  has  been 
expressly  ratified  and  adopted  by  the  appellees.  The  balance  of  the 
appropriation  for  which  he  is  sought  to  be  held  responsible,  results 
directly  from  a  decree  of  the  District  Court,  rendered  over  his  objec- 
tion, fixing  a  lien  against  the  land  for  that  balance,  and  directing  its 
payment  in  the  due  course  of  administration.  Under  the  authorities 
previously  cited,  the  devisees  cannot,  during  the  administration  of  the 
estate,  maintain  against  the  executor  an  action  for  recovery  of  such  a 
debt.  We  therefore  think  the  court  erred  in  rendering  the  personal 
judgment  against  Berry. 

We  come  now  to  the  consideration  of  the  assignments  of  error  pre- 
sented by  Duke.  Several  are  urged  in  his  brief,  but  we  will  only  dis- 
cuss the  one  wherein  he  complains  of  the  action  of  the  court  in  ren- 
dering judgment  against  him  in  favor  of  the  plaintiffs,  for  the  value 
of  the  timber.  The  judgment  referred  to  is  that  portion  of  the  court's 
general  judgment  directing  the  application  of  the  $10,000,  received 
by  Duke  from  Eglin  Brothers  for  the  sale  of  the  timber,  as  a  credit 
on  the  Bemis  debt.  The  question  is,  was  this  a  proper  decree  to  ren- 
der under  the  facts  disclosed  by  the  record,  and  did  the  court  have 
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power?  The  testimony  shows  that  Duke  had  purchased  the  land,  in- 
cluding the  timber,  from  Berry,  the  latter  purporting  to  convey  indi- 
vidually and  as  the  independent  executor  of  his  deceased  wife's  will; 
and  the  consideration  for  this  conveyance  was  $10,528,  to  be  applied 
to  the  payment  of  the  Boiuis  judgment,  which  had  theretofore  been 
recovered  ag<iinst  Berry  and  against  the  estate  which  he  was  admin- 
istering. This  application  of  the  purchase  price  was  expressly  pro- 
vided for  in  the  convevance  in  a  manner  which  leaves  no  room  to 
doubt  that  the  extinguishment  of  that  debt  was  the  consideration,  or 
the  principal  part  at  least,  for  making  this  conveyance.  Duke  sold  the 
land  back  to  Berry,  reserving  in  his  deed  the  timber  above  ten  inches 
in  diameter.  Afterwards,  he  sold  to  Eglin  Brothers  for  $10,000,  the 
timber  so  reserved,  allowing  eight  years  for  its  removal.  The  granting 
and  habendum  clauses  of  the  deed  from  Berry  to  Duke  were  couched 
in  the  usual  phraseology  employed  in  conveyances  of  real  estate.  The 
timber  passed  to  Duke  as  a  part  of  the  realty,  no  separate  mention  of 
it  being  made  in  the  deed.  At  the  instance  of  the  appellees,  this  con- 
veyance was  by  the  court  annulled  "in  so  far  as  the  land  is  concerned.'' 
The  right  of  the  appellees  to  have  the  money  received  by  Duke  from 
Eglin  Brothers  in  payment  for  the  timber  applied  in  the  manner  done 
in  this  judgment,  depends  upon  their  right  to  urge  this  transaction 
as  the  basis  of  an  equitable  set-off  against  the  Bemis  mortgage  now  held 
by  Duke.  As  one  of  the  essentials  to  make  this  right  available  to  the 
Berry  children  in  the  present  case,  it  must  appear  that,  by  the  act  of 
Duke,  they  were  deprived  of  their  right  to  the  timber;  for  if  they 
were  not,  then  in  the  absence  of  any  agreement  to  make  such  an  ap- 
plication of  tlie  money,  there  would  not  exist  any  legal  or  equitable 
grounds  for  such  judicial  compulsion.  If,  by  the  sale,  Duke  did  not 
invest  the  Eglins  with  some  legal  right  which  they  might  assert  againsi 
the  devisees,  or  the  executor  in  his  fiduciary  capacity,  then  Duke  did 
nothing  for  which  he  could  be  compelled  to  account.  It  is  not  con- 
tended that  the  Eglins  acquired  by  the  conveyance  from  Duke  any  title 
which  the  devisees,  or  the  executor  were  bound  to  recognize.  Neither 
is  it  alleged  or  shown  that  by  that  transaction  the  land  had  been  de- 
spoiled of  the  timber,  and  that  any  damage  to  the  realty  had  occurred. 
But  the  devisees  allege  in  their  petition,  that  they  have  elected  to  rat- 
ify and  adopt  the  sale  of  the  timber,  because  the  Eglins  had  paid  to 
Duke  a  reasonable  price  for  the  same.  When  we  consider  the  fact 
that  the  conveyances  between  Duke  and  Berry  are  held  to  be  void  for 
the  lack  of  power  to  convey,  and  the  further  fact,  that  the  Eglins  do 
not  rely  upon  a  purchase  for  value  without  notice,  but  join  in  the  as- 
sault upon  the  legal  authority  of  Berry  to  act  independently  of  the 
Probate  Court,  the  conclusion"  follows  that  the  present  right  of  Eglin 
Brothers  and  their  vendees  to  hold  the  timber,  rests  solely  upon  the 
consent  of  the  Berry  children  given  at  a  time  subsequent  to  the  sale  by 
Duke.  These  children  could  not,  by  the  mere  force  of  their  own  con- 
sent, invest  the  Eglins  with  a  title  and  then  call  upon  Duke  to  credit 
thoir  debt  with  the  consideration  he  had  wrongfully  obtained.  Their 
parting  with  their  title  to  the  timber  was  the  result  of  their  voluntary 
act.  It  is  true  that  Duke  sold,  or  attempted  to  sell  the  timber,  and 
did  receive  a  consideration  for  it.    If  by  this  he  conveyed  nothing  to 
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hi8  vendees,  they  only  had  a  right  to  complain,  so  long  as  the  timber 
remained  upon  the  land,  and  there  was  no  injury  to  the  realty.  Upon 
being  ousted,  they  might  have  proceeded  against  Duke  and  Berry  for 
damages  for  breach  of  warranty.  There  are  no  allegations  charging 
that  either  Duke  is  insolvent,  or  is  unable  to  respond  to  tlie  full 
amount  of  the  loss  that  might  be  sustained  by  their  vendees  on  account 
of  a  failure  of  title.  If  the  only  contract  by  which  Duke  agreed  to 
extinguish  idie  Bemis  debt  be  not  allowed  to  stand,  he  could  not  be 
compelled  to  extinguish  any  part  of  it  contrary  to  his  agreement,  in 
the  absence  of  some  legal  or  equitable  grounas  therefor.  None  are 
shown  to  exist,  and  we  think  the  court  erred  in  not  so  holding. 

But  there  is  another  and  stronger  reason  for  reversing  this  portion 
of  the  judgment :  that  is,  the  want  of  jurisdiction  in  the  District  Court. 
When  the  conveyance  evidencing  the  contract  between  "Berry  and  Duke, 
by  which  the  Bemis  debt  was  to  be  extinguished  as  a  claim  against 
the  estate  of  Mrs.  Berry,  was  set  aside,  that  debt  became  in  the  hands 
of  Duke,  to  whom  it  had  been  transferred,  a  valid  claim  against  a 
specific  portion  of  the  estate.  Conceding  that  Duke  was  then  in- 
debted to  the  estate  for  the  purchase  money  for  which  he  had  sold  the 
timber,  this  debt  existed  as  an  independent  obligation,  which  he  might 
be  compelled  to  allow  as  a  credit  on  his  claim  against  the  estate  when 
payment  was  demanded  from  that  source.  Walters  v.  Prestitlge,  30 
Texas,  65.  But  the  compulsion  could  only  be  exercised  by  the  Dis- 
trict Court  after  his  claim  had  been  presented  to  and  rejected  in  whole 
or  in  part  by  the  executor.  Thompson  v.  Branch,  35  Texas,  21 ;  Wal- 
ters V.  Prestidge,  supra;  Western  N.  &  I.  Co.  v.  Jackson,  77  Texas, 
626,  14  S.  W.,  305;  Tiboldi  v.  Palms,  38  Texas  Civ.  App.,  318,  78 
S.  W.,  726;  Bed  Biver  Bank  v.  Higgins,  72  Texas,  68,  9  S.  W.,  745. 
See  also  Eevised  Civil  Statutes,  art.  2083.  In  order  to  subject  any 
portion  of  the  mortgaged  land  to  the  payment  of  his  debt,  Duke  must 
present  his  claim,  in  compliance  with  the  statutory  requirements.  If 
it  is  allowed  by  the  executor,  the  County  Court  where  the  adminis- 
tration is  pending  is  the  only  tribunal  empowered  to  determine  what, 
if  any,  offsets,  credits  or  payments  should  be  deducted.  In  this  con- 
troversy, the  District  Court  clearly  undertook  to  adjudicate  a  matter 
exclusively  within  the  jurisdiction  of  the  County  Court  of  Marion 
County. 

The  right  of  Duke  to  any  commissions  for  selling  the  timber  to  the 
Eglins  must  be  adjusted  in  the  court  where  his  rights,  as  a  creditor 
of  the  estate,  are  determined. 

The  remaining  assignments  of  error  not  disposed  of  by  what  is  said 
in  the  foregoing  discussion,  are  overruled. 

The  right  of  the  Eglins  and  their  vendees  to  a  judgment  quieting 
title  to  the  timber,  is  subject  to  conditions.  The  timber  is  still  a 
part  of  the  estate  of  Mrs.  Berry  in  process  of  •administration,  and,  as 
such,  is  still  subject  to  the  lien  with  which  Mrs.  Berry  encumbered  it, 
and  to  other  debts  that  may  be  due  to  other  creditors.  The  deed  from 
Berry  to  Duke,  which  was  canceled  by  the  court,  conveyed  both  the 
land  and  timber  in  the  general  terms  employed  in  deeds  to  real  es- 
tate. The  court,  however,  undertakes  to  limit  the  effects  of  the  can- 
Vol.  LXI  Civil— 20. 
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cellation  to  only  one  of  the  elements  of  the  realty — ^the  land  less  the 
timber  of  a  certain  size.  In  this  way,  it  was  probably  considered  that 
the  title  to  the  timber  obtained  through  Berr/s  conveyance,  was  left 
undisturbe'd.  The  subtility  of  such  a  differentiation  is  beyond  our 
ability  to  appreciate,  and,  so  far  as  we  know,  is  without  judicial  pre- 
cedent. When  the  timber  is  conveyed  as  a  part  of  the  realty,  and  in 
the  very  terms  that  convoy  the  land,  and  when  there  is  no  contempo- 
raneous or  previous  separation  of  the  ownership,  annulling  the  con- 
veyance carries  the  title  to  all  of  that  which  the  deed  conveyed  to  the 
same  level.  According  to  our  construction  of  the  will,  Berry  had  no 
more  authority  to  convey  the  timber  than  he  had  to  convey  the  land. 
In  so  far  as  the  Eglins^  rights  must  depend  upon  that  conveyance,  they 
are  without  any  support.  Neither  are  they  entitled  to  any  judgment 
that  would  restrict  or  bar  the  subjection  of  the  timber  to  the  payment 
of  the  Bemis  judgment,  or  the  debts  of  the  estate  of  Mrs.  Berry.  The 
Berry  children  could  not,  by  their  consent,  remove  this  portion  of  the 
property  belonging  to  the  estate  from  the  jurisdiction  of  the  Probate 
Court  for  purposes  of  general  administration.  It  is  true  that  should 
Duke  undertake  to  subject  that  particular  property  to  the  Bemis  debt, 
the  Eglins  and  their  vendees  might  be  entitled  to  some  relief  as  against 
him;  but  that  question  is  not  before  us. 

It  follows,  from  what  we  have  said,  that  the  judgment  of  the  court 
must  be  modified  in  many  respects.  We  accordingly  make  the  follow- 
ing modifications:  The  judgment  is  affirmed  as  to  that  portion  remov- 
ing cloud  from  title,  and  cancelling  the  deed  from  Berry  to  Duke  and 
from  Duke  to  Berry.  In  all  other  respects,  except  as  to  costs,  it  is 
reversed  and  here  rendered  accordingly. 

ON    MOTION    FOR    REHEARING. 

Separate  motions  for  rehearing  have  been  filed  by  Duke  and  Berry, 
and  by  the  appellees,  the  children  of  Mrs.  Berry,  Eglin  Brothers  and 
their  vendees.  We  deem  it  unnecessary  to  further  discuss  the  ques- 
tions presented  in  the  motions  of  Berry  and  Duke. 

The  appellees  insist  that  we  erred  in  refusing  to  affirm  that  portion 
of  the  judgment  of  the  trial  court,  which  directed  an  application  of 
the  $10,000  received  by  Duke  from  Eglin  Brothers,  as  a  credit  on  the 
Bemis  mortgage,  and  thereby  discharging  that  much  of  the  proi>erty 
from  the  mortgage  lien.  In  the  original  disposition  of  the  case,  we 
based  our  reversal  of  this  portion  of  the  judgment  upon  the  ground 
that  tiie  District  Court  was  without  jurisdiction  to  meike  such  «n  order, 
it  appearing  from  the  pleadings  and  from  the  evidence,  that  an  admin- 
istration upon  the  estate  of  Mrs.  Berry,  to  which  the  property  sub- 
jected to  the  mortgage  belonged,  was  still  pending  in  the  County  Court 
of  Marion  County.  It  is  now  urged  that,  the  District  Court  having 
properly  assumed  jurisdiction  of  the  cause  of  action,  this  particular 
relief  was  a  part  of  that  to  which  the  appellees  were  entitled  in  dis- 
posing of  all  the  issues  involved  in  the  main  controversy.  In  support 
of  that  proposition  reference  is  made  to  the  following  oases: — Chapman 
V.  Brite,  4  TexHS  Civ.  App.,  506,  23  S.  W.,  514;  Hall  v.  Hall,  11 
Texas,  554;  Bank  v.  Cresson,  75  Texas,  298,  12  S.  W.,  819;  Mitchell  v. 
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Rucker^  21^  Texas,  67;  Dickenson  v.  McDermott,  13  Tiezas,  248.  Most, 
if  not  all  of  these,  were  suits  by  administrators  seeking  judgments 
upon  claims  due  the  estates  then  in  process  of  administration,  in  which 
the  defendant  was  permitted  to  plead  as  an  offset,  a  debt  due  him  from 
the  estate  or  from  the  decedent.  This  was  allowed  upon  the  ground 
that  the  counter-claim  operated  as  a  pro  tanto  extinguishment  of 
the  claim  sued  on,  and  to  that  extent  was  a  legal  defense  to  the  action. 
Mitchell  V.  Bucker,  supra.  But  the  following  cases  seem  to  place  some 
limitatunns  upon  the  liberality  of  the  indulgence  there  accorded: 
Atchison  v.  Smith,  25  Texas,  230 ;  Alford  v.  Smith,  40  Texas,  85.  In 
the  last  case  cited,  after  referring  to  the  practice  of  permitting  a  party 
when  sued  by  an  administrator  to  plead  a  claim  held  by  him  as  an  off- 
set, the  court  said:  "While,  however,  this  is  the  well  established  gen- 
eral rule,  it  has  been  heretofore  held  by  this  court,  that  this  rule  was 
not  without  exception,  and  that  sometimes,  cases  under  peculiar  cir- 
cumstances would  arise,  rendering  the  interposition  of  the  equitable 
jurisdiction  of  the  District  Court  absolutely  necessary  to  prevent  great 
hardship  and  oppression.  Otherwise,  the  very  law  enacted  for  the  ben- 
efit of  the  creditor  of  the  estate,  and  intended  to  enable  him  to  secure 
the  speedy  payment  of  his  claim,  might  be  wantonly  perverted  to  his 
injury,  if  not  utter  ruin.^^  But  admitting  that  the  principle  invoked 
by  the  appellees  is  entit'led  to  all  the  latitude  given  it  in  the  cases 
cited,  it  is  not  clear  how  that  principle  can  be  made  applicable  to  the 
facts  here  under  consideration.  We  may  concede  the  correctness  of  the 
proposition  that  "the  District  Court  having  acquired  jurisdiction  of 
the  cause,  its  jurisdiction  was  co-extensive  with  all  questions  which 
were  necessary  and  proper  to  be  decided  in  the  final  determination  of 
the  subject-matter  in  litigation  between  the  parties/'  yet  it  does  not 
follow  ihat  the  result  here  would  be  different.  The  question  still  re- 
mains,— was  this  an  issue  necessary  and  proper  to  be  decided  in  the 
determination  of  the  subject-matter  of  this  suit?  An  answer  to  that 
question  will  necessitate  an  inquiry  into  the  nature  and  purpose  of 
this  action.  An  analysis  of  the  original  petition  upon  which  the  case 
was  tried  discloses  two  distinct  groups  of  parties  plaintiff,  asserting 
title  to  separate  and  distinct  pontions  of  the  property  involved.  (This 
defect  does  not  appear  to  have  been  called  to  the  attention  of  the  trial 
court).  There  were  the  children  of  Mrs.  Berry,  who  claimed  the  land 
and  only  a  portion  of  the  timber,  while  the  Eglins  and  their  vendees 
claimed  the  remaining  timber  on  a  part  of  the  land.  None  of  the  prop- 
erty was  claimed  by  these  two  sets  of  plaintiffs  in  common.  There 
being  no  community  of  interest  in  the  subject-matter  of  the  suit,  there 
was  no  community  of  rights  in  the  relief  sought.  To  simplify  the  in- 
quiry, we  shall  consider  each  of  the  two  groups  separately,  with  ref- 
erence to  the  rights  asserted  and  relief  sought.  A  careful  examina- 
tion of  the  petition  shows  the  following,  as  the  substance  of  the  griev- 
ances allegea: 

On  the  9th  day  of  December,  1907,  J.  H.  Berry,  assuming  to  act 
individually  and  as  the  executor  of  the  estate  of  Mrs.  Berry,  executed 
a  conveyance  to  C.  T.  Duke.  On  the  same  day,  as  a  part  of  the  same 
transaction,  Duke  reconveyed  the  land  to  Berry,  reserving  the  timber. 
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This  conveyance  and  reconveyance  was  the  result  of  a  conspiracy  to 
defraud  the  plaintiffs,  and  invest  Berry  with  the  title  to  the  land. 

It  is  charged  that  the  above  mentioned  conveyances  were  void  for  the 
reason  that  Berry  owned  no  title  or  interest  in  the  property,  and  was 
not  the  independent  executor  of  the  will  of  Mrs.  Berry. 

It  is  claimed  that  as  a  part  of  the  consideration  of  the  transfer 
from  Duke  to  Berr)',  the  latter  executed  and  delivered  to  Duke  two 
promissory  notes  for  $3,039  each,  payable  to  the  order  of  Duke  in  one 
and  two  years  thereafter,  in  which  liens  were  attempted  to  be  given 
on  the  property  involved,  and  charging  that  these  constituted  a  cloud 
upon  the  title. 

It  is  averred  that  Bemis  was  the  owner  and  holder  of  a  note  'for 
$7085  secured  by  a  lien  on  the  premises  described,  of  which  Duke  after- 
ward became  the  equitable  owner  and  holder;  that  while  such  owner 
and  holder,  Duke  sold  the  timber  situated  upon  the  land  involved  in 
this  suit  to  Eglin  Brothers,  for  the  sum  of  $10,000;  that  the  consider- 
ation for  the  sale  of  the  timber  was  in  excess  of  the  amount  of  the 
Bemis  debt,  and  is  suflBcient  to  fully  pay  it. 

It  is  also  alleged  that  the  timber  was  sold  to  Eglin  Brothers  for  a 
fair  consideration  and  the  purchase  price  applied  to  the  settlement  of 
the  Bemis  mortgage,  or  debt ;  that,  by  reason  of  the  fact  that  the  mort- 
gage is  upon  the  records  of  Harrison  County,  apparently  unsatisfied, 
it  constitutes  a  cloud  upon  the  title  of  plaintiffs  to  both  the  land  and 
the  timber,  and  an  injunction  restraining  further  transfers  is  sought 
during  the  pendency  of  this  suit. 

The  prayer  for  relief  asks  for  an  injunction  restraining  the  defend- 
ants from  making  any  transfers  of  the  notes,  claims  and  judgment; 
for  the  recovery  of  the  land  and  timber,  and  a  judgment  removing  the 
cloud  from  their  titles  to  the  same;  'that  whatever  claims  may  be  due 
the  defendants  after  applying  the  $10,000  to  the  payment  of  the  Bemis 
debt,  be  determined  in  this  suit;  that  all  claims  of  the  defendants  to 
the  premises,  liens,  notes,  etc.,  affecting  the  title,  be  canceled,  and  for 
general  relief. 

In  their  motion  for  rehearing,  appellees  do  not  point  out  which 
group  of  them  is  aggrieved  by  the  ruling  of  which  they  complain;  the 
objection  is  urged  by  all.  We  shall  first  consider  the  Eglins  and  their 
vendees  with  reference  to  the  subject-matter  of  the  suit,  and  their 
rights  to  the  relief  denied  them.  It  is  manifest  that  they  can  claim 
no  rights  by  reason  of  being  associated  as  parties  plaintiff  with  the 
Berry  children  in  this  suit,  which  they  could  not  have  asserted  in  an 
independent  action.  Let  us  assume,  therefore,  that  the  suit  was  in- 
stituted by  them  alone;  what  would  then  be  the  wrongs  of  which  they 
might  complain,  and  what  the  relief  to  which  they  would  be  entitled 
under  the  same  character  of  pleading?  Clearly,  they  could  not  claim 
injury  from  the  transfers  between  Duke  and  Berry,  which  are  here 
sought  to  be  canceled.  On  the  contrary,  with  these  deeds  canceled  they 
would  be  without  the  vestige  of  a  title  to  the  timber.  They  could  not 
ask  that  the  Bemis  mortgage  be  canceled  as  a  cloud  upon  their  title, 
because  the  evidence  shows  that  there  is  a  sum  still  due,  and  no  tender 
of  payment  is  made.  They  have  alleged  that  they  purchased  from 
Duke  while  he  was  the  owner  of  the  Bemis  mortgage.    It  is  contended 
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by  counsel  in  the  motion  that  we  must  treat  Duke,  in  making  this  sale, 
as  a  mortgagee  in  possession.  If  this  be  correct,  then  the  sale  and 
payment  of  the  purchase  money  to  Duke  ipso  facto  discharged  the  tim- 
ber from  the  burden  of  the  lien,  and  neither  Duke  nor  any  subsequent 
holder  can  hereafter  assert  it  against  that  portion  of  the  property.  2 
Daniel  on  Negotiable  Instruments,  sec.  1233a;  7  Cyc.  1038.  The  evi- 
dence shows  that  Duke  sold  to  them  with  a  warranty;  that  the  amount 
of  the  payment  he  received  was  insuflBcient  to  discharge  the  entire  debt, 
and  that  he  is  now  entitled  to  a  balance  of  nearly  $2000.  It  is  not 
claimed  that  Duke  is  insolvent,  or  that  he  is  attempting  to  again  sub- 
ject the  same  property  to  the  payment  of  his  debt.  Upon  the  whole 
pleading,  we  think  the  Eglins  and  their  vendees  have  failed  to  state 
grounds  for  any  sort  of  relief,  and  upon  the  whole  case  it  appears  that 
they  must  rely  upon  the  grace  of  the  Berry  children  for  their  enjoy- 
ment of  the  timber  rights  which  they  now  claim.  From  what  has  been 
said,  it  seems  to  follow  that  the  compulsory  application  of  the  $10,000 
as  a  payment  on  the  Bemis  debt  was  not  a  part  of  the  relief  to  which 
these  plaintiffs  were  entitled. 

Are  the  Beriy  children  in  any  better  attitude  to  complain?  As 
stated  in  the  original  opinion,  the  rights  of  the  Eglins  to  the  timber 
depended  upon  the  voluntary  acquiescence  of  these  plaintiffs  in  the  sale 
by  Duke.  If  their  contention  concerning  the  nature  of  the  will  of  Mrs. 
Berry  and  the  extent  of  the  powers  it  conferred  on  Berry  as  executor 
be  correct,  then  the  sale  by  Duke  to  the  Eglins  was  not  voidable  merely, 
but  absolntely  void.  In  that  view,  the  children  occupy  the  position  in 
this  suit  of  attempting  to  make  Duke  pay  them  the  consideration  which 
he  wrongfully  collected  from  the  Eglins.  The  purpose  of  the  suit  on 
their  part  was  to  cancel  the  deeds  passed  between  Berry  and  Duke,  and 
cbrify  their  title  to  the  land.  In  so  far  as  the  cancellation  of  those 
deeds  was  concerned,  that  relief  was  not  contingent  upon  any  other 
thing  being  done.  They  were  not  entitled  to  have  the  Bemis  mortgage 
canceled,  because  a  portion  of  it  was  still  unpaid,  even  after  making 
the  application  of  the  $10,000,  and  no  offer  was  made  to  pay  this  bal- 
ance. We  do  not  understand  that  a  debtor  is  in  any  position  to  invoke 
the  authority  of  a  court  to  adjust  the  application  of  payments  till  he 
tenders  full  settlement  of  the  debt,  or  till  his  creditor,  in  seeking  sat- 
isfaction, denies  a  just  application  of  some  fund  which  equity  would 
accord  to  the  debtor.  Neither  of  those  situations  is  presented  by  the 
facts  and  pleadings  in  this  case.  Moreover,  the  Berry  children  joined 
in  the  averment  that  the  money  paid  by  the  Eglins  had  been  applied 
on  this  mortgage.  It  is  true  appellees  have  alleged  that  Dnkc  con- 
verted the  timber,  t)ut  the  evidence  does  not  sustain  this  allegation. 
All  that  Duke  did  with  reference  to  the  timber  was  to  execute  a  deed 
conveying  it  to  the  Eglins.  If  the  timber  is  to  be  regarded  at  that 
time  as  a  part  of  the  freehold,  it  was  not  susceptible  of  being  con- 
verted by  that  manner  of  dealing  with  it.  Willis  v.  Morris,  66  Texas, 
632,  1  S.  W.,  799.  If  it  was  personalty,  the  Berry  children  were  not, 
by  Duke,  deprived  of  its  possession.  The  testimony  shows  that  what- 
ever portion  of  the  timber  had  been  cut  and  removed,  had  been  taken 
by  the  Eglins  or  their  vendees,  with  the  consent  of  the  Berry  children. 
If  our  conclusions  upon  this  feature  of  the  case  are  correct,  there  is 
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no  merit  in  the  assignment  claiming  that  we  erred  in  refusing  to  af- 
firm the  personal  judgment  against  Berry. 

The  motion  is  overruled. 

Affirmed  in  part,  and  in  part  reversed  and  rendered. 

Writ  of  error  refused. 


Texas  &  Pacific  Eailway  Company  v.  D.  C.  &  Willis  Driskell. 

Decided  April  28,  May  26,   1910. 

1.—-Bailwa7— Penalty — ^Disoriminatlon— Tender'  to  Connecting  line.    • 

The  whole  of  a  city  to  which  a  railway  runs  constitutes  a  ''point"  on  its 
line  and  on  that  of  another  road  connecting  with  it  in  0uch  city,  within  the 
meaning  of  article  4574,  subd.  2,  Revised  Statutes,  and  it  is  not  liable  for  the 
penalty  denounced  by  article  4575  for  failing  to  deliver  a  car  at  such  point 
to  a  connecting  line,  if  the  terminal  point  is  within  such  city.  If  it  has  un- 
dertaken delivery  at  a  place  in  such  city  other  than  its  own  station,  and 
which  can  only  be  reached  over  the  tracks  of  a  connecting  road,  it  may  be 
liable  in  damages  for  non-delivery  to  the  consignee  at  such  place,  and  under 
obli^tion  to  make  arrangements*  with  the  connecting  line  for  the  switching 
service  necessary  to  effect  such  delivery,  but  the  statutory  penalty  is  inappli- 
cable. 

2. — ^Railroad— Oommiiiion — ^Rateft— Connecting  Lines— Switching  Service. 

Orders  of  the  Railroad  Commission  fixing  a  rate  from  eastern  points  to 
points  on  and  east  of  the  line  of  the  H.  &  T.  C.  Railroad  governed  a  shipment 
to  Oak  Cliff,  a  place  in  Dallas,  but  west  of  the  line  of  such  road,  the  city 
in  all  its  parts  constituting  the  point  to  which  the  rate  was  fixed.  The  trans- 
portation was  completed  on  arrival  at  the  carrier's  station  in  Dallas,  the  ter- 
minal point,  except  such  as  fell  under  the  regulations  governing  switching 
cars  to  a  particular  place  for  delivery,  which  switching  was  not  compulsory 
by  law  on  a  connecting  line  but  subject  to  arrangement  between  the  companies. 

8. — Same. 

An  order  of  the  Railroad  Commission  directing  plants  and  industries  situ- 
ated at  Oak  Cliff,  on  the  line  of  the  Q.,  C.  &  S.  F.  Railway,  to  be  regarded  as 
within  the  switching  limits  of  that  road  for  the  city  of  Dallas,  recognized 
those  industries  as  situated  within  the  city  and  taking  the  transportation  rates 
fixed  from  eastern  points  to  Dallas,  by  the  Commission.  That  road,  in  carry- 
ing to  Oak  Cliff  the  cars  brought  from  the  east  to  Dallas  by  another,  was  not 
completing  the  transportation  to  a  point  west  of  the  H.  &  T.  C.  Railroad, 
under  the  rates  governing  such  shipment,  but  performing  switching  service. 

4. — Carrier— BeliTcry — Switdhing  Service. 

The  T.  &  P.  Railroad,  undertaking  to  transport  a  car  of  lumber  from  a 
point  east  of  Dallas  to  Oak  Cliff,  a  place  in  Dallas,  was  bound  to  deliver  at 
Oak  Cliff,  not  merely  at  its  Dallas  station;  and  if,  having  no  track  to  Oak 
Cliff,  but  a  connecting  road  in  the  city  having  a  track  and  station  there,  it 
failed  to  arrange  with  its  connection  to  have  the  car  switched  to  Oak  Cliff, 
whereby  it  was  never  delivered  to  th^  consignee,  who  refused  to  receive  it 
elsewhere,  the  company  was  liable  to  him  for  the  value  of  the  property,  though 
not  for  the  penalties  denounced  for  a  failure  to  deliver  the  oar  to  a  connecting 
line.  It  was  not  a  failure  to  deliver  to  its  connections  for  transportation  tcv 
destination,  but  of  failure  to  make  such  delivery  to  the  consignee  after  reaching 
destination  as  had  been  promised. 

ON    MOTION   FOB   BEHEABINO. 

6.— Same — Compensation — ^Discrimination. 

A  contract  by  a  railway  to  deliver  to  consignee  at  Oak  Cliff,  which  was 
in  the  city  of  Dallas,  only  the  prescribed   rate  to  Dallas  being  named,  was 
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not  an  undertaking  to  make  such  delivery  at  that  rate;  tliis  would  be  a 
discrimination  in  tne  shipper's  favor.  An  undertaking  of  the  shipper  or  eon- 
signee  to  pay  the  extra  expense  of  makin|^  soeh  deliveiy  was  implied,  the 
carrier  assuming  the  burden  of  making  skitehing  arrangements  by  which  it 
could  be  done,  but  not  of  paying  therefore. 

Appeal  from  the  District  Court  of  Harrison  Comity.  Tried  below 
before  Hon.  W.  C.  Buford. 

F.  H.  Prendergast  and  W,  L.  Hall,  tot  appeUant 

Jones  &  Bibb,  for  appellees. — ^The  failure  on  the  part  of  the  initial 
carreir  to  transport  freight  to  its  connecting  carrrier  and  turn  it  over 
as  a  through  shipment,  to  be  transported  by  the  connecting  carrier  to 
its  destination,  is  a  violation  of  the  statutes  and  of  the  rules  of  the 
Hailroad  Commission,  and  constitutes  unjust  discrimination  and  makes 
the  carrier  liable  for  a  penalty  therefor.  Bevised  Statutes,  art.  4574, 
sec.  2,  art.  4475;  San  Antonio  &  A.  P.  By.  Co.  v.  Stribling,  99  Texas, 
319;  Gnlf,  C.  &  S.  P.  By.  v.  Lone  Star  Salt  Co.,  63  S.  W.,  1025; 
Texas  &  N.  0.  By.  Co.  v.  Sabine  Tram.  Co.,  121  S.  W.,  256;  5 
American  &  English  Encyclopaedia  of  Law,  2nd  ed.,  212;  6  Cyc,  468, 
sec.  b. 

WITjI^SON,  Chief  Justice.— Prior  to  1903,  Oak  CliflE  and  the  City 
of  Dallas,  respectively,  were  stations  on  the  Gulf,  C.  &  S.  P.  Bailway 
Company's  line  of  railroad,  and  each  of  itself,  was  an  independent 
municipal  corporation.  During  that  year  Oak  Cliff  ceased  to  exist  as 
an  independent  corporation,  and,  as  the  ninth  ward  thereof,  became  a 
part  of  the  City  of  Dallas.  The  territory  which  constituted  Oak  Cliflf 
continued,  however,  to  be  known,  and  is  yet,  commonly  known  by  that 
name;  and  to  distinguish  it  from  the  territory  before  that  time,  con- 
stituting the  City  of  Dallas,  will  hereinafter  be  so  designated.  The 
principal  portion  of  the  City  of  Dallas  is  located  east  of.  the  Trinity 
River.  Oak  CliflE  is  located  west  of  said  river.  The  space  of  about  one 
mile  between  them  is  river  bottom  land,  subject  to  overflow,  and  there- 
fore, is  unoccupied.  After  Oak  Cliff  became  a  part  of  the  City  of  Dal- 
las -the  Gulf,  C.  &  S.  P.  Bailway  Company  did  not  maintain  there  (in 
Oak  Cliff)  either  a  freight  or  passenger  depot,  but  did  maintain  there 
a  siding,  whioh  it  treated  as  a  "flag''  x)r  '^prepaid'*  fltarfcion,  and  where  it 
continued  to  deliver  freight.  The  distance  between  this  flag  station 
and  said  compan/s  depot,  in  another  part  of  said  City  of  Dallas,  was 
nearly  four  miles. 

The  City  of  Dallas  is  also  a  station  on  the  Texas  &  P.  Bailway  Com- 
pany's line  of  railway.  Said  railway  companVs  line  does  not  extend 
to  Oak  Cliff,  but  it  connects  with  said  Gulf,  Cf.  &  S.  P.  Bailway  Com- 
pany's line  of  railroad  to  Oak  Cliff. 

The  Owens  Lumber  Company  was  in  business  at  Oak  Cliff,  where  its 
yard  was  located,  about  two  miles  from  the  court-house  in  Dallas,  and 
about  three  blocks  north  of  the  Gulf,  C.  &  S.  P.  Bailway  Company's 
flag  station  in  Oak  Cliff.  At  and  during  about  18  years  before  the 
times  hereinafter  mentioned,  the  lumber  company  had  been  receiving 
shipments  of  lumber  at  said  station. 
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June  12,  1907,  appellant  received  of  Appellees,  at  Woodlawn,  a  ear- 
load  of  lumber  '^to  be  transported/'  the  bill  of  lading  covering  same 
recited,  ^'io  Oak  Cliff,  Texas,  and  there  delivered  at  the  usual  and  cus- 
tomary place  of  discharge  of  transfer  of  car,  in  like  order  and  condi- 
tion to  Gr.  W.  Owens  Lumber  Company.'*  The  car  of  lumber,  it  seems, 
was  duly  transported  by  appellant  to  its  station  in  Dallas,  where  it 
was  tendered  on  a  ''switch  card"  to  the  Gulf,  C.  &  S.  F.  Railway  Com- 
pany for  transportation  over  its  line  of  railway  to  the  Owens  Lumber 
Company,  at  Oak  Cliff.  Said  Gulf,  C.  &  S.  F.  Railway  Company  re- 
fused, when  same  was  so  tendered,  to  receive  and  so  transport  the  car. 
The  lumber  was  never  delivered  to  the  consignee,  the  lumber  company, 
but  it  seems,  finally  was  sold  by  appellant  and  the  proceeds  of  the  sale 
retained  by  it  to  cover  charges  claimed  against  the  shipment.  After- 
wards, appellee  commenced  suit  figainst  appellant,  and  sought  to  re- 
cover the  value  of  the  car  of  lumber,  and  a  statutory  penalty  for  an 
alleged  failure  on  the  part  of  appellant,  io  deliver  same  to  the  Gulf, 
C.  &  S.  F.  Railway  Company  at  its  (appellant's)  connecting  line  in 
Dallas,  for  transportation  to  Oak  Cliff.  A  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  appellee's  favor  for  «the  sum  of  $637.22 
as  the  value  of  the  lumber,  and  for  the  further  sum  of  $300  as  a  pen- 
altv. 


After  Stating  the  Case  as  above — ^Appellant  insists,  and  we  agree, 
that  on  "the  case  as  made  by  the  record  it  was  not  liable  to  the  penalty 
adjudged  against  it. 

The  recovery  for  the  penalty  was  on  the  ground  that  appellant  had 
failed,  after  transporting  the  lumber  to  Dallas,  to  deliver  same  to  the 
Gulf,  C.  &  S.  F.  Railway  Company,  as  its  connecting  line,  for  trans- 
portation to  Oak  Cliff. 

Subdivision  2  of  art.  4574,  Chapter  13,  Sayles'  Statutes,  declares 
that  "every  railroad  which  shall,  under  such  regulations  as  may  be  pre- 
scribed by  the  commission,  fail  or  refuse  to  transport  and  deliver  with- 
out delay  or  discrimination,  any  passengers,  tonnage  or  cars,  loaded 
or  empty,  destined  to  any  point  on  or  over  the  line  of  any  connectin)^ 
line  of  railroad,  shall  be  deemed  guilty  of  unjust  discrimination.'^ 
Orders  of  the  Railroad  Commission,  effective  January  27,  1896,  and 
March  24,  1897  (circulars  199  and  399),  declared  that  a  railroad  com- 
pany, 'Tiaving  received  from  a  shipper  a  loaded  car  destined  to  a  point 
on  a  connecting  line,  the  company  so  receiving  such  loaded  car  shall 
forward  and  haul  same  over  its  line  to  its  junction  with  the  next  con< 
necting  line,  to  which  it  shall,  at  such  junction,  deliver  same  for  fur- 
ther transportation."  Art.  4575,  Chapter  13,  Sayles'  Statutes,  declares, 
that  "in  case  any  railroad  subject  to  this  chapter  shall  do,  cause  to  be 
done,  or  permit  to  be  done  any  matter,  act  or  thing  in  this  chapter 
prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  mat- 
ter or  thing  herein  required  to  be  done  by  it,  such  railroad  shall  be 
liable  to  the  person  or  persons,  firm  or  corporation  injured  thereby,  for 
the  damages  sustained  in  consequence  of  such  violation;  and  in  case 
such  railroad  company  shall  be  guilty  of  extortion  or  discrimination 
as  by  this  chapter  defined,  then,  in  addition  to  such  damages,  such 
railroad  shall  pay  to  the  person,  firm  or  corporation  injured  thereby,  a 
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penalty  of  not  less  than  $125  nor  more  than  $500,  io  be  recovered  in 
any  court  of  competent  jurisdiction  in  any  county  into  or  through 
which  such,  railroad  may  run;  provided  that  such  road  may  plead  and 
prove  as  a  defense  to  the  action  for  said  penalty,  that  such  overcharge 
was  unintentionally  and  innocently  made  through  a  mistake  of  fact/' 

Whether  appellant  was  liable  to  the  penalty  adjudged  against  it  or 
not,  depended  upon  whether  it  had  violated  the  statute  and  orders  of 
the  Bailroad  Commission  to  which  we  have  just  referred.  And  whether 
it  had  violated  such  statute  and  orders  or  not  depended,  first,  upon 
whether  the  car  of  lumber  was  destined  to  a  "point^^  on  one  of  its  "con- 
necting lines;''  and,  second,  upon  whether,  if  the  car  of  lumber  was 
destined  to  such  a  point,  it  had  transported  and  delivered  same  to  such 
connecting  line  for  further  transportation. 

The  trial  court  was  of  the  opinion,  and  so  instructed  the  jury,  that 
for  the  purposes  of  the  shipment  Oak  ClifE  was  a  station  of  the  Gulf, 
C.  &  S.  P.  Railway,  and  "was  not  a  part  of  Dallas  or  Dallas  Station/' 

Was  Oak  Cliff,  within  the  meaning  of  the  statute  and  aaid  orders  of 
the  Railroad  Commission,  a  "point"  distinct  from  Dallas  on  the  line 
of  the  Gulf,  C.  &  S.  P.  Railway,  or  was  it  only  as  a  part  of  Dallas, 
a  "point"  on  said  line  of  railwav?  It  is  clear  that  the  City  of  Dallas 
was  such  a  point.  The  City  of  t>allas  included  Oak  CliflP.  Within  the 
meaning  of  said  statute  and  orders,  could  there  be  a  point  within  a 
point?  We  think  not.  The  contention  seems  to  have  been  that  the 
Bailroad  Commission  had  made  a  certain  rate  on  shipments  of  lumber 
to  Oak  Cliff,  and  a  different  rate  on  such  shipments  to  other  parts  of 
Dallas,  and  thereby,  as  to  such  shipments,  had  segregated  the  Oak 
Cliff  territorv  from  Dallas.  The  order  of  the  commission  referred  to 
as  accomplishing  this,  became  effective  March  5,  1906  (circular  2417). 
Section  2  of  the  order  declared  that  "rates  between  points  on  and  east 
of  a  line  drawn  from  Red  River  via  the  Chicago,  Rock  Island  and  Gulf 
Railroad  to  Bridgeport,  and  from  Bridgeport,  by  a  straight  line  to  Min- 
eral Wells,  -thence  to  Cisco,  'thence  to  Brown  wood,  thence  ix)  1^1  ano, 
thence  to  San  Antonio  and  from  San  Antonio  via  San  Antonio  and 
Aransas  Pass  Railway  to  Corpus  Christi,  ^fliall  not  exceed  18%  cents  pep 
100  ponnds,  except  to  points  on  the  San  Antonio  &  Aransas  Pass  Rail- 
way south  of  Beeville  to  Corpus  Christi,  inclusive,  the  rate  shall  not 
exceed  20  cents  per  100  pounds;"  and  section  3  of  said  order  declared 
that  "rates  between  points  in  that  portion  of  Texas  on  and  east  of  the 
Missouri,  Kansas  &  Texas  Railway  of  Texas,  from  Red  River  via  Den- 
ison  to  Sherman  and  via  the  Houston  &  Texas  Central  Railroad  from 
Sherman  to  Dallas,  and  also  on  and  north  of  the  Texas  &  Pacific  Rail- 
way from  Dallas  to  Wascom,  inclusive,  shall  not  exceed  17  cents  per 
100  pounds." 

It  will  be  noted  that  section  3  of  the  order  of  the  commission  just 
referred  to,  made  the  17  cents  rate  it  fixed  applicable  to  points  on  as 
well  as  east  of  the  Houston  &  T.  C.  Railway,  and  to  points  on  as  well 
as  north  of  the  Texas  &  P.  Railway.  Dallas  was  a  "point"  on  the  line 
of  each  of  said  railways,  and  the  17  cents  rate,  therefore,  clearly  ap- 
plied to  it.  As  a  part  of  Dallas,  Oak  Cliff  necessarily,  also  was  on 
said  lines  of  railway,  and  as  clearly,  therefore,  we  think,  the  17  cents 
rate  applied  to  it.     It  would  be  as  reasonable  to  hold  that  said  rate 
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did  not  apply  to  shipments  consigned  to  warehouses  or  industries  in 
other  parte  of  the  City  of  Dallas,  west  of  the  Houston  &  T.  C.  Rail- 
way and  south  of  the  T.  &  P.  Railway,  as  it  would  be  to  hold  that  it 
did  not  apply  to  Oak  Cliff.  And  certainly  it  was  not  the  intention,  if 
it  was  within  the  power  of  the  commission  to  make  the  rate  on  ship- 
ments of  lumber  17  cents  if  consigned  to  one  part  of  Dallas,  and  18^4 
cents  if  consigned  to  another  part  thereof.  Therefore,  we  are  of  the 
opinion  that  the  effect  of  the  order  of  the  commission  was  to  make  the 
rate  on  lumber  from  points  north  and  east  of  the  lines  of  railway 
specified  in  said  section  3  to  Dallas — all  parts  of  Dallas,  including 
Oak  Cliff — 17  cents  per  100  pounds.  In  considering  this  feature  of 
the  case,  we  have  not  regardea  as  important  the  order  of  the  Railroad 
Commission  effective  March  16,  1906  (circular  No.  2423),  declaring 
"that  the  plants  or  places  of  business  of  all  commercial  industries  lo- 
cated on  the  line  of  railway  of  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company,  or  on  spur  tracks  connecting  within  said  line,  and  sit- 
uated in  that  part  of  the  City  of  Dallas,  formerly  known  as  Oak  Cliff, 
and  also  of  those  industries  located  on  said  line  of  railway  intermedi- 
ate between  Dallas  station  and  said  Oak  Cliff,  shall,  with  respect  to 
rates  or  freight  charges  on  shipments  between  said  industries  and  points 
on  all  railway  lines  in  Texas,  be  considered  within  the  switching  limits 
of  the  Dallas  station  of  said  Gulf,  Colorado  &  Santa-  Fe  Railway." 
That  order,  we  think,  should  be  regarded  merely  as  declaratory  of  the 
applicability  to  the  plants  and  industries  specified,  as  a  part  of  Dallas, 
of  the  rate  fixed  for  Dallas  by  the  order  of  March  5,  1906.  To  con- 
strue it  as  a  recognition  by  ihe  commission  as  a  fact,  that  the  rate  to 
the  plants  and  industries  specified  in  it  by  force  of  said  order  of  March 
5,  1906,  was  18%  cents,  and,  as  changing  the  rate  thereto  to  17  cents, 
would  be  to  hold  that  the  commission  intended,  and  thereby  was  at- 
tempting to  discriminate  in  favor  of  the  specified  plants  and  indus- 
tries in  Oak  Cliff,  against  other  commercial  industries  in  Oak  Cliff. 
It  is  not  reasonable  to  conclude  that  the  commission  so  intended,  and 
before  saying  it  was  attempting  by  its  order,  to  accomplish  such  a  dis- 
crimination in  favor  of  one  industry  against  another  one  in  Oak  Cliff, 
we  think  its  order  should  be  incapable  of  a  construction  avoiding  such 
a  result.  As  above  suggested,  we  think  the  order  of  March  16,  1906, 
fairly  is  capable  of  being  construed  as  merely  declaratory  of  the  mean- 
ing of  the  order  of  March  5,  1906,  in  so  far  as  the  plante  and  indus- 
tries specified  were  concerned. 

The  fact  that  the  tracks  of  appellant's  line  of  railway  connected  with 
the  tracks  of  the  Gulf,  C.  &  S.  F.  Railway  Company's  line  of  railway 
in  Dallas,  and  that  the  letter's  line  of  railway  extended  to,  while  the 
former's  line  of  railway  did  not  extend  to  Oak  Cliff,  did  not,  as  to 
freight  destined  to  Dallas,  which  appellant  h«d  contracted  to  deliver 
in  Oak  Cliff,  make  the  Gulf,  C.  &  S.  F.  Railway  a  "connecting  line" 
as  to  such  freight.  'Connecting  lines"  of  railway,  as  defined  by  the 
Railroad  Commission  (circulars  199  and  399,  before  referred  to),  **are 
two  or  more  lines  connecting  with  each  other  by  crossing  each  other's 
tracks  or  otherwise,  and  forming  a  continuous  rail  route  between  the 
initial  and  terminal  points  of  shipment;  and  a  connection,  or  connect- 
ing line  is  any  one  of  said  two  or  more  lines."    If,  as  we  have  con- 
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eluded  is  -true,  Dallas  and  Oak  Cliff  were  one  and  the  same  "point'' 
within  the  meaning  of  the  statute  and  the  Railroad  Commission's 
orders,  when  the  shipment  in  question  reached  appellant's  freight  depot 
ill  Dallas,  it  was  at  its  'terminal  point,"  and  therefore,  appellant  was 
not  bound  to  deliver  it  to  the  Gulf,  C.  &  S.  F.  Railway  Company,  and 
the  latter  was  not  bound,  as  a  connecting  line,  to  receive  it  from  appel- 
lant, for  transportation  to  the  consignee  in  Oak  Cliff.  Appelknt's 
duty  and  responsibility  with  reference  to  the  shipment  thereafterwards, 
was  not  different  from  the  duty  and  responsibility  it  would  have  borne 
to  same,  if,  instead  of  contracting  to  deliver  it  in  Oak  Cliff,  it  had  con- 
tracted to  deliver  it  at  a  specified  warehouse,  or  other  place,  in  the 
City  of  Dallas.  It  might  be  liable  for  such  damages  as  it  occasioned 
the  consignee  or  shipper  by  a  failure  to  so  -deliver  the  shipment,  but  it 
would  not  be  liable  to  the  penalty  denounced  by  the  statute  for  a 
failure  to  transport  and  deliver  to  a  connecting  line.  In  view  of  the 
conclusion  reached,  that  Oak  Cliff  was  not  a  "point"  distinct  from 
Dallas,  on  the  Gulf,  C.  &  S.  F.  Railway,  it  is  not  necessary  that  we 
should  consider  the  other  question  suggested.  The  assignments,  at- 
tacking as  erroneous  that  part  of  the  judgment  decreeing  a  penalty  in 
favor  of  appellee  against  appellant,  are  sustained. 

But  we  think  there  was  no  error  in  the  judgment  in  so  far  as  it 
was  in  appellee's  favor  for  the  value  of  the  lumber,  less  the  sum  ap- 
pellant was  entitled  to  demand  and  receive  for  transporting  same  to 
Dallas.  Appellant's  undertaking  not  only  was  to  transport  the  lumber 
to  Dallas,  but  also  to  deliver  it  to  the  consignee  in  a  specified  part  of 
Dallas,  to  wit.  Oak  Cliff.  A  tender  of  the  lumber  to  the  consignee  at 
its  station  in  Dallas,  was  not  a  compliance  with  that  part  of  its  under- 
taking which  required  it  to  deliver  same  to  the  consignee  in  Oak  Cliff. 
Therefore,  when  it  failed  to  make  such  delivery  it  breached  its  con- 
tract, and  when  it  sold  the  lumber  for  charges  claimed  to  be  due  there- 
on, it  was  guilty  of  a  conversion  thereof,  and  became  liable  to  appellee 
for  its  value. 

The  judgment  will  be  so  reformed  as  to  adjudge  a  recovery  in  favor 
of  appellee  against  appellant  for  the  sum  of  $637.22^(the  value  of 
the  lumber,  less  the  cost  of  transporting  same  to  Dallas) — interest 
thereon;  at  the  rate  of  six  percent  per  annum,  from  October  29,  1909 — 
(the  date  of  the  judgment  of  the  court  below) — and  costs  accruing  in 
said  court.  As  so  reformed,  the  judgment  will  be  aflBrmed.  The  costs 
of  the  iippeal  will  be  adjudged  against  appellee. 

ON  MOTION  FOB  A  REHEABINO  BY  APPELLANT. 

Appellant  has  misconstrued  the  holding  of  this  court,  in  concluding 
that  the  effect  thereof  was  to  determine  that  it  had,  for  the  lawful 
rate  to  Dallas,  bound  itself  by  its  contract  with  appellees  to  transport 
and  deliver  the  lumber  to  a  specified  point  in  Oak  Cliff.  The  contract 
did  not  so  stipulate  and  we  did  not  so  construe  it.  We  agree  that  such 
an  undertaking  on  the  part  of  appellant  would  have  been  unlawful, 
*  because  it  would  have  operated  as  a  discrimination  in  favor  of  appel- 
lees against  shippers,  whose  consignments  of  lumber  'to  Dallas  had  to 
be  transferred  at  their  own  or  their  consignee's  expense,  from  appel- 
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lant's  depot  to  other  points  in  Dallas,  and  because  prohibited  by  orders 
of  the  Bailroad  Commission  (circulars  199  and  399).  The  contract, 
we  think,  should  be  construed  as  an  undertaking  by  appellant  for 
charges  authorized  by  law  to  transport  and  deliver  the  lumber  at  the 
point  specified  in  Oak  Cliff,  and  as  an  undertaking  by  appellees  to  pay 
such  charges.  It  appeared  from  orders  of  the  Bailroad  Commission, 
effective  July  12,  1905,  and  April  18,  1906  (circukrs  1791  and  1314), 
tliat  railroad  companies,  for  a  compensation  fixed  by  the  orders,  were 
authorized  to  accept  and  transport  consignments  of  freight  between 
points  in  the  same  city  or  town.  These  orders,  it  seems  to  us,  made 
it  lawful,  even  if  otherwise  it  would  not  have  been  so,  for  appellant  to 
have  arranged  with  the  Gulf,  C.  &  S.  F.  Railway  Company  to  make 
delivery  for  it  in  Oak  Cliff,  of  lumber  it  might  contract  to  deliver 
there,  charging  the  expense  of  making  such  delivery  to  the  shipper  or 
consignee.  If  it  miglit  have  made  such  an  arrangement  and  did  not, 
choosing  instead,  to  take  the  chance  of  a  refusal  by  the  Gulf,  C.  &  S. 
F.  Railway  Company  to  so  transport  and  deliver  the  shipment,  such 
refusal,  we  think,  is  not  a  reason  why  its  contract  with  appellees 
to  transport  and  deliver  the  lumber  in  Oak  Cliff,  should  be  declared 
to  be  unlawful.  It  was  not  unlawful  for  appellant  to  contract  to  do 
that  it  lawfully  could  do,  either  by  itself,  or  with  the  aid  of  others. 
The  motion  for  a  rehearing,  therefore,  is  overruled. 

ON  MOTION   FOR  A  BEHEARING  BY   APPELLEES. 

Appellees  complain  that  language  used  in  the  opinion  conveys  "the 
idea  that  the  station  and  agent  were  removed  from  Oak  Cliff  at  the 
time  Oak  Cliff  became  a  part  of  the  municipality  of  Dallas,*'  whereas, 
they  say,  the  "real  facts'*  are  "that  the  station  and  agent  were  aban- 
doned long  prior  to  the  time  that  Oak  Cliff  became  a  part  of  the  polit- 
ical corporation  of  the  City  of  Dallas,  and  that  no  change  was  made 
after  Oak  Cliff  did  become  a  part  of  Dallas,  and  that  the  flag  station 
or  prepay  station  was  separately  maintained  thereafter  until  the  car- 
load of  lumber  in  question  reached  Dallas.**  The  record  shows  the 
facts  to  have  been  substantially  as  appellees  state  them,  to  wit :  that  in 
1891  or  1893  the  Gulf,  C.  &  S.  F.  Railway  Company,  using  the  lan- 
guage of  witnesses,  "established  a  depot  at  Oak  Cliff,**  and  "abolished 
it  soon  thereafter;**  that  Oak  Cliff  afterwards,  but  at  a  time  not  shown, 
was  "made  a  prepay  station,**  and  continued  to  be  such  a  station  until 
December  31,  1907;  and  that  during  the  time  it  was  a  prepay  station, 
a  station  building  was  not  maintained  there,  and  that  the  facilities 
for  handling  freight  there  "consisted  of  a  switch  track**  only. 

Appellees  contend  that  they  were  entitled  to  a  judgment  against  ap- 
pellant for  the  sum  of  $637.22  and  interest,  at  the  rate  of  six  percent 
from  October  29,  1909,  and  complain  that  this  court,  in  reforming  the 
judgment  of  the  court  below  and  rendering  a  judgment  here,  rendered 
same  for  a  less  sum.  The  judgment  rendered  by  this  court  was,  and 
is,  for  the  sum  of  $637.22  and  interest  thereon,  at  the  rate  of  six  per- 
cent per  annum  from  October  29,  1909.  The  complaint  made  by  ap-  * 
pellees  that  it  is  otherwise,  evidently  is  due  to  an  oversight,  for  neither 
the  language  of  the  opinion  of  this  court  nor  that  of  the  judgment 
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rendered  in  accordance  with  it,  furnishes  ground  for  the  complaint 
made. 

The  conclusion  reached  by  us  that  appellees  were  not  entitled  to  re- 
cover the  penalty  sued  for,  we  still  think,  is  the  proper  one  to  be  drawn 
from  the  facts  shown  by  the  record. 

The  motion  for  a  rehearing  is  overruled. 

Reformed  and  rendered 

Writ  of  error  refused. 


Dblia  Goodrich  v.  P.  M.  Walus  et  al. 

Decided  May  26,  1910. 

1. — &es  Adjudlcata — ^lEatters  not  Determined. 

A  judgment  dismissing  a  cause  for  want  of  prosecution  is  not  an  adjudica- 
tion of  the  cause  of  action;  neither  is  a  dismissal  on  refusal  of  plaintiff  to 
amend  after  demurrer  sustained  to  certain  allegations  an  adjudication  as  to 
his  right  to  recover  on  other  grounds  alleged  and  as  to  which  the  demurrer 
was  not  sustained  but  overruled. 

8. — Same — ^Liquor  Dealer's  Bond— Gase  Stated. 

Plaintiff  sued  on  the  bond  of  a  liquor  dealer  for  damages  by  selling  in- 
toxicants to  her  husband,  alleged  to  be  an  habitual  drunkard  and  to  have 
been  sold  to  after  notice  by  plaintiff  not  to  do  so.  Demurrer  was  sustained  to 
the  latter  allegation  only.  Plaintiff  announced  that  she  would  not  prosecute 
further  on  the  allegation  of  sale  to  an  habitual  drunkard,  and  her  suit  was 
dismissed.  Held,  that  the  judgment  was  no  bar  to  a  subsequent  suit  brought 
by  her  for  sales  to  her  husband,  an  habitual  drunkard. 

S. — Same-— Date  of  Sale^ 

A  judgment  for  defendant  in  an  action  by  a  wife  for  unlawful  sales  of 
intoxicants  to  her  husband  "on  or  about  August  3d  to  10th,"  was  not  an 
adjudication  against  her  right  to  recover  by  reason  of  such  sales  between  Au- 
gust 10th  and  August  30tlL 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  C.  T.  Prewett. 

Jflw.  C  Scott,  for  appellant. — ^Wlien  any  part  of  a  pleading  is  aban- 
doned or  withdrawn,  it  ig  not  adjudicated.  Converse  v.  Davis,  90  Tex- 
as, 466;  Pishaway  v.  Runnels,  71  Texas,  353;  Groesbeck  v.  Crow,  91 
Texas^  74;  Norris  v.  Land  Mort.  Co.,  98  Texas,  179;  Jones  &  Co.  v. 
Qammel  Pub.  Co.,  100  Texas,  332. 

Bashin,  Dodge  &  Bashin  and  T.  L.  Camp,  for  appellees. 

WILLSON,  Chief  Justice. — The  suit  was  brought  by  appellant 
against  Wallis  and  the  surety  on  his  bond  as  a  retail  liquor  dealer,  to 
recover  for  an  alleged  breach  by  Wallis  of  his  undertaking  in  said  bond, 
not  to  sell  or  permit  to  be  sold,  in  his  house  or  place  of  business,  to  an 
habitual  drunkard,  any  intoxicating  liquor.  Appellant  alleged  that 
her  husband,  S.  J.  Goodrich  was  an  habitual  drunkard,  and  tiiat  ^T)e- 
tween  the  dates  of  August  1st  to  the  30th  of  that  month,  1907,  and  on 
divers  dates  at  and  about  that  time,"  Wallis  sold  and  delivered  to  her 


318  Tbxas  Civil  Appeals  Bepobts,  Vol.  61.  [May, 

sard  hufiband  in  his  (Wallis')  place  of  business,  intoxicating  liquor. 
In  their  answer,  appellees  set  up  as  a  bar  to  appellant's  right  to  re- 
cover for  the  breach  alleged  of  the  bond,  a  judgment  rendered  in  cause 
N"o.  9702,  being  a  suit  by  appellant  against  appellees  to  recover  for  al- 
leged breaches  of  the  bond  by  Wallis,  "about  August  3rd  to  10th, 
1907,'*  and  on  "divers  days  and  dates"  about  that  time,  by  selling  to 
her  said  husband,  then  an  habitual  drunkkrd,  and  by  selling  to  him 
after  he  (Wallis)  had  been  notified  by  her  not  to  do  so,  intoxicating 
liquor.  It  appeared  from  the  judgment  rendered  in  said  cause  No. 
9702,  that  the  court  sustained  a  demurrer  to  i?he  part  of  the  petition 
setting  up  as  a  ground  for  the  recovery  sought,  that  Wallis  had  sold 
intoxicating  liquor  to  the  plaintiff's  husband,  after  he  had  been  notified 
by  her  not  to  do  so.  Thereupon  the  "plaintiff  announced,"  the  judg- 
ment recites,  "that  she  would  not  insist  upon  the  allegations  that  her 
husband  was  an  habitual  drunkard,  and  that  no  liability  of  the  defend- 
*ant  is  claimed  in  the  suit  except  that  based  upon  the  written  notice 
given,  that  she  would  not  urge  the  single  question  of  his  being  an 
habitual  drunkard."  ^^Vherefore,"  the  judgment  concludes,  "the  court 
having  sustained  the  demurrer  and  plaintiff  having  declined  to  amend, 
it  is  hereby  ordered  that  plaintiff  take  nothing  by  this  suit,  and  the 
case  is  hereby  dismissed  at  the  plaintiff's  cost." 

It  appears  from  recitals  in  the  judgment  from  which  this  appeal 
is  prosecuted  that  the  court,  after  hearing  "the  matters  of  fact  as  well 
as  of  law"  relating  to  said  plea,  found  that  the  "matters  and  facts  set 
out"  in  it  were  true,  and  thereupon,  sustained  same  and  dismissed  ap- 
pellant's suit  In  so  doing,  we  think  the  court  erred.  It  affimatively 
appeared  from  the  recitals  in  the  judgment  in  said  cause  No.  9702, 
tliat  appellant's  right  to  recover  for  a  breach  by  Wallis  of  his  bond  in 
selling  liquor  to  appellant's  husband,  then  an  habitual  drunkard,  had 
not  been  litigated.  The  court  had  neither  sustained  a  demurrer  to  that 
part  of  the  petition  which  set  up  as  ground  for  a  recovery  the  breach 
by  Wallis  of  his  bond  in  selling  liquor  to  an  habitual  drunkard,  nor 
had  he  otherwise  determined  that  question  on  its  merits.  Philipowski 
V.  Spencer,  63  Texas,  605;  Teal  v.  Terrell,  48  Texas,  491;  9  Enc. 
Plead.  &  Prac,  621.  He  had  merely  dismissed  appellant's  suit  based 
on  that  ground,  because  she  had  declined  to  further  prosecute  it.  A 
judgment  dismissing  a  cause  for  want  of  prosecution  is  not  res  adju- 
dicata  as  to  another  suit  based  on  the  same  cause  of  action.  Worst  v. 
Sgitcovich,  46  S.  W.,  72.  And  "a  judgment,"  quoting  from  the  syl- 
labus to  Jackson  v.  Finley,  40  S.  W.,  427,  "against  a.  plaintiff  on  his 
refusal  to  amend  his  petition  after  exceptions  thereto  have  been  sus- 
tained, is  not  an  adjudication  on  tJhe  merits  of  a  cause  of  action  stated 
therein,  as  to  which  exceptions  were  overruled,  and  will  not  bar  another 
action  thereon."  Moreover,  appellant  sought  in  said  suit  No.  9702,  to 
recover  on  account  of  sales  made  to  her  husband  "about  Ausrust  3rd 
to  10th,  1907,"  while  in  this  suit  resulting  in  the  judgment  from  which 
this  appeal  is  prosecuted,  she  sought  to  recover  on  account  of  sales 
made  to  him  ^4)etween  the  dates  of  August  1st  to  the  30th  of  that 
month,  1907."  Certainly  the  judgment  rendered  in  said  cause  No. 
9702,  was  not  a  bar  to  appellant's  right  to  recover  for  sales  made  to 
her  husband  after  August  10,  1907. 
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The  judgment  will  be  reversed,  and  the  cause  will  be  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


D.  McLennan  et  al.  v.  Chas.  S.  Fisheb  et  al. 

Decided  May  28,  1010. 

1.— *<Titied  Land"— Constitiitioii— Caie  FoUowed. 

Land  is  said  to  be  ** titled"  when  a  jmtent  is  issued  which  on  its  face  shoWs 
that  the  State  has  parted  with  its  right  and  conferred  it  on  the  patentee. 
For  reasons  not  appearing  on  the  face  of  the  patent  the  srant  may  be  void 
or  voidable,  but  the  land  unbraced  in  it  is  nevertheless  ''land  titled"  within 
the  meaning  of  section  2,  article  XIV,  of  the  State  Constitution.  Winsor  v. 
O'Connor,  69  Texas,  571,  followed. 

S. — Estoppel — Calli  iln  Deed. 

Calls  in  a  deed  for  the  boundary  of  another  survey  do  not  operate  as  an 
estoppel  against  the  grantee  in  favor  of  strangers  to  the  deed,  but  only  be- 
tween the  parties  thereto  and  their  privies. 

8. — Deed — Boundaries — ^ZntentioiL  of  Parties. 

Although  a  boundary  called  for  in  a  deed  may  be  that  of  a  void  survey 
it  will  control  when  it  is  made  to  appear  that  it  was  intended  by  the  parties 
to  the  deed  that  the  land  conveyed  should  not  extend  beyond  said  boundary. 
Such  evidence  destroys  the  supposition  of  mistake. 

4. — ^Trespass  to  Tiqt  Title— Plaintiff  Xnst  Prove  Title. 

When  a  plaintiff  in  trespass  to  try  title  fails  to  prove  title  in  himself  to 
land  in  possession  of  the  defendant,  a  recovery  is  properly  denied  him. 

Appeal  from  the  District  Court  of  Haskell  County.  Tried  below  be- 
fore Hon.  C.  C.  Higgins. 

Thomason  £  Thomason  and  Stephens  &  Miller,  for  appellant. 

John  B.  Durrett,  for  appellee^  Charles  S.  Fisher. 

H.  0.  McConnell  for  appellee,  Lee  Pierson. 

S.  W,  Scott,  for  pkinftiff  in  error  J.  S.  Bice,  trustee  of  the  estate 
of  T.  W.  House  {Scott  W.  Key,  of  counsel). 

DUNKLIN,  Associate  Justice. — TMs  is  a  suit  in  form  of  trespass 
to  try  title  to  recover  a  tract  of  land  in  Haskell  County,  eight  hundred 
and  twenty-seven  varas  wide,  east  and  west,  by  three  thousand,  two 
hundred  and  nineteen  varas  long,  north  and  south,  covered  by  a  pat- 
ent issued  to  C.  P.  Killough. 

The  suit  was  instituted  by  T.  W.  House,  who  owned  such  interest 
in  the  land  as  was  acquired  by  Killough  as  patentee,  but  afterwards 
T.  S.  Rice,  trustee  in  bankruptcy  for  House's  estate,  was  substituted 
as  plaintiff  in  place  of  T.  W.  House. 

Disclaimers  of  title  were  filed  by  all  the  defendants  to  all  the  land 
sued  for  except  the  northern  portion  of  the  survey,  consisting  of  a 
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strip  extending  south  two  thousand,  six  hundred  and  sixty  varas  from 
the  north  boundary  of  the  survey,  and  of  the  entire  width  of  the  sur- 
vey. Upon  his  plea  of  limitation  of  ten  years,  the  defendant  Chas. 
S.  Fisher  was  awarded  the  west  half  of  this  strip,  while  fifty-four  and 
seventy-seven  hundredths  acres  off  the  north  end  of  the  east  half,  was 
awarded  to  defendant  Lee  Pierson,  and  one  hundred  and  thirty-six  and 
eighty-one  hundredths  acres,  the  balance  of  the  east  half,  was  awarded 
to  plaintiff  as  against  D.  C.  McLennan,  also  a  defendant  in  the  suit, 
and  the  only  defendant  claiming  that  tract. 

The  Killough  patent  covered  a  supposed  vacancy  between  the  Cor- 
yell County  school  league  No.  62  on  its  west,  and  surveys  Nos.  54,  55 
and  56  in  block  No.  1,  in  the  name  of  the  Houston  &  T.  C.  R.  B.  Com- 
pany, on  its  east,  all  of  which  were  patented  long  prior  to  the  survey 
for  the  Killough  patent.  The  Killough  patent  was  issued  July  30, 
1889,  and  the  survey  upon  which  it  was  based  was  made  by  virtue  of 
*'U.  B.  Don.  Cert.  No.  27/45"  in  favor  of  C.  P.  Killough. 

Donald  McLennan  owns  the  west  half  of  said  Houston  &  T.  C.  B 
Company  survey  No.  55,  and  Lee  Pierson  owns  survey  No.  56  in  the 
name  of  the  same  railroad  company.  In  the  patents  to  these  two  sur- 
veys their  west  boundary  lines  are  recited  to  be  in  the  east  boundary 
of  the  Coryell  County  school  league  No.  62.  With  these  calls  in  those 
patentSj'^appellant  McLennan  contends  that  the  Killough  survey  was 
void  because  the  patents  issued  by  the  State  to  the  railroad  company 
surveys  above  mentioned,  purported  to  cover  the  land  in  controversy, 
and  therefore,  the  supposed  vacancy  was  "land  titled"  within  the  mean- 
ing of  section  2,  article  xiv,  of  the  State  Constitution,  which  reads: 

"That  all  genuine  land  certificates  heretofore  or  hereafter  issued 
shall  be  located,  surveyed  or  patented,  only  upon  vacant  and  unappro- 
priated public  domain,  and  not  upon  any  land  titled  or  equitably  owned 
under  color  of  title  from  the  sovereignty  of  the  State,  evidence  of  the 
appropriation  of  which  is  on  the  county  record  or  in  the  General  Land 
Office,  or  when  the  appropriation  is  evidenced  by  the  occupation  of  the 
owner,  or  of  some  person  holding  for  him.*' 

It  is  not  contended  that  the  certificates  by  virtue  of  which  the  land 
wias  surveyed  by  the  Houston  &  T.  C.  B.  Co.  were  improperly  issued; 
and  the  descriptions  contained  in  the  patents,  in  express  terms,  cover 
the  land  described  in  the  patent  to  Killough.  To  show  that  the  patents 
in  favor  of  the  railroad  company  do  not  operate  to  convey  the  State's 
title,  resort  must  be  had  to  facts  aside  from  those  apparent  upon  the 
face  of  the  patents.  Under  such  circumstances,  the  case  of  Winson  v. 
O'Conner,  69  Texas,  571,  cited  by  appellant,  is  decisive,  and  upon  that 
authority  appellant's  contention  is  sustained.  In  that  case  our  Supreme 
Court,  speaking  through  Chief  Justice  Stayton,  said:  *TLand  is  said 
to  be  'titled'  when  a  patent  is  issued,  which,  on  its  face,  is  evidence 
that  the  State  has  parted  with  its  right  and  conferred  it  on  the  pat- 
entee. For  reasons  not  appearing  on  the  face  of  the  patent,  the  grant 
may  be  void  or  voidable,  but  the  land  embraced  in  it  is  nevertheless, 
land  titled'".  See  also  Texas,  Mex.  By.  v.  Locke,  74  Texas,  403; 
Gunter  v.  Meade,  78  Texas,  639;  Howell  v.  Hanrick,  88  Texas,  413. 

Defendant  Donald  McLennan  was  in  possession  of  the  one  hundred 
end  thirty-six  and  eighty-one  hundredths  acres  of  land  awarded  to 
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plaintiff  Rice,  and  as  the  Killough  patent  was  void,  that  land  should 
have  been  awarded  to  McLennan.  From  this,  it  follows  -that  the  judg- 
ment in  favor  of  defendant  Lee  Pierson  against  plaintiff  for  the  fifty- 
four  and  seventy-seven  hundredths  acres,  was  correct.  Lee  Pierson 
has  not  complained  of  the  judgment  in  favor  of  Charles  Fisher  for  a 
part  of  the  land  claimed  by  the  former.  But  by  several  -assignments, 
Mcljennan  has  assailed  the  judgment  denying  him  a  recovery  on  his 
plea  over  against  Fisher,  for  that  part  of  the  land  covered  by  the  Kil- 
lough patent  lying  between  the  Coryell  County  school  land  on  the  west, 
and  the  one  hundred  and  thirty-six  and  eighty-one  hundredths  acres 
above  mentioned,  on  ^the  east.  In  the  deed  to  McLennan  from  the  rail- 
road company,  the  property  conveyed  was  described  as  the  west  half 
of  section  55  above  mentioned,  but  it  was  also  described  by  metes  and 
bounds,  and  in  so  describing  it,  the  east  boundary  of  the  C.  P.  Killough 
survey  was  called  for  as  the  west  boundary  of  the  land  conveyed  to 
McLennan.  In  effect,  the  court  found  that  this  call  was  a  recognition 
by  the  parties  to  the  deed  that  the  east  bound'ary  of  the  Killough  sur- 
vey should  be  the  west  boundary  of  the  land  acquired  by  McLennan 
under  the  deed,  and  estopped  McLennan  from  claiming  otherwise.  In 
his  objection  to  this  finding,  McLennan  insists  that  none  of  the  ele- 
ments of  estoppel  were  shown;  that  the  call  in  his  deed  last  mentioned 
was  a  mistake;  that  the  description  of  the  property  contained  in  his 
deed  as  the  west  half  of  section  55,  should  control  and  should  fix  his 
west  boundary  in  the  east  boundary  of  the  Coryell  County  school  league, 
where,  as  found  by  the  court,  the  west  boundary  of  survey  55  had  been 
fixed  by  the  patent  to  that  survey.  We  agree  with  appellant  in  his  con- 
tention that  the  call  in  the  deed  designating  the  east  boundary  of  the 
Killough  survey  as  the  west  boundary  of  the  land  conveyed  to  Mcljen- 
nan, could  not  operate  as  an  estoppel  against  McLennan  in  favor  of 
Fisher  or  any  other  stranger  to  the  deed.  Williams  v.  Chandler,  25 
Texas,  4.  But  there  was  evidence  to  warrant  a  finding  that  the  par- 
ties to  the  deed  understood  and  intended,  at  the  time  of  the  execution, 
that  the  property  conveyed  should  not  extend  farther  west  than  the 
east  boundary  of  the  Killough  survey,  and  therefore,  appellant's  con- 
tention that  we  should  now  hold  that  the  call  under  discussion  was  a 
mistake,  is  overruled. 

As  McLennan  failed  to  establish  a  title  by  deed  to  any  part  of  the 
land  awarded  to  Fisher,  the  judgment  denying  him  a  recovery  on  his 
plea  over  against  Fisher  was  correct,  independent  of  the  question 
whether  or  not  Fisher,  who  was  in  possession  of  the  land  awarded  to 
him,  had  sustained  his  plea  of  limitation  of  ten  years. 

The  foregoing  conclusions  control  all  questions  presented  for  our 
determination  and  render  it  unnecessary  to  discuss  various  other  as- 
signments of  error  presented  by  plaintiff  in  error  Eice,  and  by  appel- 
lant McLennan,  and  for  the  reasons  given  above,  the  judgment  in  favor 
of  plaintiff  Rice  is  reversed,  and  judgment  here  rendered  in  favor  of 
McLennan  for  the  land  awarded  to  plaintiff  Rice,  but  in  all  other  re- 
spects the  judgment  is  affirmed. 

Reversed  and  rendered  in  part,  and  affirmed  in  part 

Vol.  LXI  Civil— 21. 
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W.  P.  Wadswobth  et  al.  v.  H.  T.  Oroom. 

Decided  May  28,  1010. 

Power  of  Attorney  With  Interest — Constmetion — ^Ezecnted  Contraet. 

A  power  of  attorney  coupled  with  an  interest  eet  out,  and  construed  to 
be  a  present  conveyance  of  an  undivided  intei^st  in  all  lands  owned  by  the 
grantors  as  heirs  of  a  certain  ancestor,  and  not  an  executory  contract  in- 
tended to  operate  only  on  such  lands  as  the  grantee  or  attorney  in  fact  might 
recover. 

Appeal  from  the  District  Court  af  Hartley  County.  Tried  below  be- 
fore Hon.  D.  B.  Hill. 

Del.  W.  Harrington  and  Lumpkin,  Merrill  dk  Lumpkin,  for  appel- 
lants.— ^The  power  of  attorney  executed  by  the  sole  heirs  of  Horace 
Hall,  deceased,  to  Martin  E.  Gh^oss  &  Co.,  by  tiie  terms  of  which,  for 
services  performed  and  necessary  to  be  performed,  and  for  bearing  the 
expenses  incident  to  clearing  the  title  to  several  tracts  of  land  claimed 
by  said  heirs,  the  said  Martin  E.  Gross  &  Co.  were  to  receive  a  one- 
third  interest  in  all  such  lands,  constituted  an  executory  contract,  and 
did  not  vest  a  title  in  the  said  Martin  E.  Gross  &  Co.,  but  merely  gave 
them  an  equitable  right  to  have  a  deed  executed  to  them  in  case  the 
title  to  any  of  said  land  was  cleared.  Cooper  v.  Mayfield,  67  S.  W., 
48;  Cooper  v.  Newell,  173  TJ.  S.,  655;  Hazlett  v.  Harwood,  80  Texas, 
509;  Taylor  v.  Taul,  88  Texas,  665;  Gamer  v.  Boyle,  97  Texas,  460; 
Garner  v.  Boyle,  34  Texas  Civ.  App.,  42 ;  Dull  v.  Blum,  68  Texas,  299. 

The  power  of  attorney  executed  by  the  heirs  of  Horace  Hall,  deceased, 
to  Martin  E.  Gross  &  Co.,  authorizing  the  said  Martin  E.  Gross  &  Co. 
to  sue  for,  take  possession  of,  and  to  compromise  with  parties  claiming 
adversely  the  land  described  in  said  power  of  attorney  which  belonged 
to  said  heirs,  and  giving  said  agents  an  undivided  1/3  interest  in  said 
lands,  does  not,  in  law,  apply  to  lands  owned  and  held  by  said  heirs 
by  perfect  title  «ind  not  adversely  claimed  or  held,  and  for  which  no 
suit  or  compromise  for  the  title  and  possession  was  necessary  to  per- 
fect title.  Hazlett  v.  Harwood,  80  Texas,  509;  Taylor  v.  Taul,  88 
Texas,  665;  Cooper  v.  Mayfield,  57  S.  W.,  48;  Garner  v.  Boyle,  97 
Texas,  460;  Garner  v.  Boyle,  34  Texas  Civ.  App.,  42. 

A  power  of  attorney  coupled  with  an  interest  in  that  which  is  to 
be  produced  by  the  exercise  of  the  power  therein  mentioned,  viz.:  tak- 
ing possession  of,  suing  for,  perfecting  title  and  paying  all  expenses, 
is  not  a  power  of  attorney  coupled  with  an  interest  in  the  thing  itself, 
but  in  the  thing  to  be  created  by  the  exercise  of  the  power,  and  hence, 
it  is  irrevocable  and  passes  no  title  until  the  powers  therein  are  ful- 
filled. Gftrner  v.  Boyle,  98  Texas,  460 ;  Taylor  v.  Taul,  88  Texas,  665 ; 
Hennessee  v.  Johnson^  13  Texas  Civ.  App.,  530;  31  Cyc,  sec.  4,  p. 
1297  et  seq. ;  1  Am.  &  Eng.  Ency.  Law,  Ist  ed.,  444-5. 

Turner,  Hendricks  &  Boyce,  for  appellees. 

SPEER,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try- 
title  by  H.  T.  Groom  against  W.  P.  Wadsworth  and  others,  to  recover 
an  undivided  one-third  interest  in  the  Horace  Hall  1476-acre  survey 


1910.]  Wadsworth  v.  Geoom.  323 

of  land  in  Hartley  County.  Issues  were  properly  joined  and  a  trial 
before  the  court  resulted  in  a  judgment  for  the  plaintiff,  from  which 
the  defendant  Wadsworth,  who  claimed  the  entire  survey,  has  appealed. 
Appellee  recovered  the  land  by  virtue  of  conveyances  from  Martin  E. 
Gross  and  C.  M.  Calloway,  and  practically  all  of  the  questions  pre- 
sented on  this  appeal  involve  a  single  question  of  law,  and  that  is,  as 
to  the  legal  effect  to  be  given  to  the  following  instrument : 

**The  State  of  Michigan,  County  of  Wayne. 

'TCnow  all  men  by  these  presents :  That  we,  Mary  E.  Hess,  a  widow, 
and  Henry  H.  Hess,  her  son,  of  the  County  of  Wayne,  and  State  of 
Michigan,  and  Mrs.  Eva  Perrin  Cornell  joined  by  her  husband,  Charles 
Cornell,  of  Washington,  D.  C,  who  are  the  sole  owners  in  fee  simple 
of  the  land  hereinafter  conveyed  as  the  sole  surviving  heirs  of  Horace 
Hall,  to  whom  said  land  was  patented,  and  the  said  Harry  H.  Hess, 
being  the  grantee  of  Mrs.  Evelin  H.  Perrin,  a  widow,  of  a  1/3  un- 
divided interest  in  and  to  all  of  said  land,  she,  also,  being  one  of  the 
heirs  of  the  said  Horace  Hall,  have  this  day  constituted,  nominated 
and  appointed  Martin  E.  Gross  &  Co.,  a  firm  composed  of  Martin  E. 
Gross  and  Charles  M.  Calloway  of  Travis  County,  Texas,  jointly  our 
attorneys  in  fact  for  us  and  in  our  names,  place  and  stead  to  take  pos- 
session of,  sue  for,  recover  and  compromise  any  and  all  claims  to  which 
we  have  as  the  heirs  of  Horace  Hall  to  all  lands  in  the  counties  of 
Hartley  and  Moore,  in  the  State  of  Texas,  and  in  our  names  to  demand 
and  receive  possession  of  the  same;  it  being  especially  stipulated,  how- 
ever, that  our  said  attorneys  shall  bear  all  expense  incident  to  the  re- 
covery of,  and  the  perfecting  of  our  title  to  all  of  the  lands  herein 
referred  to  in  the  State  of  Texas,  hereby  ratifying  and  confirming  any 
and  all  acts  which  our  said  attorneys  may  do  in  our  behalf  in  the  prem- 
ises; and  whereas  our  said  attorneys  have  beeu  at  considerable  expense 
and  trouble  in  searching  for  and  locating  the  land  herein  referred  to, 
and  will  be  et  funtlher  trouble  and  expense  in  perfecting  out  title  to 
same;  Now,  therefore,  for  and  in  consideration  of  the  premises,  and  the 
sum  of  $1  to  us  in  band  paid,  we  hereby  grant,  sell  and  convey  unto 
our  said  attorneys,  Martin  E.  Gross  &  Co.,  an  undivided  1/3  interest 
in  and  to  all  the  land  herein  referred  to  in  the  State  of  Texas,  which 
we  are  entitled  to  as  heirs  or  grantees  of  any  of  the  heirs  of  the  pat- 
entee, Horace  Hall;  it  being  further  agreed  and  understood  that  for 
the  above  consideration,  the  said  Martin  E.  Gross  &  Co.  are  to  perfect 
the  title  to  the  heirs  of  984  acres  out  of  the  Hartley  County  tract,  and 
853  1/3  acres  out  of  the  Moore  County  tract,  being  a  2/3  interest  in 
the  whole. 

'To  have  and  to  hold  the  aforesaid  1/3  interest  unto  the  said  Martin 
E.  Gross  &  Co.,  and  their  heirs  and  assigns  forever,  free  from  all  claims 
of  every  kind  whatsoever  on  the  part  of  any  and  all  of  us,  as  the  heirs 
of  Horace  Hall. 

'TVitness  our  hands,  this,  the  fourth  day  of  April,  1900. 

''Eva   Perrin    Cornell, 
"Mary  E.  Hess, 
''Harry  H.  Hess, 
"Charles    Cornell.'' 
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If  the  foregoing  instrument  is  not  a  conveyance  of  the  land  in  prae- 
aenti,  but  merely  an  executory  contract  calling  for  a  conveyance  of  an 
interest  in  lands  thereafter  to  be  recovered  by  Martin  E.  Gross  &-  Com- 
pany, then  the  judgment  is  wrong  and  should  be  reversed ;  on  the  other 
hand,  if  the  instrument  is  not  executory,  but  took  effect  upon  its  de- 
livery as  a  conveyance  of  the  land  described,  then  the  judgment  is  cor- 
rect, and  should  be  affirmed.  We  think  the  proper  construction  of  the 
instrument  is  that  the  parties  thereto  intended  a  present  conveyance 
of  an  undivided  one-third  interest  in  all  the  lands  in  Hartley  and 
Moore  Counties  to  which  the  grantors,  as  heirs  of  Horace  Hall,  to 
whom  the  same  was  paftented,  were  entitled.  In  other  words,  we  think 
the  conveyance  took  effect  upon  its  delivery,  and  was  not  executory  iu 
its  character.  We  think  the  case  is  more  nearly  like  that  of  Garner  v. 
Boyle,  97  Texas,  460,  than  that  of  Taylor  v.  Taul,  88  Texas,  665. 
There  is  nothing  in  the  language  of  the  conveyance  to  indiea-te  that 
it  was  to  be  operative  only  as  to  lands  to  be  recovered  by  attorneys, 
as  in  the  last  case  cited. 

There  is  nothing  to  indicate  that  Martin  E.  Gross  &  Company  were 
derelict  in  the  performance  of  any  duty  undertaken  by  them  in  the  con- 
veyance, even  if  that  were  a  material  inquiry.  The  court,  therefore, 
committed  no  error  in  refusing  to  allow  appellant  to  prove  that  they 
had  done  nothing  under  the  deed.  Appellant  states  that  said  land  was 
never  actually  held"  adversely  to  the  heirs  of  Horace  Hall,  who  have 
paid  the  taxes  on  the  same  for  the  last  seventeen  years. 

The  bill  of  exception  taken  to  the  exdusioii  of  the  testimony  of  Judge 
W.  M.  Pardue,  fails  to  show  that  he  would  have  testified  he  ever  saw 
a  deed  from  appellee  conveying  the  land  in  controversy,  or  any  part 
of  it,  to  any  other  person.  The  question  of  outstanding  title  discussed 
by  appellant  in  his  fifth  assignment  of  error,  is,  therefore,  not  raised. 

We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed, 

Writ  of  error  refused. 


B.  F.  Hedges  v.  B.  L.  Slaughteb  et  al. 

Decided  May  28,  1910. 

1. — Contraot— Promiisory  Hote — Conitmotion. 

H.  entered  into  a  written  contract  with  S.  to  move  a  house  belonging  to 
S.  from  one  locality  to  another  within  a  certain  time  for  a  certain  price; 
the  contract  stipulated  that  H.  should  forfeit  five  doUars  for  each  day  the 
completion  of  the  work  was  delayed;  at  the  same  time  that  the  contract  was 
executed,  S.  advanced  to  H.  $300  to  be  used  in  performing  the  contract,  for 
which  sum  H.  executed  his  note  to  S.,  the  note  reciting  that  it  was  subject 
to  the  terms  of  the  contract;  when  about  half  performed,  H.  abandoned  the 
contract.  In  a  suit  upon  the  note,  held,  the  stipulation  in  the  note  that  it 
was  subject  to  the  terms  of  the  contract  did  not  mean  that  it  was  security 
only  for  the  forfeit  of  five  dollars  per  day,  and  S.  was  entitled  to  a  reoovery 
for  the  amount  of  the  note. 

2. — Witness — 'Right  to  Contradict. 

The  rule  that  a  party  will  not  be  permitted  to  impeach  the  general  repu- 
tation for  trutli  of  a  witness  introduced  hy  him,  does  not  preclude  the  party 
from  proving  the  truth  of  any  particular  fact  by  any  other  competent  testi- 
mony in  direct  contradiction  to  what  the  witness  may  have  testified.     This 
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inile  applies  with  special  force  wlien  the  witness  sought  to  be  contradicted  is 
the  opposing  party  to  the  suit  and  therefore  hostiLe  to  the  party  offering  his 
testimony. 

3. — Contract — ^Partial  Performanee— Right  of  Eecovery — ^Bnle. 

If  an  employe  abandons  his  contract,  the  employer  may  be  charged  with 
only  the  reasonable  worth  or  the  amount  of  the  benefit  he  has  neceived  upon 
the  whole  transaction,  not  to  exceed  the  contract  price;  and  he  may  reconvene 
for  his  damages  for  the  breach  of  the  contract  by  the  employe.  When  the  em- 
ploye is  discharged  without  cause,  or  is  prevented  by  the  employer  from  com- 
pleting the  performance,  he  is  entitled  to  recover  for  the  part  performed,  and 
the  damages  he  has  sustained  by  reason  of  the  breach  of  the  contract  by  the 
employer.  If  both  parties  have  broken  the  contract,  or  there  has  been  a 
mutual  abandonment  of  it  by  both  parties,  the  employe  is  entitled  to  recover 
the  reasonable  worth  of  the  services  he  has  rendered  the  employer. 

Appeal  from  the  County  Court  of  Midland  County.  Tried  below 
before  Hon.  Charley  Gibbs. 

Ordham  B.  Smedley,  for  appellant.  — The  court  erred  in  overruling 
defendant's  special  exception  to  that  part  of  plaintiff's  petition  in  which 
he  sought  to  recover  upon  the  note  in  the  sum  of  $300.  A  contract, 
unless  clearly  ambiguous,  should  be  construed  against  the  party  offer- 
ing it  and  in  favor  of  the  promissor,  and  should  be  so  construed  as  to 
prevent  forfeiture.  Faulk  v.  Dashiell,  62  Texas,  646;  Hill  v.  StilJ, 
19  T«xas,  84;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Keller,  90  Texas,  222. 

The  court  erred  in  refusing  to  allow  defendant,  B.  P.  Hedges  to  tes- 
tify upon  the  trial  of  said  cause  as  to  what  was  said  by  the  plaintiff, 
R.  L.  Slaughter,  at  the  time  of  the  making  of  the  contract  between 
said  Slaughter  and  this  defendant,  whereby  said  Slaughter  agreed  to 
furnish  this  defendant  four  mules  and  a  man.  Pitman  v.  Holmes,  34 
Texas  Civ.  App.,  485;  Greenleaf  on  Evidence,  16th  ed.,  sees.  443b, 
444a;  Commonwealth  v.  Bavarian  Brew.  Co.,  80  S.  W.,  772. 

When  one  party  to  a  contract  by  his  own  acts,  or  by  the  acts  of  his 
authorized  agent,  prevents  the  other  party  from  performing  the  con- 
tract or  renders  the  performance  thereof  impossible,  this  amounts  to 
a  breach  of  the  contract  on  his  part,  and  the  other  party  is  entitled  to 
recover  damages  for  such  breach.  Hearne  v.  Garrett,  49  Texas,  619; 
Duncan  v.  Joihnson,  59  S.  W.,  116;  Freedman  v.  Lombard  Inv.  Co., 
30  S.  W.,  370;  Kilgore  v.  Baptist  Assn.,  90  Texas,  139;  Seventh  Street 
Planing  M.  Co.  v.  Schaefer,  99  S.  W.,  541;  Campbell  v.  Howerton, 
87  Texas,  370;  McLane  v.  Maurer,  28  Texas  Civ.  App.,  75;  McLane 
V.  Elder,  23  S.  W.,  758. 

When  a  party  to  an  entire  contract  partially  performs  the  same,  and 
in  so  doing,  renders  valuable  services  beneficial  to  the  other  party,  even 
though  his  failure  to  perform  the  same  be  wilful  or  without  sufficient 
excuse,  he  is  entitled  to  recover  on  quantum  meruit  the  reasonable 
value  of  the  services  performed,  the  other  party  being  allowed  to  offset 
agiainst  such  recovery  whatever  damages  he  may  have  suffered  by  rea- 
son of  the  failure  to  fully  perform;  and  the  measure  of  the  recovery 
of  the  party  partially  performing,  is  not  the  peculiar  value  of  the  ser- 
vices to  tbe  other  party,  but  their  reasonable  value.  Wanhscaffe  v. 
Pontoja,  63  S.  W.,  663;  City  of  Sherman  v.  Conner,  25  S.  W.,  321; 
Carroll  v.  Welch,  26  Texas,  148. 
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Caldwell  &  Whitaker,  for  appellee. — ^Where  one  party  to  a  suit  makes 
a  witness  of  the  other,  he  thereby  places  his  testimony  beyond  impeach- 
ment.   Batcliff  V.  Baird,  14  Texas,  47 ;  Paxton  v.  Boyce,  1  Texas,  325. 

The  court  did  not  err  in  instructing  the  jury  upon  the  measure  of 
the  defendant's  recovery  on  the  implied  contract  set  up  by  his  alter- 
native plea,  for  the  reason  that  where  a  contract  is  entire,  the  employee 
who  does  not  complete  the  contract,  can  not  recover  for  part  perform- 
ance of  the  contract,  unless,  by  part  performance  of  the  contract,  he 
has  conferred  some  benefit  upon  the  employer.  Carroll  v.  Welch,  26 
Texas,  147. 

DTTNKLIX,  Associate  Justice. — ^B.  F.  Hedges  has  appealed  from 
a  judgment  against  him  in  favor  of  R.  L.  Slaughter  on  two  promissory 
notes,  plaintiff's  right  to  recover  on  one  of  which  was  not  challenged. 
The  other  note  was  for  the  principal  sum  of  three  hundred  dollars,  ex- 
ecuted by  Hedges  in  favor  of  Slaughter,  for  money  advanced  by  the 
latter  to  enable  the  defendant  to  perform  his  certain  contract  to  move 
a  house  from  the  town  of  Slaughter,  to  the  town  of  Midland.  The 
house  belonged  to  Slaughter  and  by  the  term^  of  the  contract,  he 
agreed  to  pay  Hedges  six  hundred  and  seventy-five  dollars  for  the  work 
to  be  performed.  The  note  and  contract  were  both  dated  November 
11,  1908,  and  it  was  stipulated  in  the  contract  that  Hedges  should 
complete  the  work  of  moving  and  placing  the  house  on,  or  before  Jan- 
uary 1,  1909,  and  should  pay  a  forfeit  of  five  dollars  per  day  for  each 
and  every  day  after  that  date,  that  the  completion  of  the  work  might 
be  delayed.  The  note  contained  a  recital  that  it  was  subject  to  the  terms 
of  the  contract,  and  the  contract  contained  a  stipulation  that,  should 
Hedges  complete  the  work  undertaken  before  January  1,  1909,  the  note 
should  then  mature,  and  the  amount  due  thereon,  should  be  allowed 
as  a  credit  on  Hedges'  demand  for  six  hundred  and  seventy-five  dollars, 
which  Slaughter  had  contracted  to  pay  for  the  work.  The  suit  was  in- 
stituted April  19,  1909,  and  in  his  petition  plaintiff  recited  the  con- 
tract as  well  as  the  note, 'and  alleged  that  defendant  had  not  moved 
the  house  as  he  had  contracted  to  do,  but  had  abandoned  the  contract 
after  moving  the  house  a  portion  of  the  distance  required. 

In  his  answer,  defendant  alleged  that  in  addition  to  the  terms  of 
the  written  contract  and  after  the  same  had  been  executed,  Slaughter, 
for  a  valuable  consideration,  contracted  and  agreed  to  furnish  four 
mules  and  a  driver  to  assist  in  the  work,  but  that  he  ^TongfuUy 
breached  this  contract  and  by  reason  of  such  breach,  defendant,  after 
moving  the  house  for  a  distance  of  about  six  miles  and  within  a  dis- 
tance of  six  miles  from  Midland,  was  unable  to  move  it  any  further. 
And  for  the  alleged  breach  by  plaintiff  of  his  contract  to  furnish  the 
four  mules  an-d  a  driver.  Hedges  sought  a  judgment  against  Slaughter 
for  seven  hundred  dollars,  as  damages  sustained,  and,  in  the  alterna- 
tive, for  four  hundred  and  fiftv  dollars  as  the  reasonable  value  of  the 
services  he  rendered  in  the  partial  performance  of  the  contract. 

Appellant  contends  that  as  there  is  a  stipulation  in  the  note  in  effect, 
that  it  is  subject  to  the  terms  of  the  contract,  and  as  the  contract  con- 
tains no  stipulation  that  the  note  should  be  payable  according  to  its 
terms  in  the  event  Hedges  should  fail  to  comply  with  the  contract,  the 
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note  shonld  be  constmed  as  an  obligation  only  to  secure  the  forit-iL 
of  five  dollars  per  day  stipulated  in  the  contract,  and  not  as  an  un- 
conditional promise  to  pay  the  amount  specified.  The  court  did  not 
err  in  overruling  defendant's  special  exception  to  plaintiffs  petition 
presenting  this  contention.  The  note  was  for  three  hundred  dollars, 
which  was  advanced  to  Hedges  to  enable  him  to  perform  th©  services 
he  agreed  to  perform.  It  was  an  unconditional  promise  to  pay  that 
sum  on  January  1,  1909,  and  the  written  contract  made  contempora- 
neous with  the  execution  of  the  note  contained  no  stipulation  eontra- 
vening,  nor  at  variance  with  that  agreement. 

The  court  refused  to  permit  defendant  to  testify  that  Slaughter 
agreed  to  furnish  defendant  four  mules  and  a  driver  to  assist  in  mov- 
ing the  house  as  long  as  defendant  desired  or  needed  such  assistance, 
as  alleged  in  defendant's  answer,  on  the  ground  that  to  do  so  would  be 
to  allow  defendant  to  impeach  Slaughter,  whom  defendant  had  intro- 
duced as  his  own  witness  and  who  had  denied  that  he  agreed  to  furnish 
the  mules  and  driver  as  long  as  defendant  desired  them,  or  for  any 
definite  length  of  time.  In  this  ruling  there  was  error.  As  said  by 
Justice  Neill  in  Pitman  v.  Holmes,  34  Texas  Civ.  App.,  485,  (78  S. 
W.,  965),  "The  rule  that  a  party  will  not  be  permitted  to  impeach 
the  general  reputation  of  his  own  witnesses  for  truth,  or  /to  impugn 
their  credibility  by  general  evidence  tending  to  show  them  unworthy 
of  belief,  does  not  preclude  the  party  from  proving  the  truth  of  any 
particular  faot  by  any  other  competent  testimony  in  direct  contradic- 
tion to  what  the  witness  may  have  testified.'*  See  also,  Greenleaf  on 
Kvidence,  section  443b  (16th  ed.)  The  rule  above  announced  ap- 
plies with  special  force  when  the  witness  sought  to  be  contradicted, 
is  the  opposing  party  to  the  suit  and  therefore,  hostile  to  the  party 
offering  his  testimony. 

For  a  few  days.  Slaughter  did  furnish  the  mules  and  a  driver  as 
he  had  agreed  to  do.  One,  Ogle,  was  the  driver  furnished,  and  one  of 
the  allegations  in  defendant's  answer  was  that  Ogle  was  neglectful  of 
his  duties.  Slaughter  testified  that  he  told  defendant  to  discharge 
Ogle,  and  employ  another  driver  in  his  stead,  but  the  court  refused 
to  permit  defendant,  by  his  testimony,  to  contradict  Slaughter  in  this 
statement,  on  the  ground  that  he  could  not  impeach  his  own  witness. 
For  the  reasons  stated  above  there  was  error  in  this  ruling,  and  also, 
in  the  further  refusal  by  the  court  to  permit  defendant  to  testify  that 
on  or  about  January  2,  1909,  Slaughter  ordered  him  to  cease  work, 
Slaughter  having  denied  that  he  did  so. 

Complaint  is  made  of  a  peremptory  instruction  by  the  court  de- 
recting  a  finding  against  defendant's  plea  of  breach  of  contract  by 
plaintiff  to  furnish  mules  and  a  driver.  This  instruction  was  given 
after  defendant  was  erroneously  denied  the  right  to  sustain  his  said 
plea  by  proof,  and  doubtless  would  not  have  been  given  if  such  proof 
had  been  admitted. 

In  the  court's  instruction  to  the  jury  the  defendant  was  denied  a 
right  to  recover  for  the  services  performed  by  him  in  moving  the  house 
a  portion  of  the  distance  stipulated  in  the  contract,  unless  the  jury 
should  find  that  such  services  were  of  value  to  plaintiff,  and  the  value 
of  the  same  to  the  plaintiff  was  made  the  measure  of  defendant's  re- 
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^uvery  on  his  counter  claim.  Upon  another  trial,  the  court  should  be 
governed  by  the  rule  announced  in  Carroll  v.  Welch,  26  Texas,  150, 
which  seems  to  have  been  uniformly  approved  by  our  later  decisions, 
and  which  fixes  the  measure  of  damages  in  such  cases  as  this.  In  thai 
case,  Chief  Justice  Wheeler  said:  "According  to  the  modern  decisions 
and  the  decisions  of  this  court  the  rule  appears  to  be,  that  if  the  em- 
ployee abandons  his  contract,  the  employer  shall  be  charged  with  only 
the  reasonable  worth  or  the  amount  of  benefit  he  has  received  upon  the 
whole  transaction,  and  in  estimating  the  amount,  the  contract  price 
can  not  be  exceeded.  The  former  is  allowed  to  recover  for  his  part 
performance  its  reasonable  worth,  not  to  exceed  the  contract  price,  and 
the  latter  to  recoup  or  reconvene  his  damages  for  the  breach  of  con- 
tract by  the  former.  Where  the  employee  is  discharged  without  cause, 
or  is  prevented  by  the  employer  from  completing  the  performance,  he 
is  entitled  to  recover  for  the  part  performed,  and  the  damages  he  has 
sustained  by  reason  of  the  breach  oi  contract  by  the  employer.  If  both 
parties  have  broken  the  contract,  or  there  has  been  a  mutual  abandon- 
ment 'of  it  by  both  parties,  the  employee  is  entitled  to  recover  the  rea- 
sonable worth  of  the  services  he  has  rendered  the  employer/'  See  also, 
Weis  V.  Devlin,  67  Texas,  512;  WanhScaffe  v.  Pontoja,  63  S.  W.,  664. 
If,  in  any  of  the  contingencies  stated  in  the  rule  quoted  above,  Hedges 
is  entitled  to  recover  for  the  services  he  rendered,  then  the  value  of  his 
services  would  be  determined  by  the  usual  rule,  regardless  of  whether 
or  not  they  were  of  actual  value  to  Slaughter. 

For  the  errors  pointed  out  the  judgment  is  reversed,  and  the  oause 
remanded. 

Reversed  and  remanded. 


Midland  County  v.  C.  C.  Slaughter  et  al. 

Decided  May  28,  1910. 

l.^-County  School  Land — ^Lease— Conitltutional  Law. 

The  power  given  to  counties  by  section  6,  article  VII,  of  the  Constitution 
to  sell  or  "dispose"  of  their  public  school  lands,  authorizes  the  counties  to 
lease  said  lands  for  a  reasonable  length,  of  time. 

2. — Same — ^Lease  and  Option — ^Void  Contract. 

A  Commissioners'  Court  had  no  power  in  1805  to  execute  a  lease  of  the 
county  school  lands  for  a  term  of  twenty  years  coupled  with  an  exclusivie 
option  in  favor  of  the  lessee  to  buy  the  land  at  any  time  during  the  term 
of  the  lease  at  one  dollar  an  acre  payable  twenty  years  from  th^  date  of  the 
exercise  of  the  option  with  four  percent  interest.  Said  court  was  without  au- 
thority to  thus  bind  the  county  and  succeeding  Commissioners'  Courts  for  a 
possible  period  of  fortj  years.  Such  contract  was  void  because  unreasonable 
and  against  public  policy,  and  the  county  could  recover  possession  of  the  land 
in  an  action  of  trespass  to  try  title.    Justice  Speer  dissenting. 

3. — Same — ^Beceipt  of  Eentals — ^No  Eatlfleation. 

The  fact  that  the  county  authorities  received  for  a  number  of  years  the 
rentals  from  a  void  lease  of  the  county  school  lands,  would  not  vitalize  or 
ratify  the  contract  of  lease.  That  could  not  be  done  indirectly  which  could 
not  be  done  directly. 

Error  from  the  District  Court  of  Lubbock  County.    Tried  below  be- 
fore Hon.  L.  S.  Kinder. 
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Caldwell  £  Whittaker,  Oeo.  R.  Bean  and  A.  H.  Kirby,  for  plaintiff 
in  error. — ^The  Commissioners^  Court  of  a  county  is  without  power  or 
authority  to  make  a  contract  for  the  lease  of  the  county  school  lands 
for  a  period  of  twenty  years  at  a  fixed  rental,  and  thereby  deprive  suc- 
ceeding courts  of  power  to  lease  or  sell  said  lands  for  a  price  which  will 
produce  a  greater  revenue  for  the  school  fund  of  the  county.  City  of 
Brenham  v.  Brenham  Water  Company,  67  Texas,  561;  Jay  County  v. 
Taylor,  7  L.  B.  A.,  160;  Millikin  v.  Edgar  County,  18  L.  B.  A.,  447; 
Sheldon  v.  Fox,  16  L.  B.  A.,  257;  Pulaski  County  v.  Shields,  29  N.  E., 
385 ;  1  Abbott  on  Municipal  Corp.,  575. 

A  Commissioners^  Court  has  no  power  or  authority  to  contract  to 
sell  the  county  school  lands  at  a  fixed  price  to  a  particular  individual 
at  any  time  within  twenty  years  when  called  upon  by  such  person  to 
do  80,  and  a  contract  based  in  whole  or  in  part  upon  such  provision 
and  consideration,  is  void.  Edwards  County  v.  Jennings,  89  Texas, 
618,  and  authorities  cited. 

An  entire  contract  (contfadistinguished  from  a  divisible  contract) 
based  upon  a  proposition  containing  a  provision  (condition)  incorpo- 
rated in  said  contract,  which  one  of  the  parties  had  no  authority  or 
power  to  make,  is  void  not  only  as  to  the  void  provision,  but  as  a  whole. 
Edwards  County  v.  Jennings,  89  Texas,  618;  Evants  v.  Fuqua,  102 
Texas,  430;  Hagler  v.  Ferguson,  102  Texas,  432;  Michael  v.  Hoff- 
stead,  98  N.  W.,  1078 ;  Wilber  v.  Stoepel,  21  Am.  St.  Bep.,  573. 

G.  O.  Wright  and  K.  R.  Craig,  for  .defendants  in  error. 

COXNEB,  Chief  Justice. — This  suit  was  instituted  by  Midland 
County  in  the  form  of  an  action  of  trespass  to  try  title  to  recover  the 
four  leagues  of  Midland  County  school  land,  situated  in  Cochran  and 
Hockley  Counties.  The  defendants  answered  by  a  general  denial  and 
pleas  of  not  guilty.  The  case  was  tried  by  the  court  without  a  jury 
and  judgment  entered  on  May  5.  1908,  that  plaintiff,  Midland  County, 
take  nothing  and  pay  «11  ooste;  and  from  this  judgment,  said 
plaintiff  has  duly  prosecuted  this  writ  of  error. 

The  court  filed  his  conclusions  of  fact  and  law,  from  which  it  ap- 
pears that  prior  to  all  dates  herein  specified,  the  lands  in  controversy 
were  granted  to  Midland  County  for  its  permanent  free  school  fund; 
that  on  or  about  the  14th  day  of  May,  1895,  The  Commissioners* 
Court  of  Midland  County,  by  an  order  duly  made  and  entered  upon  the 
minutes  of  the  court,  accepted,  as  per  contract  entered  upon  the  min- 
utes of  the  court,  a  proposition  by  John  Scharbauer  for  the  lease  of 
said  lands  for  the  term  of  twenty  years,  at  the  rental  price  of  four 
centfl  per  acre  for  the  first  year,  and  four  and  one-half  cents  per  acre 
for  each  succeeding  year  thereafter,  and  granted  to  said  Scharbauer 
the  option  to  purchase  said  land  at  any  time  during  the  life  of  aaid 
lease,  at  the  price  of  one  dollar  per  acre,  payable  twenty  years  from  the 
date  of  the  exercise  of  said  option  with  interest  at  the  rate  of  four 
percent  per  annum,  payable  annually  in  advance;  that  on  the  8th  of 
August,  1898,  the  Commissioners'  Court  of  Midland  County  entered 
an  order  on  the  minutes  of  said  court  granting  to  John  Scharbauer 
the  privilege  of  subletting  the  lands  embraced  in  the  lease,  but  pro 
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viding  that  he  should  not  be  released  from  his  liability  on  his  contract 
for  the  payments  of  the  rentals;  that  on  the  13th  of  April,  1900,  John 
Scharbauer,  by  an  instrument  of  writing  duly  executed  and  acknowl- 
edged, conveyed  to  C.  C.  Slaughter  all  his  right,  title  and  interest  in 
the  land  embraced  in  the  lease.  C.  C.  Slaughter  afterwards  conveyed 
to  the  defendant  in  error  C.  C.  Slaughter  Cattle  Company,  which  was 
the  real  party  in  interest  below.  It  further  appears  from  the  findings 
that  since  the  assignment  to  Slaughter,  the  rents  stipulated  for  in  the 
contract  were  regularly  paid  every  year,  as  evidenced  by  the  receipts' 
of  the  county  treasurer,  until  June,  1907,  upon  which  date  a  legal 
tender  of  the  amount  of  the  annual  rent  was  made  by  C.  C.  Slaughter 
to  the  county  treasurer  of  Midland  County,  but  which  tender  the 
treasurer  refused,  being  so  instructed  by  the  Commissioners'  Court. 
The  tender  was  continued  by  appellee's  oflfer  in  open  court  to  pay  all 
rentals  due,  but  such  offer  was  also  refused.  Tliere  are  some  other 
findings,  but  none  that  we  deem  it  material  to  here  state.  The  court 
concluded,  from  the  facts  found,  that  the  lease  was  still  in  force  and 
that  the  defendants  were  lawfully  in  possession  of  the  land,  and  judg- 
ment was  accordingly  rendered  in  defendants  in  error's  favor. 

Certified  copies  of  the  various  contracts  and  orders  referred  to,  at- 
tested by  the  signature  and  seal  of  the  Counrty  Court,  were  read  in  evi- 
dence, but  to  which  plaintiff  in  error  objected  because  they  had  not 
been  autlienticated  by  the  seal  of  the  Commissioners'  Court,  instead  of 
that  of  the  County  Court,  as  required  by  article  1556  of  the  Revised 
Statutes,  and  the  objections  are  brought  before  us  by  a  number  of  as- 
signments which,  in  view  of  the  conclusions  we  have  reached,  we  deem 
unnecessary  to  determine. 

Section  6,  article  vii  of  the  State  Constitution,  so  far  as  applicable, 
provides  that:  "All  lands  heretofore  or  hereafter  granted  to  the  sev- 
eral counties  of  this  State  for  educational  purposes,  are  of  right  the 
property  of  said  counties  respectively  to  which  they  were  granted,  and 
title  thereto  is  vested  in  said  counties,  and  no  adverse  possession  or 
limitation  shall  ever  be  available  against  the  title  of  any  county.  Each 
county  may  sell  or  dispose  of  its  lands  in  whole  or  in  part,  in  manner 
to  be  provided  by  the  Commissioners'  Court  of  the  county.  Actual  set- 
tlers residing  on  said  lands  shall  be  protected  in  the  prior  right  of 
purchasing  the  same  to  the  extent  of  their  settlement,  not  to  exceed  one 
hundred  and  sixty  acres,  at  the  price  fixed  by  said  court,  which  price 
shall  not  include  the  value  of  existing  improvements  made  thereon,  by 
such  settlers.  Said  lands,  and  the  proceeds  thereof  when  sold,  shall 
be  held  by  said  counties  alone  as  a  trust  for  the  benefit  of  public  schools 
therein ;  said  proceeds  to  be  invested  in  bonds  of  the  United  States,  the 
State  of  Texas,  or  counties  in  said  State,  or  in  such  other  securities 
and  under  sucli  restrictions  as  may  be  prescribed  by  law;  and  the 
counties  shall  be  responsible  for  all  investments ;  the  interest  due  there- 
on, and  other  revenue  except  the  principal,  shall  be  available  fund." 

Other  than  this,  we  have  been  unable  to  find  any  statute  or  decision 
of  our  State  that  affords  any  clear  guide.  The  power  given  to  coun- 
ties by  this  constitutional  provision,  however,  to  "sell  oT  dispose  of  its 
lands  in  whole  or  in  part,  in  the  absence  of  any  limitation,  (and  we 
find  none),  doubtless  authorizes  counties  to  lease  school  lands  granted 
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to  them  for  public  free  school  purposes,  for  at  least  a  reasonable  period ; 
and  in  view  of  the  fact  that  plaintiff  in  error  did  nt)t,  in  this  action, 
specifically  seek  to  rescind  or  cancel  the  lease  to  John  Scharbauer  as 
unreasonable,  we  perhaps,  are  not  authorized  to  hold  that  the  lease 
for  the  term  of  twenty  years  is  void  on  this  ground  alone,  and  unless 
the  lease  contract  is  void,  we  think  the  plaintiff  in  error  was  properly 
denied  a  recovery  in  this  action.  In  this  connection,  however,  it  is 
perhaps  not  unworthy  of  notice  that  at  no  period  in  the  histoiy  of  our 
legislation,  has  the  Legislature  authorized  the  lease  of  the  State  pub- 
lic free  school  lands  for  a  longer  term  than  ten  years. 

But  if  it  be  conceded  that,  under  the  circumstances  existing  at  the 
time  of  the  execution  of  the  lease  under  consideration,  twenty  years 
was  not  unreasonable,  and  if  it  be  further  conceded  that  at  the  time 
of  the  execution  of  the  lease,  one  dollar  per  acre  was  the  reasonable 
value  of  the  land,  we  nevertheless  think  that  the  Commissioners*  Court 
was  without  power,  as  attempted,  to  bind  the  county  and  some  twenty 
other  Commissioners'  Courts  that  might  succeed  them.  The  long  term 
of  the  lease  is  not  the  only  feature  that  is  to  be  considered.  It  speci- 
fically attempts  to  grant  the  right  to  John  Scharbauer  at  any  time 
during  the  continuance  of  the  term,  regardless  of  change  in  conditions 
or  values,  the  exclusive  right  to  purchase  the  land  at  one  dollar  per 
acre,  payable  twenty  years  from  the  date  of  the  exercise  of  the  option, 
with  interest  at  the  rate  of  four /percent  per  annum,  payable  annually 
in  advance.  In  so  doing,  we  think  the  Commissioners'  Court,  a  mere 
agent  of  the  county  for  the  execution  of  the  trust  reposed  by  the  Con- 
stitution, exceeded  their  power.  By  the  terms  of  the  written  proposi- 
tion of  Scharbauer,  which  is  made  a  part  of  the  court's  findings  and 
which  was  accepted  by  the  Commissiouers'  Court  and  entered  upon  its 
minui»s,  such  option  was  made  the  condition  upon  which  Scharbauer's 
offer  to  lease  was  made.  In  our  opinion,  we  have  no  authority  to  re- 
ject this  feature  of  the  contract  and  maintain  the  validity  of  the  re- 
mainder. The  contract  is  entire  and  the  vice  taints  the  whole.  If  the 
contract  was  a  valid  one,  John  Scharbauer  immediately,  before  the 
twenty-year  term  had  expired,  might  purchase  the  land  at  one  dollar 
per  acre  and  extend  the  time  of  payment  therefor,  at  a  low  rate  of  in- 
terest, for  a  further  period  of  twenty  years.  We  believe  that  any  such 
preference  right  was  void  on  the  ground  of  public  policy,  and  that  the 
lease  as  a  whole,  was  so  intimately  connected  therewith  and  dependent 
thereon  as  that  the  entire  contract  was  a  nullity. 

While  the  Constitution  itself  declares  that  the  lands  granted  to 
counties  for  educational  purposes  shall  become  the  propertv  of  the  coun- 
ties, the  grant  is  made  just  as  plainly  "alone  as  a  trust  for  the  benefit 
of  public  schools."  The  county,  then,  and  its  Commissioners'  Court, 
which  is  but  the  acting  agent,  is  but  a  trustee  and  subject,  as  other 
trustees,  to  the  restraining  power  of  the  courts  to  prevent  a  diversion 
or  waste  of  the  trust  fund.  It  must  follow,  too,  as  m  the  case  of  other 
trustees,  that  in  the  sale  or  disposition  of  the  county  school  lands,  the 
county  or  Commissioners'  Court  can  exercise  only  sucfh  authority  as 
has  been  expressly,  or  by  necessar}'  implication,  granted.  The  full  ex- 
tent of  this  authority  is  to  "sell  or  dispose  of"  the  lands.  The  manner 
of  doing  this  only  is  left  to  the  discretion  of  the  Commissioners'  Court, 
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and  we  think,  in  view  of  the  trust,  it  may  well  be  doubted  whether  the 
power  to  "sell  or  dispose  of  the  land  includes  the  power  to  give,  for 
any  period  of  time,  an  option  or  preference  right  to  any  one  other  than 
an  actual  settler,  to  purchase  the  same.  An  option  seems  scarcely  to 
be  either  a  sale  or  a  disposition  within  the  meaning  of  the  Constitu- 
tion.   It  is  a  mere  privilege.    A  contract  which  only  binds  the  maker. 

But  wi'bhout  stopping  to  cite  definitions  or  to  draw  distinctions  be- 
tween the  Commissioners'  Court  and  agents  generally  in  order  to  give 
force  to  the  suggestion,  and  if  it  be  conceded  that  the  power  conferred 
is  broad  enough  to  authorize  the  Commissioners'  Court  to  give  an  op- 
tion, it  certainly  must  be  a  reasonable  one.  Nothing  beyond  this  can 
be  supported  by  any  construction,  and  we  think  the  option  under  con- 
sideration, because  of  the  facts  already  stated,  is  unreasonable  as  a 
matter  of  law. 

In  the  ease  of  Jav  County  v.  Taylor,  reported  in  7  L.  R.  A.  160, 
the  Supreme  Oourt  of  Indiana  (held  thewt  a  contract  by  a  board  of  County 
Commissioners  which  attempted  to  employ  a  legal  adviser  for  a  period 
extending  beyond  the  time  of  incumbency  of  the  board,  was  against  pub- 
lic policy  and  void.  The  Illinois  Supreme  Court,  in  the  case  of  Milli- 
kin  V.  Edgar  County,  reported  in  18  L.  R.  A.  447,  held  that  a  contract 
for  the  employment  of  a  keeper  of  a  county  poor  house  for  three  years 
was  not  within  the  power  of  a  Board  of  Supervisors,  each  of  whom  is 
elected  for  one  year  only,  although  the  statute  gave  them  power  to  ap- 
point such  keeper  without  any  express  limitation  as  to  the  time.  The 
court  said:  "If  the  board  had  the  power  to  enter  into  a  binding  con- 
tract of  this  character  for  three  years,  no  reason  is  perceived  why  it 
might  not  make  a  contract  for  five  or  even  ten  years,  and  if  this  could 
be  done,  the  hands  of  succeeding  boards  would  be  tied — -their  powers 
taken  from  them.  If  this  important  power — ^the  supervision  of  a 
poor  farm  and  ihe  oare  of  the  unfortunate — nobay  be  so  far  delegated 
as  was  attempted  in  this  case,  the  county  might  be  deprived  in  a  great 
measure,  of  one  of  the  most  important  aflEairs  entrusted  to  its  super- 
vision." 

These  remarks,  we  think,  have  force  in  the  presnt  case.  The  duty  of 
the  county  was  that  of  a  trustee,  and  the  duty  of  its  agent,  the  Com- 
missioners* Court,  was  to  see  that  the  trust  was  faithfully  executed, 
and  it  seems  perfectly  unreasonable  that  one  Commissioners'  Court, 
which,  under  our  law  can  not,  without  re-election,  continue  longer 
than  two  years,  shall  be  held  to  have  the  power  to  bind  succeeding 
Commissioners*  Courts  for  a  period  of  forty  years. 

It  was  shown  that,  after  the  execution  of  the  contract  and  after  its 
assignment  to  C  C.  Slaughter  and  the  Slaughter  Cattle  Company, 
the  prescribe!  rents  for  a  number  of  years  liad  been  received  by  the 
treasurer  of  Midland  County,  with  the  knowledge  and  consent  of  the 
Commissioners.  But  we  do  not  think  a  contract  originally  void  for 
want  of  power  of  execution  is  thereby  vitalized.  Neither  the  county 
treasurer  nor  the  Commissioners*  Court  could  thus,  indirectly,  by  way 
of  ratification,  exercise  a  greater  power  than  might  have  been  exer- 
cised in  the  first  instance,  and  directlv. 

Wa  conclude,  as  before  stated,  that  the  contract  of  Scharbauer  was 
void  as  against  public  policy,  and  the  appellees  in  this  case,  having 
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full  notice  thereof,  can  maintain  no  rigM  thereon.  It  follows  that 
upon  the  court's  findings  of  fact  and  tlie  undisputed  evidence.  Midland 
County  was  entitled  to  recover.  The  judgment,  therefore,  will  be  re- 
versed and  here  rendered  in  favor  of  plaintiff  in  error. 

Reversed  and  rendered* 

SPEEB>  Associate  Justice,  dissenting. — ^I  am  forced  to  dissent 
from  the  conclusions  of  the  majority  and  the  grounds  of  my  dissent 
are  fundamental,  involving  a  construction  of  the  constitutional  pro- 
vision vesting  the  title  to  school  lands  in  the  several  counties  of  the 
State.  I  concur  in  the  conclusion,  that  since  plaintiff  in  error  has  not 
sought  to  rescind  or  cancel  the  lease  to  Scharbauer,  the  judgment  of 
the  District  Court  must  be  affirmed  imless  the  lease  contract  is  abso- 
lutely void.  The  majority  have  held  that  the  lease  is  void,  not  because 
it  is  a  lease,  but  because  of  the  option  feature  given  to  Scharbauer, 
authorizing  him  to  purchase  the  land  at  the  price  and  on  the  terms 
stated  at  any  time  within  the  period  of  his  lease.  To  this  concluaion 
I  can  not  agree.  Section  6,  article  vii,  of  the  Constitution,  vests  in  the 
respective  counties  of  the  State  their  school  lands  in  the  following 
words :  "All  lands  heretofore  or  hereafter  granted  to  the  several  coun- 
ties of  this  State  for  educational  purposes  are  of  right  the  property 
of  said  counties,  respectively,  to  which  they  are  granted,  and  title  there- 
to is  vested  in  said  counties  and  no  adverse  possession  or  limitation 
shall  ever  be  available  against  the  title  of  any  county.'^  The  fraraers 
of  the  Constitution  had  the  right,  of  course,  to  designate  the  manner 
in  which  the  counties  should  handle,  control,  or  deal  with  this  prop- 
erty to  the  end  that  the  purposes  of  the  grant  should  be  served,  to  wit: 
the  creation  of  a  trust  for  the  benefit  of  public  schools  therein.  This 
they  have  done  in  the  following  language:  "Each  county  may  sell 
or  dispose  of  its  lands  in  whole  or  in  part,  in  any  manner  to  be  pro- 
vided by  the  Commissioners*  Court  of  the  county.*'  This,  so  far  as 
my  search  has  shown,  is  the  only  authority  for,  or  limitation  upon 
the  management  of  the  county  lands  by  the  Commissioners*  Court, 
(?ave  the  provision  concerning  the  prior  right  of  actual  settlers  to  pur- 
chase, in  no  manner  pertinent  to  the  question  under  consideration). 
Now,  the  county,  is  expressly  authorized  to  sell,  and  it  may  well  be 
argued  that  this  carries  with  it  the  power  to  give  an  option,  since  an 
option,  at  last,  is  only  an  incident  of  a  sale.  It  is  merely  an  offer  of 
a  sale  continued  by  agreement  for  a  definite  time.  In  one  sense,  an 
option  is  included  in  every  offer  to  sell,  that  is,  the  buyer  is  given  a 
time,  short  or  long,  according  to  the  exigencies  of  the  situation,  within 
1  which  to  accept.    Can  it  be  said  that  Midland  County,  having  the  ex- 

press power  to  sell  her  school  lands,  is  powerless  to  make  an  option 
of  sale  allowing  the  proposed  purchaser  a  day,  a  week  or  a  month 
in  which  to  accept  the  offer  ?  The  ultimate  logic  of  the  majority  opin- 
ion is  to  answer  this  question  in  the  affirmative. 

But  the  power  of  the  county  is  not  limited  to  sales.  It  "msLj  sell 
or  dispose  of**  its  lands  in  whole  or  in  part,  in  such  manner  as  its  Com- 
missioners* C'Ourt  may  provide.  Now,  all  the  authorities  agree  that 
the  power  conferred  by  the  use  of  the  words  "dispose  of,**  is  much 
broader  than*  that  conferred  by  the  use  of  the  word  "sell.**    It  is  per- 
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fectly  apparent  that  the  framers  of  the  Constitution  meant  to  confer 
more  power  upon  the  county  than  the  power  to  sell,  otherwise,  the  ex- 
pression "or  dispose  of"  would  be  a  superfluity,  and  meaningless.  It 
is  a  rule  of  statutory  construction  which  no  lawyer  will  question,  that 
an  Act  should  be  so  interpreted  as  to  give  to  every  word  a  meaning, 
where  that  is  possible,  consistent  with  the  purposes  of  the  statute.  I 
apprehend  that  it  is  by  virtue  of  the  county's  power  to  dispose  of  its 
lands,  rather  than  by* virtue,  of  its  power  to  sell,  that  leases  of  the 
county's  lands  have  been  upheld.  A  lease  is  not  within  the  power 
to  sell,  but  is  within  the  power  to  dispose  of.  Hill  v.  Sumner,  132  U. 
S.,  118,  33  L.  ed.,  284 ;  U.  S.  v.  Gratiot,  39  U.  S.,  526,  10  L.  ed..  573. 
It  has  been  held  by  eminent  authorities  that  the  power  to  dispose  of 
lands,  includes  the  power  to  make  partition  thereof,  (Phelps  v.  Harris 
(U.  S.)  25  L.  ed.,  855),  to  mortgage  (Piatt  v.  Union  Pacific  R.  Co., 
(U,  S.)  25  L  ed.,  424;  Benz  v.  Fabian  (N.  J.),  35  Atl.  760;  Faulk 
V.  Dashiell,  62  Texas,  642),  to  exchange  (Thurmond  v.  Faith,  69  6a., 
832),  and  to  manage  (Sheffield  v.  Orrery,  3  Atk.  [Eng.]  282). 

With  this  general  power  thus  conferred  on  the  counties  with  respect 
to  their  school  lands,  having  in  view  the  beneficent  purposes  of  the 
trust,  to  wit,  tihe  advantageous  management  of  the  fund  for  the  crea- 
tion of  revenue  for  the  benefit  of  the  public  schools,  I  see  no  rea- 
son for  'denying  the  countdes  the  riglit  to  give  an  option  in  con- 
nection with  an  offer  to  sell  the  county  lands.  I  am  aware  of  the  fact 
"hat  the  majority  opinion  does  not  expressly  hold  that  the  Commis- 
sioners* Court  of  appellant  county  did  not  have  this  power,  but  T  think 
the  conclusion  actually  reached  necessarily  involves  this  holding.  The 
specific  holding  of  the  majority  is,  that  the  act  of  the  Commissioners* 
Court  in  granting  to  Scharbauer  an  option  to  purchase  the  land  at 
the  price  and  on  the  terms  stipulated  at  any  time  within  the  life  of 
his  twenty-year  lease,  was  in  excess  of  their  power,  and  therefore,  ab- 
solutely void  as  against  public  policy.  The  only  authorities  cited  for 
this  decision  are  those  of  Jiay  County  v.  Taylor  (Ind.),  7  L.  B.  A.  160, 
and  Millikin  v.  Edgar  County  (111.),  18  L.  B.  A.  447.  I  do  not  think 
either  of  these  decisions  is  authority  for  the  majority  holding,  for  in 
neither  of  them  was  it  necessarv  to  hold  the  contract  absolutelv  void, 
since  in  each,  the  action  was  between  the  original  parties  and  the  va- 
lidity of  the  contract  was  thus  directly  attacked.  It  is  true,  in  the 
ease  first  cited  the  language  of  the  court  would  justify  the  effect  given 
to  it  by  the  majority.  Furthermore,  I  doubt  the  soundness  of  those 
decisions.  I  think  it  is  stating  the  rule  too  broadly,  as  is  in  effect 
done  in  the  majority  opinion,  to  say  that  the  Commissioners*  Court  of 
a  county  in  this  State  can  enter  into  no  contract  concerning  the  county 
lands,  that  is  binding  on  their  successors  in  office.  Every  sale  and 
every  lease  for  more  than  two  years,  necessarily,  would  fall  by  such  a 
rule.  Indeed,  if  this  rule  is  to  obtain,  the  Commissioners*  Courts 
would  only  be  authorized  to  lease  the  county  lands,  or  loan  the  pro- 
ceeds of  the  same  when  sold,  during  their  tenure  of  office,  which  might 
not  extend  beyond  a  few  days  or  weeks,  and  the  right  to  manage  the 
same  to  the  best  interests  of  the  public  schools,  would  be  seriously 
hampered. 

My  opinion  is  that  the  whole  question  in  this  case  is,  whether  or  not 
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the  contract  under  consideration  was  voidable,  and  if  so,  the  remedy  of 
appellant  county  was  an  action  to  set  aside,  and  not  one  of  trespass 
to  try  title.  I  do  n(A  think  it  can  be  held  as  matter  of  law  that  a 
lease  for  twenty  years,  including  an  option  to  buy  county  school  lands 
within  that  time  at  the  price  and  on  the  terms  shown  in  this  case, 
is  void,  but  ai  most,  the  cause  of  action  is  of  equitable  cognizance  for 
fraud,  duress  or  unreasonableness.  Such  a  contract  is  not  necessarily 
unfair  to  the  county,  for  the  propoaed  pricfe  and  terms  may  have  been 
such,  under  the  circumstances,  as  to  be  greatly  in  the  county^s  favor. 
One  could  easilv  imagine  such  a  case.  Would  it  still  be  held  void  as 
contrary  to  public  policy?  Again,  the  agreement  to  give  an  option 
may  have  been  -a  potent  factor  in  securing  to  the  country  an  advan- 
tageous  lease. 

Entertaining  these  views,  so  widely  different  from  those  of  the  ma- 
jority, with  respect  to  the  powers  of  the  County  Commissioners,  I 
deem  it  my  duty  to  enter  this  dissent. 

Writ  of  error  refused. 


Navarro  County  v.  J.  P.  Howard. 

Decided  May  28,  1910. 

County  Clerki — Ez-OAelo  Services — 7eet. 

The  Act  of  1807  repealed  the  Act  of  1881  with  reference  to  fees  of  county 
clerkfl  for  ex-officio  services,  and  thereafter  it  wa«  whoUy  discretionary  with 
the  Commisei  oners'  Court  of  a  county  as  to  whether  compensation  for  such 
services  should  or  should  not  he  allowed^  and  consequently  no  action  would  lie 
by  a  county  clerk  against  his  county  for  such  services  when  the  Commissioners' 
Court  had  rejected  his  claim  therefor.     Justice  Talbot  dissents. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below 
before  Hon.  H.  B.  Bavias. 

Richard  Mays,  for  appellant. — ^The  Act  of  1897  repealed  the  Act  of 
1S81  vith  reference  to  fees  of  the  county  clerk  for  ex-of!icio  services, 
and  thereafter,  if  not  then,  i^t  was  wholly  discretionary  with  the  Com- 
missioners* Court,  "as  to  whether  compensation  for  such  services  should 
or  should  not  be  allowed.  Acts  of  25th  Legislature,  S.  S.,  chap.  5. 
p.  5 ;  10  GammeFs  Laws  of  Texas,  pp.  1445,  1482 ;  Act  of  25th  Legis- 
lature, S.  S.,  chap.  15,  p.  42;  Act  of  17h  Leg.,  chap.  87,  p.  99;  9 
Gammel's  Laws  of  Texas,  p.  191 ;  Stevens  v.  Campbell,  26  Texas  Civ. 
App.,  213;  Sutherland  Stat.  Cnst.,  sees.  147,  234;  Ellis  County  v. 
Thompson,  95  Texas,  29. 

C.  L.  Jester,  for  appellee. — The  Act  of  1897  did  not  repeal,  either 
expressly  or  impliedly,  the  Act  of  1881  with  reference  to  the  ex-officio 
salary  of  county  clerks.  By  the  Act  of  1897,  the  then  existing  laws 
with  reference  to  salaries  for  ex-oflRcio  services  of  county  clerks  were 
left  undisturbed.  Bev.  Stats.  1879,  arts.  2386,  2392,  2398,  2395 ;  Acts 
17th  Leg.,  chap.  87,  p.  99;  9  GammeFs  Laws  of  Texas,  191;  Bev.  Stats. 
1895,  ert.  2459;  SayW  Civ.  Stats.  1897,  arts.  2395C  to  2495M;  Acts 
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25th  Leg.,  S.  S.  chap.  15,  p.  42;  10  Gammel's  Laws  of  Texas,  1445; 
sees.  10  and  11,  Acts  1897,  supra;  Farmer  v.  Shaw,  93  Texas,  445; 
State  V.  Wofford,  90  Texas,  519;  Duncan  v.  Taylor,  63  Texas,  649: 
Erwin  v.  Blanks,  60  Texas,  585;  Taylor  v.  Hall,  71  Texas,  218; 
Hanrick  v.  Hanrick,  54  Texas,  109;  Herndon  v.  Keed,  82  Texas,  65; 
Tarrant  County  v.  Butler,  35  Texas  Civ.  App.,  421;  Ellis  County  v. 
Thompson,  95  Texas,  29. 

TALBOT,  Associate  Justice.— On  February  13,  1909,  J.  P.  How- 
ard instituted  this  suit  against  Navarro  County  for  ihe  recovery  of 
$1,125,  alleged  to  be  due  him  for  ex-officio  services  as  county  clerk  of 
said  county,  for  a  period  of  two  years  and  three  months.  Plaintiff 
alleged  his  election  and  qualification  in  1906,  and  his  re-election  and 
qualificaition  in  1908;  that  in  the  discharge  of  his  duties  as  such  clerk, 
he  performed  ex-officio  services  in  relation  to  roads,  bridges,  issuing 
jury  script  and  county  warrants  and  taking  receipts  therefor,  services 
in  habeas  corpus  cases,  making  out  bar  dockets,  keeping  county  con- 
vict book,  keeping  records  of  trust  funds,  filing  and  docketing  all  pa- 
pers for  Commissioners'  Court,  keeping  road  overseer's  book,  list  of 
hands,  record  of  collection  and  return  of  delinquent  and  insolvent 
taxes,  list  of  lands  sold  for  taxes,  record  of  county  treasurer's  report, 
record  of  reponts  of  justices  -of  the  peace,  record  of  reports  of 
animals  ekuglitered,  services  in  connection  with  all  elections,  and 
all  other  public  services  where  compensation  or  fees  were  not  other- 
wi-se  provided  for,  and  that  'he  continued  to  perform  such  duties 
during  the  time  intervening  between  November  19,  1906,  and  No- 
vember 21,  1908,  and  between  November  21,  1908,  and  the  13th 
day  of  February,  1909.  That  for  the  performance  of  said  ex-officio 
services  he  has  received  nothing;  that  under  the  law  it  was  the 
duty  of  the  Commissioners'  Court  of  Navarro  County,  Texas,  to 
allow  him  not  less  than  $10,  nor  more  -than  $25  per  annum,  for 
each  one  thousand  inhabitants  of  said  county;  that  the  popuMion 
of  said  county,  according  to  the  last  census  was  43,374,  which  pop- 
ulation it  now  has.  That  for  the  ex-officio  services  so  performed 
he  was  entitled  to  not  less  than  $430,  nor  more  than  $500  per  annum. 
That  on  February  10,  1909,  plaintiff  presented  to  the  Commissioners' 
Court  of  Navarro  County,  then  in  regular  quarterly  session,  his  ac- 
count for  said  ex-officio  services,  which  account  was  made  out  in 
proper  form  and  sworn  to,  and  that  he  presented  it  to  the  county  au- 
ditor of  said  county,  who  indorsed  his  recommendation  thereon,  to  the 
effect  that  said  account  be  allowed  for  not  less  than  $860,  and  not 
more  than  $1000.  That  said  accouwt  was«taken  up.  considered  and 
audi»ted  by  said  Commissi'oners'  Court,  and  that,  after  due  delibera- 
tion thereon,  said  court  refused  payment  of  said  account  in  open 
session.  That  said  ex-officio  services  were  reasonably  worth  $1,125, 
and  for  which  he  prayed  judgment. 

The  defendant  answered  by  goneral  demurrer,  special  exception  and 
general  denial.  The  demurrers  were  overruled,  the  case  tried  before 
the  court  without  a  jury,  resulting  in  a  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $975.91,  with  interest  at  the  rate  of  six  per- 
cent per  annum,  and  the  defendant  appealed. 
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The  court  filed  the  following  conclusions  of  fact,  which  are  adopted 
by  this  court,  namely:  "That  plaintiff,  J.  P.  Howard,  was  duly 
elected  county  clerk  of  Navarro  County,  Texas,  on  November  6,  1906 ; 
that  he  was  qualified,  and  entered  upon  his  duties  as  mich  upon  Novem- 
ber 20,  1906;  that  he  was  reelected  and  qualified  as  county  clerk  in 
November,  1908;  and  that  he  has  continued  to  serve  and  act  as  sucli 
county  clerk  of  Navarro  County,  Texas,  from  the  date  of  his  qualifi- 
cation in  November,  1906,  to  the  present  time.  That  plaintiff,  as 
county  clerk  of  Navarro  County,  Texas,  has  performed  all  of  the  ex- 
officio  duties  required  of  him  by  law,  as  such  county  clerk,  during  all 
of  the  time  from  the  date  of  his  qualification  in  1906  to  the  present 
time,  except  certain  minor  duties  which  were  assumed  and  performed 
by  the  county  auditor  of  Navarro  County,  for  his  own  convenience. 
That  the  plaintiff,  on  February  10,  1909,  presented  to  the  county  Com- 
missioners' Court  of  Navarro  County,  Texas,  for  allowance  and  pay- 
ment, his  account  for  ex-oflScio  services  rendered  from  November  20, 
1906,  to  November,  1908,  for  not  less  than  $430  nor  more  than  $500 
per  annum;  that  this  account  was,  on  February  10,  1909,  audited, 
approved  and  endorsed  by  the  county  auditor  of  Navarro  County, 
Texas:  1  recommend  that  the  within  account  be  allowed  for  a  sum 
not  less  than  $860  nor  more  than  $1000.  Reference  is  here  made  to 
article  2459  Eev.  Stats/;  and  that  payment  of  this  account  was,  on 
February  10,  1909,  refused  by  the  county  Commissioners*  Court  of 
Navarro  County,  Texas.  That  plaintiff,  on  February  12,  1909,  pre- 
sented to  the  county  Commissioners'  Court  of  Navarro  County,  Texas, 
for  allowance  and  payment,  his  account  for  $125  for  ex-officio  services 
rendered  from  November,  1908,  to  February,  1909;  that  ifliis  account 
was,  on  February  13,  1909,  ^audited  and  approved  and  allowed  for 
$107.50,  by  the  county  auditor  of  Navarro  County ;  and  that  on  Feb- 
ruaiTy  13,  1909,  the  oounrty  OommissioneTO'  Court  of  Navarro  County, 
Texas,  rejected  and  refused  payment  of  said  account.  That  the  pop- 
ulation of  Navarro  County,  Texas,  according  to  the  last  United  States 
census,  is  43,374;  and  that  the  amount  due  by  Navarro  County  to  J. 
P.  Howard  for  ex-oflBcio  services,  at  the  minimum  rate  of  $10  per 
thousand,  for  each  one  thousand  inhabitants  within  said  county,  would 
be  $433.74  per  annum,  and  -that  the  amount  due  for  such  ex-oflScio 
services  at  the  maximum  rate,  could  not  exceed  $500  per  annum.*' 
The  assignments  complain  alone  of  the  court's  action  in  overruling 
the  defendant's  general  demurrer  and  in  rendering  judgment  for  plain- 
tiff. The  proposition  urged  is,  that  the  Act  of  the  Legislature  of 
''  1897  repealed  the  Act  of  1881  with  reference  to  fees  of  county  clerks 
for  ex-oflBcio  services,  and  thereafter,  if  not  then,  it  was  wholly  dis- 
cretionary with  the  Commissioners'  Court  as  to  whether  compensa- 
tion for  such  services  should  or  should  not  be  allowed.  On  the  other 
hand,  appellee  contends  that  the  Act  of  1897  did  not  repeal,  either 
expressly  or  impliedly,  the  Act  of  1881  with  reference  to  the  ex-oficio 
salary  of  county  clerks,  but  that,  by  the  Act  of  1897,  the  then  existing: 
laws  with  reference  to  such  salaries  were  left  undisturbed.  The  trial 
court  held  with  the  plaintiff  and  gave  judgment  for  him,  as  stated. 
The  Act  of  1881  provides  that  county  clerks  shall  receive  for  all 
VoL  LXI  Civil— 22. 
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ex-ofScio  services  in  relation  to  the  matters  in  said  Act  named^  and 
for  other  public  services  not  otherwise  provided  for,  to  be  paid  upon 
the  order  of  the  Commissioners'  Court  out  of  the  treasury,  the  sum  of 
not  less  than  ten  dollars  nor  more  than  twenty-five  dollars  per  annum, 
for  each  one  thousand  inhabitants  of  his  county,  the  total  amount  in 
one  year  to  be  not  less  than  fifty,  nor  more  than  five  hundred  dollars. 
This  statute,  we  all  agree,  was  mandatory,  and  a  majority  of  the  court 
are  of  opinion  that  in  this  respect  it  was» repealed  by  the  Act  of  1897, 
and  compensation  for  the  ex-officio  services  therein  referred  to,  left 
discretionary  with  the  Commissioners'  Court.  The  view  taken  is, 
that  under  existing  laws  prior  to  the  passage  of  the  Act  of  1897,  the 
compensation  of  certain  district  and  county  officers  was  out  of  pro- 
portion to  the  value  of  the  services  rendered  by  them,  and  that  said 
Act  manifests  the  legislative  purpose  and  intent  to  deal  with  every 
kind  or  character  of  compensation  to  be  allowed  the  oflScers  named  in 
said  Act,  and  to  limit  the  amount  thereof  within  reasonable  and 
proper  bounds.  Significant  of  this,  as  well  as  is  certain  of  its  pro- 
visions, is  the  caption  of  the  Act.  The  pertinent  language  of  the  cap- 
tion is  as  follows:  "An  Act  to  fix  certain  civil  fees  to  be  charged  by 
certain  county  officers  .  .  .  and  to  limit  and  regulate  the  com- 
pensation of  the  .  .  .  clerk  of  the  county  court  .  .  .  and 
to  repeal  all  laws  in  conflict  herewith."  Section  10  of  that  Act  pro- 
vides: "The  maximum  amount  of  fees  of  all  kinds  that  may  be  re- 
tained by  any  officer  mentioned  herein,  as  compensation  for  services, 
shall  be  as  follows:  .  .  .  Tn  counties  in  which  there  were,  at  the 
last  presidential  election,  as  many  as  7500  votes,  or  by  the  census  of 
1900,  shall  contain  as  many  as  37,500  inhabitants,  the  full  amount  of 
fees  shall  be  allowed,  viz.:  .  .  ,  the  clerk  of  the  county  court  an 
amount  not  to  exceed  $2500  per  annum;  and  in  addition  thereto,  one- 
fourth  of  the  excess  fees  collected  bv  him.'* 

In  the  case  of  Ellis  County  v.  Thompson,  95  Texas,  22,  our  Supreme 
Court  held  that  the  phrase  "fees  of  all  kind"  mentioned  in  the  fore- 
going section  of  the  Act  of  1897,  embraces  every  kind  of  compensa- 
tion allowed  by  law  to  the  clerk  of  the  County  Court,  unless  excepted 
by  some  provision  of  said  Act. 

Section  15  of  the  Act  reads  thus:  "It  is  not  intended  by  this  Act, 
that  the  Commissioners'  Court  shall  be  debarred  from  allowing  com- 
pensation for  ex-officio  services  to  county  officials,  not  to  be  included 
in  estimating  the  maximum  provided  in  this  Act,  when  in  their  judg- 
ment such  compensation  is  necessary;  provided,  such  compensation 
for  ex-officio  services  shall  not  exceed  the  amount  now  allowed  under 
the  law  for  ex-officio  services;  provided  further,  the  fees  allowed  by 
law  to  .  .  .  county  clerks  ...  in  suits  to  collect  taxes, 
shall  be  in  addition  to  the  maximum  salaries  fixed  by  this  Act." 

That  compensation  for  ex-officio  services  to  be  allowed  by  the  Com- 
missioners' Court,  in  its  discretion,  to  county  officers,  not  to  exceed  the 
amount  authorized  by  the  law  upon  the  subject  at  the  time  of  the  pas- 
sage of  the  Act  of  1897,  is  excluded  from  the  operation  of  said  Act,  is 
clear;  but  it  is  believed  that  the  contention  of  appellee  that,  in  re- 
spect to  compensation  to  be  allowed  county  clerks,  the  mandatory  pro- 
vision of  the  Act  of  1881  remains  unaffected  by  the  Act  of  1897,  is 
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not  sound.  The  lan^age  in  section  15  of  said  last  named  Act. 
namely:  "It  is  not  intended  by  this  Act  that  the  Commissioners 
Court  shall  be  debarred  from  allowing  compensation  for  ex-ofScio  ser- 
vices to  county  officials,  not  to  be  included  in  estimating  the  maximum 
provided  for  in  this  Act,  when  in  their  judgment  such  compensation 
is  necessary/*  in  the  opinion  of  this  court,  especially  when  construed 
in  connection  with  the  caption  of  eaid  Act  and  other  provisions  there- 
of, indicates  with  clearness  and  certainty  that  it  applies  to  county 
clerks  as  well  as  to  all  other  county  officers,  and  so  changes  the  former 
law  as  to  leave  the  allowance  of  compensation  to  such  clerks  for  ex- 
officio  services  entirely  to  the  discretion  of  the  Commissioners'  Court. 
The  paramount  rule  of  construction  is  to  ascertain  the  legislative  in- 
tent and  to  give  it  effect.  The  Act  of  1897  expressly  repeals  all  laws 
in  conflict  therewith  on  the  general  subject  of  compensation  to  officers, 
and  it  would  seem  that  to  give  the  statute  of  1881  the  effect  contended 
for  by  the  appellee,  and  which  was  given  to  it  by  the  trial  court,  puts 
it  in  direct  conflict  with  the  spirit  and  purpose,  as  well  as  the  letter 
of  the  Act  of  1897.  This  court  is  of  the  opinion  that  the  provisions 
of  said  section  15  substitutes  the  discretion  of  the  Commissioners' 
Court,  within  certain  limits,  for  the  arbitrary  method  of  fixing  the 
compensation  of  county  clerks  for  ex-officio  services,  as  contained  in 
the  Act  of  1881.  And  the  Commis^^ioners'  Court  of  Navarro  County, 
having  exercised  their  discretion  under  said  Act  ^nd  refused  to  alloV 
the  claim  of  appellee  herein  sued  on^  he  has  no  cause  of  action  therefor 
against  said  county^ 

The  judgment  of  the  court  below  is  therefore  reversed,  and  judg- 
ment here  rendered  for  appellant. 

Reversed  and  rendered, 

Talbot,  Associate  Justice,  dissents. 

Writ  of  error  refused. 


St.  Louis,  San  Pbakoisco  &  Texas  Bulilway  Company  v.  S.  H. 

Bolen  et  al. 

Decided  May  28,  1910. 

l.F»Eal]road*— Duty  of  lookout — ^Negllgenoe. 

It'  is  the  duty  of  the  employes  of  a  railroad  company  operating  its  trains 
to  exercise  ordinary  care  and  caution  to  discover  persons  on  its  track  at  places 
where  they  may  he  expected  to  he  found,  and  a  failure  to  use  such  care  and 
caution  is  negligence  on  the  part  of  the  company. 

».    game    Brtdenoe. 

Evidence  considered  and  held  sufficient  to  support  the  verdict  of  a  jury 
finding  that  the  operatives  of  a  railroad  train,  which  ran  over  and  killed  a 
diild  seven  and  one-half  years  old  while  walking  along  a  railroad  track,  failed 
to  keiep  a  proper  lookout  for  persons  on  the  track,  and  that  had  such  lookout 
been  kept  the  presence  of  the  child  on  the  track  would  have  been  discovered 
in  time  to  have  avoided,  by  the  exerciae  of  ordinary  care,  injuring  him,  and 
that  in  the  failure  to  keep  such  lookout  they  were  guilty  of  negflgence. 

S.— Jury— XhredibiUty  of  Witnen. 

A  jury  is  not  bound  to  accept  as  true  the  testimony  of  a  witness  although 
there  be  no  direct  testimony  contradicting  him. 
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4.^I]ifa3it— Contributory  HeffUgence— Qnestion  of  Faot. 

The  conduct  of  an  infant  of  tender  yeara  in  the  matter  of  contributory 
negligence  is  not  to  be  judged  by  the  same  rules  ^^'hich  govern  that  of  an 
adult.  In  the  case  of  a  child  seven  and  a  half  years  old  going  upon  and 
walking  along  a  railroad  track  where  he  was  killed  by  a  railroad  train,  evi- 
dence considered  and  held  to  raise  a  question  of  fact  on  the  issue  of  contribu- 
tory negligence  which  was  properly  submitted  to  the  jury  and  which  was  suf- 
ficient to  support  a  verdict  against  the  railroad  company. 

5. — Parents — Contributory  NegUgence-^Questlon  of  Fact. 

Whether  or  not  parents  are  guilty  of  contributory  negligence  in  permit- 
ting a  cliild  of  tender  years  to  go  upon  a  railroad  track  is  ordinarily  a  ques- 
tion of  fact  for  tlie  jury,  and  not  the  court,  to  decide.  Evidence  considered 
and  held  sufficient  to  support  a  verdict  in  favor  of  parents  on  this  issue. 

6. — ^Beath  of  Infant — ^Damage  to  Parents — Question  of  Faot. 

Whether  or  not  parents  had  a  reasonable  expectation  of  receiving  any 
pecuniary  benefits  from  an  infant,  who  had  been  negligently  killed  by  a  rail- 
road company,  either  during  his  minority  or  after  he  attained  his  majority, 
is  ordinarily  a  question  of  fact  for  determination  by  the  Jury  under  all  the 
evidence;  and  the  fact  that  the  amount  of  damages  is  difficult  or  impossible 
of  accurate  ascertainment  is  not  sufficient  to  justify  a  denial  of  a  recovery; 
this  must  be  left  to  the  discretion  of  the  jury;  it  is  not  necessary  that  any 
witness  should  name  a  particular  amount. 

7. — ^Same— Verdict  not  ExcetaiTe. 

A  verdict  for  $3,500  held  not  excessive  in  the  caae  of  parents  suing  for 
the  negligent  killing  of  their  only  child,  a  boy  seven  and  a  half  years  old, 
the  parents  being  thirty-three  and  thirty  years  of  age  respectively. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Andrews,  Ball  &  Strectman  and  Head,  Dillard,  Smith  &  Head,  for 
appellant. — The  allegations  in  plaintiff's  petition  and  the  undisputed 
evidence,  showed  that  the  view  was  unobstructed  for  a  long  di^ance 
in  the  direction  from  which  the  train  was  approaching;  and  that,  had 
Clarpnce  Bolen  looked  in  that  direction  before  entering  upon  the  track 
he  would  have  seen  Ihe  train  in  ample  time  to  have  avoided  injui-y 
therefrom;  and  that  his  failure  to  look  constituted  contributory  neg- 
ligence on  his  part.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Sanches,  88 
Texas,  117;  St.  Louis  S.  W.  Ey.  Co.  v.  Shifiet,  94  Texas,  131. 

The  undisputed  evidence  in  this  case  shows  that  Clarence  Bolen,  a 
child  seven  years  old,  was  permitted  by  plaintiffs  to  use  the  railroad 
track  as  a  common  pathway  in  going  unattended,  to  and  from  his 
school,  and  plaintiffs  were  thereby  guilty  of  such  contributory  negli- 
gence as  will  preclude  them  from  recovering  herein.  Williams  v.  Tex- 
as &  P.  By.  Co.,  60  Texas,  205. 

The  evidence  being  undisputed  that  Clarence  Bolen,  at  the  time  he 
was  killed,  was  only  seven  years  old,  and  that  his  parents  were  thirty- 
three  and  thirty  years  old  respectively,  there  was  no  basis  for  the  al- 
lowance of  damages  to  the  plaintiffs  for  anticipated  pecuniary  benefits 
they  would  have  received  from  Clarence  before  or  after  he  attained 
his  majority,  and  the  jury  should  have  been  so  instructed.  Houston  & 
T.  C.  By.  Co.  V.  Nixon,  52  Texas,  19;  Brunswig  v.  White,  70  Texas, 
604;  San  Antonio  &  A.  P,  By.  Co.  v.  Long,  87  Texas,  148;  Little 


1910.2  St.  L.,  S.  F.  &  T.  By.  Co.  v.  Bolen.  341 

Bock  &  Ft.  S.  By.  Oo.  v.  Barker,  33  Ark.,  350;  St.  Louia,  I.  M.  &  S. 
By.  Co.  V.  Freeman,  36  Ark.,  41;  St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Davis,  18  S.  W.,  628 ;  Cooper  v.  Lake  Shore  &  M.  S.  By.  Co.,  66  Mich., 
261;  Pennsylvania  By.  Co.  v.  Zobe,  33  Pa.  St.,  318;  State  v.  Balti- 
more &  O.  B.  Co.,  24  Md.,  84;  Lehigh  Iron  Co.  v.  Bupp,  100  Pa.  St., 
95. 

Wolfe,  Hare  &  Maxey,  for  appellees. — The  question  of  contributory 
negligence  under  the  evidence  in  this  case,  was  for  the  jury  to  deter- 
mine under  appropriate  instructions  from  the  court,  and  this  issue 
was  properly  submitted  to  the  jury  in  tlie  charge  of  the  court.  St. 
Louis  &  S.  F.  By.  Co.  v.  Christian,  8  Texas  Civ.  App.,  246;  Evansich 
V.  Gulf,  C.  &  S.  F.  By.  Co.,  57  Texas,  128;  International  &  G.  N. 
B.  Co.  V.  Dver,  76  Texas,  161;  International  &  G.  N.  B.  Co.  v.  Neff, 
87  Texas,  308;  Missouri,  K.  &  T.  By.  Co.  v.  Bogera,  91  Texas,  58. 

Whether  or  not  plaintiffs  were  guilty  of  contributory  negligence  was 
a  question  for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances in  evidence,  and  this  issue  wtisi  properly  and  correctly  sub- 
mitted to  the  jury  by  the  court.  Lee  v.  International  &  G.  N.  B.  Co., 
89  Texas,  688;  Merchants  &  Planters  Oil  Co.  v.  Burns,  96  Texas, 
577;  Bowman  v.  Texas  Brewing  Co.,  17  Texas  Civ.  App.,  446. 

The  matter  of  pecuniary  benefits  appellees  might  reasonably  have  ex- 
pected to  receive  from  deceased,  was  for  the  the  jury  to  determine  in 
their  sound  discretion  from  all  the  facts  and  circumstances  in  evidence 
in  the  case.  Brunswig  v.  White,  70  Texas,  511 ;  Ft.  Worth  &  D.  C. 
By.  Co.  V.  Measles,  81  Texas,  477;  Houston  City  St.  By.  Co.  v. 
Sciacca,  80  Texas,  ,355. 

The  amount  of  the  verdict  does  not  suggest  that  the  jury  was  in- 
fluenced by  passion,  prejudice,  partiality  or  any  other  improper  mo- 
tive, and  is  amply  supported  by  the  evidence  in  the  case.  San  Antonio 
St.  By.  Co.  V.  Wffltzlavick,  28  S.  W.,  116 ;  Austin  Bapid  Trans.  By.  Co. 
V.  CuUen,  29  S.  W.,  257;  Taylor,  B.  &  H.  By.  Co.  v.  Warner,  31  S. 
W.,  67. 

TALBOT,  Associate  Justice. — ^Appellees  S.  H.  Bolen  and  Bertha 
Bolen,  husband  land  wife,  brought  this  suit  against  the  appellant  to  re- 
cover damages  sustained  by  them  on  accouni  of  the  death  of  their 
son,  Clarence  Bolen,  who  was  killed  by  being  run  over  by  one  of  ap- 
pellant's trains,  while  walking  upon  its  track  in  the  city  of  Denison. 
The  ground  of  negligence  alleged,  and,  upon  which  the  case  was  sub- 
mitted to  the  jury,  was  the  failure  of  the  employees  in  charge  of  the 
train  to  keep  a  proper  lookout  to  discover  persons  on  the  railroad 
track.  The  defendant  answered  by  general  denial  and  special  plea  of 
contributory  negligence,  both  upon  the  part  of  the  deceased,  Clarence 
Bolen,  and  his  parents,  the  plaintiffs  herein.  A  jury  trial  resulted  in 
a  verdict  and  judgment  in  favx>r  of  the  plaintiffs  for  $3500  and  defend- 
ant appealed. 

The  evidence  shows  that  Clarence  Bolen,  son  of  the  plaintiffs,  at 
the  time  of  his  death  was  about  seven  and  one-half  years  of  age. 
About  3.30  o'clock  in  tte  afternoon  of  October  19,  1908,  while  re- 
turning to  his  home  from  school  in  company  with  another  little  boy 
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nine  years  old,  named  Arthur  Dereberry,  a  freight  train  which  wa« 
being  operated  by  the  defendant's  employees  over  the  Houston  &  Texas 
Central  fiailroad,  in  the  city  of  Denison,  ran  over  and  killed  him.  He 
went  upon  the  radlroad  irack  from  the  east  side,  «nd  where  what  is 
knowi^L  as  the  north  path,  crossed  said  track,  and  was  struck  at  «a  point 
ninety  feet  south  of  said  path.  The  railroad  track  at  the  place  where 
the  deceased  was  killed,  had  been  commonly  and  habitually  used 
for  many  years  as  a  footway,  with  the  permission  or  acquiescence  of 
the  defendant  and  its  lessor,  the  Houston  &  Texas  Central  Railroad 
Company,  by  a  great  number  of  children  going  to  and  from  school, 
and  by  the  public  generally.  The  tmck  was  straight  for  a  long  dis- 
tance north  of  where  the  accident  oc^curred  and  in  the  direction  from 
which  the  train  that  killed  Clarence  Bolen  was  coming,  and  there 
was  nothing  to  obstruct  the  view  of  the  employees  operating  the 
engine  or  prevent  them  from  seeing  a  person  on  the  track  at  the 
point  where  the  deceased  was  killed. 

The  propositions  contended  for  by  appellant  under  its  iirst  as- 
signment of  error.  Which  complains  of  the  court's  action  in  over- 
ruling its  motion  for  a  new  trial,  are  in  substance:  (1)  that  the 
evidence  fadled  to  disclose  any  negligence  on  the  part  of  the  defend- 
ant; (2)  the  undisputed  evidence  showed  that  the  view  was  unob- 
structed for  a  long  distance  in  the  direction  from  which  the  train  was 
approaching,  and  that  Clarence  Bolen's  death  was  due  to  his  negli- 
gence in  failing  to  look  in  that  direction  for  trains;  (3)  the  undis- 
puted evidence  showed  that  Clarence  Bolen  was  permitted  by  plaintiffs 
to  use  the  railroad  track  as  a  pathway  unattended  to  and  from 
school,  and  plaintiffs  were  thereby  guilty  of  contributory  negligence; 
(4)  the  evidence  did  not  show  that  plaintiffs  had  a  reasonable  ex- 
pectation of  receiving  any  pecuniary  benefits  above  the  expense  of 
his  care,  maintenance  and  education,  f«pom  Clarence  Bolen  during 
his  minority;  (5)  the  evidence  did  not  show  that  plaintiffs  had  any 
reasonable  expectation  of  receiving  any  pecuniary  benefit  from  Clar- 
ence Bolen  after  he  attained  his  majority. 

It  is  the  settled  law  of  this  State  that  it  is  the  dutv  of  the  serv- 
ants  of  a  railway  company  operating  its  trains,  to  exercise  ordinary 
care  and  caution  to  discover  persons  on  its  track,  at  places  where 
they  may  be  expected  to  be  found,  and  that  a  failure  to  use  such 
care  and  caution  is  negligence  on  the  part  of  the  company.  The  un- 
disputed evidence  shows  that  the  deceased,  Clarence  Bolen,  was  killed 
in  the  daytime  by  one  of  appellant's  trains,  at  a  point  where  the 
railroad  track  had  been  commonly  and  habitually  used  for  a  long 
time  by  school  children  in  going  to  and  returning  from  school,  and 
by  the  public  generally,  as  a  footpath,  with  the  knowledge  and  ac- 
quiescence or  by  permission  of  the  appellant.  The  track  was  straight 
for  a  considerable  distance  north  of  where  the  accident  occurred  and 
in  the  direction  from  which  the  train  was  approaching,  and  there  was 
nothing,  whatever,  to  obstruct  the  view  of  the  operatives  of  the  engine 
or  prevent  them  from  seeing  a  person  on  the  track  at  the  place  where 
the  deceased  was  killed,  for  a  distance  of  at  least  two  thousand  feet. 
The  evidence  offered  by  the  appellees  also  justifies  the  conclusion 
tliat  at  the  tim^  Clarence  Bolen  went  upon  the  track  the  train  was 
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running  from  four  to  six  miles  an  liour,  and  that  the  engine  was 
far  enough  north  of  him  to  have  been  stopped  or  the  speed  of  the  train 
slackened  and  the  collision  avoided,  if  the  employees  of  the  appellant 
operating  the  engine  had  been  keeping  a  lookout,  and  had  discovered 
him  when  he  went  upon  the  track.  There  was  expert  testimony  to 
the  effect  that  the  train  was  moving  up  grade  and  that,  at  the  rate 
of  speed  it  was  going,  could  have  been  stopped  within  thirty  feet. 
The  engineer  and  fireman  each  testified  that  he  was  keeping  a  look- 
out for  persons  on  the  track,  the  fireman  saying,  in  effect,  that  ho 
did  not  see  the  deceased  on  the  track  until  the  engine  was  within 
a  few  feet  of  him,  and  the  engineer,  that  he  did  not  see  him  at  all 
before  he  was  struck.  Mrs.  Dereberry,  the  mother  of  Arthur  Dere- 
berry,  testified:  "I  am  the  mother  of  the  little  boy,  Arthur  Dere- 
berry, that  was  just  on  the  witness  stand.  I  am  acquainted  with  Mr. 
and  Mrs.  Bolen,  the  plaintiffs  in  this  case.  ...  I  knew  their  little 
boy,  Clarence  Bolen,  before  he  was  killed.  ...  I  just  had  gotten  on 
the  railroad  and  started  down  the  track  at  the  time  Clarence  Bolen  was 
killed  by  the  train  that  day.  ...  I  saw  the  little  boys  when  they 
oame  np  on  the  track.  ...  I  saw  my  boy  Arthur  come  up  and  he 
was  ahead  of  Clarence.  When  Clarence  oame  up  on  the  track  I  don^t 
believe  that  the  engine  that  run  over  him  had  gotten  quite  to  Fan- 
nin Avenue  where  it  crosses  the  railroad  track.  It  hadnH"  got  this 
side  of  it  if  it  had  gotten  tha.t  far  when  Clarence  got  on  the  track. 
When  I  saw  the  train  coming  and  saw  the  boys  coming  down  the 
track  I  started  running  down  the  track  and  had  a  coat  in  my  hand 
and  was  waving  the  coat  for  the  little  boys  to  get  off  the  track.  I 
was  jnst  waving  the  coat  out  this  way  violently  back  and  forth 
across  the  track.  ...  I  got  to  my  little  boy  before  the  train 
struck  Clarence.  I  ran  about  forty  or  fifty  yards  after  I  saw  Clar- 
ence get  on  the  track  before  I  met  my  little  boy.  Clarence  was 
running  when  he  came  on  the  track  and  ran  until  the  train  struck 
him."  Arthur  Dereberry  testified  in  substance  that  a  train  passed 
just  before  the  one  that  killed  Clarence  Bolen  came  along;  that  when 
the  first  train  passed  he  went  upon  the  track  just  ahead  of  Clarence 
Bolen  and  ran  down  it  without  looking  to  see  whether  or  not  an- 
other train  was  coming  until  he  met  his  mother;  that  when  he  got 
to  his  mother  he  looked  around  and  saw  Clarence  coming  down  the 
track ;  'that  Clarence  was  running  right  in  front  of  the  train.  The 
evidence  furttier  shows  that  from  Fannin  Avenue  to  the  point  where 
Clarence  Bolen  went  upon  the  track,  is  182  feet,  and  from  this  latter 
point  to  the  place  where  Clarence  was  struck  and  killed  is  ninety 
feet,  making  the  total  distance  traveled  by  the  train,  if  this  testi- 
mony is  true,  after  the  deceased  entered  upon  the  track  and  while 
he  was  running  in  front  of  the  engine,  272  feet,  when  the  train 
might  have  been  stopped,  if  the  proper  effort  had  been  made  to 
stop  it,  within  thirty  feet.  In  this  state  of  the  evidence  the  jury 
were  certainly  authorized  to  find  that  appellant's  employees  in 
charge  of  the  train  that  killed  Clarence  Bolen  failed  to  keep  a  proper 
lookout  for  persons  on  its  track;  that  had  such  lookout  been  kept 
the  presence  of  the  deceased  on  the  track  would  have  been  discovered 
in  time  to  have  avoided,  by  the  exercise  of  ordinary  care,  injuring 
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liim,  and  that  in  the  failure  to  keep  guch  loolcout  ibey  were  guilty 
of  negligenoe. 

It  is  true  the  engineer  and  fireman  testified  ihey  were  keeping 
a  lookout  and  failed  to  discover  the  deceased  in  time  to  prevent 
striking  him,  and  that  there  is  no  direct  testimony  that  they  were 
not  in  fact  keeping  a  lookout,  but,  notwithstanding  this,  the  jury 
were  not  bound  to  accept  their  statements  as  true.  The  engineer 
testified  that  if  at  the  time  in  question  there  was  a  woman  coming 
down  the  track  towards  his  engine  waving  a  coat  around  her  head, 
and  if  he  had  been  looking  out  in  front  of  his  engine,  there  was 
nothing  to  hinder  him  from  seeing  her;  that  if  there  had  been  a 
boy  between  the  rails  that  got  on  the  track  about  Monterey  Street 
and  Tan  south,  and  he  had  been  looking  out  ahead  of  his  engine, 
there  was  nothing  to  keep  him  from  seeing  the  boy.  From  all  the 
facts  and  circumstances  in  evidence  the  jury  were  authorized  to 
presume  or  infer,  as  their  verdict  indicates  they  did,  that  appellant's 
engrineer  and  fireman  did  not  in  fact  keep  a  lookout.  Brown  v. 
Griffin,  71  Texas,  654. 

Did  the  evidence  conclusively  establish  that  the  deceased,  Clar- 
ence Bolen,  was  guilty  of  contributory  negligence?  We  think  not. 
"It  is  well  settled  that  the  conduct  of  an  infant  of  tender  years 
k  not  to  be  judged  by  the  same  rules  which  govern  that  of  an  adult. 
While  it  is  the  general  rule  in  regard  to  an  adult  that  to  entitle 
him  to  recover  damages  for  an  injury  resulting  from  the  negligence 
of  another  he  must  himself  have  been  free  from  fault  such  is  not 
the  rule  in  regard  to  an  infant  of  tender  years.  The  care  and  cau- 
tion required  of  a  child  is  according  to  its  maturity  and  capacity 
only,  and  the  law  is  to  be  determined  in  suoh  case  by  the  circum- 
stances of  that  case."  St.  Louis  &  S.  P.  Co.  v.  Christian,  8  Texas 
Civ.  App.  246  (27  S.  W.,  932);  Evansich  v.  Gulf,  C.  &  S.  F.  C, 
57  Texas,  126;  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.,  660.  It 
is  also  well  settled,  even  in  the  case  of  an  adult,  that  the  court  is 
authorized  to  take  the  question  of  negligence  from  the  jury  only 
when  the  act  done  is  in  violation  of  some  statute  or  the  evidence  in 
relation  thereto  is  undisputed  and  of  such  a  character  that  there 
is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it.  Clarence  Bolen  was  seven  and  a  half  years  of  age. 
He  was  a  bright  child,  and  one  witness  said:  *^In  my  judgment  'he 
had  intelligence  enough  to  know  that  the  train  was  dangerous.  I 
suppose  he  would  know  that  a  train  was  dangerouB.'*  There  is  no 
direct  or  positive  testimony  aa  to  whether  or  not  he  looked  or 
listened  for  trains  just  before  he  went  upon  the  track,  but  the 
circumstances  indicate  that  he  did  not.  A  train,  however,  had  just 
passed  going  south  and  it  is  very  likely  that  he  and  his  companion, 
Arthur  Dereberry,  went  upon  the  track  not  expecting  another  train 
to  follow  so  soon.  He  and  other  children  had  been  in  the  habit 
of  walking  upon  the  railroad  track  for  a  long  time  without  injury, 
so  far  as  the  record  shows,  and  whether  his  conduct  on  the  occasion 
in  question,  under  the  circumstances  surrounding  him,  was  diflPerent 
fiom  that  which  would  ordinarily  be  expected  of  a  cfhild  of  'his  age. 
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intelligence  and  experience,  and  oonstitnted  negligence,  was  a  ques- 
tion of  fact  for  the  jury  and  not  one  of  law  for  the  court. 

Nor  do  we  think  the  court  was  authorized  to  say  that  the  plaintiffs 
were  guilty  of  such  contributory  negligence  in  permitting  the  de- 
ceased to  go  upon  the  track  as  precludes  them  from  recovery  in 
this  suit.  As  before  stated,  a  great  many  children  habitually  walked 
upon  and  along  the  track  in  going  to  and  from  school.  The  plain- 
tiffs lived  on  the  opposite  side  of  the  railroad  track  from  the  school 
building  and  in  going  to  end  returning  from  school  the  deceased 
\ras  necessarily  compelled  to  cross  the  railroad  track.  It  does  not 
appear  that  it  was  necessary  for  him  to  walk  upon  the  track  further 
than  to  pass  over  it,  but  the  distance  traveled  by  the  deceased 
and  other  children  in  going  to  and  returning  from  school  was  only 
a  short  distance,  and  where  the  track  was  straight  and  nothing  to 
prevent  the  operatives  of  trains  from  seeing  a  person  thereon  at  a 
distence  of  more  than  two  thousand  feet.  Mrs.  Bolen,  the  mother 
of  the  deceased,  bad  talked  to  him  about  walking  along  the  track 
and  tried  to  impress  upon  him  the  danger  of  doing  so.  She  had  a 
great  many  times  warned  him  to  be  careful  and  watch  for  the 
trains  and  his  replies  were  that  he  would  not  get  hurt. 

Bailway  Co.  v.  Christian,  supra,  was  a  suit  by  the  father  to  re- 
cover damages  on  account  of  the  death  of  his  eight-year-old  son 
who  wa.s  killed  while  passing  over  a  trestle  forming  a  part  of  the 
railway  company^s  roadbed.  The  refusal  of  the  court  in  that  case 
to  instruct  the  jury,  at  the  request  of  the  defendant,  to  find  for  the 
company  if  the  plaintiff  consented  for  the  deceased  to  walk  upon 
the  track,  was  assigned  as  error.  In  disposing  of  the  assignment  this 
court  held  that  whether  the  plaintiflPe  consent  for  his  son  t^  walk 
upon  the  railroad  track  constituted  negligence  or  not  was  a  ques^tion 
for  the  determination  of  the  jury  and  not  the  court.  So  in  this  case 
we  think  the  question  of  contributory  negligence  on  the  part  of  the 
appellees  was  one  for  the  jury. 

We  are  also  of  the  opinion  that  whether  or  not  the  plaintiffs  bad 
a  reasonable  expectation  of  receiving  any  pecuniary  benefits,  above 
the  expense  of  care,  maintenance  and  education,  from  their  son, 
Clarence  Bolen,  during  his  minority,  or  such  benefits  after  he  at- 
tained his  majority,  were,  under  the  evidence,  questions  of  fact 
for  the  decision  of  the  jury.  The  fact  that  the  evidence  of  the 
damages  suffered  on  account  of  the  death  of  a  young  child  may 
be  indefinite,  is  not  sufl&cient  to  justify  a  denial  of  a  recovery.  It 
is  said  that  absolute  accuracy  with  respect  to  the  damages  in  such 
a  case  can  not  be  attained,  and  therefore  the  amount  must  be  left 
to  the  sound  discretion  and  common  sense  of  the  jury.  Houston 
City  St.  R.  Co.  V.  Sciacca,  80  Texas,  355.  In  Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Measles,  81  Texas,  477,  the  court  in  discussing  the 
question,  said:  *^t  is  extremely  difficult,  in  fact,  impossible,  in 
this  class  of  cases  to  procure  expert  testimony  as  to  the  value 
of  a  ohild's  services.  As  the  case  is  one  involving  injury  to  a 
child  of  undeveloped  faculties,  it  would  seem  only  to  be  necessary 
to  prove  the  willingness  and  capacity  of  the  ohild,  his  age  and  his 
relationship   to   the   next  of   kin,  and   the   extent   to   which    he   has 
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been  injured,  leaving  to  the  jury  as  men  of  knowledge  and  ex- 
perience in  relation  to  matters  of  common  observation,  the  task  of 
assessing  the  pecuniary  damages  upon  the  facts  proved."  In  Bruns- 
wig V.  White,  70  Texas,  504,  this  language  is  used:  ''Where  the 
testimony  shows  the  bodily  health  and  strength;  the  sprightliness 
or  want  of  it,  of  mind;  the  aptitude  and  willingness  to  be  use- 
ful in  performing  service;  the  mode  such  faculties  are  exercised, 
as  in  useful  labor  or  otherwise;  and  when,  from  the  age  and  un- 
developed state  of  the  child,  any  estimate  of  value  of  the  services 
until  majority  would  be  a  matter  of  opinion  in  which  no  particular 
or  special  knowledge  in  way  ot  expert  testimony  could  be  procured 
better  than  the  judgment  and  common  sense  of  the  ordinary  juror 
called  to  the  duty  of  determining  such  value,  then,  upon  such 
testimony,  the  sound  discretion  of  the  jury  would  be  relied  on  to 
determine  the  value,  without  any  witness  naming  a  sum."  Again, 
in  Missouri,  K.  &  T.  By.  Co.  v.  Snowden,  44  Texias  Civ.  App.  509, 
(99  S.  W.,  865),  the  plaintiffs  allege  "that  after  the  majority  of 
Charley  Snowdetn,  (the  deceased,  a  boy.  13  years  of  age,)  plaintiffs 
had  the  reasonable  expectation  of  receiving  pecuniary  benefits  and 
would  have  received  such  benefits  from  him  of  the  value  of  $5,000." 
These  allegations  were  excepted  to  on  the  ground  that  such  damages 
were  not  recoverable  in  law.  The  Court  of  Civil  Appeals  for  the  Third 
District  held  that  the  trial  court  properly  overruled  the  exception 
and  correctly  admitted  the  testimony  offerod  on  that  branch  of  the 
case. 

In  the  case  at  bar  the  evidence  showed  that  deceased  was  a  healtiiy 
boy,  about  seven  and  a  half  years  of  age  at  the  time  he  was  killed; 
that  he  was  bright,  intelligent  and  obedient  to  his  parents,  assisted 
his  mother  about  the  house,  also  carried  in  wood,  etc. ;  that  appellees 
were  people  of  moderate  financial  circumstances,  appellee  S.  H. 
Bolen  being  a  teamster;  that  the  deceased  was  the  only  child,  and 
that  appellees  are  thirty-three  and  thirty  years  of  age,  respectively. 
We  think  the  evidence  sufficient  to  meet  the  requirements  of  the 
rule  announced  in  the  decisions  from  which  the  foregoing  ex- 
cerpts are  taken,  and  justifies  the  verdict  of  the  jury  awarding  plain- 
tiffs damages  in  the  sum  of  $3,500.  That  the  verdict  is  not  exces- 
sive is  illustrated  by  the  following  cases  cited  by  appellee:  San 
Antonio  St.  Rv.  Co.  v.  Watzlavzick,  28  S.  W.,  116;  Austin  Rapid  T. 
Ry.  Co.  V.  Cullen,  29  S.  W.,  257;  Taylor,  B.  &  H.  Ry.  Co.  v. 
Warner,  31  S.  W.,  67.  In  the  first  case  here  cited  the  suit  was  to 
recover  damages  on  account  of  the  death  of  a  boy  six  years  of  age, 
and  it  was  held  that  a  verdict  for  $3,500  was  not  excessive.  In  the 
second  the  parent  sued  on  account  of  the  death  of  their  son,  aged 
t^irenty-five  months,  and  a  verdict  of  $6,000  was  sustained  by  the 
court.  The  last  case  was  one  to  recover  for  the  death  of  a  seven- 
year-old  boy,  and  the  court  held  a  verdict  of  $5,000  not  excessive. 

The  several  assignments  of  error  complaining  of  the  couit^s  gen- 
eral charge  and  the  refusal  of  special  charges  requested,  are  over- 
ruled. The  oourt's  intructions  were  full  and  fair  upon  all  the  ma- 
terial issues  involved  in  the  case  and  the  special  charges,  in  so  far 
as  they  embodied  correct  propositions  of  law  applicable  to  the  facts, 
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were  sufficiently  covered  thereby.  The  evidence  is  sufficient  to  sus- 
tain ihe  verdict  of  the  jury,  and,  finding  no  reversible  error  in  the 
record,  the  judgment  of  the  court  below  is  'affirmed. 

Affirmed. 
Writ  of  error  refused. 


Sakah  McGee  et  al.  v.  S.  W.  Tinneb, 

Decided  May  28,  1910. 

1.— Homeitead — ^Hortgage  by  Widow. 

A  widow  may  mortgage  her  homestead  although  she  be  the  head  of  a 
family  of  minor  children. 

8. — Same — ^IiuLocent  Grantee. 

Where  a  widowed  mother  and  a  sister  conveyed  their  houLdstead  to  a  third 
party  for  the  purpose  of  enabling  their  son  and  brother  to  use  the  land  as 
security  in  purchasing  another  tract  of  land  from  said  third  party,  the  con- 
veyance was  valid  in  tlie  absence  of  evidence  that  the  grantors  wtere  induced 
to  execute  the  deed  by  fraud  on  the  part  of  the  grantee. 

3. — ^Evidenee — ^Deed — Certiflcate  of  Acknowledgment. 

A  notary's  certificate  of  acknowledgment  to  a  deed  is  conclusive  of  the 
facts  therein  stated  unless  fraud  or  imposition  in  which  the  grantee  partici- 
pated or  had  knowledge  of,  is  alleged  and  proved. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  W.  C.  Wear. 

Collins  £  Cummings  for  appellamtB. 

F.  P.  Works  and  Vaughan  &  Hart  for  appellee. — The  fact  that 
B.  A- .  McGee  may  have  imposed  upon  his  mother  and  sister,  ap- 
pellants, and  by  misrepresentations  induced  them  to  execute  the  deed 
complained  of  to  appellee,  could  not  aflfect  the  rights  of  appellee 
under  the  deed,  he  being  ignorant  of  such  imposition  and  misrepre- 
sentation. Webb.  V.  Bumey,  70  Texas,  326;  Wiley  &  Co.  v.  Prince, 
21  Texas,  640. 

The  notary's  certificate  of  acknowledgment  is  conclusive  of  the 
facts  herein  stated  unless  fraud  or  imposition  in  which  the  grantee 
participated  or  had  knowledge  of,  is  alleged  and  proved.  Webb  v. 
Bumey,  70  Texas,  326;  Newton  v.  Emerson,  66  Texas,  148;  Her- 
ring V.  White,  6  Texas  Civ.  App.,  249 ;  Atkinson  v.  Heed,  49  S. 
W.,  260. 

TJnmarried  owners  may  mortgage  their  homesteads  although  they 
be  heads  of  family  of  minor  children.  Moore  v.  Poole,  25  S.  W.,  802 ; 
Bice  V.  Scottish-American  Mort.  Co.,  30  S.  W.,  75. 

•  BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  ap- 
pellee, S.  W.  Tanner,  against  the  appellants,  Sarah  McOee  and  Ada 
Moss  and  also  B.  A.  McGee  and  W.  C.  Hays,  on  the  7th  day  of 
April,  A.  D.  1909,  to  foreclose  a  vendor's  lien  on  certain  lands  de- 
scribed in  plaintifiPs  petition,  comprised  of  one  tract  of  fifteen  acres. 
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and  another  tract  of  ten  acres  of  land,  and  a  third  tract  of  eighty-two 
and  a  half  acres  of  land.  The  appellants  disclaimed  any  interest  in  the 
eighty-two  and  a  half  acres  of  land,  bnt  resisted  a  foreclosure  as  to  the 
ten-acre  tract  and  fifteen-acre  tract,  which  two  last  named  tracts  will 
be  referred  to  in  this  opinion  as  the  twenty-five-acre  tract. 

The  pleadings  and  the  proof  showed  that  the  appellants  had  for 
a  long  time  been  the  owners  and  in  poBsession  of  said  twenty-five 
acres  of  land,  Sarah  McQee  being  the  mother  of  Ada  Mose  and  B. 

A.  McGee.  The  appellee  herein  was  the  owner  of  the  82iA-acTe 
tract  of  land,  and  B.  A.  McGee  being  desirous  of  purchasing  said 
821/^-acre  tract  induced  his  mother,  Sarah  McGee,  and  Ada  Moss, 
his  sister,  to  execute  an  instrument  which  they  thought  merely 
pledged  their  land  as  security  for  B.  A.  McGee  in  the  purchase  of 
the  S2y2  acres  of  land  from  the  appellee,  but  which  in  fact  was  a  deed 
conveying  the  same  to  the  said  S.  W.  Tinner,  appellee,  -and  the  said 
S.  W.  Tinner  thereupon  conveyed  said  82yo  acres  of  land  and  the 
twenty-five  acres  of  land  to  B.  A.  McGee,  taking  a  vendor's  lien  note 
on  the  entire  1071/4  acres  of  land,  and  this  suit  is  brought  upon  said 
note,  and  a  foreclosure  was  had  upon  all  of  said  land. 

The  appellants  plead  the  statute  of  ten  years  limitation,  and  that 
said  land  was  their  homestead,  and  also  plead  that  the  appellee  and 

B.  A.  McGee  entered  into  a  conspiracy  and  fraudulently  induced  the 
appellants  to  execute  the  deed  to  the  appellee;  and  plead  further 
that  if  the  same  was  not  void  as  a  mortgage  that  same  was  void 
because  said  twenty-five  acres  of  land  constituted  ttieir  homestead. 
A  trial  resulted  in  a  verdict  for  appellee  with  foreclosure  of  the 
vendor's  lien  upon  all  of  said  land. 

Appellants  assign  error  as  follows:  'The  court  erred  in  giving  a 
peremptory  instruction  to  the  jury  to  foreclose  the  alleged  vendor's 
lien  on  the  twenty-five  acres  of  land  described  in  the  first  amended 
original  answer  of  the  defendants,  Sarah  McGee  and  Ada  Moss, 
for  the  reason  that  the  pleading  and  the  evidence  of  said  defendants 
showed  that  said  land  was  the  property  of  said  defendants  and  had 
been  for  more  than  ten  years,  and  that  they  were  not  a  party  to  the 
execution  of  any  vendor's  lien,  and  that  the  same  was  not  executed 
with  their  knowledge  or  consent,  and  that  their  said  land  was,  there- 
fore, not  subject  to  said  foreclosure."  This  aissignment  is  not  sus- 
tained. The  evidence  did  not  show  that  Mrs.  Sarah  McGee  and  Mrs. 
Ada  Moss  were  induced  to  execute  the  deed  to  S.  W.  Tinner  for  the 
twenty-five-acre  tract  by  fraud  on  his  part.  The  evidence  showed 
that  appellee,  S.  W.  Tinner,  was  not  present  and  knew  nothing  of 
the  arrangements  between  appellants  Sarah  McGee  and  Ada  Moss, 
and  B.  A.  McGee  relative  to  this  land,  and  appellee  made  no  state- 
ment to  appellants  inducing  them  to  execute  the  deed  to  him. 
They  executed  the  same  for  the  purpose  of  allowing  B.  A.  McGee 
to  use  the  land  as  security  in  purchasing  the  82i/^-acre  tract.  He 
did  use  it  for  that  purpose  and,  by  the  arrangement  made,  appellefe 
secured  a  valid  vendor's  lien  thereon.  The  fact  that  Mrs.  McGee 
and  Mrs.  Moss  had  been  in  possession  and  owners  of  the  twenty- 
five  acres  over  ten  years  and  that  the  same  was  their  homestead 
furnished  no  reason  why  they  could  not  create  a  valid  lien  thereon. 
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It  is  held  that  «ui  unmarried  i^man  may  mortgage  her  homestead, 
although  she  be  the  head  of  a  family  of  minor  children.  Moore  v. 
Poole,  25  S.  W.,  802;  Lacy  v.  Bollins,  74  Texas,  566. 

Again,  the  deed  from  Mrs.  McGee  and  Mrs.  Moss  to  S.  W.  Tinner 
coDTeying  the  tw«nty-five-acre  tract  was  acknowledged  by  each  of 
the  grantors,  and  the  notary's  certificate  was  on  the  deed  when  it 
was  delivered  to  appellee.  The  case  then  falls  clearly  within  the 
ruling  in  Webb  v.  Bumey,  70  Texas,  326,  Mid  is  governed  by  the 
law  as  therein  announced,  that  is,  that  the  notary's  certificate  is 
conclusive  of  the  facts  therein  stated  unless  fraud,  or  imposition,  in 
which  the  grantee  participated  or  had  knowledge  of,  is  alleged  and 
■proven.  As  stated,  there  was  no  fraud  proven  on  the  part  of  ap- 
pellee. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Kate  S.  White  v.  E.  F.  Holmes  et  al. 

Decided  May  31,  1010. 

1.— Will — ^FrolMtte— Venue — Juritdiotion — Statute. 

Under  the  provisions  of  article  1843,  Sayles'  Civil  Stats.,  the  County 
Court  of  the  county  in  which  a  decedent  had  his  residence  at  the  time  of  his 
death  has  jurisdiction  to  prohate  his  will  without  regard  to  the  situs  of  liis 
property.  It  is  only  necessary  thait  the  application  for  the  probate  of  a  will 
should  state  where  the  property  of  the  deceased  is  situated  when  the  deceased 
had  no  fixed  domicile  or  residence  and  the  will  is  sought  to  be  probated  in 
the  county  in  which  the  principal  part  of  his  property  is  situated,  under  the 
provisions   of  subdivision  2  of  article  1843,  Sayles'  Civ.   Stats. 

1— Same— S'otlce  of  Applloatlon — ^Presumption. 

In  the  absence  of  anything  in  the  transcript  showing  that  notice  of  an 
application,  to  probate  a  will  was  not  issued,  or  that  notice  issued  was  insuffi- 
cient^ the  presumption  should  obtain  in  support  of  the  judgment  of  the  court 
acting  upon  the  application  that  notice  was  issued  and  served  in  compliance 
with  the  statute,  especially  when  the  parties  at  interest  appeared  and  answered 
in  the  courts  below  and  raised  no  question  concerning  the  notice. 

S.— Bame— Bejeetlon  of  Testimony — ^Harmless  Error. 

Error  in  the  exclusion  of  evidence  in  the  County  Court  in  a  contest  over 
the  probate  of  a  will,  becomes  harmless  when  the  evidence  is  admitted  upon 
appeal  and  trial  de  novo  in  the  District  Court. 

4.— Testimony — ^Mental  Capacity. 

The  issue  being  whether  or  not  a  testator  had  mental  capacity  to  execute 
the  will  in  question,  an  objection  to  the  testimony  of  witnesses  that  it  was 
opinion  evidence  can  not  be  sustained  when  it  appears  in  connection  therewith 
that  said  witnesses  had  an  intimate  acquaintance  with  the  testator,  and  de- 
tailed ^cts  and  circumstances  which  justified  the  expression  of  the  witnesses' 
opinion  that  the  testator  was  insane. 

Error  from  the  Diatriot  Court  of  Newton  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Lanier  &  Martin,  W.  W.  BlaTce,  and  A,  L.  Davis,  for  plaintiff  in 
error. — ^Both  ibe  County  Court  and  the  Disttiot  Court  were  without 
jurisdiction  to  pass  on  the  application  to  probaite  the  will   of  Wil- 
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liam  Smith,  deoeafied,  as  the  applicaition  to  probate  the  will  fails 
to  allege  that  the  deceased  owired  any  property,  real  or  personal,  in 
Texas,  and  ihe  proceedings  being  in  rem,  the  judgment  of  both 
courts  are  void.  Heam  v.  Camp,  18  Texas,  551;  Templeton  v.  Falls 
I^nd  &  Cattle  Co.,  77  Teioafi,  68;  Steele  v.  Bemm,  50  Texas,  479, 
480;  Orr  v.  O'Brien,  55  Texas,  156. 

When  the  application  to  probate  a  written  will  is  filed,  the  pro- 
ceedings being  in  rem  it  is  the  duty  of  the  clerk  of  the  County 
Court  to  issue  a  citation  to  all  parties  interested  in  the  estate,  and 
there  not  having  been  any  citation  issued  on  the  application  in 
conformity  with  the  fitatute,  the  entire  proceedings  in  the  County 
Court  as  well  as  in  the  District  Court  are  void.  Bev.  Stats.,  Texas, 
1889;  Beeks  v.  Odom,  70  Texas,  186;  Finch  v.  Edmonson,  9  Texas, 
503;  Munson  v.  Newson,  9  Texas,  111,  112;  Texas  Probate  Guide, 
(Herron)  p.  48;  Glass  v.  Smith,  66  Texas,  548;  Fleming  v.  Nail, 
1  Texas,  249;  Horan  v.  Wahrenberger,  9  Texas,  313;  Morris  v. 
Halbert,  36  Texas,  19;  Foster  v.  Andrews,  4  Texas  Civ.  App.,  429; 
12  Am  &  Eng.  Enc.  PI.  &  Prac.,  174;  Freeman  on  Void  Judicial 
Sales,  sec.  4. 

Oeo.  E.  Holland  and  V.  H.  Stark  for  defendants  in  error. — ^The 
petition  filed  by  plaintiff  in  error  in  the  County  Court  to  probate 
the  will  sufficiently  alleges  jurisdictional  facts  and  gave  that  court 
jurisdiction.  Sayles  Civil  Stats.  1897,  arts.  1843,  1884;  Lewis  v. 
Ames,  44  Texas,  319;  Brockenborough  v.  Melton,  55  Texas,  495. 

PLEASANTS,  Chief  Justice. — ^The  judgment  from  which  tlie 
writ  of  error  is  prosecuted  was  rendered  by  the  District  Court  of 
Newton  County  on  appeal  to  said  court  by  plaintiff  in  error  from  a 
judgment  of  the  County  Court  of  said  county  refusing  to  probate 
a  will  offered  for  probate  by  plaintiff  in  error  as  the  last  will  and 
testament  of  William  Smith,  deceased.  Defendant  in  error,  E.  F. 
Holmes,  as  temporary  administrator  of  the  estate  of  said  Smith 
and  individually  as  an  heir  of  said  Smith,  joined  by  the  remaining 
heirs  of  Smith,  who  are  parties  defenadant  in  this  writ  of  error,  con- 
tested the  probate  of  said  will  on  the  grounds  of  forgery  and  of 
mental  incapacity  of  the  testator. 

The  trial  in  the  court  below  with  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  contestants. 

The  evidence  is  sufficient  to  sustain  the  finding  of  the  jury  in 
favor  of  the  defendants  on  both  of  the  grounds  upon  which  they 
contested  the  probate  of  the  purported  will. 

Smith  resided  in  Newton  County  for  a  number  of  years  prior  to 
his  death,  which  occurred  in  the  Insane  Asylum  at  Austin  on  March 
12,  1906.  The  purported  will  was  executed  on  June  20,  1894.  A 
number  of  witnesses  who  were  well  acquainted  with  Smith  testified 
that  he  was  of  unsound  mind  at  and  for  several  years  prior  to  the 
date  of  said  will.  The  opinions  of  these  witnesses  as  to  Smith's 
mental  capacity  were  based  upon  conduct,  statements  and  acts  of 
said  Smith  detailed  by  the  witnesses  which  were  wholly  inoonsistent 
with  those  of  a  person  of  sound  mind  and  amply  justified  the  con- 
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closioniB  of  the  witnesses  that  lie  wa6  insane.  He  was  sent  to  the 
Insane  Asylum  in  December,  1894,  and  kept  there  for  <about  four 
years,  when  he  was  released  and  returned  to  his  home,  but  in  a 
few  weeks  he  was  renarrested  and  confined  in  jail  for  some  months 
as  a  lunatic,  and  then  returned  to  the  asylum,  where  he  remained 
until  his  death.  At  the  time  of  his  death  he  owned  considerable 
property  in  Newton  County. 

Several  witnesses  who  were  well  acquainted  with  the  handwriting 
of  Smith  testified  that  the  instrument  purporting  to  be  his  will 
and  which  was  alleged  to  have  been  written  by  him,  was  not  his 
handwriting. 

PlaintifiPs  first  assignment  of  error  assails  the  judgmenit  on  the 
gmund  that  the  application  for  the  probate  of  the  will  fails  to 
aJl^e  facts  necessary  to  KJonfer  jurisdiction  upon  the  County  Court 
of  Newton  County  to  hear  said  application,  and  upon  the  further 
ground  that  notice  of  said  application  was  not  issued  as  required 
by  the  statute.  The  application  for  the  probate  of  the  will  is  as 
follows : 

"The  State  <rf  Texaa,  In  the  Estate  of  William  Smith,  Deceased. 

County  of  Newton.  County   Court,   June   Term,   1906. 

'To  the  Honorable  County  Court  of  said  County:  Mrs.  Kate  S. 
White  shows  that  William  Smith  died  on  the  15th  day  of  March, 
1906,  at  Austin,  in  Travis  County,  Tcms,  leaving  real  and  presonal 
property  of  the  estimated  value  of  $10,000,  and  a  will  duly  exe- 
cuted as  petitioner  believes;  that  said  William  Smith  at  the  time 
of  his  death  resided  in  the  county  of  Newton,  but  was  temporarily 
in  Austin,  Texas.  That  your  petitioner  was  named  executrix  in 
said  will,  and  is  capable  of  receiving  letters  testamentary;  where- 
fore she  prays  that  notice  of  this  application  be  given  by  citation 
dnly  posted,  and  that  said  will  be  probated,  and  for  letters  testa- 
mentary. 

W.   W.    Blake, 
A/bbomey  for  Petitioner.*' 

It  is  contended  by  plaintifF  thai  this  application  is  fatally  de- 
fective and  all  proceedings  had  thereon  are  void  because  it  fails  to 
allege  that  the  deceased  at  the  time  of  his  death  ovnied  any  property 
in  "file  State  of  Texas.  There  is  no  merit  in  this  contention.  Article 
1843,  Sayles  Civil  St&tutes,  confers  upon  the  County  Court  of  the 
counly  in  which  the  deceased  had  his  residence  at  the  time  of  his 
death  jurisdiction  to  probate  the  will  of  such  deceased  person.  The 
application  in  thifl  case,  above  set  out,  alleges  that  Smith  had  his 
residence  in  the  county  of  Newton  at  the  time  of  his  death.  This 
was  fluflBcient  »to  show  jurisdiction  in  the  County  Court  of  said 
county  to  hear  «aid  application.  Article  1884  of  said  statutes,  which 
prescribes  the  requisites  of  fan  application  for  the  probate  of  a 
will,  does  not  require  that  such  application  shall  state  where  the 
property  of  the  deceased  is  situated,  and  it  is  only  necessary  to 
do  this  when  the  deceased  had  no  fixed  domicile  or  residence,  and 
the   will,   under   the   second   subdivision   of  -article    1843,    supra,    is 
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Bought  to  be   probated   in  the  county   in   which   the   principal   part 
of  his  property  is  situate. 

The  contention  that  notice  of  the  application  was  not  given  as 
required  by  the  statute,  is  not  borne  out  by  the  record.  No  copy 
of  notice  or  citation  appears  in  the  transcript.  In  the  absence  of 
anything  in  the  transcript  showing  that  notice  was  not  issued,  or 
that  the  notice  issued  was  insuffideirt,  the  presumption  should  obtain 
in  support  of  the  judgment  of  the  court  below  that  notice  was 
issued  and  served  in  compliance  with  the  statute.  The  heirs  of 
William  Smith  appeared  and  answered  in  the  County  Court  and 
on  the  trial  de  novo  in  the  District  Court,  and  no  question  of  the 
sufficiency  of  the  ^notice  issued  and  served  appears  to  have  been 
raised  in  either  trial.  The  fact  that  no  question  wa6  raised  in  the 
trial  court  as  io  the  sufficiency  of  the  notice  issued  and  served  upon 
the  application  for  the  probate  of  the  will^  easily  distinguishes  this 
case  from  the  case  of  Teras  Land  &  Loan  Co.  v.  Dunovant's 
Estate,  38  Texas  Civ.  App.,  560,  (87  S.  W.,  208.) 

Our  conclusions  of  fact  before  set  out  dispose  of  the  second  as- 
signment of  error,  which  complains  of  the  verdict  on  the  ground 
that  it  is  against  the  great  weight  and  preponderance  of  the  evi- 
dence. The  evidence  is  not  only  amply  sufficient  to  sustain  the  ver- 
dict, but  as  it  appears  to  us  the  veraict  is  -supported  by  the  prepon- 
derance of  the  evidence. 

There  is  no  merit  in  the  third  assignment  of  error  which  com- 
plains of  the  refusal  of  the  trial  court  to  admit  in  evidence  the 
affidavit  of  J.  C.  Marshall  made  and  filed  in  the  County  Court  in 
support  of  plain tifPs  application  for  the  probate  of  the  instrument 
offered  as  the  last  will  of  William  Smith,  deceased.  The  witness, 
Marshall,  was  in  attendance  upon  and  testified  on  the  trial  in  the 
District  Court  and  if  there  was  any  error  in  refusing  to  permit 
plaintiff  to  introduce  the  written  affidavit  made  by  him  on  the  trial 
in  the  County  Court  such  error  was  harmless. 

The  fourth,  fifth,  ninth,  twelfth,  fourteenth,  sixteenth  and  eeven- 
teenth  assignments  of  error  are  not  followed  by  a  sufficient  state- 
ment from  the  record  to  entitle  them  to  consideration.  We  have, 
however,  considered  each  of  these  assignments  and  have  examined 
the  portions  of  the  record  containing  the  matters  complained  of 
and  in  our  opinion  none  of  said  assignments  show  any  error  prejudi- 
cial to  plaintiff.  The  witnesses  whose  testimony,  is  complained  of 
by  said  assignments  on  the  ground  that  it  was  opinion  evidence, 
each  testified  to  his  intimate  acquaintance  with  William  Smith  and 
detailed  facts  and  circum^nces  which  justified  the  expression  of 
the  witness^  opinion  that  said  Smith  was  insane  at  the  date  of  the 
execution  of  the  purported  will.  The  answers  of  the  witnesses  to 
questions  objected  to  as  leading,  were  not  material  and  if  the  trial 
court  erred  in  overruling  such  objection  no  harm  resulted  to  plaintiff. 

None  of  the  assignments  presented  by  the  plaintiff  show  any 
error  which  would  authorize  a  reversal  of  the  judgment  of  the  court 
below,  and  it  is  ordered  that  said  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Henrietta   Merkel  et  al.  v.   H.  L.   Garrett,   Clerk,   Court   of 

Civil  Appeals,  Ist  District, 

Decided  May  31,  1910. 

Appeal — ^FUiAg  Bond — ^Tlme. 

When  the  tenn  of  the  court  in  which  a  case  is  tried  might  by  law  con- 
tinne  in  session  more  than  eight  weeks  and  the  appellant  is  a  resident  of  the 
county,  in  order  to  perfect  the  appeal  the  appeal  bond  must  be  filed  within 
twenty  days  after  notice  of  appeal  is  given. 

W,  W.  Holland,  for  applicants. 

Per  Curium. — In  this  case  relators  seek  by  writ  of  mandamus  to 
compel  the  olerk  of  this  court  to  file  in  this  court  the  record  on  ap- 
peal in  the  case  of  Henrietta  Merkel  et  al.,  v.  Houston,  Oak  Lawn 
and  Magnolia  Park  Railroad  Company,  which  the  clerk  has  re- 
fused to  file  on  the  ground  that  the  appeal  has  not  been  perfected 
so  ae  to  give  this  court  jurisdiction. 

The  oase  was  tried  at  a  term  of  the  District  Court  of  Harris 
County,  which  by  law  might  continue  in  session  more  than  eight 
weeks.  Motion  for  a  new  trial  was  overruled  and  notice  of  appeal 
given  Tebruary  3,  1910.  The  appeal  bond  was  filed  February  24, 
1910.  The  statute  (Art.  1387,  Rev.  Stats.)  clearly  provides  that  if 
the  court  in  which  the  case  is  tried  may  by  law  continue  more  than 
ei^it  "weeks,  in  order  to  perfect  the  appeal  the  appeal  bond  must 
be  filed  within  twenty  days  after  notice  of  appeal  is  given,  unless 
the  appellant  resides  out  of  the  county,  which  is  not  claimed  to  be 
the  case  here.  The  language  of  the  statute  is  so  plain  as  to  leave 
no  room  for  doubt  as  to  its  meaning.  The  appeal  bond  was  not 
filed  in  time,  and  the  clerk  acted  properly  in  refusing  to  file  the 
record.    The  vrit  of  mandamus  is  Tefused. 

Mandamus  Refused. 


JUNE,  1910. 


Texas  ft  UTew  Orleans  Railroad  Company  et  al  v.  Sabine  Tram 

Company. 

Decided  June  29,  1909. 

1. — Carrien — Gtoodi  for  Sxport — ^Intraitate  Shipment— T^eight  Tariff. 

A  company  engaged  in  exporting  bought  a  bill  of  lumber  from  a  lumber 
company  in  this  Stete;  by  the  terms  of  sale  and  purchase  the  lumber  company 
was  to  deliTer  the  lumber  f.  o.  b.  cars  at  a  shippinff  port  on  the  coast  of  this 
State  this  the  lumber  company  did;  upon  arrival  of  the  lumber  at  destination 
the  railroad  company,  upon  the  contention  that  the  lumber  was  intended  for 
export,  refused  to  deliver  the  same  to  the  purchaser  upon  tender  of  the  freight 
rate  prescribed  by  the  Bailroad  Commission  of  Texas  for  intrastate  shipments 
between  the  two  points,  but  demanded  and  finally  collected  the  freight  rate 
prescribed  by  the  Interstate  Commerce  Commission  for  the  transportation  of 
lumber  intended  for  export,  which  was  much  more  than  the  rate  fixed  by  the 
State  Commission.    In  a  suit  by  the  liunber  company  against  the  railroads  to 
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recover  the  differcDOC  between  the  two  rates,  held,  the  State  and  not  the 
interstate  rate  applied,  and  the  plaintiff  was  entitled  to  recover.  The  fact 
that  the  purchaser  intended  the  lumber  for  export  after  it  arrived  at  the  port 
was  immaterial  so  far  as  the  seller  was  concerned. 

8. — Same — Orercliarre  fgr  Freight — ^Rlght  to  Sue — Statute  Construed. 

It  was  not  intended  by  the  provisions  of  art.  4568,  Rev.  Stata.,  that  a 
shipper,  made  to  pay  an  unlawful  overcharge  of  freight  by  a  railroad  company 
should,  first  make  complaint  before  the  Railroad  Commission  of  the  State  and 
secure  a  determination  by  it  that  said  charge  was  unlawful,  before  he  could 
sue  the  company  for  the  overcharge. 

8.— Same— Penalties— Bight  to  Sue. 

The  fact  that  art.  4575,  Rev.  Stats.,  gives  a  right  to  sue  a  railroad  com- 
pany for  a  penalty  for  overcharge  for  freight,  does  not  by  implication  prohibit 
a  suit  to  recover  as  actual  damages  the  excessive  freight  paid. 

4.— 4ame— CnmulatlTe  Penalties. 

A  shipper  is  not  limited  to  the  recovery  of  only  one  penalty  against  a  rail- 
road company  for  overcharge  of  freight,  but,  under  the  provisions  of  art.  4581, 
Rev.  Stats.,  concerning  cummulative  penalties,  is  entitled  to  recover  in  one 
suit  for  each  separate  violation  of  the  law  or  each  separate  act  of  extortion  as 
defined  by  art.  4573,  and  said  statute  is  not  in  violation  of  sec.  13,  art.  1 
of  the  Constitution  prohibiting  the  imposition  of  excessive  fines,  nor  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 

6.— 4Blame— Constitutional  Law. 

Section  5  of  the  Act  of  1891  (Rev.  Stats,  art.  4564)  providing  that  the 
rates,  charges,  etc.,  prescribed  by  the  Railroad  Commission  of  Texas  shall  be 
deemed  reasonable,  fair  and  just,  and  shall  not  be  controverted  until  found 
otherwise  in  a  direct  action  brought  for  that  purpose,  is  not  violative  of  sec. 
1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States 
guarantying  to  every  one  the  equal  protection  of  the  laws.  Said  Act  in  sees. 
6  and  7  makes  ample  provision  for  determining  whether  such  rates,  charges, 
etc.,  are  unreasonable  or  unjust. 

6. — Same— Xistake  of  Law,  no  Defense. 

It  is  no  defense  to  a  shipper's  suit  to  recover  from  a  railroad  company 
an  overcharge  of  freight  or  to  recover  the  statutory  penalties,  that  the  company 
was  innocently  mistaken  in  its  belief  that  under  the  facts  it  had  a  right  to 
charge  the  interstate  or  export  rate,  and  not  the  intrastate  rate;  under  the 
statute  (art.  4575).  a  railroad  company  is  exempt  from  the  prescribed  penal- 
ties only  when  an  overcharge  was  innocently  and  unintentionally  made  through 
a  misfiuce  of  fact.    A  mistake  as  to  the  lawful  rate  is  not  a  mistake  of  fact. 

7. — Same — ^Penalties — Separate  Offenses. 

There  were  twenty-four  separate  shipments  of  lumber  on  as  many  different 
days,  on  each  and  all  of  which  an  overcharge  of  freight  was  made;  the  agent 
at  destination  allowed  the  expense  bills  to  accumulate  in  his  hands  as  the  cars 
arrived,  and  during  the  period  of  the  arrival  of  the  cars  only  made  five  separate 
demands  for  the  freight,  collecting  the  freight  on  several  cars  at  each  time. 
Held,  each  of  the  twenty-four  shipments  constituted  a  separate  and  distinct 
offense  for  which  the  company  was  liable  to  pay  the  penalty.  The  fact  that 
there  were  only  five  demands  and  five  collections  of  the  excessive  freight  was 
immaterial.     Rev.  Stats.,  arts.  4573-4575. 

S. — ^Appeal — ^Rendering  Judgment — ^Agreement  by  Appeal^-Praotioe. 

When,  under  a  cross  assignment  by  appellee,  the  appellate  court  decides 
that  he  is  entitled  to  recover  certain  statutory  penalties  from  a  railroad,  and 
the  appellee  agrees  that  in  the  event  the  court  sustains  his  said  assignment 
the  court  might  render  judgment  for  the  minimum  penalty  fixed  by  law,  the 
court  will  act  on  said  agreement  and  render  judgment  accordingly,  instead  of 
remandinff  the  cause  for  a  jury  to  determine  the  amount  of  the  penalty  as 
between  uie  maximum  and  minimum  fixed  by  the  statute. 
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Appeal  from  the  District  Court  of  Jefferson  County,  Texas.  Tried 
below  before  Hon.  L.  B.  Hightower,  Jr. 

Baker,  Botis,  Parher  &  Garwood,  Parker  &  Hefner,  and  Will  E. 
Orgain,  for  appellant,  Texas  &  New  Orleans  Railroad  Company.—^ 
Glass,  Estes  &  King,  for  appellant,  Texarkana  &  Fort  Smith  Railway 
Company. — ^TJnder  the  statutes  of  Texas  a  complaint  of  alleged  over- 
charges^ based  on  the  demand  and  collection  of  a  rate  claimed  to  be 
unlawful  and  prohibited  as  being  in  excess  of  the  rates  fixed  by  the 
Bailroad  Commission  of  the  State  of  Texas  under  authority  of  title 
94,  chapter  13,  of  the  Revised  Statutes  of  Texas,  is  one  of  which  said 
Commission  has  the  sole  jurisdiction,  at  least,  in  the  first  instance,  to 
investigate  and  determine  whether  there  has  in  fact  been  a  violation 
of  its  rates  and,  if  so,  the  extent  of  the  overcharge. 

Since  it  appears  from  the  face  of  plaintiffs  petition  that  same  is 
based  upon  the  application  of  a  single  rate  applied  to  freight  shipped 
by  plaintiff  before  the  filing  of  its  petition,  all  of  such  freight  being 
of  ^e  same  class  shipped  by  the  same  parties,  billed  identically  and 
transported  by  the  same  defendants,  between  the  same  points;  and 
since  it  appears  from  plaintiff's  allegations  that  each  car  and  each 
shipment  of  such  freight  were  subject  to  the  same  legally  fixed  rate, 
it  follows  inevitably  that: 

(a)  A  single  extortion  was  charged  by  plaintiff's  petition,  and 

(b)  Only  one  penalty,  of  not  less  than  $125,  nor  more  than  $500 
could  be  recovered  under  such  petition.  Rev.  Stats.,  art.  4573,  defin- 
ing extortion;  Rev.  Stats.,  art.  4575,  fixing  penalties  for  extortion; 
Gulledge  v.  Missouri  Pac.  Ry.  Co.,  3  Texas  Civ.  App.,  sec.  168;  Grif- 
fin V.  Interurban  St.'  Ry.  Co.,  179  N".  Y.,  438;  Fisher  v.  New  York 
C.  R.  R.,  46  N.  Y.,  644;  Porter  v.  Dawson  Bridge  Co.,  157  Pa.  St., 
367;  Parks  v.  Nashville,  C.  &  St.  L.  Ry.  Co.,  18  Am.  &  Eng.  Ry. 
Cases,  404;  id.  13  Lea,  1;  Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Moore, 
33  Ohio,  384;  McIiCan  v.  Interurban  Ry  Co.,  92  N.  Y.  Supp.,  77; 
In  re  Penalty  Cases,  92  N.  Y.  Supp.,  322. 

Should  the  statute  in  question  be  construed  to  authorize  the  cumu- 
lation of  penalties,  it  would  then  be  void  as  in*  contravention  of  article 
14  of  the  amendment  to  the  Constitution  of  the  United  States,  section 
1,  in  that  it  would  deny  to  the  offending  railway  company  due  process 
of  law  and  the  equal  protection  of  the  laws,  and  would  also  be  in  vio- 
lation of  section  13,  of  article  1  of  the  Bill  of  Rights  of  the  State 
of  Texas,  which  prohibits  the  imposition  of  excessive  fines,  and  pro- 
hibits the  infliction  of  cruel  or  unusual  punishment.  Seection  1,  ar- 
ticle 14,  of  the  amendments  to  the  Constitution  of  the  United  States ; 
section  13,  article  1,  Bill  of  Rights  of  the  State  of  Texas;  Cotting  v. 
Kansas  City  Stock  Yards,  183  U.  S.,  79;  Consolidated  Gas  Company 
V.  Meyer,  146  Fed.,  150;  ex  parte  Wood,  155  Fed.,  190;  State  of  Texas 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  100  Texas,  153;  Missouri,  K.  &  T. 
Ry.  Co.  V.  State  of  Texas,  97  S.  W.,  724. 

'Under  the  facts  in  this  case  the  shipments,  to  which  was  applied  the 
l*ate  complained  of,  were  foreign  shipments  and  constituted  a  part  of 
the  foreign  commerce  of  the  country,  and  were  therefore  properly  sub- 
jected to  the  rate  established  in  compliance  with  the  provisions  of  the 
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Interstate  Commerce  Acts  enacted  by  the  Congress  of  the  United 
States  in  pursuance  of  authority  given  in  the  commerce  clause  of  the 
Constitution  of  the  United  States.  Constitution  of  the  United  States, 
art.  1,  sec.  8,  subdivision  3,  18;  Act  of  Congress  of  U.  S.,  entitled 
"The  Act  to  Regulate  Commerce/'  approved  February  4,  1887,  and 
amendments  thereto,  known  as  the  Interstate  Commerce  Act,  especially 
sec.  1  thereof;  Houston  D.  N.  Co.  v.  Insurance  Co.  of  North  America, 
89  Texas,  1 ;  State  of  Texas  v.  International  &  G.  N.  R.  Co.,  31  Texas 
Civ.  App.,  219 ;  State  of  Texas  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  44  S.  W., 
642 ;  State  of  Texas  v.  Southern  Kansas  Ry  Co.,  49  S.  W.,  252 ;  Gulf, 
C.  &  S.  F.  Rv.  Co.  V.  Fort  Grain  Co.,  72  S.  W.,  419;  Gulf,  W.  T.  & 
P.  Ry.  Co.  V. "Barry,  45  S.  W.,  814;  The  Daniel  Ball,  10  Wallace  (U. 
S.)  557;  Texas  &  P.  Rv.  Co.  v.  Interstate  Commerce  Comm.,  162  U. 
S.,  197;  Hanley  v.  Kansas  City  So.  Ry.  Co.,  187  U.  S.,  617;  Railroad 
Comm.  of  La.  v.  Texas  &  P.  Ry.  Co.,  144  Fed.,  68;  Rosenbaum  Grain 
Co.  V.  Chicago,  R  I.  &  T.  Ry.  Co.,  130  Fed.,  46,  110;  Globe  Elev. 
Co.  V.  Andrew,  144  Fed.,  871;  Cutting  v.  Florida  Ry.  k  Nav.  Co., 
46  Fed.,  641;  Cosmopolitan  Ship.  Co.  v.  Hamburg  A.  P.  Co.,  13 
Interstate  Commerce  Comm.  Rep.,  266;  Baer  Bros.  M.  Co.  v.  Missouri 
Pac.  Ry.  Co.,  13  Interstate  Commerce  Comm.  Rep.,  329;  Eichenberg 
V.  Southern  Pac.  Co.,  14  Interstate  Commerce  Comm.  Rep.,  250; 
Leonard  v.  Kansas  City  So.  Ry.,  13  Interstate  Commerce  Comm.  Rep., 
573;  United  States  v.  Colorado  &  Northwestern  Ry.,  157  Fed.,  321. 

When,  under  the  provisions  of  the  Interstate  Commerce  Act,  a  car- 
rier makes,  publishes  and  files  with  the  Interstate  Commerce  Commis- 
sion tariffs  applicable  to  certain  movements  of  freight,  the  rate  fixed 
by  such  tariffs  is  conclusively  deemed  to  be  the  lawful  rate,  and  any 
departure  therefrom  is  prohibited  by  the  Interstate  Commerce  Act. 
Interstate  Commerce  Act  above  referred  to;  sec.  1,  Act  of  Feb.  19, 
1903,  commonly  known  as  the  Elkins  Act;  Texas  &  P.  Ry.  Co.  v. 
Abilene  Cotton  Oil  Company,  204  U.  S.,  447. 

If,  under  the  facts  in  this  case,  the  rate  fixed  by  the  Railroad  Com- 
mission of  the  State  of  Texas,  under  the  laws  of  the  State  of  Texas, 
was  applicable  to  the  shipments  in  question,  and  the  rate  established 
and  filed  with  the  Interstate  Commerce  Commission  in  obedience  to 
the  Interstate  Commerce  Act  enacted  by  the  Congress  of  the  United 
States  under  authority  of  the  commerce  clause  of  the  Constitution, 
was  also  applicable  to  the  shipments  in  question,  then  there  existed 
such  a  conflict  that  the  carriers  could  not  obey  one  statute  without 
exposing  themselves  to  the  penalties  prescribed  by  the  other,  and  in 
such  case  the  State  law  must  yield,  and  the  rate  fixed  in  obedience 
to  the  Interstate  Commerce  Act  must  prevail.  Constitution  of  United 
States,  art.  1,  sec.  8,  subd.  3  and  18;  Act  to  Regulate  Commerce,  ap- 

f roved  Feb.  .4,  1887,  and  amendments  thereto,  passed  by  Congress  of 
T.  S.;  Cosmopolitan  Ship.  Co.  v.  Hamburg  Am.  P.  Co.,  13  Inter- 
state Com.  Rep.,  266,  and  numerous  decisions  of  the  United  States 
Supreme  Court  and  Circuit  Courts  therein  cited  and  discussed; 
United  States  v.  Colorado  &  K  W.  Ry.  Co.,  157  Fed.,  329;  Armour 
Pack.  Co.  V.  United  States,  153  Fed.,  1 ;  Texas  &  P.  Ry.  Co.  v.  Inter- 
state Com.  Comm.,  162  U.  S.,  197. 
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Oreer,  Minor  &  Miller,  for  appellee. — In  order  for  a  shipment  from 
a  point  in  the  State  of  Texas  to  another  point  in  the  State  of  Texas 
to  become  a  part  of  a  foreign  shipment^  and^  therefore,  subject  to 
the  jurisdiction  of  the  Interstate  Commerce  Commission,  the  ship- 
ment in  question  must  be  a  continuous  one  from  the  origin  to  a 
fixed  foreign  destination,  and  the  freight  shipped  must  have  started, 
when  it  left  the  place  of  shipment,  on  its  final  continuous  journey  to 
a  known,  ftxed  foreign  destination;  and  the  provisions,  means  or 
arrangement  for  the  freight  to  proceed  to  its  foreign  destination  must 
have  been  made  in  the  contract  of  shipment;  that  is,  must  ari^e  out 
of  and  be  found  in  the  shipment  made  between  the  shipper  and  the 
carrier,  so  that  no  intervening  contract,  or  act,  or  arrangement  will 
be  necessary  to  cause  the  lumber  to  move  forward  through  the  port 
on  to  its  final  foreign  destination.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State 
of  Texas,  204  U.  S.,  403,  s.  c.  97  Texas,  274;  Coe  v.  Errol,  116  U. 
S.,  524;  Pennsylvania  B.  R.  Co.  v.  Knight,  192  U.  S.,  27;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.,  94;  Wabash,  St.  L.  &  P.  By. 
Co.  V.  Illinois,  118  U.  S.,  572;  Houston  D.  N.  Co.  v.  Insurance  Co. 
of  North  America,  89  Texas,  6;  The  Daniel  Ball,  10  Wallace,  565. 

The  defendants  are  both  and  each  liable  for  a  penalty  on  every 
shipment  on  which  it  practiced  extortion,  for  under  the  statute  they 
are  cumulative,  and  a  claim,  collection  or  suit  for  one  penalty  will 
not  satisfy  or  bar  a  claim  or  suit  for  another  and  for  a  distinct  ex- 
tortion, though  upon  the  same  kind  of  a  wrong.  Arts.  4573,  4675, 
4581,  Bev.  Stats,  of  Texas;  San  Antonio  &  A.  P.  By.  Co.  v.  Strib- 
ling,  86  S.  W.,  374;  s.  c,  99  Texas,  319;  Inman  v.  St.  L.  S.  W. 
By.  Co.,  37  S.  W.,  37;  Martin  v.  Johnson,  11  Texas  Civ.  App.,  633; 
Missouri,  K.  &  T.  By.  Co.  v.  State,  97  S.  W.,  724;  in  re  Snow,  120 
U.  S.,  286;  State  v.  Ilinois  So.  By.  Co.,  18  L.  B.  A.,  503;  Southern 
Rv.  Co.  V.  State,  75  N.  E.,  276 ;  Murray  v.  Gulf,  C.  &  S.  F.  By.  Co., 
63  Texaa,  411;  Pittsburg,  C.  &  St.  L.  By.  Co,  v.  Moore,  33  Ohio 
»y\i.^  Ot/tj. 

BEESE,  AsssociATE  Justice. — ^This  is  a  suit  instituted  by  the 
Sabine  Tram  Company,  a  lumber  manufacturing  corporation,  against 
the  Texas  &  New  Orleans  Bailroad  Company  and  the  Texarkana  '& 
Port  Smith  Bailway  Company  to  recover  excessive  freight  charges  on 
shipments  of  lumber  by  plaintiflPs  over  the  lines  of  railway  of  de- 
fendants, and,  in  addition,  statutory  penalties  for  such  overcharge. 

It  was  alleged  in  the  petition  that  at  various  times  from  September 
1  to  November  1,  1906,  plaintiff,  the  Sabine  Tram  Company,  shipped 
from  Buliff,  Texas,  a  station  on  the  line  of  the  Texarkana  &  Fort 
Smith  Bailway  Company,  to  Sabine,  Texas,  on  the  line  of  the  Texas 
ft  New  Orleans  Bailroad  Company,  over  the  lines  of  said  roads,  cer- 
tain carloads  of  lumber  consigned  to  the  said  Sabine  Tram  Company, 
'^Notify  W.  A.  Powell  Company;'*  that  the  lumber  was  received  by 
the  Texarkana  &  Port  Smith  Bailway  Company  and  by  it  carried  to 
Beaumont,  Texas,  at  which  point  it  was  turned  over  to  the  connecting 
carrier,  the  Texas  &  New  Orleans  Bailroad  Company,  and  by  it  car- 
ried to  destination  at  Sabine,  Texas,  and  there  delivered  to  plaintiff's 
order.     It  was  alleged  that  the  rate  of  freight  established   by  the 
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Railroad  Commission  of  Texas  for  carriage  of  said  lumber  was,  from 
Buliff  to  Beaumont;  four  cents  per  hundred  pounds,  and  from  Beau- 
mont to  Sabine  two  and  one-half  cents  per  hundred  pounds,  the  rate 
so  established  being  from  Buliff  to  Sabine  the  sum  of  such  two  rates, 
or  six  and  one-half  cents  per  hundred  pounds.  That  the  Texas  & 
Xew  Orleans  Bailroad  Company,  the  terminal  carrier,  on  the  arrival 
of  said  lumber  at  Sabine  demanded  for  itself  and  the  Texarkana  & 
Fort  Smith  Company,  acting  for  the  latter  company  as  'well  as  for 
itself,  fifteen  cents  per  hundred  pounds,  which  was  paid  by  plaintiff 
under  protest.  The  overcharge  sought  to  be  recovered  was  alleged  to 
be  $1,788.33,  and  in  addition  plaintiff  sought  to  recover  the  maximum 
penalty  of  $500  provided  by  statute  upon  each  carload  of  said  lumber. 

Defendant  set  up  by  way  of  defense  that  the  carriage  of  the  lumber 
from  Buliff  to  Sabine  was  in  the  way  of  transportation  of  the  same 
to  points  beyond  the  limits  of  the  United  States,  or  foreign  shipments, 
and  the  same  came  under  the  provisions  of  the  Interstate  Commerce 
Laws  of  the  United  States,  and  was  not  subject  to  rates  prescribed 
by  the  Texas  Bailway  Commission  or  the  laws  of  Texas;  and  further, 
that  the  fifteen  cents  per  hundred  pounds  charged  and  collected  as 
freight  was  the  proper  freight  charge  in  accordance  with  schedule  of 
freight  charges  filed  by  said  railroad  companies  respectively  with  the 
Interstate  Commerce  Commission,  to  which  said  shipments  were  sub- 
ject. Other  matters  were  set  up  by  way  of  defense  which  need  not 
be  here  specifically  set  out. 

The  substantial  defense  of  defendants  is  that  the  shipment  from 
Buliff  to  Sflbine  was  a  foreign  shipment  within  the  purview  of  the 
Constitution  and  laws  of  the  United  States. 

The  trial  court  instructed  the  jury  that  the  shipments  of  lumber  in 
question  were  subject  to  the  freight  rates  prescribed  by  the  Bailroad 
Commission  of  Texas,  and  that  plaintiffs  were  entitled  to  recover  the 
excessive  charges  as  claimed.  As  to  the  penalties  sued  for,  the  jury 
was  instructed  that  plaintiff  was  entitled  to  recover  under  the  statute 
for  five  separate  penalties  of  not  less  than  $125  nor  more  than  $500 
each,  that  is,  that  it  was  entitled  to  recover  in  penalties  not  less  than 
$625  nor  more  than  $2500  in  the  discretion  of  the  jury. 

Under  this  charge  the  jury  returned  a  verdict  for  plaintiff  against 
both  defendants  jointly  for  $1788.33  overcharge  of  freight,  and 
$1785  penalties,  upon  which  judgment  was  rendered.  From  the 
judgment,  their  motion  for  a  new  trial  having  been  overruled,  de- 
fendants  prosecute   this   appeal. 

There  seems  to  be  no  dispute  as  to  the  material  facts  with  the 
single  exception  of  the  amount  of  the  Texas  Commission  rate  applic- 
able to  the  shipments,  if  they  be  subject  to  such  rate.  The  evidence 
establishes  the  following  facts: 

At  the  date  of  the  transaction  in  question  the  Sabine  Tram  Com- 
pany was  engaged  in  the  manufacture  of  lumber  at  its  mill  at  Buliff, 
a  station  in  Texas  on  the  line  of  the  Texarkana  &  Fort  Smith 
Bailway  Company.  W.  A.  Powell  Company,  Limited,  was  engaged 
in  buying  lumber  for  export  to  different  points  in  Europe  through 
the  ports  of  Sabine  and  Port  Arthur,  both  in  the  State  of  Texas. 
On  August  28,  1906,  having  made  sales  to  customers  for  future  de- 
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livery  in  Europe  of  large  amounts  of  heavy  pine  lumber,  for  the  car- 
riage of  which  steamships  had  in  part  already  been  chartered,  to  fill 
such  contracts,  W.  A.  Powell  Co.  bought  of  the  Sabine  Tram  Company 
500,000  feet  of  heavy  pine  lumber  of  certain  dimensions,  to  be  de- 
livered during  the  months  of  September  and  October.  The  contract 
provided  for  delivery  either  in  the  water  at  Orange,  Texas,  or  f,  o.  b. 
cars  at  Sabine,  Texas,  at  the  option  of  the  seller.  The  seller  exercised 
the  option  to  deliver  at  Sabine,  a  station  on  the  line  of  the  Texas  & 
Jfew  Orleans  Eailway.  During  the  months  of  September  and  October 
th^  lumber  purchased  was  delivered  to  the  Texarkana  &  Fort  Smith 
Bailroad  at  Euliff,  to  be  by  it  transported  to  Beaumont,  the  terminus 
of  its  line,  and  thence  by  connecting  earner,  the  Texas  &  New  Orleans 
Bailway,  to  Sabine  and  delivery  to  the  Sabine  Tram  Company.  There 
were  twenty-four  several  shipments  of  the  lumber  on  as  many  different 
days,  the  shipments  embracing  thirty-three  cars,  for  which  thirty  sepa- 
rate bills  of  lading  were  executed  by  the  Texarkana  &  Fort  Smith 
road,  for  delivery  at  Sabine  to  Sabine  Tram  Company,  "Notify  W.  A. 
Powell  Company,  Limited.*'  No  other  contract  or  arrangement  was 
made  by  the  Sabine  Tram  Company  for  the  carriage  of  the  lumber 
except  that  evidenced  by  the  bills  of  lading  aforesaid.  Waybills  ac- 
companied the  shipments  upon  which  were  marked  in  pencil  "for  ex- 
port,'' but  the  Sabine  Tram  had  no  connection  with  or  knowledge  of 
the  making  of  these  waybills,  which  was  the  act  of  the  railway  com- 
pany alone.  According  to  the  course  of  dealing  between  the  parties 
these  bills  of  lading  were  endorsed  by  the  Tram  Company  and  sent 
through  a  bank  to  W.  A.  Powell  Company,  Limited,  at  New  Orleans, 
La.,  attached  to  a  draft  for  the  price  of  the  lumber,  which  being  paid, 
the  bills  were  delivered  to  Powell  Company  and  by  them  transmitted  to 
their  agent,  Flanagan,  at  Sabine.  In  case  of  most  of  the  shipments 
in  question  the  bills  of  lading  reached  Flanagan  at  Sabine  before  the 
arrival  of  the  lumber  for  which  they  were  given.  The  lumber  was 
carried,  under  the  shipping  contracts  or  bills  of  lading  aforesaid,  by 
the  Texarkana  &  Fort  Smith  road  to  Beaumont,  and  there  delivered 
to  the  Texas  &  New  Orleans  road,  by  which  it  was  carried  to  Sabine. 
Upon  arrival  at  the  station  of  Sabine  it  was,  by  direction  of  the  agent 
of  Powell  Company,  carried  without  delay  about  a  quarter  of  a  mile 
beyond  the  station  to  the  dock,  where  the  lumber  was  to  be  unloaded. 
The  lumber  was  unloaded  from  the  cars  into  the  water  of  the  slip 
in  reach  of  ship's  tackle,  ready  for  loading  into  the  ships.  The  Sabine 
Tram  Company  had  no  connection  with  this  further  carriage  or  switch- 
ing of  the  lumber  to  the  docks  after  its  arrival  at  the  station  of  Sabine, 
but  this  was  done  solely  at  the  instance  and  under  the  direction  of  the 
agent  of  Powell  Company.  The  transportatioT>  from  Buliff  to  Sabine 
was  entirely  within  the  State  of  Texas. 

The  rate  established  by  the  Bailroad  Commission  of  Texas  for  trans- 
portation of  lumber  from  Buliff  to  Beaumont  was  four  cents  per  hun- 
dred pounds,  and  from  Beaumont  to  Sabine  was  two  and  one-half 
cents  per  hundred  pounds,  and  by  order  regularly  made  by  the  said 
Commission  it  was  provided  that  the  through  rate  should  not  be  more 
than  the  sum  of  the  locals,  under  which  order  the  through  rate  de- 
mandable  from^  Buliff  to  Sabine  was  six  and  one-half  cents  per  hun- 
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dred  pounds,  the  orders  of  said  Commission  further  providing  for  a 
switching  charge  of  $1.50  per  car  from  Sabine  station  to  the  docks. 

According  to  a  schedule  of  freight  tariffs  filed  by  the  Texarkana  & 
Fort  Smith  Bailway  Company  with  the  Interstate  Commerce  Commis- 
sion, the  freight  charge  on  lumber  for  interstate  or  foreign  transpor- 
tation from  Buliff  to  Beaumont  was  ten  cents  per  hundred  pounds,  and 
according  to  like  schedule  of  freight  tariffs  filed  by  the  Texas  &  New 
Orleans  Bailroad  Company  with  the  Interstate  Commerce  Commission, 
from  Beaumont  to  Sabine  was  five  cents  per  hundred  pounds.  When 
these  tariffs  were  so  filed  is  immaterial,  except  upon  the  issue  of  good 
faith  on  the  part  of  defendants,  as  the  plaintiff  in  any  event,  regardless 
of  the  interstate  rate,  would  not  be  entitled  to  recover  in  this  suit 
if  the  Texas  Commission  rate  was  not  applicable,  which  would  only 
be  the  case  if  the  shipment  be  regarded  as  an  intrastate  and  not  a 
foreign  or  interstate  shipment,  which  is  the  fundamental  issue.  We 
find,  however,  that  the  rate  under  the  Act  of  Congress  relating  thereto, 
from  Ruliff  to  Sabine  was  fifteen  cents  per  hundred  pounds. 

When  the  lumber  had  been  switched  to  the  docks,  W.  A.  Powell 
Company,  through  their  agent,  presented  the  bills  of  lading,  and  de- 
manded the  lumber,  offering  to  pay  the  freight  charges,  which,  accord- 
ing to  the  course  of  dealing  between  the  parties,  they  were  to  pay  for 
the  Sabine  Tram  Company  who  owed  the  same,  and  which  it  was  to 
repay  to  Powell  Company.  The  Texas  &  Xew  Orleans  Company,  acting 
for  itself  and  the  Texarkana  &  Fort  Smith  Company,  demanded  the 
Interstate  Commission  rate  of  fifteen  cents  per  hundred  pounds,  hav- 
ing been  previously  instructed  by  the  Texarkana  &  Fort  Smith  Com- 
pany that  ten  cents  per  hundred  pounds  was  its  rate  from  Buliff  to 
Beaumont.  This  the  Powell  Company,  under  instructions  of  the 
Sabine  Tram  Company,  at  first  refused  to  pay,  but  after  communi- 
cating with  the  Tram  Company,  finally  paid  the  freight  at  this  rate 
under  protest,  in  order  to  get  possession  of  the  lumber. 

For  switching  from  Sabine  to  the  docks,  the  rules  and  orders  of 
the  Texas  Bailroad  Commission  would  allow  a  switching  charge  of 
$1.50  per  car  on  domestic  shipments,  and  if  foreign  or  interstate  ship- 
ments, the  Interstate  Commerce  Commission  tariffs  would  allow  a 
switching  charge  of  $2.50  per  car,  had  not  the  charge  for  this  service 
been  absorbed  in  the  15-cent  rate  established  aforesaid. 

Upon  shipment  of  freight  not  for  export,  only  forty-eight  hours* 
free  time  was  allowed  for  unloading  cars,  after  which  demurrage  was 
charged,  and  if  not  removed  from  railroad  premises  when  unloaded, 
a  storage  charge  was  made  in  addition.  No  such  charge  was  made 
upon  any  of  the  lumber  involved  in  this  suit. 

W.  A.  Powell  Company,  Limited,  regarded  the  shipments  in  con- 
troversy as  export  shipments,  and  demanded,  expected,  and  received, 
the  use  of  terminal  facilities,  additional  free  time,  and  other  privi- 
leges accorded  to  shippers  of  export  freight  under  export  tariffs.  The 
railway  company  knew,  when  the  freight  charges  were  collected,  that 
the  lumber  was  to  be  placed  in  its  slips  and  exported  to  Europe  on 
incoming  ships,  and  the  freight  was  believed  by  the  officers  and  agents 
of  the  railroad  company  at  the  time  the  charges  were  collected,  to 
constitute  foreign  commerce  and  to  both  permit  and  require  the  appli- 
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cation  of  the  rate  fixed  by  the  tariff  on  file  with  the  Interstate  Com- 
merce Commission^  and  his  rate  was  applied. 

All  the  lumber  in  question  was  in  fact  unloaded  from  the  cars  by 
W.  A.  Powell  Company,  Limited,  into  the  Texas  &  New  Orleans  Rail- 
road Company's  slips,  or  upon  its  docks,  in  reach  of  ship's  tackle,  and 
loaded  into  tte  ships  previously  chartered  for  the  purpose  by  W.  A. 
Powell  Company,  Limited,  which  steamships  carried  same  thence  direct 
to  Europe,  where  this  lumber  was  applied  upon  contracts  for  sale  in 
Europe  made  before  the  lumber  began  to  leave  Buliff,  and  made  in 
fact  before  the  lumber  was  purchased  from  the  Sabine  Tram  Company, 
and  before  it  was  sawed,  and  before  the  logs  from  which  it  was  sawed 
left  the  State  of  Louisiana  for  the  Sabine  Tram  Compan/s  mill  at 
Ruliff,  in  the  State  of  Texas.  One  of  the  ships  actually  waited  at  the 
docks  at  Sabine  for  the  arrival  of  part  of  the  lumber  which  consti- 
tuted a  portion  of  its  cargo. 

The  ship  which  carried  the  last  of  this  lumber  from  Sabine  to 
Europe  was  chartered  by  W.  A.  Powell  Company,  Limited,  for  this 
purpose  after  these  lumber  shipments  began  to  arrive  at  Sabine,  but 
before  all  of  the  shipments  had  left  Buliff. 

None  of  this  lumber  remained  in  fhe  slip  at  Sabine,  or  on  the  docks, 
except  for  the  time  necessary  to  await  the  arrival  of  the  particular 
ship  which  had  previously  been  chartered  for  the  purpose  and  desig- 
nated by  W.  A.  Powell  Company  as  the  ship  which  was  to  carry  that 
particular  lumber  from  the  port  of  Sabine  to  Europe. 

Any  shipment  of  lumber  intended  for  export  to  Europe,  and  in  fact 
shipped  from  any  point  in  Texas,  to  and  through  Sabine  as  its  port 
of  transhipment,  could  be  contracted  for,  billed  to  and  from  Sabine, 
shipped,  transported,  and  handled  in  every  particular  just  as  was  this 
lumber. 

W.  A.  Powell  Company,  Limited,  before  this  lumber  began  to  ar- 
rive at  Sabine,  took  out  a  blanket  policy  of  insurance,  protecting  same 
against  loss,  from  the  time  this  lumber  should  come  into  the  posses- 
sion of  W.  A.  Powell  Company,  Limited,  at  Sabine,  until  its  final 
delivery  by  W.  A.  Powell  Company,  Limited,  in  European  ports. 

At  the  time  this  lumber  was  shipped  it  was  destined  by  Powell 
Company  for  export  to  some  foreign  port,  but  the  particular  destina- 
tion of  any  particular  portion  of  the  lumber  was  not  fixed,  although 
the  destination  of  all  of  the  lumber  to  certain  foreign  ports  was 
known  and  fixed.  The  Sabine  Tram  Company  had  no  concern  with 
the  destination  of  the  lumber  after  it  came  into  the  hands  of  Powell 
Company,  and  had  no  particular  knowledge  thereof.  It  supposed  from 
the  fact  that  it  was  known  that  Powell  Company  were  exporters  of 
lumber,  from  the  character  of  lumber  which  was  such  as  was  intended 
for  export,  from  the  fact  that  Sabine  was  an  unimportant  place  at 
which  very  little  lumber  was  used,  and  from  other  facts  and  circum- 
stances known  to  millmen  generally,  that  the  lumber  was  intended  for 
export,  but  gave  that  matter  no  concern,  being  only  concerned  with 
the  delivery  of  the  lumber  to  Powell  Company  at  Sabine  station,  and 
paying  the  freight  thereon.  What  was  done  by  the  Texas  &  New  Or- 
leans Railroad  Company  after  the  arrival  of  the  lumber  at  Sabine,  in 
the  way   of  switching  to  the  docks,   allowance   of  certain  privileges 
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allowed  only  to  export  freight^  was  done  at  the  instance  and  for  the 
benefit  of  Powell  Company^  with  which  the  Tram  Company  had  no 
concern. 

The  difference  between  the  amonnt  demanded  and  received  by  the 
Texas  &  New  Orleans  Bailroad  Company  for  itself  and  the  Texarkana 
&  Fort  Smith  Bailway  Company,  and  the  Texas  Commission  rate  was, 
as  found  by  the  jury,  $1,788.33.  As  stated  before,  there  were  thirty- 
three  cars  of  the  lumber,  for  which  thirty  separate  bills  of  lading  were 
executed,  some  of  the  timbers  requiring,  on  account  of  their  length, 
two  cars,  which  accounts  for  the  difference  between  the  number  of 
cars  and  the  number  of  the  bills  of  lading.  The  shipments  were  made 
at  twenty-four  different  times,  that  is,  on  twenty-four  different  days. 
The  agent  of  the  Texas  &  New  Orleans  Company  at  Sabine  did  not 
make  separate  demands  upon  each  expense  bill,  but  allowed  them  to 
accumulate,  in  which  way  it  occurred  that  only  five  separate  demands 
for  freight  were  made  at  different  dates,  the  five  demands  covering  the 
entire  freight.  From  this  the  trial  court  arrived  at  the  conclusion 
that  the  defendants  had  incurred  liability  for  five  separate  statutory 

J>enalties,  of  not  less  than  $125  and  not  more  than  $500,  that  is,  not 
ess  than  $625  and  not  more  than  $2,500,  which  was  the  sole  issue 
submitted  to  the  jury. 

Upon  the  freight  bills  was  a  charge  for  wharfage  against  the  Tram 
Company  which  was  paid  by  Powell  Company  as  a  proper  charge 
against  them  and  not  against  the  Tram  Company.  Export  freight  was 
entitled  to  seven  days'  free  time  for  unloading,  and  thirty  days  free 
storage  on  the  docks  or  in  the  slips,  which  privileges  were  availed  of 
by  Powell  Company  in  handling  this  lumber. 

The  freight  bills  were  made  out  against  the  Sabine  Tram  Company, 
and  defendants  knew  that  Powell  Company  were  paying  the  freight 
for  the  Tram  Company. 

The  defendants,  in  charging  the  export  rate,  acted  under  the  ad- 
vice of  their  attorneys  that  the  facts  constituted  the  lumber  an  export 
shipment  and  subjected  it  to  the  Interstate  Commerce  Commission  rate. 

While  there  are  other  incidental  questions  presented,  the  funda- 
mental question  involved  in  this  appeal  is  whether  the  shipment  of 
the  lumber  was  a  transaction  falling  under  the  definition  of  foreign 
commerce.  If  it  was,  then  under  tiie  express  provisions  of  the  Act 
establishing  the  Bailroad  Commission  of  Texas  and  prescribing  its 
duties  and  authority,  neither  the  rate  fixed  by  such  Commission  nor 
the  provisions  of  the  statute,  upon  which  alone  the  claim  of  plaintiff 
rests,  have  any  application  and  its  suit  must  fail.    Art.  4280- (1). 

Without  pretending  to  discuss  seriatim  the  several  assignments  of 
error  and  the  propositions  thereunder,  we  will  dispose  of  the  several 
questions  which  are  therein  presented. 

In  the  view  we  take  of  the  opinion  of  the  Supreme  Court  of  this 
State  in  the  case  of  Gulf  C.  &  S.  P.  By.  Co.  v.  State  of  Texas  (97 
Texas,  274)  and  of  the  Supreme  Court  of  the  United  States  in  the 
same  case  (204  F.  S.,  403)  in  their  application  to  the  questions  here 
involved,  we  are  relieved  of  the  necessity  of  a  discussion  of  other  cases 
either  of  our  own  Supreme  Court  or  of  the  United  States  Supreme 
Court — the  ultimate  authority  in  the  decision  of  such  questions — ^upon 
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the  question  involved,  as  it  is  presented  by  the  record.  Nor  are  we 
concerned  with  what  may  appear  to  be  a  conflict  between  the  views 
there  expressed  and  earlier  decisions  of  either  of  said  courts.  We 
would  feel  compelled,  in  fact,  to  follow  decision  of  our  own  Supreme 
Court,  unless  such  decision  had  been  overruled  by  some  later  deci- 
sion of  the  tribunal  of  last  resort  in  such  cases,  upon  the  point  in- 
volved. Inasmuch,  however,  as  the  Federal  Supreme  Court  fully  ap- 
proved the  decision  of  the  Supreme  Court  of  Texas  in  the  case  cited, 
and  as  we  have  referred  to  no  later  decision  by  the  Federal  Supreme 
Court  which,  in  our  judgment,  tends  to  impeach  the  doctrine  there 
laid  down,  it  only  remains  to  determine  whether,  upon  the  facts  of 
the  case  of  Gulf  C.  &  S.  F.  Ry.  Co.  v.  State,  supra,  the  rule  of  deci- 
sion there  announced  is  applicable  to  the  facts  of  the  present  case. 

The  question  in  that  case  was  whether  the  movement  of  the  two 
cars  of  grain  from  Texarkana  in  Texas  to  Goldthwaite,  another  point 
in  Texas,  was  such  a  part  of  a  continuous  movement  from  Hudson, 
South  Dakota,  (or,  more  properly  from  Kansas  City,  Missouri,)  as 
to  constitute  the  former  shipment  an  interstate  shipment. 

If  the  grain  had  been  bought  by  the  Hardin  Grain  Company  of  the 
Harroun  Commission  Company  at  Goldthwaite,  for  delivery  to  the 
Hardin  Grain  Company  at  Texarkana,  the  latter  intending  the  grain 
for  its  purchaser  at  Kansas  City,  and  immediately  upon  its  delivery 
to  them  continuing  the  shipment  to  Kansas  City  with  only  such  in- 
terruption as  would  be  necessary  to  transfer  the  grain  to  another  car- 
rier for  transportation  under  a  new  and  different  contract  of  shipment 
or  bill  of  lading  to  its  customer  at  Kansas  City,  there  would  be  an 
exact  parallel  between  the  facts  of  that  case  and  of  this.  That  it  made 
no  difference,  in  determining  whether  the  movement  between  Texar- 
kana to  Goldthwaite  was  an  interstate  movement,  whether  it  was  from 
Kansas  City  to  Texarkana,  an  interstate  movement,  thence  to  Goldth- 
waite in  the  same  State,  or  from  Goldthwaite  to  Texarkana,  both  in 
Texas,  thence  to  Kansas  City,  outside  of  the  State,  is  shown  by  the 
following  quotation  from  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  cited  case,: 

"The  same  question  may  be  looked  at  from  another  point  of  view. 
Supposing  a  car  load  of  goods  was  shipped  from  Goldthwaite  to  Tex- 
arkana under  a  bill  of  lading  calling  for  only  that  transportation,  and 
supposing  that  the  laws  of  Texas  required,  subject  to  penalty,  that 
such  goods  should  be  carried  in  a  particular  kind  of  car,  can  there 
be  any  doubt  that  the  carrier  would  be  subject  to  the  penalty  although 
it  should  appear  that  the  shipper  intended  after  the  goods  had  reached 
Texarkana  to  forward  them  to  some  other  place  outside  the  State? 
To  state  the  question  in  other  words,  if  the  only  contract  of  shipment 
was  for  local  transportation,  would  the  State  law  in  respect  to  the 
mode  of  transportation  be  set  aside  by  a  Federal  law  in  respect  to 
interstate  transportation  on  the  ground  that  the  shipper  intended,  after 
the  one  contract  of  shipment  had  been  completed,  to  forward  the  goods 
to  some  place  outside  the  State?    Coe  v.  Errol,  116  U.  S.,  517.'' 

It  will  be  noticed  that  the  court  puts  the  case  of  the  owner  and 
shipper  himself  shipping  the  goods  upon  a  bill  of  lading  calling  for 
transportation  from  one  point  to  another  in  the  same  State,  intending 
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Iiimself  to  forward  them  from  such  point  to  some  point  without  the 
State,  in  this  respect  going  further,  probably,  than  the  Supreme 
Court  of  Texas.  The  case  is  very  much  stronger  here  against  the 
view  that  the  movement  to  Sabine  was  a  foreign  shipment,  in  that 
the  further  movement  of  the  lumber  after  reaching  Sabine  was  a  mat- 
ter with  which  the  shipper,  the  Sabine  Tram  Company,  had  nothing 
whatever  to  do,  and  which  was  never,  at  any  time,  in  its  mind,  ex- 
cept as  a  surmise  or  ^neral  idea  that  Powell  Company  intended  the 
lumber  for  foreign  shipment  after  delivery  to  them  and  after  it  be- 
came their  property,  upon  payment  for  the  same  and  delivery  of  the 
bills  of  lading.  We  make  no  excuse  for  the  following  extended  quo- 
tation from  the  opinion  of  Justice  Brewer,  speaking  for  the  United 
States  Supreme  Court  in  the  Santa  Fe  Railway  Company  case,  as 
what  is  said  is  so  apt  in  its  application  to  the  facts  of  the  present 
case: 

"It  is  undoubtedly  true  that  the  character  of  a  shipment,  whether 
local  or  interstate,  is  not  changed  by  a  transfer  of  title  during  the 
transportation.  But  whether  it  be  one  or  the  other  may  depend  on 
the  contract  of  shipment.  The  rights  and  obligations  of  carriers  and 
shippers  are  reciprocal.  The  first  contract  of  shipment  in  this  case 
was  from  Hudson  to  Texarkana.  During  that  transportation  a  con- 
tract was  made  at  Kansas  City  for  the  sale  of  the  corn,  but  that  did 
not  affect  the  character  of  the  shipment  from  Hudson  to  Texarkana. 
It  was  an  interstate  shipment  after  the  contract  of  sale  as  well  as 
before.  In  other  words,  the  transportation  which  was  contracted  for, 
and  which  was  not  changed  by  any  act  of  the  parties,  was  transporta- 
tion of  the  corn  from  Hudson  to  Texarkana — that  is,  an  interstate 
shipment.  The  control  over  goods  in  process  of  transportation,  which 
may  be  repeatedly  changed  by  sale,  is  one  thing;  the  transportation 
is  another  thing,  and  follows  the  contract  of  shipment  until  that  is 
changed  by  the  agreement  of  owner  and  carrier.  Neither  Harroun 
nor  the  Hardin  company  changed  or  offered  to  change  the  contract 
of  shipment  or  the  place  of  delivery.  The  Hardin  Company  accepted 
the  contract  of  shipment  heretofore  made  and  accepted  the  corn  to 
be  delivered  at  Texarkana,  that  is,  on  the  completion  of  the  existing 
contract.  When  the  Hardin  Company  accepted  the  com  at  Texarkana, 
the  transportation  contracted  for  ended.  The  carrier  was  under  no 
obligations  to  carry  it  further.  It  transferred  the  corn,  in  obedience 
to  the  demands  of  the  owner,  to  the  Texas  &  Pacific  Bailway  Company 
to  be  delivered  by  it,  under  the  contract  with  said  owner.  Whatever 
obligations  may  rest  upon  the  carrier  at  the  terminus  of  its  trans- 
portation to  deliver  to  some  further  carrier  in  obedience  to  the  instruc- 
tions of  the  owner,  it  is  acting  not  as  a  carrier,  but  simply  as  a  for- 
warder. N"o  new  arrangement  having  been  made  for  the  transportation, 
the  corn  was  delivered  to  the  Hardin  Company  at  Texarkana.  What- 
ever may  have  been  the  thought  or  purpose  of  the  Hardin  Company 
in  respect  to  the  further  disposition  of  the  com,  was  a  matter  im- 
material so  far  as  the  completed  transportation  was  concerned. 

**In  this  respect  there  is  no  difference  between  an  interstate  pas- 
senger and  an  interstate  transportation.  If  Hardin,  for  instance,  had 
purchased  at  Hudson  a  ticket  for  interstate  carriage  to  Texarkana, 
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inteBding  all  the  while  after  he  reached  Texarkana  to  go  on  to  Gold- 
thwaite,  he  would  not  be  entitled  on  his  arrival  at  Texarkana  to  a  new 
ticket  from  Texarkana  to  Qoldthwaite  at  the  proportionate  fraction 
of  the  rate  prescribed  by  the  Interstate  Commerce  Commission  for  car- 
riage from  Hudson  to  Qoldthwaite.  The  one  contract  of  the  railroad 
companies  having  been  finished,  he  must  make  a  new  contract  for  his 
carriage  to  Qoldthwaite,  and  that  must  be  subject  to  the  law  of  the 
State  within  which  that  carriage  was  to  be  made.'' 

The  facts  of  the  Santa  Fe  Railway  Company  case  are  thus  suc- 
cinctly stated  by  the  Supreme  Court  of  Texas: 

'^Tbe  substance  df  the  facts  as  found  by  the  trial  court  and  the 
Court  of  Civil  Appeals  seems  to  us  to  be  these:  The  Hardin  Qrain 
Company,'  doing  business  in  Kansas  City,  Missouri,  having  made  a 
contract  with  parties  at  Qoldthwaite,  Texas,  for  the  delivery  of  two 
car  loads  of  com  at  that  place,  in  order  to  comply  with  their  under- 
taking contracted  to  purchase  of  Harroun  Commission  Company,  who 
were  also  doing  business  at  Kansas  City,  Missouri,  and  had  an  agent 
at  Texarkana,  Texas,  the  same  quality  of  corn,  to  be  delivered  at  the 
point  last  named;  that  the  com  with  which  the  Harroun  Commission 
Company  proposed  to  fulfill  their  contract  was  shipped  from  South 
Dakota  to  Texarkana,  Texas,  through  Kansas  City,  Missouri;  that 
while  it  was  in  transit  at  the  latter  place  the  Harroun  Commission 
Company  became  apprised  of  the  fact;  that  the  com  was  delivered  at 
Texarkana,  Texas,  in  accordance  with  the  agreement,  to  the  Hardin 
Grain  Company,  who  thereupon  shipped  it  in  the  same  cars,  without 
breaking  bulk,  over  the  Texas  &  Pacific  Railway  and  its  connecting 
lines  to  Qoldthwaite,  Texas/' 

And  upon  these  facts,  in  disposing  of  the  question  of  whether  they 
constituted  interstate  shipment,  the  court  says: 

*TIere  the  Harroun  Commission  Company,  the  original  consignors, 
were  the  owners  of  the  corn  when  shipped  and  until  its  arrival  at 
Texarkana  and  delivery  there  to  the  Hardin  Qrain  Company  in  com- 
pliance with  their  contract  of  sale.  They  neither  intended  nor  con- 
templated any  shipment  beyond  the  point  to  which  it  was  consigned. 
When  the  com  was  delivered  to  them  at  Texarkana,  the  contract  on 
the  part  of  the  carriers  was  performed  and  the  carriage  so  far  was 
at  an  end.  Even  had  they  known  that  the  buyers  intended  to  have 
the  com  transported  to  a  further  point  in  Texas,  we  fail  to  see  that 
it  would  have  altered  the  case.  Having  ceased  to  be  the  owners  of 
the  com  upon  its  delivery  to  the  Hardin  Grain  Company  at  Texar- 
kana, as  contemplated  in  their  contract,  they  had  no  further  control 
over  it  nor  had  they  any  further  concern  with  it." 

As  said  by  the  Supreme  Court  of  the  United  States  in  its  opinion, 
it  made  no  difference  that  the  title  to  the  property  was  transferred  dur- 
ing the  course  of  the  transportation.  That  fact  did  not  affect  the 
character  of  the  movement  as  evidenced  by  the  terms  of  the  shipping 
contract.  As  a  reason  for  holding  that  the  contract  of  shipment  alone 
was  to  be  looked  to,  in  determining  the  character  of  the  transpor- 
tation. Justice  Brewer  says: 

'*It  must  be  further  remembered  that  no  bill  of  lading  was  issued 
from  Texarkana  to  Qoldthwaite  until  after  the  arrival  of  the  com  at 
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Texarkana,  the  completion  of  the  first  contract  for  transportation,  the 
acceptance  and  payment  by  the  Hardin  Company.  In  many  cases  it 
would  work  the  grossest  injustice  to  a  carrier  if  it  could  not  rely  on 
the  contract  of  shipment  it  has  made,  know  whether  it  was  bound  to 
obey  the  State  or  Federal  law,  or,  obeying  the  former,  find  itself 
mulcted  in  penalties  for  not  obeying  the  law  of  the  other  jurisdiction, 
simply  because  the  shipper  intended  a  transportation  beyond  that 
specified  in  the  contract.  It  must  be  remembered  that  there  is  no 
presumption  that  a  transportation,  when  commenced,  is  to  be  con- 
tinued beyond  the  State  limits,  and  the  carrier  ought  to  be  able  to 
depend  upon  the  contract  which  it  has  made  and  must  conform  to  the 
liability  imposed  by  that  contract.'* 

And  this  applies  with  much  more  force  to  the  facts  of  the  present 
case,  where  it  is  sought  by  appellants  to  determine  the  character  of 
the  shipment,  not  by  the  intentions  of  the  shipper  and  the  owners 
of  the  lumber,  but  by  the  intentions  of  the  consignee,  who  in  fact  had 
nothing  to  do  with  the  shipping  contract  when  made.  This  does  not, 
to  any  extent,  affect  the  doctrine  announced  in  Coe  v.  Errol  (116  U. 
S.,  517)  that  goods  become  the  subject  of  interstate  commerce  and 
pass  beyond  the  jurisdiction  of  the  State  when  they  have  been  shipped 
or  entered  with  a  common  carrier  for  transportation  to  another  State, 
or  have  been  started  upon  such  transportation  in  a  continuous  route  or 
journey.  The  effect  of  this  is  that  the  grain  did  not  begin  its  journey 
to  Goldthwaite  until  delivery  to  the  carrier  at  Texarkana  for  carriage 
to  that  point,  as  in  the  present  case,  the  lumber  did  not  begin  its 
journey  to  a  foreign  port  until  the  carriage  from  Buliff  to  Sabine 
had  terminated. 

To  us  it  seems  utterly  unreasonable  to  hold  that  the  character  of 
this  shipment  of  lumber  by  the  owner  from  one  point  in  Texas  to 
another  point  in  the  same  State,  there  to  be  delivered  to  its  own 
order,  under  a  shipping  contract  which  was  completely  performed  by 
delivery  at  the  point  of  destination  under  the  shipper's  contract,  should 
be  determined  by  the  intention  of  the  consignee  as  to  its  future  dis- 
position. If  allowing  the  terms  of  a  shipping  contract  in  a  case 
of  this  kind  to  determine  whether  the  transportation  shall  come 
under  the  protection  of  the  laws  of  Congress  as  interstate  commerce, 
would  place  it  in  the  power  of  the  owner  of  property  to  control  this 
matter,  we  must  confess  that  we  can  see  no  harm  in  this,  nor  any 
violation  of  the  spirit  or  purpose  of  the  provision  of  the  Federal 
Constitution  reserving  to  Congress  the  power  to  regulate  commerce 
between  the  States  and  with  foreign  nations,  and  the  laws  passed  in 
pursuance  thereof. 

Nor  do  we  think  that  this  case  can  be  distinguished  from  the  Santa 
Fe  Railway  Company  case  on  the  ground  that  that  case  involved  the 
question  of  an  interstate  or  intrastate  shipment,  while  this  involves 
the  question  of  a  foreign  or  intrastate  shipment.  The  difference 
between  the  authority  of  the  Interstate  Commerce  Commission  over  in- 
terstate traffic  and  foreign  traffic  in  that  it  has  control  only  over  such 
foreign  traffic  to  and  from  the  port,  and  not  over  the  ocean  carriage, 
does  not  at  all  affect  the  applicability  of  the  doctrine  announced  in  this 
case,  which  must  be  governed  by  the  same  rules  as  if  the  lumber  were 
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intended  by  Powell  Company  for  shipment  to  another  State,  instead 
of  to  a  foreign  country  not  adjacent  to  the  United  States. 

We  conclude  that  the  trial  court  rightly  held  that  upon  the  undis- 
puted evidence  the  shipment  was  an  intrastate  shipment,  and  governed 
by  the  rates  prescribed  by  the  Railroad  Commission  of  Texas. 

Appellants  presented  a  plea  in  abatement  to  the  effect,  in  sub- 
stance, that  under  the  provisions  of  article  4568,  Revised  Statutes, 
complaint  must  first  be  made  to  the  Railroad  Commission  of  Texas 
of  such  violation  of  law  as  is  here  complained  of,  and  that  there  must 
first  be  a  determination  by  the  Commission  that  the  rate  charged  is 
in  violation  of  law  before  suit  can  be  instituted  in  the  courts  to  re- 
cover for  such  violation.  Appellee  excepted  to  such  plea,  and  the 
court  sustained  the  exception  and  overruled  the  plea,  and  the  ruling 
is  assigned  as  error.  There  is  no  merit  in  the  assignments  and  they 
are  overruled. 

If  it  had  been  intended  by  the  Legislature  that  complaint  must 
first  be  made  to  the  Commission  before  suit  could  be  instituted  in  the 
courts  to  recover  overcharges  for  freight,  we  think  such  intention 
TTonld  have  been  more  clearly  expressed  than  is  done  in  this  article 
of  the  statute  which  merely  provides  that  such  complaint  may  be  made 
to  the  Commission.  It  is  provided  by  the  statute  that  if  upon  hearing 
of  such  complaint  it  is  found  that  there  has  been  a  violation  of  the 
law,  the  Commission  shall  first  determine  if  the  same  was  wilful.  If 
not  wilful,  the  offending  company  shall  be  called  upon  to  satisfy 
the  damage  done  to  the  complainant.  If  this  is  not  done,  or  if  the 
violation  is  found  to  be  wilful,  the  Commission  shall  institute  pro- 
ceedings to  colect  the  statutory  penalties  due  to  the  State,  which  are 
separate  and  distinct  from  those  allowed  the  complainant.  It  is 
further  provided  that  this  procedure  shall  not  abridge  nor  affect  the 
right  of  any  person  to  sue  for  any  penalty  that  may  be  due  any 
person  under  the  provisions  of  law.  Article  4575,  Revised  Statutes, 
under  which  this  suit  is  brought,  authorizes  suits  by  any  person  in- 
jured for  his  damages  and  also  for  the  penalties  provided.  We  can  not 
agree  with  appellants  that  by  the  express  provisions  of  the  latter  part 
of  article  4575,  saving  the  right  to  sue  for  penalties,  it  was  intended 
to  limit  the  right  thus  reserved  to  sue  for  statutory  penalties  and,  by 
implication,  to  prohibit  suits  for  recovery  of  the  actual  damages.  No 
express  provision  of  the  statute  is  necessary  to  give  to  the  person 
injured  by  a  violation  of  the  law  the  right  to  sue  for  and  recover 
his  actual  damages  for  the  injury,  and  it  was  probably  not  thought 
necessary  to  reserve  such  right,  or  to  provide  specially  that  it  should 
not  be  abridged  by  the  provisions  of  article  4568,  with  regard  to 
a  hearing  before  the  Railroad  Commission.  It  would  be  most  un- 
reasonable to  require  an  injured  person  to  first  apply  to  the  Com- 
mission before  suing  for  his  actual  damages,  but  to  leave  him  free  to 
sne  for  the  statutory  penalties,  and  such  was  not  the  intention  of  the 
Legislature. 

Under  the  provisions  of  the  statute  appellee  was  not  limited  to  the 
recovery  of  one  single  penalty,  but  was,  we  think,  under  article  4581, 
with  regard  to  cumulative  penalties,  entitled  to  recover  for  each  sepa- 
xate  violation  of  the  law,  or  each  separate  act  of  extortion  as  defined 
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by  article  4573.  In  view  of  article  4581,  which  was  intended  to  pro- 
vide expressly  for  the  cumulation  of  penalties  for  separate  violations 
of  the  law,  the  authorities  cited  by  appellants  in  support  of  their 
proposition  under  the  fourth,  fifth  and  sixth  assignments  of  error 
have  no  application.  As  each  act  of  extortion  is  distinct  and  com- 
plete in  itself,  for  which  the  statute  provides  a-  penalty  and  gives  a 
right  of  action  for  the  recovery  thereof,  where  there  is  more  than  one 
such  act  to  the  injury  of  any  person,  recovery  may  be  had  in  one 
suit  for  the  penalty  provided  for  each  act.  Nor  would  such  construc- 
tion of  the  act  render  it  violative  of  section  13,  article  1  of  the  Con- 
stitution of  the  State  prohibiting  the  imposition  of  excessive  fines. 
(State  of  Texas  v.  Laredo  Ice  Co.,  96  Texas,  461.)  Such  a  construc- 
tion of  the  statute  does  not  violate  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law,  nor  be 
denied  the  equal  protection  of  the  law. 

Appellants  by  their  answer  alleged  as  defense  that  the  rate  pre- 
scribed by  the  Bailroad  Commission  was  unreasonably  low  and  insuf- 
ficient to  aflPord  them  reasonable  compensation  for  the  services  per- 
formed and  required,  and  was  confiscatory  that  section  5  of  the  Act 
of  1891  (article  4564  Revised  Statutes)  properly  construed,  was  not 
intended  to  abridge  their  right  to  make  such  defense  in  this  suit, 
but  if  it  be  so  construed,  then  it  was  violative  of  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States  in 
that  thereby  appellants  were  denied  the  equal  protection  of  the  laws. 
The  section  of  the  Act  referred  to  is  as  follows,  and  is  set  out  in  full 
in  the  answer: 

*^n  all  actions  between  private  parties  and  railway  companies  brought 
under  this  law,  the  rates,  charges,  rules,  orders,  regulations  and  classi- 
fications prescribed  by  said  Commission,  before  the  institution  of 
such  action,  shall  be  held  conclusive  and  deemed  and  accepted  to 
be  reasonable,  fair  and  just,  and  in  such  respects  shall  not  be  con- 
troverted therein  until  finally  found  otherwise  in  a  direct  action 
brought  for  that  purpose  in  the  manner  prescribed  by  sections  6  and 
7  hereof.^' 

It  seems  clear  that  the  Act  referred  to  was  expressly  intended  to 
apply  to  such  a  case  as  is  presented  by  this  petition.  Its  purpose  is 
clear  and  nnmistakable.  Careful  provision  is  made  by  sections  6  and 
7  of  the  Act  (arts.  4565,  4566,  Revised  Statutes)  for  the  institution 
and  speedy  trial  and  final  disposition  of  actions  against  the  Railroad 
Commission  by  any  railroad  company  or  other  party  at  interest  who 
may  be  dissatisfied  with  any  rate,  classification,  rule,  charge,  order, 
act  or  regulation  adopted  by  the  Commission,  to  determine  whether 
the  same  is  unreasonable  or  unjust.  In  this  way  a  uniform  rule  is 
established,  binding  upon  the  railroad  company  and  shipper  alike,  and 
it  was  not  open  to  either  the  shipper  or  the  railroad  company  to  say 
that  any  rate,  rule,  classification  or  regulation  adopted  by  the  Com- 
mission was  unjust  or  unreasonable  until  it  was  so  declared  in  such 
a  proceeding  against  the  Railroad  Commission.  But  it  must  be  borne 
in  mind  that  a  direct  and  appropriate  proceeding  was  provided  in  the 
courts  of  the  country  through  which  this  question  might  be  deter- 
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mined  after  full  hearing  of  all  parties^  and  in  this  the  statute  in 
qaestion  is  vitally  different  from  that  held  unconstitutional  in  Chi- 
cago, M.  &  St.  P.  By.  V.  Minnesota  (134  TJ.  S.,  418).  We  are  un- 
able to  conceive  in  what  way  this  statute  can  be  said  to  deprive  ap- 
pellants of  the  equal  protection  of  the  law. 

There  is  no  logical  ground,  so  far  as  the  application  of  the  statute 
is  concerned,  to  distinguish  a  rate  which  is  unreasonable  because  it 
does  not,  after  paying  the  expense  of  the  service,  afford  at  least  some 
profit  on  the  investment,  to  which  the  railroad  companies  are  entitled, 
and  a  rate  which  is  unreasonable  and  unjust  in  that  it  does  not  return 
to  the  carrier  the  actilal  cost  of  the  service,  and  which  is  on  that 
account,  as  stated  by  appellants,  confiscatory;  between  a  rate  which 
barely  returns  the  actual  cost  of  the  service,  and  a  rate  which  returns 
less  than  that.  A  rate  is  unjust  and  unreasonable  in  the  one  case  as 
well  as  in  the  other.  There  is  only  a  difference  in  the  degree  of  un- 
reasonableness. An  infinitesimal  fraction  of  a  cent  might  determine 
whether  a  rate  was  simply  unreasonable,  or  so  unreasonable  as  to  be 
what  appellants  term  confiscatory. 

It  is  no  defense  to  appellee^s  claim  either  for  the  overcharge  or  the 
statutory  penalties  that  appellants  may  have  been  innocently  mistaken 
as  to  their  belief  that  under  the  facts  existing  with  regard  to  this 
shipment  they  had  a  right  to  charge  the  interstate  or  export  rate.  To 
allow  such  a  defense  would  practically  nullify  the  statute.  The  statute 
(art.  4575)  provides  that  the  railroad  company  shall  not  be  liable  for 
the  penalties  therein  provided  if  it  is  shown  that  the  overcharge  was 
unintentionally  and  innocently  made  through  a  mistake  of  fact.  The 
overcharges  here  complained  of  were  not  so  made.  Every  material 
fact  with  regard  to  these  shipments  which  could  affect  or  determine 
their  character  as  intrastate  or  export  were  as  well  known  to  appel- 
lants at  the  time  the  overcharges  were  made  as  they  are  now.  There 
was  no  substantial  dispute  upon  the  trial  as  to  these  facts,  and 
appellants  justify  the  charges  made  upon  the  existence  of  these  facts. 
Whether  they  constituted  an  export  shipment  or  an  intrastate  ship- 
ment was  purely  a  question  of  law,  not  even  a  minced  question  of  law 
and  fact.  As  to  this  question  of  law  the  appellants  were  mistaken. 
It  is  probably  a  harsh  rule  which  makes  them  liable  for  heavy  penalties 
imposed,  not  for  compensation,  but  for  punishment,  if  they  acted  un- 
der such  excusable  mistake  even  of  the  law,  but  it  is  so  written  and 
we  know  of  no  rule  of  judicial  action  which  would  authorize  us  to 
set  aside  the  plain  provision  of  the  statute  to  avoid  what  may  be  the 
harsh  consequences  of  its  enforcement  in  the  particular  case.  Courts 
of  equity  have  sometimes  relieved  parties  of  the  consequences  of  a 
mistake  of  law  sometimes  under  the  thin  disguise  of  declaring  it  a 
mixed  question  of  law  or  fact,  and  sometimes  without  even  this  dis- 
guise. (Swedesboro  Building  &  Loan  Asso.  v.  Gans  et  al.,  55  Atl., 
82;  Ramsey  v.  Allison,  64  Texas,  703;  Moreland  v.  Atchison,  19  Texas, 
309.)  But  there  is  no  room  for  the  exercise  of  this  equity  jurisdic- 
tion of  the  court  in  the  matter  of  the  enforcement  of  the  plain  pro- 
visions of  this  statute,  which  expressly  provides  that  for  a  mistake 
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and  constantly   recurring   coarse   of   foreign   commerce   passing    out 
through  the  port  of  Sabine.    The  motion  for  rehearing  is  overruled. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


United  States  Fideutt  &  Guaranty  Comfant  v.  Lillun  Buhreb 

£T   AL. 
Decided  June  30,  1909. 

Ouardlanihip— Bill  of  BeTlew— Appeal— JurlidlatioiL 

An  action  in  a  County  Court  to  review  and  correct  a  guardian's .  account 
is  a  probate  proceeding  whether  it  be  entered  on  the  civil  or  probate  docket  of 
said  court,  and  an  appeal  from  the  judgment  entered  in  such  action  lies  in  the 
first  instance  to  the  District  Court  of  the  county  and  not  to  a  Court  of  Civil 
Appeals. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  A.  E.  Amerman. 

Hunt,  Myer  &  Townee,  for  appellant. 

Lewie  Fogle  and  L.  C.  Kemp,  for  appellees. 

BEBSE,  Associate  Justice. — One,  Prank  H.  Wells,  was  guardian 
of  the  estate  of  Lillian  Kuhns  (now  Lillian  Buhrer),  a  minor,  tlie 
guardianship  being  administered  in  the  Probate  Court  of  Harris  County, 
At  the  September  term,  1905,  of  said  court  an  order  was  made  ap^ 
proving  the  final  account  of  said  guardian  and  discharging  him  from 
the  trust.  It  was  adjudged,  on  such  final  settlement,  that  the  guardian 
owed  the  ward  nothing.  On  March  8,  1906,  this  suit  was  filed  in 
the  County  Court  of  Harris  County,  by  the  said  Lillian,  joined  by 
her  husband,  A.  C.  Buhrer,  against  the  said  Frank  H.  Wells  and  the 
United  States  Fidelity  &  Guaranty  Company. 

The  petition  alleges  that  said  Wells  had  been  appointed  guardian 
of  plaintiff  and  that  the  Guaranty  Company  was  surety  on  his  bond. 
It  is  charged  that  the  guardian  failed  to  account  for  and  file  an  in- 
ventory of  all  property  belonging  to  the  estate  of  the  minor,  setting 
out  the  items  of  property  not  accounted  for;  that  he  had  fraudulently 
sold  certain  property  and  failed  to  account  for  the  proceeds;  and  that 
he  had,  in  his  final  account,  received  credit  for  certain  amounts  to 
which  he  was  not  entitled,  fraud  being  charged  in  the  matter  of 
Fuch  charges  against  the  estate  of  the  minor.  The  petition  concludes 
with  the  following  prayer: 

"Wherefore  plaintiffs  pray  that  citation  issue  commanding  defendants 
and  each  of  them  to  answer  this  bill,  and  that  upon  the  hearing  hereof 
this  court  will  review  the  accounts  of  said  guardian  of  the  estate  of 
Lillian  Kuhns,  minor,  and  compel  said  guardian.  Wells,  and  his  said 
surety,  defendants  herein,  to  account  to  plaintiffs  for  the  property 
which  said  guardian  failed  to  account  for  and  for  the  sums  so  wrong- 
fully expended  by  said  guardian,  in  the  sum  of  $937.50,  with  interest 
thereon  from  September  10,  1902.     That  said  defendants  be  decreed 
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to  pay  all  costs  of  court  including  the  costs  of  the  guardianship  pro- 
ceedings for  all  of  which  plaintiff's  pray  judgment/' 

The  case  appears  to  have  been  entered  on  the  civil  docket  of  the 
coart^  and  upon  the  trial  judgment  was  rendered  for  plaintiffs  against 
both  defendants  for  $349.08. 

As  showing  the  character  of  the  proceeding  we  make  the  following 
extract  from  the  judgment: 

*'It  is  therefore  considered  by  the  court  and  so  ordered,  adjudged 
and  decreed,  that  the  plaintiffs'  bill  of  review  be,  and  the  same  is 
hereby  allowed;  and  it  appearing  to  the  court  that  at  previous  term 
of  this  court  said  defendant,  Frank  H.  Wells,  was  duly  appointed 
guardian  of  the  estate  of  plaintiff,  Lillian  Buhrer,  then  Lillian  Kuhns, 
and  that  said  defendant  Wells  entered  into  a  bond  in  the  sum  of 
$1,000  conditioned  that  he  would  faithfully  and  properly  discharge  his 
duties  as  guardian  of  the  estate  of  said  Lillian  Kuhns  and  that  said 
defendant  the  United  States-  Fidelity  &  Guaranty  Company  became 
surety  on  said  bond.  And  it  further  appearing  to  the  court  that 
certain  items  in  the  annual  and  final  accounts  of  the  guardian  were 
improperly  charged  against  the  estate  of  said  minor,  Lillian  Kuhns, 
now  Lillian  Buhrer  plaintiff  in  this  cause  and  improperly  allowed  by 
the  court,  vi7. :    •    •    /* 

Prom  this  judgment  defendant  Guaranty  Company  gave  notice  of 
appeal  to  this  court,  and  the  case  is  here  on  appeal  from  the  judg- 
ment. 

Appellees  have  filed  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  case  is  a  probate  proceedings,  and  appeal  does  not  lie  direct 
to  this  Court  but  to  the  District  Court.  If  this  be  true,  it  is  a  matter 
of  which  this  Court  was  bound  to  take  notice  without  such  motion. 
Appellant  contends  that  the  case  was  entered  on  the  civil  docket  and 
tried  as  any  other  civil  case,  and  that  therefore  appeal  was  properly 
taken  direct  to  this  Court. 

Article  2789,  Bev.  Stats.,  with  regard  to  proceedings  in  guardian- 
ship, is  as  follows : 

"Art.  2789.  Any  person  who  may  consider  himself  aggrieved  by 
any  decision,  order  or  judgment  of  the  court,  or  by  any  order  of  the 
judge  thereof,  may  appeal  to  the  District  Court  as  a  matter  of  right, 
without  bond.'* 

It  is  further  provided,  by  article  2799  of  the  same  chapter,  that 
"any  person  may,  by  bill  of  review  filed  in  the  court  in  which  the 
proceedings  were  had,  have  any  decision,  order  or  judgment  rendered 
by  such  court,  or  by  the  judge  thereof,  reviewed  and  corrected  on 
showing  error  therein.'* 

On  such  appeal  to  the  District  Court  the  trial  shall  be  de  novo 
(Art.  2798). 

The  same  provisions  are  made'  with  regard  to  proceedings  in  the 
administration  of  estates.     (Art.  2255,  Rev.  Stats.) 

It  is  provided  by  section  8,  article  V,  of  the  Constitution  that  the 
District  Court  shall  have  appellate  jurisdiction  and  control  in  probate 
matters  over  the  County  Court  established  in  each  county  for  ap- 
pointing guardians  and  settling  the  accounts  of  guardians  and  for  the 
transaction  of  all  business  appertaining  to  estates.     The  jurisdiction 
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of  Courts  of  XJivil  Appeald  extends  to  all  "civil  cases'*  of  which  the 
County  Courts  have  original  jurisdiction.     (Cons.  art.  V,  sec.  6.) 

A  clear  distinction  is^  intended-  to  be  made  between  a  "civil  case" 
and  a  proceeding  in  probate  matters  in  the  County  Court,  and  this 
is  not  controverted  by  appellants,  but  the  contention  is  made  that 
a  bill  of  review,  such  as  the  present  suit,  is  such  a  civil  case,  and 
some  force  is  sought  to  be  attached  to  the  fact,  as  claimed,  that  the 
case  was  entered  upon  the  civil  docket,  or  the  "civil  side  of  the 
docket"  and  not  on  the  probate  docket  required  to  be  kept  by  the 
clerk.     (Arts.  1845,  1846,  Rev.  Stats.) 

We  do  not  think  that  the  fact,  as  stated  in  appellants  brief,  that 
the  case  was  entered  and  tried  on  the  civil  docket  affects  the  ques- 
tion presented  by  the  motion.  The  essential  character  of  the  pro- 
ceedings is  shown  by  the  pleadings  and  the  relief  sought  and  granted. 

The  bill  of  review  is  nothing  more  nor  less  in  its  effects  than  a 
rehearing  or  new  trial  as  to  the  matter  of  the  guardian's  accounts, 
of  which  the  County  Court  had  jurisdiction  as  a  court  of  probate, 
and  not  under  the  jurisdiction  conferred  upon  that  court  to  try  civil 
cases.  The  court  had  no  jurisdiction,  other  than  that  conferred  on 
it  as  a  court  of  probate,  to  review  the  guardian's  accounts.  (Freed- 
man  v.  Vallie,  75  S.  W.,  324.)  The  following  cases  show  that  ap- 
peals from  judgments  or  orders  of  the  County  Court  in  cases  of  such 
bills  of  review  are  to  the  District  Court,  though  the  direct  question 
was  not  raised.  (Young  v.  Gray,  60  Texas,  542;  De  Cordova  v. 
Sogers,  67  S.  W.,  1042;  Heath  v.  Layne,  62  Texas,  686.) 

This  court  has  no  jurisdiction  of  appeals  from  the  County  Court 
in  probate  matters,  but  such  appeals  are  to  the  District  Court  where 
the  case  is  to  be  heard  de  novo.  It  may  be  that  the  County  Court 
did  not  have  jurisdiction  to  render  judgment  against  the  sureties, 
except  under  its  jurisdiction  to  try  civil  cases.  (Timmins  v.  Bonner, 
68  Texas,  554;  Handy  v.  Woodhouse  25  S.  W.,  40;  Freedman  v. 
Vallie,  supra.  )  That,  however,  does  not  affect  the  question  here  pre- 
sented as  to  the  jurisdiction  of  this  Court  to  entertain  this  appeal. 
The  joinder  of  the  sureties,  and  judgment  against  them,  may  have 
been  improper,  but  that  does  not  render  this  other  than  a  probate 
proceeding. 

The  appeal  is  dismissed  for  want  of  jurisdiction. 

Dismissed. 
Approved  by  Supreme  Court  on  certified  question,  103  Texas,  557. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  T.  J. 

Anderson. 

Decided  January  13,  1010. 

Kaster  and  fierrant — ^KegUfirenoe — Contributory  KegUgence. 

The  foreman  of  a  fencing  crew  in  service  of  a  railway,  having  charge  of 
the  operation  of  a  hand  car  carrying  the  crew  to  the  place  of  lalK>r,  ran  the 
car  into  an  open  switch,  causing  its  derailment  and  his  injury.  The  switch 
had  been  opened  to  permit  the  entry  of  a  train  to  a  packing  house  on  the 
siding  and  left  in  that  condition  during  a  delay  incident  to  the  necessity  of 
icing  the  cars  of  packing  house  products.     It  was  properly  set  and  bore   a 
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target  indicating  that  the  switch  was  open,  which  could  easily  be  seen  by  the 
foreman  on  approaching  it  on  his  car.  No  other  provision  was  made  for 
warning  operators  of  hand  cars  of  the  position  of  switches,  and  they  were 
expected  to  observe  how  they  were  set  on  approaching  them  and  to  lift  the 
hand  cars  over  them  if  open,  and  this  customary"  method  of  operating  them 
was  known  to  the  foreman,  who,  through  inadvertence,  failed  to  notice  how  the 
switch  was  set,  which  a  glance  at  it  on  approaching  would  have  disclosed 
to  him.     Held: 

(1)  That  no  negligence  on  the  part  of  the  defendant  railway  was  shown 
by  these  facts,  the  warning  against  open  switches  by  the  position  of  the  switch 
target  being  adequate  to  protect  those  operating  hand  cars  with  due  care. 

(2)  That  plaintiff,  the  foreman,  was  guilty  of  contributory  negligence  in 
failing  to  observe  the  condition  of  the  switch  on  approaching  it. 

Appeal  from  the  District  Court  of  Titus  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

The  judgment  in  plaintiff's  favor  was  first  reversed  and  the  cause 
remanded,  in  an  opinion  which  has  not  been  designated  to  be  officially 
reported.  On  motion  for  rehearing  by  appellant,  the  judgment  was 
•reversed  and  rendered  in  favor  of  appellant.  Writ  of  error  was 
granted  and  this  judgment,  first  affirmed  by  the  Supreme  Court, 
was,  on  motion  for  rehearing,  reversed  and  the  cause  remanded.  Ander- 
Bon  V.  St.  Louis  S.  W.  Ky.  Co.,  104  Texas. 

Glass,  Estes,  King  &  Burford,  E,  B.  Perkins,  and  D.  Upthegrove, 
for  appellant. 

B.  0.  Evans,  J.  P.  Copeland,  and  L,  E.  Kenny,  for  appellee. 

LEVY,  Associate  Justice. — ^We  are  of  the  opinion  that  the  appel- 
lant's motion  for  rehearing  should  be  granted  and  its  assignments  of 
error  numbers  14  and  23  should  be  sustained.  The  assignments  pre- 
sent the  question  of  negligence  vel  non  of  appellee  in  the  facts  of 
the  case. 

As  stated  in  the  main  opinion,  shortly  before  appellee  came  down 
the  track  to  the  point  of  injury  some  cars  were  run  in  on  the  siding, 
and  the  switch  properly  set  to  the  siding,  for  the  purpose  of  bringing 
out  a  train-load  of  meat  from  the  packeries.  An  unexpected  delay 
in  icing  the  meat  caused  a  delay  of  the  train  on  the  switch-track. 
The  switch,  as  before  stated,  was  properly  set  for  the  side-track,  and 
was  properly  equipped  with  a  switch-target,  or  signal,  plainly  visible 
and  indicating  the  position  of  the  switch  and  the  track  that  it  was 
set  to  at  the  time  of  the '  injury.  No  defective  situation  as  to  the 
switch,  track  or  appliances  in  any  manner  appears  or  is  relied  on  in 
the  case.  The  switch  and  tracks  were  in  the  yard,  or  switching 
limits. 

By  this  petition  appellee  claims  that  appellant,  through  its  employes, 
negligently  left  the  switch  open  to  the  main  line  and  set  to  the  side- 
track, and  that  such  condition  and  position  of  the  switch  was  un- 
known to  him.  The  pleadings  and  evidence  would  not  warrant  the 
ruling  that  a  switch  temporarily  and  properly  set  to  a  siding  consti- 
tuted a  defect  as  such  in  the  road-bed  or  track.  Pleasants  v.  Baleigh 
etc.  Ry.  Co.,  121  N.  C,  492,  61  Am.  St.,  674,  28  S.  E.  267.     It  was 
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conclusively  shown  that  the  particular  rules  in  evidence  had  applica- 
tion only  to  regular  trains^  and  not  to  handcars.  A  handcar  is  not 
run  on  schedule  time,  and  is  employed  only  as  a  vehicle  of  or  con- 
venience for  transportation  of  the  particular  crew^  and  when  operated 
is  lifted  over  the  switches. 

The  question  in  the  facts  of  the  case  pointedly  arises,  was  the 
appellant  guilty  of  negligence  in  leaving  the  switch  set  to  the  switch- 
track?.  Appellant  had  the  legal  right,  and  it  was  a  proper  exercise 
of  such  right,  to  use  its  switch-track  in  the  proper  way  in  conducting' 
its  necessary  business  inside  its  yard  limits.  The  appellant  had  the 
right  to  direct  the  movements  of  its  trains  by  signals  alone,  if  the 
signals  on  same  were  adequate  to  give  notice  and  warning  and  the 
signification  known  to  the  employes.  Hannibal  &  St.  J.  Ry.  Co.  v. 
Kanaley,  39  Kan.,  1,  17  Pac,  324.  In  the  latter  case  it  is  said: 
^'The  law  only  requires  that  the  means  adopted  shall  be  brought  to 
the  knowledge  of  its  employes,  and  that  they  be  reasonably  well  cal- 
culated to  secure  the  safety  of  the  employes  if  obeyed.**  In  such  use 
of  the  switch-track  it  conclusively  appears  that  the  appellant  had 
equipped  the  switch-stand  that  works  the  switch,  as  stated  in  the  main 
opinion,  with  a  switch-target,  or  signal,  showing  a  red  space  and 
standing  as  high  as  a  man.  The  purpose  of  the  switch-signal  target 
is  to  warn  the  direction  for  which  the  switch  is  set  at  the  time,  and 
to  indicate  whether  open  or  not  to  approaching  trains;  and  aame 
stood  about  five  feet  from  the  track,  and  was  plainly  visible  for  a 
sufficient  distance  before  reaching  same.  It  conclusively  appears  that 
it  was  the  duty  of  operatives  of  handcars  within  the  switch  limits, 
as  was  known  to  appellee,  to  look  out  and  discover  the  position  of 
switches,  and  that  it  was  the  custom,  as  known  to  appellee,  not  to 
line  up  switches  in  the  yard  limits  with  handcars,  and  that  appellee 
knew  there  was  a  switch  in  the  yard.  The  switch-track  was  there 
on  the  ground  ahead  of  him,  and  he  saw  it  as  plainly  as  he  did  the 
main  line  he  was  on.  While  appellee  was  at  the  present  time  serving 
as  a  foreman  of  the  fencing  gang^  using  a  handcar  as  a  vehicle  of 
transportation  (and  it  was  under  his  control),  yet  it  affirmatively 
appears,  as  admitted  by  him,  that  he  had  for  some  years  worked  for 
appellant  in  a  section  crew  and  was  entirely  familiar  with  the  mode 
and  manner  of  operating  a  handcar  as  he  had  done.  In  the  circum- 
stances stated^  the  relative  duties  due  from  the  appellant  and  appellee 
to  each  other  are  evident.  If  in  the  use  of  the  switch-track  the  appel- 
lant adopted,  as  it  did,  the  method  and  custom  of  giving  notice  of 
the  switch  position  and  condition  by  means  of  the  switch-signal  target, 
then  appellee  had  the  right  to  expect  a  proper  discharge  of  this  duty, 
to  inform  him  of  the  use  and  position  of  the  switch-track,  so  as  to 
enable  him  to  protect  himself  against  injury  in  operating  the  handcar. 
Appellee  in  using  the  track  in  the  yard  and  operating  a  handcar 
therein,  owed  the  duty  of  lookout  for  the  switch  and  to  discover  its 
warning.  Did  appellant  discharge  its  duty?  Appellee  states,  as  to 
the  target,  "I  donH  know  whether  this  switch  had  one  or  not;"  but 
this  statement  of  his  is  made  clearer,  and  determines  its  probative 
force,  in  his  evidence  later  on  when,  in  respect  thereto,  he  testifies: 
^^I  donH  remember  noticing,  I  don't  know  positively.'*     He  nowhere 
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denies  that  the  target  was  there  and  properly  set.     All  the  witnesses 
in  the  ease  testifying  in  respect  to  the  signal  are  positive  that  it  was 
there  and  properly  set.     A  witness  of  the  appellee,  and  a  member 
of  his  crew,  says  he  saw  it  at  the  time  of  the  injury.     Bobbins,  a 
person  standing  near,  said:    "I  saw  a  handcar  run  o£f.     I  could  tell 
by  the  target  that  the   switch  was  open,   the  target  on  the  switch- 
stand.    ...    I  looked  to  see  and  could  see  that  it  was  open  by 
the  target.''    All  others  corroborate  this.     Two  minds  could  not  differ 
on  the  evidence  in  the  record  that  there  was  a  switch-signal  target 
and  that  it  was  properly  set  at  the  time  of  the   injury.     Appellee 
admits  that  he  was  approaching  the   switch-track   with   his   handcar 
under  control,  and  that  "on  the  ground  tliere  was  no  obstruction  be- 
tween me  and  the  switch-stand.*'    The  evidence  is  conclusive  that  the 
track  was  straight  for  a  long  distance   and  the  switch-signal  target 
plainly  visible,  and  that  there  were  no  obstructions  to  the  view.     Ap- 
pellee admits  that  "If  I  had  looked  at  the  switch-stand  or  target  I 
could  have  seen  it,  I  expect,   75  or  100  yards  before  I  got  to  it. 
.     .     .    That  would  have  been  in  ample  time  to  have  stopped.     .     .     . 
I   could  have  stopped  in  30  feet."     Before  reaching  the  switch   an 
automatic  derailer  was  passed,  it  conclusively  appears,  and  the  appellee 
had  the  handcar  set  over  the  derailer,  and  he  says,  "When  I  set  the 
handcar  over  I  could  have  seen  the  switch-stand,  if  I  had  looked." 
Did  he  know  the  signification  of  the  target?    He  admits  that  he  did. 
He  says:  "The  target  shows  what  position  the  switch  is  in.     .     .     .     If 
I  had  been  looking  directly  at  it  I  could  have  known  it  was  thrown  for 
the  side-track.     ...     I  would  have  stopped  the  car."  He  further  says 
that  if  he  had  looked  he  could  have  seen  and  known  the  position  of 
the  switch  by  "a  mere  glance,"  "just  a  flash  of  my  eye."    He  admits 
that  he  failed  to  look  for  the  signal,  though  having,  by  his  own  ad- 
mission, ample  opportunity  and  time  to  do  so.     It  being  conclusively 
shown  that  a  switch-signal  target  was  there  properly  set  and  ample 
and  sufficient  to  warn,  unceasingly  and  unerringly,  against  running 
into  the  switch,  could  appellee  reasonably  ask  the  jury  to  find,  and 
the  court  to  sustain  the  finding  as  warranted,  that  the  switch-signal 
target  was  not  there  properly  set,  or  that  its  warning  or  notice  was 
not  adequate  or  sufficient  to  protect  him  if  he  had  merely  glanced 
or  flashed  his  eye  in  that  direction,  as  he  was  in  duty  bound  to  do? 
It  follows,  we  think,  that  if  culpable  negligence  of  appellant  proxi- 
mately causing  the  injury  must  in  the  facts  of  this  case  be  predi- 
cated, and  we  do  not  think  it  could  be,  on  either  the  failure  to  give 
warning  or   the   insufficiency  of  the   warning,   then    in    either   event 
appellee  has  failed  to  show  negligence  on  appellant's  part.     Where 
essential  facts  in  the  record  are  such  that  only  one  conclusion  can  be 
drawn  from  them,  the  court  should  instruct  a  verdict.    Joske  v.  Irvine, 
91   Texas,  674,  44  S.  W.,  1059;  Sanchez  v.  Railway  Co.,  88  Texas, 
119,  30  S.  W.,  431. 

A  finding  by  the  jury  that  appellee  was  himself  not  guilty  of  negli- 
gence proximately  causing  the  injury  is  contrary  to  the  weight  of, 
and  is  not  warranted  by  the  evidence.  It  is  admitted  by  appellee 
that  he  did  not  keep  a  lookout  for,  or  even  look  at  all  in  the  direc- 
tion or  towards  the  switch  in  front  of  him  at  any  time  in  coming 
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down  the  main  line-  track  towards  the  switch.  It  is  admitted  by  him 
that  "if  I  had  looked  at  the  switch-stand  or  target  I  could  have  seen 
it*'  by  "a  mere  glance"  or  "just  a  flash  of  my  eye."  He  further  ad- 
mits, "I  could  have  seen  it,  I  expect,  75  or  100  yards  before  I  got 
to  it.  .  .  .  That  would  have  been  in  ample  time  to  have  stopped. 
.  .  .  I  could  could  have  stopped  in  30  feet."  As  before  stated,  he 
admits  its  signification  and  purpose,  and  admits  that  had  he  seen  it 
lie  would  have  stopped  the  car.  Appellee  gives  as  his  reasons  for 
not  looking  at  the  switch  or  signal,  that  it  was  because  he  was  in- 
tently watching  a  freight-train  at  the  depot  ahead  of  him,  and  be- 
cause a  negro  man  riding  on  the  handcar  was  standing  in  front  of 
him  at  the  time  and  in  the  way  of  his  looking,  and  because  there 
were  several  bridges  under  the  track  to  pass  over  and  he  did  not 
want  to  get  caught  on  them  if  the  freight-train  should  move  towards 
him.  The  switch-stand  and  signal  were  standing  five  feet  to  the 
right  of  the  track,  and  appellee  was  riding  on  the  right  of  the  car 
approaching  the  switch,  and  the  switch-stand  stood  about  as  high  as 
a  man's  head,  and  there  were  no  obstructions  on  the  ground  to  appellee's 
view.  None  of  the  reasons  given  by  him,  in  the  record,  would  justify 
his  failure  to  look  towards  the  signal,  as  he  had  merely  to  move  his 
head  around  the  negro  to  see,  by  a  mere  glance  or  flash  of  the  eye, 
the  signal.  He  admits  that  the  freight-train  was  standing  still  a 
quarter  of  a  mile  ahead  of  him.  He  says  in  respect  thereto,  "The 
train  was  standing  still.  .  .  .  The  switch  was  between  me  and 
the  train  I  was  looking  at.  ...  I  suppose  the  train  was  about 
three  or  four  hundred  yards  from  the  switch."  It  may  be  true  that 
appellee  did  not  know  at  the  time  how  long  the  train  might  stand 
there,  but  it  is  tme  that  at  the  moment  it  was  standing  still,  and  it 
is  true  that  it  did  stand  still  till  appellee  reached  the  switch,  and 
afterwards.  In  this  state  of  facts,  he  could  not  claim  that  his  mind 
was  so  perturbed  by  the  appearance  of  danger  to  him  as  thaf  he 
could  not  exercise  care  to  attend  to  his  duty  to  look  for  other  dangers. 
Even  if  such  appearance  upset  his  calm  thought  and  prudent  action 
in  other  matters,  still  it  appears,  as  admitted  by  him,  that  he  had 
ample  opportunity  and  time,  before  this  time,  to  look  at  the  derail- 
ment point  for  the  switch.  When  lifting  the  handcar  over  the  de- 
railment there  was  no  reason  given  or  apparent  in  the  record  why 
appellee  did  not  look,  as  at  that  time  there  was  nothing  to  keep  him 
from  looking  or  to  distract  his  attention.  He  admits  that  at  the 
derailment  point  in  the  yard,  and  before  he  reached  the  switch,  he 
could  have  seen  tlie  switch  if  he  *Tiad  looked."  It  conclusively  ap- 
pears, therefore,  that  appellee  had  opportunity  and  time  to  see  and 
look  for  the  switch  and  its  warning,  and  simply  neglected  to  look, 
and  could  have  seen  by  the  simple  act  and  exertion  of  looking,  and 
have  averted  his  injury,  as  he  admits,  by  looking.  He  failed  to  do 
so  and  was  injured,  under  the  admitted  facts.  Could  he  reasonably 
predicate  a  recovery  if  his  injury  was  due  to  his  own  want  of  care? 
We  think  not. 

Becaruse  in  the  record  there  is  a  want  of  legal  liability,  the  judg- 
ment, we  think,  should  be  reversed  and  here  rendered  for  appellant 
with  all  costs. 

Reversed  and  rendered. 
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Writ  of  error  granted.  Judgment  of  Court  of  Civil  Appeals  was  at 
first  afiBrmed,  but  on  motion  for  rehearing  was  reversed  and  the  cause 
remanded.    Anderson  v.  St.  Louis  S.  W.  Ey.  Co.  of  Tex.,  104  Texas. 


Farmer's  &  Mechanic's  National  Bank  v.  W.  T.  Hanks  et  al. 

Decided  April   13,  1910. 

1. — Contract — ^Indenmlty — ^Injury  by  Negligence. 

A  contractor  undertaking  the  repair  and  reconstruction  of  a  building  which 
continued  to  be  occupied  and  used  meanwhile  by  the  proprietor  and  his  tenants 
agreed  to  "be  wholly  responsible  for  damage  suits  arising  out  of  or  in  con- 
nection with  the  work,  both  on  account  of  parties  being  injured  on  the  work, 
damages  to  adjoining  property,  tenants,  or  otherwise."  An  employee  of  the 
contractor  engaged  in  plastering  the  elevator  shaft  was  struck  and  killed  by  the 
descending  elevator  through  the  negligence  of  the  servant  of  the  proprietor  of 
the  building  operating  it,  who  failed  to  give  the  plasterer  warning  of  the  move- 
ment of  the  elevator  as  he  had  promised.  Held  that  the  proprietor  sued  for 
causing  such  death  by  his  servant's  negligence  could  not  recover  over  against 
the  contractor,  on  such  agreement,  the  damages  adjudged.  The  damages  did 
not  arise  out  of  the  contractor's  work,  but  out  of  negligence  in  the  operation 
by  the  proprietor  of  his  elevator,  and  were  not  covered  by  the  contractor's 
agreement  with  him. 

2. — Hegllgence — Operation  of  Elerator. 

Evidence  considered  and  held  to  support  a  finding  of  negligence  on  the  part 
of  the  proprietor  of  a  building  in  the  operation  of  an  elevator  by  his  employee. 

8. — Same — ^Person  in  Dangerous  Position — ^Dnty  to  OIyo  Warning — Authority 

of  Servant. 

The  employe  of  a  contractor  being  engaged  in  work  inside  an  elevator 
shaft,  it  was  the  duty  of  the  proprietor  of  the  building,  continuing  the  opera- 
tion of  the  elevator  while  he  was  so  engaged,  to  give  him  warning  of  its  move- 
ment enabling  him  to  escape  from  danger,  and  the  proprietor's  servant  to 
whom  the  operation  of  the  elevator  was  solely  committed  had  implied  authority 
to  promise  to  the  person  exposed  to  danger  the  giving  of  such  warning.  What- 
ever was  proper  or  necessary  to  the  performance  of  the  legal  duty  owing  to 
such  person  by  the  proprietor  in  the  operation  of  his  elevator  was  within  the 
scope  of  the  authority  of  his  representative  to  whom  such  operation  was  com- 
mitted. 

4. — Contributory  Hegllgence — Bellance  on  Promised  Warning. 

Evidence  considered  and  beld  not  conclusive  of  the  contributory  negligence 
of  one  undertaking  to  do  work  (plastering)  inside  an  elevator  shaft  while  the 
operation  of  the  elevator  therein  was  continued,  he  having  been  promised  warn- 
ing of  the  movement  of  the  elevator  on  which  he  had  a  right  to  rely  and 
which  was  not  given. 

5. — ^Death — ^Negligence  of  Servant — Carrier — ^Eleyator. 

A  passenger  elevator  in  an  office  building  is  \t  "vehicle  for  the  convey- 
ance of  passengers"  within  the  meaning  of  subd.  1,  art.  3017,  Rev.  Stats.,  and 
the  proprietor  is  liable  for  death  caused  by  the  negligence  of  his  servants  or 
agents  in  operating  it.  (Reversed  upon  this  point  by  the  Supreme  Court  on 
writ  of  error.) 

6^— Bangerons  Position — ^Bnty  to  Warn. 

It  being  the  duty  of  one  operating  an  elevator  with  knowledge  of  the 
dangerous  position  of  a  workman  engaged  in  repairs  to  the  inside  of  the  ele- 
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vator  shaft  to  give  him  warning  of  moTements  of  the  elevator  threatening 
injury  to  him,  it  was  proper  to  submit  the  failure  of  the  person  to  whom  the 
operation  of  the  elevator  was  committed  to  give  such  warning  as  a  ground  for  a 
finding  of  the  fact  of  negligence,  irrespective  of  any  agreement  with  the  person 
ezpos^  to  danger  to  give  him  such  warning. 

7.*-CSluirge — ^Repeating  Instmotioni. 

There  is  no  error  in  refusing  requested  instructions  which  are  substantially 
embraced  in  the  charge  given. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  belov 
before  Hon.  B.  H.  Buck. 

Lamter  dk  Harrison  and  Harris  &  Harris,  for  appellant. — ^The  evi- 
dence fails  to  show  negligence  by  defendant.  Aetna  Ins.  Co.  v.  East- 
man, 72  S.  W.,  430;  Railway  Co.  v.  Bolster,  61  S.  W.,  42;  Bailway 
Co.  V.  Wiley,  118  S.  W.,  1127. 

The  elevator  boy  had  no  authority  to  bind  his  employer  by  a  prom- 
ise to  give  warning.  Bailway  Co.  v.  Anderson,  82  Texas,  518;  Bail- 
way  Co.  V.  Smith,  84  S.  W.,  853;  Bailway  Co.  v.  Jackson  &  Edwards, 
89*'S.  \V.,  969;  Bailway  Co.  v.  Black,  27  S.  W.,  120;  Jossaers  v. 
Walker,  1  Am.  Neg.  Bep.,  663;  Mann  v.  O'SuUivan,  6  Am.  Neg. 
Bep.,  417. 

Deceased  was  guilty  of  contributory  negligence.  Bailway  Co.  v. 
Wylie,  118  S.  W.,  1127;  Bailway  Co.  v.  Boyd,  105  S.  W.,  620;  Bail- 
way  Co.  V.  Kauffman,  101  S.  W.,  819;  Burns  v.  Lumber  Co.,  87  S. 
W.,  164;  Bailway  Co.  v.  Bobinson,  84  S.  W.,  412;  Bailway  Co.  v. 
Powell,  84  S.  W.,  674  and  authorities  cited;  Dallas  v.  Bailway  Co., 
76  S.  W.,  222;  Bailwav  Co.  v.  Miller,  70  S.  W.,  25;  Bodrigues  v. 
Bailway  Co.,  64  S.  W.,  1005;  Bailway  Co.  v.  Huber,  54  S.  W.,  1074. 

Under  the  undisputed  evidence,  the  negligence,  if  any,  in  this  case 
was  that  a  servant  of  the  defendant,  as  distinguished  from  that  of 
the  defendant  itself.  There  is  no  right  of  recovery  against  the  de- 
fendant for  a  death  resulting  in  that  way,  and  the  plaintiffs  are  not 
entitled  to  recover  in  this  case.  Halbert  v.  Texas  Tie  Co.,  107  S. 
W.,  692;  Ott  V.  Johnson,  101  S.  W.,  534;  Asher  v.  Cable,  1  C.C. 
A.,  703;  Griffin  v.  Mannese,  166  N".  Y.,  166;  Burgess  v.  Sowe,  96 
N.  W.,  99 ;  Seaver  v.  Bradley,  69  N.  E.,  795. 

Capps,  Cantey,  Hanger  dk  Short,  for  appellee  Bardon. — ^The  action 
of  the  court  was  proper  because  there  were  neither  allegations  nor 
proof  other  than  that  the  injury  was  caused  by  the  neglignece  of  the 
defendant  bank,  in  a  matter  not  connected  with  the  work  of  defendant 
Bardon  nor  by  reason  of  the  negligence  of  defendant  Bardon  or  of 
anyone  concerned  in  the  work  of  repairing  the  bank  building,  but  did 
occur  in  the  matter  of  the  operation  of  the  bank  building  as  an  office 
building,  and  by  reason  of  the  negligence  of  the  defendant  bank. 
G.  A.  Duerler  Mfg.  Co.  v.  Dullnig,  83  S.  W.,  889 ;  DuUnig  v.  Duerler 
Mfg.  Co.,  87  S.  W.,  332;  Barnes  v.  Met.  Street  By.  Co.,  95  S.  W., 
971;  Frey  v.  The  Fort  Worth  &  B.  G.  By.  Co.,  86  Texas,  465;  Stewart 
V.  Gordon,  65  Texas,  347. 

Such  contract  would  be  void  and  of  no  binding  force  upon  the 
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party  sought  to  be  held,  for  the  reason  that  where  one  is  guilty  o£ 
negligence  he  can  not  avoid  its  consequences  by  a  contract  fixing  it 
upon  one  not  a  party  to  such  negligent  act  nor  receiving  any  con- 
sideration for  assuming  responsibility  for  the  particular  act,  and  the 
contract  was  void  and  unenforceable  because  in  this  respect  there 
was  a  want  of  mutuality.  Tyler  Ice  Co.  v.  Coupland  &  Norman,  99 
S.  W.,  133;  Gulf,  C.  &  S.  P.  By.  Co,  v.  McQown,  65  Texas,  647; 
Southern  Express  Co.  v.  Hill,  98  S.  W.,  371;  St.  Louis  &  S.  F.  By. 
Co.  V.  Pearce,  101  S.  W.,  760;  Jones  v.  Gammel-Statesman  Publish- 
ing Co.,  91  S.  W.,  191;  National  Oil  &  Pipe  Line  Co.  v.  Teele,  95 
Texas,  586;  Boberts  v.  McFadden,  74  S.  W.  105. 

By  the  terms  of  the  language  used  in  the  specifications,  the  defend- 
ant Bardon  would  not  be  liable  under  any  of  the  facts  or  all  of  the 
facts  of  this  case  to  the  bank.  Leslie  v.  Bell,  84  S.  W.,  491;  Allen- 
West  Com,  Co.  V.  Peoples  Bank,  84  S.  W.,  1041. 

B.  D.  Shropshire  and  McLean  &  CarlocJe,  for  appellees  W.  T.  Hanks 
et  al. — The  jury,  under  the  facts  of  the  case,  were  justified  in  finding 
that  Page,  in  the  operation  of  said  elevator  under  said  circumstances, 
was  authorized  impliedly,  if  not  expressly,  to  agree  with  Hanks  that 
during  the  running  of  the  elevator  while  the  said  Hanks  was  doing 
the  said  work  in  the  elevator  shaft  the  said  Page  would  give  him 
warning  of  the"  approach  of  said  elevator.  Burnett  v.  Oechsner,  92 
Texas,  589;  Bailway  Co.  v.  Zantzinger,  93  Texas,  66;  Bailway  Co. 
V.  Cooper,  88  Texas,  607;  Bailway  Co.  v.  Anderson,  82  Texas,  518; 
136  Fed.  566. 

In  view  of  the  promise  of  warning  given  to  him  by  the  elevator  man, 
it  became  a  question  for  the  determination  of  the  jury  whether  or 
not  the  deceased  Hanks  was  guilty,  of  negligence,  which  proximately 
contributed  to  produce  his  death.  Waggoner  v.  Porterfield,  118  S. 
W.,  1096;  Bailway  Co.  v.  Mathis,  101  Texas,  351;  Bailway  Co.  v. 
Day,  118  S.  W.,  744;  Bailway  Co.  v.  Keff^,  37  Texas  Civ.  App.,  588; 
Bailway  Co.  v.  Vestal  86  S.  W.,  790;  Dupree,  Beceiver,  v.  Tamborilla, 
27  Texas  Civ.  App.,  607;  Industrial  Lumber  Co.  v.  Bivens,  105  S. 
W.,  831;  Smith  v.  Oil  Co.,  41  Texas  Civ.  App.,  267;  Bailway  Co. 
V.  Gasscamp,  69  Texas,  545;  Bailway  Co.  v.  Groves,  44  Texas  Civ. 
App.,  63;  Bichardson  v.  Bailway  Co.,  123  S.  W.,  26;  Bailway  Co.  v. 
Hamby,  123  S.  W.,  731.  To  authorize  the  court  to  take  the  question 
of  negligence  or  contributory  negligence  from  the  jury,  the  evidence 
must  be  of  so  conclusive  a  character  that  there  is  no  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusion  to  be  drawn  from  it.  Bail- 
way  V.  Boyd,  101  Texas,  411;  Wallace  v.  Oil  Co.,  91  Texas,  19; 
Lee  V.  Bailway  Co.,  89  Texas,  588.  As  bearing  on  the  question  of 
contributory  negligence  we  desire  to  call  the  court's  special  attention 
to  the  following  cases  very  much  in  point:  Harmer  v.  Beed  Apart- 
ment Co.  (N.  J.),  53  Atl.,  402.  (This  case  is  almost,  on  all  fours 
with  the  case  at  bar);  Anderson  v.  Northern  Mill  Co.  (Minn.),  44 
N.  W.,  315;  Western  Electric  Co.  v.  Hanselmann,  136  Fed.,  564. 

An  elevator  car  in  an  office  building  such  as  is  shown  by  the  evi- 
dence in  this  case,  habitually  used  for  the  transportation  of  passengers, 
comes  within  the  meaning  of  the  term  "other  vehicle  for  the  convey- 
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ance  of  goods  or  passengers"  in  the  first  section  of  article  3017  of  the 
Revised  Statutes,  and  where  it  is  shown  that  death  has  resulted  to  a 
human  being  by  reason  of  the  negligence  of  the  agent  of  the  owner 
of  the  said  elevator  car,  damages  are  recoverable  under  the  said  statute. 
Sayles  Statutes,  art.  3017;  Kirby,  Receiver,  v.  Owens,  120  S.  W.,  936; 
Cunningham  v.  Neal,  107  S.  W.,  539;  1  Thompson  on  Negligence,  sec. 
1078;  Mitchell  v.  Marker  62  Fed.,  139;  8.  c.  25  L.  R.  A.,  33;  Tread- 
well  V.  Whittier,  80  Calif.,  574;  s.  c.  5  L.  R.  A.,  498;  Goodsell  v. 
Taylor,  4  L.  R.  A.  673;  Southern  Bldg.  Asso.  v.  Lawson,  37  S.  W., 
87-  Kentucky  Hotel  Co.  v.  Camp,  30  S.  W.,  1011;  Ray  on  Negligence, 
308. 

LEVY,  Associate  Justice. — ^Between  10  and  11  o'clock  of  the 
morning  of  October  15,  1906,  while  S.  B.  Hanks,  aged  about  22  years 
and  son  of  appellees  Hanks,  was  engaged  in  the  work  of  plastering  in 
tlie  elevator  shaft,  he  was  killed  by  the  descending  elevator  car  being 
operated  by  appellant's  employe  in  charge  and  control  thereof.  The 
appellant  was  the  owner  of  a  six-story  office  building  in  the  City  of 
Fort  Worth,  known  as  the  'TToxie  Building,"  and  tenanted  by  a  great 
many  different  people.  Appellant  constructed  and  owned  and  operated 
a  passenger  elevator  therein  to  carry  persons  vertically  from  one  story 
in  the  building  to  another,  which  was  used  for  the  transportation  of 
passengers  generally.  All  persons  having  business  had  the  right  and 
did  commonly  use  the  same.  The  building  is  one  of  the  most  public 
places  in  the  city,  and  the  elevator  was  used  by  hundreds  of  people 
daily.  It  was  proved  that  it  was  advantageous  to  the  owners  of  the 
building  in  renting  the  building,  as  it  would  not  be  possible  to  rent 
the  upper  stones  advantageously  without  the  use  of  an  elevator.  The 
elevator  car  was  about  6x6  feet  square  and  between  10  and  12  feet 
high,  and  accomodated  several  people,  and  weighed  about  a  ton.  The 
elevator  car  is  run  by  electricity,  and  works  inside  a  shaft  about  6x6 
feet  square  extending  from  the  lower  floor  of  the  building  upward 
to  the  top  floor  of  the  building.  The  movement  of  the  elevator  car 
is  controlled  by  means  of  a  handle  that  comes  out  of  the  top  of  the 
controller  box;  and  by  turning  it  one  way  the  car  ascends,  and  by 
turning  it  another  way  the  car  descends.  For  the  purpose  of  running 
the  car  the  appellant  placed  Willie  Page  in  charge  and  control  thereof, 
and  he  was  charged  with  the  duties  of  running  and  operating  the 
elevator  car  and  had  sole  charge  and  control  for  such  purposes  from 
seven  o'clock  in  the  morning  until  seven  o'clock  in  the  evening  except 
during  the  noon  hour  of  the  day,  when  the  elevator  was  under  the 
control  of  the  electrician  of  the  building.  No  other  person  but  Page 
ran  and  operated  the  car  during  the  day  except  at  the  noon  hour. 
Appellant  had  entered  into  a  written  contract  with  John  Bardon  to 
make  certain  repairs  on  the  building,  and  he  had  a  sub-contract  with 
Kuhlman  covering  the  plastering  to  be  done.  A  part  of  the  plaster- 
ing in  the  elevator  shaft  had  fallen  out,  and  Kuhlman  employed  de- 
ceased to  replaster  the  place  where  it  had  fallen  out,  and  at  the  time 
of  the  injury  in  suit  deceased  was  at  the  work  of  replastering  in  the 
shaft.  In  order  to  do  this  work  it  was  necessary  for  deceased  to 
lean  his  body  over  inside  the  elevator  shaft,  and  this  would  place 
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him  in  the  path  and  way  of  the  elevator  car  if  descending.  The 
place  where  tiie  work  was  to  be  done  was  about  a  foot  below  the  line 
of  the  floor,  and  the  work  could  have  been  finished  in  about  fifteen 
minutes  by  stoi)ping  the  running  of  the  elevator  so  as  to  be  unin- 
terrupted. The  elevator  car  was  not  stopped  from  running,  but  con- 
tinued to  be  operated  at  and  during  the  time  the  work  was  being 
done  by  deceased.  The  appellant^s  servant  in  charge  of  the  elevator 
and  operating  same  testified  that  he  knew  that  deceased  was  working 
in  the  shaft  on  the  second  floor,  and  "before  going  to  work  there  that 
day  Mr.  Hanks  either  asked  me  to  or  I  told  him  that  I  would — I 
can  not  say  which — ^but  I  agreed  to  call  out  to  him  as  I  went  up 
and  came  down.  I  can  not  state  whether  he  asked  me  to  or  whether 
I  told  him  I  would.  The  purpose  of  my  calling  out  to  him  was  to 
let  him  know  that  I  was  near  him  in  time  to  give  him  time  to  get 
out  of  the  way.  I  just  called  out  to  him  to  let  him  know  that  I 
was  coming.^*  Hanks,  the  deceased,  in  doing  the  work  of  plastering 
was  lying  on  his  stomach,  and  had  to  reach  over  with  one  arm  down 
in  the  shaft,  and  that  threw  his  head  and  part  of  his  shoulders  inside 
the  shaft.  The  employee  operating  the  elevator  testified:  "After  I 
made  this  arrangement  with  Mr.  Hanks,  by  which  I  was  to  call  out 
to  him,  I  think  I  passed  him  about  twelve  times  carrying  passengers 
up  and  down,  and  on  each  of  these  occasions  I  called  out  to  him  in 
plenty  of  time  for  him  to  get  out  of  the  way.  I  knew  he  was  work- 
ing in  there  and  that  if  I  did  not  give  him  the  signal  and  notify 
him  he  was  liable  to  be  hurf  He  further  testifies:  "I  am  not  sure 
where  I  had  start-ed  from  just  before  the  accident  occurred,  but  I 
think  I  left  the  top  floor  and  came  down  without  a  stop.  When  I 
left  the  top  floor  I  had  some  passengers  in  the  car,  four  if  I  am  not 
mistaken.  I  did  not  give  to  Mr.  Hanks  any  notification  that  I  was 
coming  down  on  the  last  trip  that  I  made.  I  knew  at  the  time  that 
he  was  at  work  underneath  the  car.  I  don't  know  how  it  was  that  I 
came  not  to  notify  him.*'  He  testified  positively  both  on  direct  and 
cross-examination  that  before  descending  with  the  elevator  just  before 
the  injury  to  deceased,  he  gave  no  warning  to  deceased  that  he  was 
about  to  descend  with  the  elevator.  That  no  warning  was  given  by 
the  operator  of  the,  elevator  before  deceased  was  struck  is  testified  to 
by  two  of  the  passengers  in  the  elevator  at  the  time.  The  speed  of 
the  elevator  is  shown  to  be  325  feet  a  minute,  and  "it  was  running 
fast  when  it  struck  Mr.  Hanks.*'  The  elevator  car  -struck  deceased 
while  it  was  descending,  and  caught  his  body  between  the  floor  of  the 
building  and  the  floor  of  the  car,  killing  him. 

By  the  petition  appellees  claim  that  appellant  desired  to  operate 
the  elevator  while  the  work  of  plastering  was  progressing,  and  Page, 
the  operator,  clothed  with  authority  of  appellant  to  do  whatever  was 
necessary  in  the  operation  of  the  elevator  car,  agreed  and  promised 
deceased  that  while  he  was  performing  the  work  of  plastering  the 
elevator  shaft  warning  would  be  given  deceased  by  Page  before  start- 
ing the  elevator  car  either  up  or  down  the  shaft,  so  as  to  give  de- 
ceased an  opportunity  to  withdraw  from  danger,  and  also  to  handle 
the  elevator  at  a  slow  rate  of  speed  and  keep  the  same  under  perfect 
control  BO  as  to  avoid  injury  to  him  while  he  was  engaged  in  the 
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work  of  plastering,  and  that  this  employe  negligently  failed  to  give 
him  this  warning  and  thereby  caused  his  death.  The  appellant  an- 
swered by  general  denial,  contributory  negligence  and  assumed  risk. 
It  also,  by  cross-action  against  John  Bardon  upon  contract  to  be 
responsible  as  an  independent  contract  for  damages  for  injury  inci- 
dent to  his  work,  sought  judgment  for  like  amount  awarded  against 
"Tt  in  favor  of  appellees.  Bardon  answered  by  denial,  and  specially 
a  want  of  contractual  liability.  Judgment  was  entered  in  favor  of 
appellees  Hanks  against  appellant,  and  in  favor  of  Bardon  against 
the  cross-action  of  appellant,  in  accordance  with  the  verdict  of  a  jury. 

All  the  issues  of  fact  were  decided  by  the  jury  against  the  conten- 
tion of  appellant,  and  they  are  supported  by  the  evidence.  We  can- 
clude  that  appellant  through  its  employe  was  guilty  of  negligence  as 
plead,  proximately  causing  the  death  of  deceased,  and  that  deceased 
was  not  guilty  of  contributory  negligence,  and  that  appellees  are  not 
precluded  from  recovery  on  assumed  risk  by  deceased,  and  that  the 
amount  recovered  is  sustained  by  the  evidence. 

After  stating  the  case. — By  the  first  assignment  it  is  contended 
that  the  court  erred  in  peremptorily  instructing  a  verdict  for  John 
Bardon.  Appellant  made  Bardon  a  pariy  and  asked  a  like  judg- 
ment against  him  that  might  be  rendered  against  it,  on  the  ground 
that  Bardon  had  agreed  in  writing  with  it  that  he  would  "be  wholly 
responsible  for  damage  suits  arising  out  of  or  in  connection  with  the 
work,  both  on  account  of  parties  being  injured  on  the  work,  damages 
to  adjoining  property,  Hoxie  Building  tenants,  or  otherwise.  Bardon 
had  contracted  with  appellant  to  reconstruct  the  building.  The  plain- 
tiffs sued  the  appellant  alone,  and  founded  the  action  upon  a  tort 
committed  by  the  appellant.  To  the  pleading  of  appellant  Bardon 
and  the  appellees  interposed  demurrer  claiming  that  the  two  suits 
were  multifarious  and  could  not  be  joined.  It  does  not  appear  that 
the  court  acted  on  the  demurrer.  A  peremptory  instruction  to  the 
jury  was  given.  Under  the  facts  of  this  case  the  court  did  not 
err.  There  was  neither  allegations  nor  proof  that  the  injury  was 
caused  by  the  negligence  of  Bardon,  or  any  of  his  employes  con- 
cerned in  the  work  of  repairing  the  building,  or  in  a  manner  con- 
nected with  the  work  of  Bardon  in.  repairing  the  building.  The  in- 
jury was  alleged  and  proved  to  ^be  caused  by  the  negligence  of  the 
appellant  through  its  own  servant  in  the  matter  of  the  operation  of 
the  building  as  an  office  building,  and  not  otherwise.  It  was  wholly 
due  to  the  negligent  operation  of  the  elevator  that  the  death  was 
caused.  Bardon  had  nothing  to  do  with  the  operation  of  the  elevator 
and  its  operation  had  no  connection  with  his  work  of  repairing  the 
building.  The  contract  in  terms  was  to  be  liable  for  injury  "arising 
out  of  or  in  connection  with  the  work*'  of  repairing  the  building.  Giv- 
ing the  contract  clause  full  force  and  eiffect,  it  could  not  reasonably 
be  construed,  we  think,  as  being  the  intention  of  the  contracting  par- 
ties that  Bardon  was  to  assume  responsibility  for  the  particular  act 
of  injury  resulting  wholly  from  the  negligence  of  the  appellant  in  the 
operation  of  its  elevator,  and  with  which  operation  Bardon  had  noth- 
ing to  do,  and  the  operation  having  no  connection  with  the  work  of 
Bardon  of  repairing  or  reconstructing  the  building.     To  rule  other- 
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wise  would,  in  the  facts,  make  the  contractor  an  insurer  against  the 
negligence  of  the  appellant.  And  this  we  do  not  think  the  con- 
tractor undertook  to  do.  There  was  no  consideration,  in  the  facts, 
for  such  responsibility,  even  if  the  contract  by  its  terms  did  actually 
make  the  contractor  assume  liability  for  the  particular  injury  in  suit, 
which  we  do  not  think  it  did. 

By  the  second  assignment  it  is  contended  that  the  court  erred  in 
not  granting  a  new  trial,  because  the  evidence  fails  to  show  tlmt  the 
negligence  of  the  appellant  caused  the  injury.  The  evidence  fully 
warranted,  we  think,  the  finding  of  the  jury  of  negligence  on  the  part 
of  appellant  in  the  operation  of  the  elevator  by  its  employe  Page  at 
the  time  of  the  injury,  causing  the  death  of  Hanks. 

By  the  third  assignment  it  is  contended  that  the  verdict  of  the 
jury  is  contrary  to  the  law  and  evidence,  because  the  evidence  fails 
to  show  that  the  employe  operating  the  elevator,  on  whose  alleged 
negligence  the  suit  is  predicated,  had  authority  to  bind  the  appel- 
lant by  his  agreement  to  give  the  deceased  notice  or  warning  before 
the  elevator  descended.  The  question  of  Page's  authority  to  make  the 
agreement  with  deceased  was  submitted  to  the  jury  in  a  charge  not 
complained  of,  both  with  respect  to  express  and  his  implied  authority. 
The  point  presented  is  that  there  was  no  evidence  to  warrant  the 
jury  in  finding  authority  on  the  part  of  Page  to  make  this  agreement. 
The  evidence  showed  that  Page  had  been  employed  by  appellant  as 
elevator  man  some  two  or  three  months  before  the  injury,  and  that 
he  was  entrusted  by  appellant  with  the  charge  and  control  and  opera- 
tion of  the  same  from  seven  o'clock  in  the  morning  to  seven  o'clock  in 
the  evening  except  during  the  noon  hour,  when  it  was  in  charge  of 
the  electrician  of  the  building.  Page  was  in  sole  charge  and  control 
of  the  operation  of  the  elevator.  Owens,  the  manager  of  the  building, 
and  Page,  operating  the  elevator,  each  knew,  they  admit,  that  de- 
ceased was  sent  there  to  do  the  work.  Notwithstanding  the  repairs 
going  on  in  the  building,  the  elevator  was  continued  to  be  run  by 
appellant  to  promote  the  convenience  of  its  tenants.  The  manager 
of  the  building  says  he  knew  deceased  was  there  to  do  the  work  in 
the  shaft,  but  he  did  not  tell  the  elevator  man  to  stop  the  elevator, 
nor  give  him  any  instructions  about  its  operation  while  deceased  was 
doing  his  work  there.  The  work  of  deceased  was  on  the  second  floor 
and  in  the  shaft,  and  about  a  foot  below  the  line  of  the  floor  of  the 
building.  To  do  the  work  deceased  had  to  lean  inward  into  the  shaft 
and  reach  downward.  He  was  lying  on  his  stomach  to  reach  the 
work.  The  car  in  operation  descended  with  rapidity  and  weighed 
about  a  ton.  Page  knew  the  position  of  deceased,  and  the  danger 
to  him  from  the  descending  car.  Under  this  state  of  facts  it  was 
manifestly  the  legal  duty  of  Page  as  the  representative  of  appellant 
in  charge  and  control  of  the  elevator  car,  knowing  that  deceased  was 
employed  in  a  dangerous  position  underneath  the  car,  not  to  start  same 
in  his  direction  without  giving  him  warning  of  its  approach.  De- 
ceased was  in  a  position  of  imminent  danger  known  to  the  elevator 
man  at  the  time.  If  in  the  circumstances  it  was  the  legal  dutv  of 
appellant  to  give  warning  to  deceased  of  the  coming  danger  to  him. 
Vol.  LXI  CXvil— 26. 
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and  it  was  negligence  to  omit  to  give  some  cautionary  signal  of  the 
approaching  car,  then  the  agreement  of  Page  that  he  would  give  a 
cautionary  warning  before  starting  the  car  downward  to  deceased  was 
simply  an  agreement  that  he,  for  appellant,  would  perform  a  plain 
duty  owing  to  deceased  in  the  facts  of  the  case.  Being  entrusted  by 
appellant  with  the  sole  charge  and  control  of  the  operation  of  the 
elevator  car.  Page  had  such  authority  as  was  necessary  for  the  per- 
formance of  his  duties  that  were  in  furtherance  of  appellant's  busi- 
ness and  for  the  accomplishment  of  the  object  for  which  he  was  em- 
ployed. Whatever  was  proper  or  necessary  to  the  performance  of  the 
legal  duty  owing  by  appellant  to  deceased  in  the  operation  of  its 
elevator  car  was  within  the  scope  of  Page's  authority  as  its  representa- 
tive, and  the  jury  were  authorized,  in  the  facts,  to  so  find  that  Page 
in  agreeing  to  give  a  warning  of  the  movement  of  the  car  was  act- 
ing within  his  authority  to  operate  the  car,  and  to  its  proper  pur- 
pose. He  was  not  forbidden  to  run  it  on  the  occasion  in  suit.  He 
was  entrusted  with  the  sole  management  and  control  of  its  operation. 
Burnett  v.  Oechsner,  92  Texas,  588,  71  Am.  St.  880,  50  S.  W.,  562; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Zantzinger,  93  Texas,  64,  47  L, 
B.  A.,  282,  77  Am.  St.,  829,  53  S.  W.,  379. 

By  the  fourth  assignment  it  is  contended  that  the  evidence  shows 
that  deceased  himself  was  guilty  of  contributory  negligence.  We  do 
not  think  it  could  be  held;-  as  a  matter  of  law,  that  deceased  was 
guilty  of  contributory  negligence  under  all  the  facts  and  circumstances 
of  the  case;  and  the  evidence  fuly  supports  the  finding  of  the  jury. 
See,  Anderson  v.  Northern  Mill  Co.,  42  Minn.,  424,  44  N.  W.,  315; 
Harmer  v.  Beed  Apartment  Co.,  68  N.  J.  L.,  53  Atl.,  402.  The 
obvious  danger  to  deceased  was  the  descending  elevator  car,  and  he 
had  been  given  to  understand  by  the  elevator  man  in  charge  and  con- 
trol thereof  that  this  obvious  danger,  which  he  must  avoid,  would 
only  come  into  existence  after  he  had  been  notified.  The  jury  were 
warranted  in  determining  that  deceased,  engrossed  as  he  was  in  liis 
work,  was  not  guilty  of  negligence  in  wholly  relying  upon  the  warning 
of  the  approach  of  the  coming  danger  of  the  car. 

By  the  fifth  assignment  it  is  contended  that  under  the  evidence 
the  negligence  in  the  case  was  that  of  a  servant  of  the  appellant,  as 
distinguished  from  that  of  the  appellant  himself,  and  there  is  no 
right  of  recovery,  under  the  law,  against  the  appellant  for  a  death 
resulting  in  that  way.  We  think  an  elevator  car  in  an  office  build- 
ing such  as  is  shoVn  by  the  evidence  in  this  case,  habitually  used  for 
the  transportation  of  passengers,  comes  within  the  meaning  of  the 
clause  "other  vehicle  for  the  conveyance  of  goods  or  passengers*'  in 
subdivision  1  of  article  3017,  Be  v.  Stats.  The  reasons  underlying  the 
giving  of  damages  as  against  a  railroad,  steamboat,  and  stage-coach 
apply  with  equal  force,  we  think,  without  doubt,  to  the  owner  of  an 
elevator  car  operated  for  the  use  of  the  general  public  and  for  pur- 
poses of  advantage  or  gain  to  the  owners,  as  in  the  instant  case.  It 
IS  certainly  in  the  evidence  a  vehicle  adapted  to  and  commonly  used 
for  the  purpose  and  as  a  means  of  transporting  passengers.  Obviously 
it  was  the  intent  of  the  Legislature  to  include  within  the  Act  any 
means  used  for  transporting  passengers,  when  it  used  the  term  "or 
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other  vehicle  for  the  convej'ance  of  goods  or  passengers."  This  lan- 
guage clearly  indicates,  we  think,  that  the  vehicle  intended  was  one 
partaking  of  the  nature  of  a  public  conveyance  as  distinguished  from 
such  vehicles  used  simply  for  private  purposes.  The  elevator  in  this 
ease  was  a  vehicle  used  as  a  means  of  a  public  conveyance  for  pas- 
sengers, as  distinguished  from  a  vehicle  used  simply  for  private  pur- 
poses, and  that  fact  of  use  and  purpose  brings  it  within  the  terms 
and  meaning  of  the  statute.  Being  a  vehicle  used  as  a  means  for 
transporting  passengers,  and  not  used  purely  for  private  purposes,  the 
owner,  we  think,  would  by  the  statute  be  liable  for  a  wrongful  death 

i  caused  by  his  servant.    The  owner  of  an  elevator  owes  to  a  passenger, 

it  has  been  ruled,  that  high  degree  of  care  generally  owing  by  a  com- 
mon carrier  of  passengers.  1  Hutchinson  on  Carriers,  sec.  100;  1 
Thompson  on  Neg.,  sec.  1078;  Mitchell  v.  Marker,  25  L.  E.  A.,  3,  s.  c. 
62  Fed.,  139;  Southern  B.  &  L.  Assn.  v.  Lawson,  97  Tenn.,  367,  37  S. 

I  W.,  87;  Kentucky  Hotel  Co.  v.  Camp,  97  Ky.,  424,  30  S.  W.,  1011.   As 

I  the  twelfth  assignment  presents  the  same  question  as  here  considered,  it 

I  is  also  overruled. 

I  The  court  in  the  sixth  paragraph  of  the  charge  authorized  the  jury 

I  to  return  a  verdict  for  appellees  upon  their  finding  that  the  appel- 

lant's agent  in  charge  of  the  elevator  just  before  the  injury  occurred 
knew  that  deceased  was  engaged  in  the  work  of  plastering  the  interior 
of  the  elevator  shaft,  and  that  a  person  of  ordinary  prudence,  before 
allowing  the  elevator  to  descend,  would  have  notified  the  deceased 
that  the  elevator  was  about  to  descend.  The  complaint  against  this 
charge  in  the  sixth  assignment  is  that  it  makes  the  appellant  respon- 
sible for  the  failure  of  the  elevator  man  to  notify  deceased, .  regardless 
of  whether  or  not  it  was  within  the  scope  of  his  authority  and  the 
range  of  his  duties  to  give  such  warning.  The  charge  complained  of 
was  based  upon  proper  pleading,  and  amply  justified  by  the  evidence. 
The  uncontradicted  testimony  of  the  elevator  man  was  to  the  effect 
that  he  knew  before  he  made  the  descent  that  deceased  was  at  work 

!  in  the  elevator  shaft  and  was  in  a  position  where  he  was  liable  to  be 

injured  if  not  notified.  Under  these  circumstances  it  is  not  doubted 
that  the  legal  duty  devolved  upon  the  elevator  man  to  use  ordinary 
care  not  to  injure  deceased,  independent  of  any  agreement  regarding 
the  matter  of  notifying  him  of  the  descent  of  the  elevator.  The  ele- 
vator man  was,  under  the  facts,  the  agent  of  appellant  to  whom  it  had 
entrusted  the  control  and  operation  of  its  elevator  car. 

There  was  no  error  in  refusing  the  instruction  complained  of  in  the 
seventh,  eighth,  ninth  and  eleventh  assignments,  because  sufficiently 
given  in  a  direct  and  affirmative  form  in  the  main  charge. 

There  was  no  error  in  refusing  the  special  charge  complained  of  in 
the  tenth  assignment.  As  far  as  the  same  was  applicable  it  was  fully 
covered  by  the  main  charge,  and  to  have  given  the  charge  as  worded 
would  have  deprived  appellees  of  the  right  to  recover  under  the  allega- 
tions which  predicated  the  right  of  recovery  on  the  negligence  of  appel- 
lant's elevator  man,  irrespective  of  the  question  of  agreement  or  promise 
to  give  the  warning. 
The  thirteenth,  fourteenth   and  fifteenth  assignments  complain  of 
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the  argument  by  counsel  to  the  jury.    We  overrule  the  assignments  as 
not  being  sufiScient  to  justify  a  reversal  of  the  case. 
The  judgment  was  ordered  aflSrmed. 

Affirmed. 

Writ  of  error  granted.  Reversed  by  Supreme  Court  on  point  shown 
in  fifth  paragraph  of  head  notes  and  judgment  rendered  for  appellant. 
See  104,  Texas. 


Ft.  Worth  Glass  &  Sand  Co.  v.  S.  R.  Smtthe  Co. 

Decided  April  28,   1010. 

"Fortign  Corporation — ^Permit  to  Bo  Business. 

A  corporation  of  another  State,  under  a  contract  made  outside  of  Texas, 
erected  in  this  State,  as  part  of  the  plant  of  a  glass  manufacturing  company, 
three  gas  producers,  the  producers  and  part  of  the  materials  for  setting  them 
in  place  heing  manufactured  or  bought  by  it  outside  of  and  shipped  into  Texas, 
but  materials  to  the  amount  of  $155,  and  labor  to  the  amount  of  $917,  bought 
or  employed  in  the  State,  being  used  in  the  work,  which  occupied  five  weeks' 
time  under  the  direction  of  an  agent  in  charge  and  remaining  in  the  State  for 
that  time  and  purpose,  the  entire  contract  price  for  work  and  material  being 
$5,400.     Held: 

(1)  The  undertaking  constituted  a  doing  business  by  the  corporation  in 
the  State  of  Texas,  prohibited  without  its  obtaining  permit  so  to  do  (Rev. 
Stats.,  art.  746). 

(2)  Having  obtained  no  permit  to  do  the  business,  the  corporation  could 
not  sue  to  recover  for  performance  or  enforce  a  lien  for  work  and  materials  on 
the  property  of  the  glass  company. 

(3)  Though  the  contract  was  made  outside  the  State  of  Texas,  the  per- 
formance was  within  it  and  came  within  the  prohibition  (Security  Co.  v. 
Panhandle  Natl.  Bank,  93  Texas,  575,  and  Lakeview  Land  Co.  v.  San  Antonio 
Trac.  Co.,  96  Texas,  262,  distinguished). 

(4)  The  contract  was  more  than  a  mere  selling  in  Texas  by  the  foreign 
corporation  of  its  manufactured  product,  and  did  not  constitute  such  inter- 
state commerce  as  to  be  beyond  the  operation  of  the  State  statute^  (Cooper 
Mfg.  Co.  y.  Ferguson,  113  U.  S.,  737,  distinguished.) 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  R.  H.  Buck. 

R,  M.  Rowland,  for  appellant. 

Smith  &  Storer,  for  appelee. 

No  briefs  reached  the  Reporter. 

LEVY,  Associate  Justice. — The  appellant  was  desirous  of  erecting 
a  glass  factory  upon  its  property  situated  near  Fort  Worth,  Texas.  It 
contracted  .in  writing  with  Dave  Woolverton  to  construct,  complete 
and  equip  a  factory  to  manufacture  glass  on  the  property  mentioned, 
according  to  the  specifications  made  and  furnished  by  Woolverton, 
agreeing  to  pay  Woolverton  therefor  the  sum  of  $38,000.  By  the  terms 
of  the  contract  Woolverton  was  to  furnish  all  material,  machinery. 
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labor  and  tools  to  erect,  complete,  equip  and  deliver  the  factory  ready 
for  operation.  After  execution  of  the  contract  Woolverton  began  the 
erection  of  the  plant,  and  thereafter  made  the  following  written  con- 
tract with  appellee: 

"The  S.  B.  Smythe  Company,  Pittsburg,  Pa.,  Jan.  9th,  1907. 

'a)ave  Woolverton,  Esq.,  B.  B.  5,  Box  87,  Port  Worth,  Texas. 

"PBOPOSAL  for  three  (3)  Gas  Producers  with  Downtakes. 

'Dear  Sir: 

*TVe  propose  to  build  for  you  at  the  plant  of  the  Fort  Worth  Glass 
Company,  Ft.  Worth,  Texas,  in  close  proximity  to  railroad  siding  for 
the  convenient  unloading  of  cars  containing  our  materials,  three  (3) 
center  blower  water  seal  gas  producers  with  downtakes  and  cut-oflp  for 
each,  which  will  consist  of  the  following  parts:  (Here  follows  de- 
scription and  dimensions). 

"The  downtakes  will  be  made  of  steel  plates,  each  provided  with  two 
doors  and  frames,  sand  damper  frame  and  sand  damper,  all  complete, 
and  lined  with  2%  inch  of  No.  2  fire  brick,  and  will  furnish  all 
material,  do  all  work  and  build  the  same  complete  for  the  sum  of  Fifty- 
Four  Hundred  ($5,400)  Dollars  for  the  three,  all  of  which  will  be  sub- 
ject to  the  exceptions  and  conditions  hereinafter  enumerated. 

Exceptions  and  Conditions. 

"Excavations:  All  the  necessary  excavations  are  to  be  dug  by  you 
and  the  ground  prepared  ready  for  us  to  erect. 

"Foundations:  Any  necessary  concrete  foundations  that  may  be 
necessary  below  our  starting  points  are  to  be  furnished  and  put  in 
by  you. 

"Exceptions:  Building,  coal  platform,  steam  or  water  pipes,  valves 
and  fittings,  tools  and  water  boshes,  gas  connections  leading  from  the 
bottom  of  downtakes  to  the  furnaces,  all  of  which  are  not  included 
in  this  proposal,  and  same  are  to  be  furnished  and  work  done  upon 
these  parts  by  you. 

"Time  to  Build :  We  can  build  the  hereinbefore  three  gas  producers 
with  their  downtakes  in  from  six  to  eight  weeks  from  the  date  of  the 
order  based  upon  the  present  promise  of  delivery  of  materials  into  the 
construction  thereof,  but  in  all  cases  the  time  for  completion  is  based 
contingent  upon  strikes,  accidents,  delays  or  causes  beyond  our  control. 

"Guarantee:  We  guarantee  that  the  hereinbefore  specified  three  gas 
producers  with  their  downtakes  will  be  constructed  in  a  durable,  sub- 
stantial and  proper  manner,  and  nothing  but  the  best  of  materials  will 
be  used  in  the  construction  throughout. 

"Terms  of  Pa3nnent:  The  terms  of  payment  are  to  be  upon  the 
following  basis:  fifty  percent  (50%)  of  the  value  of  the  materials 
shipped  against  bill  of  lading  upon  the  day  of  presentation,  thirty-five 
percent  (35%)  after  receipt  of  material  and  during  the  construction 
of  said  three  producers  with  downtakes,  the  whole  by  the  time  we  have 
said  three  producers  and  downtakes  completed,  and  the  balance  of  fif- 
teen percent  (15%)  to  be  paid  in  two  equal  installments;  seven  and 
one-half  percent  in  thirty  days,  and  seven  and  one-half  percent  in  sixty 
days  dating  from  the  day  of  completion. 
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"Material  Left  Over:  After  completing  our  contract  we  shall  pos- 
sibly have  a  moderate  amount  of  brick,  clay  and  cement  left  over, 
which  is  customary,  and  which  we  will  kindly  ask  you  to  take  off  our 
hands,  we  invoicing  the  same  to  you  at  our  cost  price  plus  the  cost 
of  unloading. 

"Freight:  It  is  also  customary,  and  we  shall  ask  you  to  pay  the 
freight  upon  our  shipments,  charging  same  against  our  contract  as  cash 
paid  on  account  of  same,  and  upon  receipt  of  original  vouchers  from 
you  covering  said  freight  charges  we  shall  forward  you  our  receipt 
covering  the  same. 

"Trusting  to  be  favored  with  your  valued  order  when  we  will  en- 
deavor to  give  you  satisfaction  as  we  do  all  our  patrons,  we  are, 

"Yours  truly, 

"The  S.  B.  Smythe  Company, 

"(Signed)  H.  E.  Smythe,  President 

"We  accept  the  above  proposal  and  agree  to  all  the  terms  and  con- 
ditions therein  set  forth,  this  19th  day  of  January,  1907. 

"(Signed)  Dave  Woolverton.^' 

The  contract  was  fully  performed  by  the  appellee,  and  $2,750  of  the 
contract  price  of  $5,400  was  paid  it  by  the  appellant  on  orders  from 
Woolverton,  the  contractor.  The  balance  of  the  contract  price,  it  ap- 
pears, was  not  paid.  The  appellee,  claiming  that  appellant  was  respon- 
sible for  the  debt  owing  it  and  that  it  had  a  mechanic's  lien  on  the 
property  of  the  appellant,  brought  suit  against  the  appellant  for  the 
balance  of  the  contract  price  mentioned. 

The  case  was  tried  before  the  court  without  a  jury,  and  a  judgment 
was  entered  for  appellee  foreclosing  a  mechanic's  lien  on  the  property 
but  declining  to  render  personal  judgmetit  against  appellant. 

The  court  made  findings,  and  the  evidence  on  the  findings  here 
stated  is  without  conflict  and  in  fact  is  admitted.  The  appellant  is  a 
Texas  corporation  and  has  its  domicile  in  the  State  of  Texas.  Dave 
"Woolverton  is  a  resident  of  Texas.  The  appellee  is  a  corporation 
chartered  under  the  laws  of  the  State  of  Pennsylvania,  having  its  place 
of  business  in  the  city  of  Pittsburg  in  said  State.  The  contract  involved 
in  this  suit  was  solicited  entirely  by  Woolverton  by  correspondence 
from  him  in  Texas  addressed  to  appellee  at  its  office  in  Pittsburg, 
Pennsylvania,  and  all  the  negotiations  leading  up  to  the  contract  were 
conducted  bv  the  United  States  mail  between  Woolverton  in  Texas  and 
appellee  in  Pennsylvania,  except  a  part  of  the  negotiations  which  took 
place  over  telephone  between  Woolverton  while  in  St.  Louis  and  appellee 
in  Pennsylvania.  The  contract  was  made  in  the  State  of  Pennsylvania. 
The  work  performed  by  appellee  in  Texas,  in  compliance  with  the 
contract,  consisted  of  the  building  and  erection  of  three  gas  producers 
with  downtakes  into  the  plant  of  appellant.  It  required  five  weeks' 
time  to  do  this,  and  appellee,  in  doing  the  work,  employed  labor  in 
Texas,  paying  therefor  the  sum  of  $917,  and  purchased  in  Texas  certain 
material  such  as  red  brick,  sand,  lime  and  cement,  of  the  value  of  $155, 
and  paying  therefor.  The  three  gas  producers  with  downtakes  were 
manufactured  in  States  other  than  Texas  and  were  shipped  into  Texas 
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by  appellee,  and  all  other  material  except  that  stated  above  was  shipped 
from  other  States  into  Texas  by  appellee.  The  work  performed  by 
appellee  in  Texas  was  done  by  it  through  an  agent  in  charge,  who  dur- 
ing the  entire  time,  remained  in  the  State  of  Texas.  It  was  admitted 
that  appellee  had  never  complied  with  art.  745,  Rev.  Stats.,  and  had 
never  obtained  a  permit  from  the  Secretary  of  State  to  transact  business 
in  the  State  of  Texas. 

After  stating  the  case. — ^We  have  concluded  that  appellant's  tenth 
assignment  of  error  should  be  sustained,  and  this  conclusion  renders 
unnecessary  the  consideration  of  the  other  assignments  or  further  state- 
ment of  the  case.  By  this  assignment  it  is  contended  that  the  court 
erred  in  holding  that  appellee  could  maintain  this  suit  in-  the  courts 
of  Texas  without  having  obtained  a  permit  from  the  Secretary  of  State 
to  do  business  in  the  State,  it  conclusively  appearing  that  appellee  was 
a  foreign  corporation,  never  having  obtained  a  permit  to  do  business 
in  the  State,  and  it  transacting  business  in  the  State  under  a  contract 
requiring  it  as  a  corporation  to  do  business  in  Texas.  Tlie  petition 
of  appellee  alleged  that  it  had  never  solicited  or  transacted  business  in 
Texas,  and  that  the  contract  alleged  and  performance  thereof  consti- 
tuted commerce  between  the  States  and  was  not  subject  to  the  control 
of  the  Texas  statutes.  The  appellant  plead  in  bar  that  the  appellee,  in 
the  performance  of  the  contract,  was  engaged  in  doing  business  in 
Texas  in  violation  of  its  laws  in  not  filing  a  copy  of  its  articles  of 
incorporation  with  the  Secretary  of  State  and  obtaining  a  permit  to 
do  business  in  the  State.  The  facts  as  before  set  out  in  respect  to  the 
assignment  are  undisputed.  The  undisputed  facts  show,  we  think,  that 
the  transaction  involved  the  performance  in  Texas,  by  appellee  in  its 
corporate  capacity,  of  a  contract  for  the  building  and  construction  of 
a  material  portion  of  a  manufacturing  plant  being  erected  in  the  State, 
and  that  the  prosecution  of  the  transaction  in  Texas  by  appellee  as  a 
corporation  constituted  transacting  business  in  the  State  within  the 
terms  of  art.  745,  Rev.  Stats.  Metal  Fireproofing  Co.  v.  Beilharz, 
88  S.  W.,  512.  By  the  terms  of  the  contract  appellee  obligated  itself, 
as  a  corporation,  "to  bnild  for  you  at  the  plant  of  the  Fort  Worth 
Glass  Company,  Ft.  Worth,  Texas,  in  close  proximity  to.  railroad  siding 
for  the  convenient  unloading  of  cars  containing  our  materials,  three  (3) 
center  blower  water  seal  gas  producers  with  downtakes  and  cut-off  for 
each,'*  and  further,  to  '^furnish  all  material,  do  all  work  and  build  the 
same  complete  for  the  sum  of  Fifty-Four  Hundred  ($5,400)  Dollars  for 
the  three.'*  And  obligated  itself  to  'Tjuild  the  hereinbefore  three  gas 
producers  with  their  downtakes  in  from  six  to  eight  weeks  from  the 
date  of  the  order,*'  conditioned  on  the  contingency  of  strikes  and  acci- 
dents. And  stipulated  to  "guarantee  that  the  hereinbefore  specified 
three  gas  producers  with  their  downtakes  will  be  constructed  in  a  dur- 
able, substantial  and  proper  manner,  and  nothing  but  the  best  of 
materials  will  be  used  in  the  construction  throughout."  And  a  part 
of  the  contract  price  was  not  to  be  paid  until  "sixty  days  dating  from 
the  day  of  completion."  Manifestly  the  appellee,  as  a  corporation, 
contracted  to  build  and  complete  the  work  undertaken,  and  agreed  to 
furnish  such  material  and  labor  as  was  necessary  for  the  completion. 
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It  vas  not  a  aale  of  material  and  pay  therefor  shipped  from  another 
State.    The  facts  shonr  that  appellee,  as  a  corporation,  acting  through 
an  agent  in  charge,  performed  its  contract  to  build  and  complete  the 
three  gas  producers  in  Fort  Worth,  Tcsas,  and  that  it  required  five 
weeks  to  do  this,  and  that  appellee,  in  doing  the  work,  employed  and 
paid  labor  and  purchased  some  material  in  Texas,  and  that  the  other 
material  was  manufactured  in  other   States  and   shipped   into   Texas 
by  appellee.     Appellee  insists, that   the   performance   of   the  contract 
was  one  transaction,  and  that  one  transaction  is  not  transacting  husi- 
nesB  within  this  State  within  the  meaning  of  the  statute.     The  statute 
requires  a  permit  of  foreign  corporations  "desiring  to  transact  busi- 
ness in  this   State."     Clearly,  a.   foreign   corporation   desires  to   and 
does  transact  business  in  Texas  when  it  undertakes,  in  its  corporate 
capacity,  "to  build"  and  "complete,"  furnishing  all  material  and  labor, 
and  receiving  a   lump  sum   in  pay  therefor,   gas  producers  "at  the 
plant  of  the  Fort  Worth  Glass  Company,  Fort  Worth,  Texas."     To 
"build"  and  "complete"  the  work  it  took  five  weeks,  and  to  effect  it, 
labor  was  employed  in  Texas  and  material  purchased  in  Texas.     Evi- 
dently a  desire  to  transact  business  in  Texas  is  evidenced.     It  was 
one  transaction  in  the  sense  of  one  contract,  ^o  be  sure.     But  if  the 
statute  should  be  so  construed  as  contended  for,  the  question  of  com- 
merce between  the  States  not  being  involved,  then  a  contract  by  a 
foreign  corporation  to  erect  and   complete  a  building  in   this   State, 
regardless  of  the  time  it  took  or  the  magnitude  of  the  work,  would 
not  be  required  to  comply  with  the  statute.     If  a  contract  requiring 
five  weeks  to  complete  is  not  within  its  terms,  then  a  contract  requir- 
ing two  years  to  complete  is  likewise  not  within   the   terms  of  the 
~he  purpose  of  the  statute   would  not  be  accomplished  by 
uction.     During  the  period  of  time  engaged  in  the  work, 
e  weeks  or  longer,  it  might  fail  to  pay  its  labor  or  for 
rnished,  or  it  might  negligently  maim  its  employes;   and 
bring  it  to  the  bar  of  a  Texas  court?     It  is  the  fact  that 
to   be   transacted   in   the    State    that   makes   the   permit 
)  be  obtained.     If  a  contract  requires  the  performance  of 
■  be  done  in  Texas  a  permit  is  required.     The  performance 
ract,  as  is  seen,  required  and  involved  work  by  appellee  of 
fude  and  duration  in  Texas,  and  involved  numerous  trans- 
i-een  many  people  and  appellee  in  Texas.     The  authorities 
to  cases  involving  commerce  between  the  States,  and  have 
ion  to  the  above  ruling,  as  commerce  between  the  States 
involved, 

contends  that  the  contract,  having  been  made  outside  of 
3  be  performed  in  the  State  without  violation  of  the  Stat- 
,0  not  think  the  contention  can  be  sustained  in  the  evi- 
i  true  the  contract  was  made  outside  of  the  State,  hut  it  was 
to  be  performed  in  the  State  of  Texas.  It  expresslv  obli- 
llee  to  "build  for  you  at  the  plant  of  the  Forth  "Worth 
pany.  Ft.  Worth,  Texas,"  and  to  "build  the  same  com- 
lishing  all  material  and  labor  necessary,  the  gas  producers 
t  then  in  erection.  It  was  not  business  to  be.  performed 
Ne  State.    We  are  cited  by  appellee  to  the  cases  of  Security 
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Co.  V.  Panhandle  Natl.  Bank,  93  Texas,  575,  57  S.  W.,  22,  and 
Lakeview  Land  Co.  v.  San  Antonio  Traction  Co.,  95  Texas,  252,  66 
S.  W.,  766.    Ifeither  ease  do  we  think  applicable  to  the  instant  one. 

Appellee  further,  contends  that  the  transaction  was  interstate  com- 
merce, being  virtually  a  sale  of  the  gas  producers,  and  therefore  the 
suit  could  be  maintained  in  the  court.  We  do  not  think  the  contract 
sued  on  can  be  properly  or  reasonably  construed  as  a  contract  of  sale. 
It  does  not  appear  in  the  record  that  appellee  was  a  manufacturer  of 
gas  producers  and  selling  them  as  manufactured  products.  The  court 
finds  "that  said  three  gas  producers  with  downtakes  were  manufactured 
in  States  other  than  Texas  and  were  shipped  into  Texas  by  plaintiff,'^ 
and  he  further  finds  "that  all  material  except  the  said  $155  worth  as 
aforesaid  was  shipped  from  other  States.^^  The  obligation  and  evi- 
dence show  that  appellee  took,  executed  and  performed  a  contract  to 
furnish  and  build  complete  the  gas  producers  in  Texas,  and  shipped 
the  material  for  the  purpose  into  the  State,  and  employed  the  neces- 
sary labor  and  purchased  some  material  in  Texas.  Such  contractual 
realtions  between  citizens  of  different  States  is  not  included  in  com- 
merce between  the  States,  as  to  be  beyond  the  powers  of  a  State  to 
regulate  and  control.  Not  engaged  in  interstate  commerce,  but  having 
contractual  relations  that  involved  transacting  business  in  the  State 
of  Texas,  the  appellee,  a  foreign  corporation,  was  required  by  the  laws 
of  Texas  to  comply  with  its  laws.  This,  under  the  undisputed,  even 
admitted,  proof  it  did  not  do. 

We  have  considered  all  the  cases  cited  by  appellee,  and  do  not  think 
they  have  application  to  the  instant  case.  The  facts  in  the  case  of 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.,  727  (28  L.  ed.  1137)  cited 
show  that  the  Ohio  corporation  agreed  to  build  and  deliver  on  the 
cars  in  Ohio,  certain  machinery,  and  the  other  party  to  pay  the  price 
stipulated.  This  was  all.  Clearly  this  was  a  single  transaction  of 
commerce  between  the  States.    The  instant  case  is  quite  dissimilar. 

The  judgment  was  ordered  reversed  and  here  rendered  in  favor  of 
appellant,  with  all  costs. 

Reversed  and  rendered. 

Writ  of  error  granted.  Judgment  modified.  S.  B.  Smythe  Co.  v. 
Ft.  Worth  G.  &  S.  Co.,  142  S.  W.,  1162. 


T.  J.  Freeman,  Receiver  et  al.  v.  James  R.  Taylor. 

Decided  May  25,  1010. 

1. — Evidenoe — ^Market  Valne— Opinion. 

Evidence  considered  and  held  sufficient  to  qualify  witnesses  to  give  their 
opinion  as  to  the  market  value  of  a  Shetland  pony  killed  by  a  train. 

2. — Same — ^Valne  Fixed  1)7  Sales. 

The  sufficiency  of  evidence  to  show  the  qualification  of  a  witness  to  testify 
as  to  market  value  depends  on  the  state  of  the  market  as  to  the  thing  testified 
about.  Where  this  can  be  shown  by  daily  sales  in  open  market  at  the  place 
in  question  and  the  price  fluctuates  from  day  to  day  the  witness  must  know 
the  definite  price  so  fixed  at  the  day  and  time.  Yet  articles  may  have  a 
market  value,  in  the  sense  that  purchasers  could  be  found  for  them  at  such 
value,  though  sales  virere  very  infrequent,  and  upon  this  value  a  witness  may 
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be  quaTified  to  give  an  opinion  though  he  knowa  of  no  aalea  at  or  near  the 
time  inquired  about. 

8. — Ownerihip— Child's  Saddle  Pony. 

The  evidence  is  here  held  sufficient  to  support  a  finding  in  favor  of  plaintiff 
as  owner  of  a  saddle  pony  killed  by  a  railway  train,  though  he  was  shown 
to  have  bought  it  for  the  use  of  his  eight  year  old  son  and  the  child  frequently 
referred  to  it  as  his  pony. 

4. — ^Motion  for  Hew  Trial — ^JCisoondnot  of  Jury. 

No  error  appeared  in  refusing  a  new  trial  on  the  ground  that  the  jury 
arrived  at  the  amount  of  damages  by  lot,  where  the  affidavit  to  that  effect, 
filed  on  the  day  the  motion  was  overruled,  was  not  referred  to  in  the  motion 
nor  made  to  appear  in  the  statement  of  facts  or  bill  of  exceptions,  nor  shown 
to  have  been  called  to  the  attention  of  the  court  or  even  to  have  been  on 
file  when  he  acted  on  the  motion. 


0. — Same — Affldavit — ^Verdict. 

A  claim  that  the  jury  improperly  arrived  at  the  amount  of  damages  by 
each  setting  down  the  amount  he  favored,  dividing  the  sum  by  the  number  of 
jurors  and  accepting  the  quotient  as  their  award,  was  not  supported,  though 
a  juror  made  liffidavit  to  such  facts,  where  the  verdict  rendered  was  not  for 
the  amount  stated  in  the  affidavit  to  have  been  so  reached,  but  for  less. 

Appeal  from  the  County  Court  of  Palls  County.  Tried  below  before 
Hon.  W.  £•  Hunnieutt. 

Prentice  Altorf,  for  appellant. 

Tom.  Connolly,  for  appellee. 

JENKINS,  Associate  Justice. — ^Appellee  brought  this  suit  for 
damages  for  the  killing  of  a  Shetland  mare  by  being  run  over  by  the 
engine  and  cars  of  the  I.  &  G.  N.  B.  B.  Co.,  of  which  T.  J.  Freeman 
is  receiver.  Appellee  recovered  judgment  for  $120,  from  whidi  judg- 
ment appellants  have  appealed  and  assign  as  error: 

I.  That  the  court  erred  in  permitting  the  witnesses  George  Lenoir 
and  Wiley  Davis  to  testify  as  to  the  market  value  of  said  animal,  the 
objection  being  that  they  did  not  qualify  themselves  as  witnesses  in 
this  behalf.  Each  of  said  witnesses  on  his  direct  examination  stated 
that  he  knew  the  animal  killed  and  knew  her  market  value.  The  said 
witness  Lenoir  on  his  voir  dire  examination  stated  that  he  had  no 
personal  knowledge  of  any  sales  of  Shetland  ponies  having  been  made 
m  or  around  Marlin  or  Bionel  last  fall.  Bionel  was  a  station  near 
which  the  animal  was  killed.  He  stated  that  he  knew  the  market 
value  of  the  animal  killed  from  what  Taylor  told  him  as  to  the  price 
he  had  obtained  for  one  or  two  colts  that  he  had  sold  previous  to  that 
time,  and  further  that  he  knew  said  market  value  from  what  other 
horses  sold  for  around  Marlin.  He  further  stated  that  Taylor  had 
left  the  mare  in  his  charge;  that  she  was  a  good  animal,  had  brought 
several  fine  colts  and  had  been  bred  four  or  five  months  previous  to 
her  death  to  a  Shetland  stallion.  The  testified  that  the  market  value 
of  the  animal  killed  was  $150.  The  witness  Davis  stated  that  he 
thought  he  knew  the  market  value  of  Shetland  ponies  on  or  about 
October  15th,  1908,  the  date  said  animal  was  killed;  that  he  knew 
of  no  sales  of  Shetland  ponies  having  been  made  last  fall,  and  ba^^ 
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his  testimony  as  to  market  value  upon  what  he  knew  and  had  heard 
as  to  the  sales  of  Shetland  ponies  this  spring.  He  testified  that  the 
mare  in  question  was  worth  on  the  market  at  the  time  she  was  killed 
$125. 

As  to  whether  or  not  a  witness  shows  himself  competent  to  testify 
as  to  market  value  must  necessarily  depend  upon  the  state  of  the 
market  with  reference  to  the  thing  testified  about.  There  are  some 
articles  of  commerce,  cotton,  for  instance,  where  the  exact  market 
value  can  be  shown  by  sales  in  the  open  market  for  each  day  in  the 
year  and  for  different  times  of  the  day.  In  such  cases  the"  witness 
should  qualify  himself  to  speak  as  to  the  market  value  at  the  exact 
time  alleged.  It  is  a  well  known  fact  that  cotton  and  other  articles 
of  commerce  fluctuate  very  much  in  their  values  from  day  to  day. 
These  articles  being  sold  in  open  markets,  their  exact  values  can  be 
fixed  at  any  particular  time  by  market  reports.  The  same  is  true,  in 
a  limited  sense,  of  beef  cattle,  mules  and  work  horses  in  many  places. 
But  this  necessarily  can  not  be  true  as  to  such  stock  as  have  a  market 
value,  in  the  sense  that  purchasers  can  be  found  for  them  in  the 
market,  yet  their  sales  are  very  infrequent.  In  such  cases  market 
value  must,  necessarily,  be  a  matter  of  opinion.  Of  course,  a  witness 
must  show  himself  qualified  to  give  an  opinion  before  his  testimony 
is  admissible,  but  we  think  he  may  do  so  in  many  cases  although  he 
knows  of  no  sales  at  or  near  the  time  inquired  about.  In  this  case 
both  of  the  witnesses  were  acquainted  with  the  animal  killed;  they 
lived  in  the  neighborhood;  they  knew,  in  a  general  way,  of  the  prices 
of  horses  in  that  neighborhood,  and  the 'prices  at  which  Shetland  ponies 
had  been  sold  prior  and  subsequent  to  the  time  the  animal  in  question 
was  killed.  One  of  the  witnesses  had  charge  of  this  Shetland  pony, 
and  the  other  was  the  owner  of  a  Shetland  pony.  We  think  the  court 
held  correctly  that  they  were  qualified  to  testify  as  to  the  value  of 
the  animal  killed.  See  Gulf  C.  &  S.  P.  By.  Co.  v.  Peacock  (128  S. 
W.,  463),  decided  at  the  present  term  of  the  court,  and  not  yet 
officiaUy  reported. 

II.  Appellants  assign  as  error  the  overruling  of  their  motion  for 
a  new  trial  on  the  ground  that  ownership  was  not  proven,  as  alleged. 
The  evidence  upon  this  point  was:  George  Lenoir,  brother-in-law  of 
the  plaintiff,  testified  that  plaintiff  owned  the  mare  and  had  left  her 
with  him  upon  his  removal  to  Dallas,  Upon  cross-examination  he 
stated  that  plaintiff  bought  this  pony  for  his  little  son  four  years  ago. 
The  boy  was  now  eight  years  old  and  was  with  his  parents  in  Dallas; 
that  the  boy  had  used  the  mare  frequently  ajid  referred  to  her  as  his 
mare;  and  the  witness  further  stated:  "I  really  don't  know  whether 
she  belonged  to  Mr.  Taylor  or  his  son.*'  It  was  further  shown  that 
Taylor  had  bred  the  mare  a  few  months  before  she  was  killed;  had 
paid  for  her  breeding  and  exercised  the  usual  evidences  of  ownership 
over  her,  including  leaving  her  in  charge  of  Lenoir  to  take  care  of 
for  him.  At  the  request  of  appellee  the  court  submitted  the  question 
of  ownership  in  a  special  charge.  The  jury  having  found  in  favor  of 
appellee,  we  can  not  say  that  the  evidence  does  not  support  the  verdict. 
It  does  not  prove  that  the  child  is  the  owner  of  the  pony  because  the 
father  had  said  that  he  had  purchased  it  for  him.    This  may  mean 
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no  more  than  that  he  had  purchased  the  animal  for  the  use  and 
pleasure  of  his  child,  and  such,  perhaps,  is  usually  the  case.  Nor  does 
it  prove  ownership  that  the  child  claimed  such  pony  as  his  own.  It 
is  well  known  that  children  are  prone  to  claim  property  that  belongs 
to  their  parents. 

III.  Appellants  assign  error  on  the  refusal  of  the  court  to  grant 
a  new  trial  on  the  ground  that  the  verdict  of  the  jury  was  arrived  at 
by  lot.  Motion  for  new  trial  was  filed  in  this  case  on  May  21,  1909. 
On  the  following  day  the  motion  was  overruled.  One  of  the  grounds 
set  up  in  the  motion  for  new  trial  was  that  the  verdict  was  arrived 
at  by  lot.  On  May  22d,  an  affidavit  of  one  of  the  jurors  was  filed 
herein  as  follows:  "After  being  out  for  sometime  without  being  able 
to  reach  an  agreement  on  the  amount  to  be  awarded  to  plaintiff 
against  defendant  receiver,  the  jury  agreed  among  themselves  that 
the  amount  each  was  willing  to  find  for  should  be  added  up,  and  then 
the  total  amount  thus  summed  up  to  be  divided  by  the  number  of 
jurors,  which  was  five,  a  full  panel  having  been  waived  by  the  parties 
to  the  suit,  and  the  result  or  quotient  should  be  their  verdict;  that 
the  amount  favored  ranged  from  $100  to  $135,  one  being  for  $100, 
two  for  $125,  one  for  $130,  and  one  for  $135.  The  agreement  as 
above  set  forth  was  carried  out,  and  the  result  of  the  division  was 
$120,  which  was  accordingly  returned  as  the  verdict,  in  accord  with 
such  previous  agreement/^  This  affidavit  was  not  referred  to  in  the 
motion  for  new  trial,  it  does  not  appear  in  the  statement  of  facts,  nor 
in  any  bill  of  exceptions.  It  does  not  appear  that  it  was  ever  called 
to  the  attention  of  the  court,  nor,  indeed,  that  it  was  on  file  when  the 
motion  for  new  trial  was  overruled.  Under  guch  circumstances,  we 
do  not  think  that  this  affidavit  could  be  considered  for  the  purpose 
of  impeaching  the  verdict  of  the  jury.  However  this  may  be,  the 
affidavit  shows  upon  its  face  that  it  is  not  true.  The  juror  states 
that  the  five  jurors  each  set  down  the  respective  amounts  as  shown 
in  said  affidavit,  added  the  same  together  and  divided  by  five  and 
agreed  that  the  result  should  be  their  verdict,  but  the  quotient  of  such 
division  would  be  $123,  and  the  verdict  was  for  $120. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
is  affirmed. 

Affirmed. 


Southern  Pacific  Company  v.  O.  W.  Blake. 

Decided  June   1,   1910.  - 

l.^Jiiri8diotion — ^Appearance— Transitory  Action. 

A  husband,  whose  residence  was  in  Oklahoma,  brought  suit  against  a  rail- 
road company  in  Texas,  for  damages  for  personal  injuries  inflicted  by  said 
company  upon  the  plaintiff's  wife  in  Arizona.  The  defendant  appeared  and 
answered  in  the  cause.  Held,  (1)  by  answering,  the  defendant  submitted  itself 
to  the  jurisdiction  of  the  Texas  court  whether  it  had  any  property  in  Texas 
or  not;  (2)  the  cause  of  action  being  one  at  common  law  and  of  a  transitory 
nature,  the  District  Court  had  jurisdiction  of  the  subject  matter. 


2. — ^Damages — Injury  to  Wife— Charge— Constmction. 

A  charge  that  the  plaintiff's  Kusband  was  entitled  to  recover  for  the  "di- 
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minished  capacity"  of  his  wife  resulting  from  personal  injuries,  held  not  mis- 
leading when  read  in  t^e  light  of  the  pleading  and  evidence. 


8. — ^Personal  Injuries — ^Pleading — Charge. 

Where  a  husband  alleged  that  his  wife  was  injured  in  both  hips  in  a 
railroad  accident,  and  the  evidence  showed  that  only  the  right  hip  was  injured, 
the  court  having  by  its  charge  confined  the  injuries  to  those  "substantially  as 
alleged  by  plaintiff,"  it  was  not  error  for  the  court  to  refuse  to  charge  the 
jury  to  disregard  the  allegation  in  regard  to  the  left  hip  being  hurt. 

4.— 41tame — ^Pleading  and  Proof. 

A  petition  alleged  that  plaintiff's  wife  was  injured  in  the  back  and  hips, 
stomach  and  abdomen,  and  that  she  was  "injured  internally  upon  each  and 
every  other  part,  and  each  and  every  other  organ  thereof."  Held,  broad 
enough  to  admit  proof  of  injury  in  the  right  thigh  and  hip,  there  being  no 
exception  to  the  pleading. 

6. — ^Derailment — Negligence— Prima  Facie  Case. 

Proof  that  a  railroad  train  was  derailed  and  that  a  passenger  was  injured 
thereby,  makes  a  prima  facie  case  of  negligence  against  the  railroad  compny; 
the  burden  then  rests  upon  the  company  to  show  that  the  accident  could  not 
have  been  avoided  by  the  utmost  care  and  foresight  reasonably  compatible  with 
the  prosecution  of  its  business. 

6. — ^Personal  Injuries — Verdict  not  Excessiye. 

Evidence  as  to  personal  injuries  to  a  wife,  considered,  and  held  to  justify 
a  verdict  for  $7,541.75  in  favor  of  the  husband. 

ON    REHEARING. 

7. — Jorisdiction — ^Interest  in  Railroad. 

On  who  owns  a  controlling  interest  in  a  railroal  in  this  State  has  such 
property,  or  rights,  or  credits  within  the  State  as  would  give  the  State  courts 
jurisdiction  in  a  suit  against  such  owner. 

8. — Same — ^Foreign  Corporation — Nonresident. 

Subdivision  26  of  article  1194,  Rev.  Stats.,  authorizes  suits  against  foreign 
corporations  doing  business  in  this  State  in  any  county  where  there  is  an 
agent  of  the  corporation.     Nonresidents  may  avail  themselves  of  this  provision. 

Error  from  the  Sixty-First  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  N'onnan  Q.  Kittrell. 

Baker,  Botts,  Parker  &  Garwood,  and  A,  L.  Jackson,  for  plaintiff 
in  error. — ^When  the  plaintiff's  petition  shows  that  all  parties,  both 
plaintiff  and  defendant,  are  nonresidents  of  the  State  of  Texas,  and 
the  transactions  out  of  which  the  cause  of  action  arose  occurred  beyond 
the  limits  of  the  State  of  Texas,  and  fails  to  allege  affirmatively  that 
defendant  has  property  located  in  the  State  of  Texas  and  subject  to 
process  of  its  courts  for  the  purpose  of  satisfying  the  judgment  sought 
by  the  plaintiff  in  his  pleading,  such  petition  is  subject  to  general 
demurrer  for  want  of  jurisdiction  over  the  subject  matter.  Ward  v. 
Lathrop,  4  Texas,  180,  11  Texas,  281;  Haggerty  v.  Ward,  25  Texas, 
144;  Battle  v.  Carter,  44  Texas,  486;  Bice,  Stix  &  Co.  v.  Peteet, 
66  Texas,  668. 

When  both  the  plaintiff  and  defendant  are  nonresidents  of  the 
State  of  Texas,  and  the  cause  of  action  is  shown  to  have  arisen  be- 
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yond  the  limits  of  the  State,  and  it  is  not  made  to  appear  that  the 
defendant  has  property  located  within  the  State  of  Texas  and  subject 
to  the  process  and  control  of  its  courts,  in  accordance  with  the  allega- 
tions of  the  petition,  the  courts  of  Texas  will  not  take  cognizance  of 
such  a  case,  and  will  decline  to  adjudicate  the  controversy  so  involved 
between  the  parties.  Ward  v.  Lathrop,  4  Texas,  180,  11  Texas,  287; 
Haggerty  v.  Ward,  25  Texas,  144;  McMullen  v.  Guest,  6  Texas,  279; 
Campbell  v.  Wilson,  6  Texas,  379;  Hays  v.  Barrera,  26  Texas,  80; 
Battle  V.  Carter,  44  Texas,  486;  Wright  v.  Eagland,  18  Texas,  292; 
Eice,  Stix  &  Co.  v.  Peteet,  66  Texas,  568. 

It  is  well  settled  that  in  an  action  of  negligence  by  an  injured 
passenger  against  the  carrier  the  burden  of  proof  is  on  the  plaintiff, 
according  to  the  general  rule,  to  establish  by  a  preponderance  of  the 
evidence  the  negligence  of  the  passenger  carrier,  as  alleged.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Eqbinson,  73  Texas,  277;  Texas  Central 
Ry.  Co.  V.  Burnett,  80  Texas,  536;  Texas  &  P.  By.  Co.  v.  Murphy, 
46  Texas,  356;  5  Am.  &  Eng.  Ency.  Law,  (2d  ed.),  630,  631;  Hutchin- 
son on  Carriers,  sees.  798  and  799. 

Lovejoy  &  Parker,  for  defendant  in  error. — The  defendant  appeared 
and  answered  in  the  case,  and  the  cause  of  action  being  transitory, 
our  courts  have  jurisdiction  without  regard  to  the  residence  of  the 
parties.  Chicago,  E.  I.  &  P.  By.  Co.  v.  Thompson,  100  Texas,  187; 
Mexican  Natl.  By.  Co.  v.  Jackson,  89  Texas,  113;  Southern  Pacific 
By.  Co.  V.  Allen,  48  Texas  Civ.  App.,  66;  Southern  Pacific  By.  Co. 
V.  Godfrey,  48  Texas  Civ.  App.,  616;  Atchison,  T.  &  S.  F.  Bv.  Co. 
V.  Sowers,  99  S.  W.,  191,  192. 

"the  charge  of  the  court  stated  the  law  for  measuring  the  damages 
to  which  plaintiff  was  entiled  because  of  the  injuries  inflicted  upon 
his  wife,  according  to  the  rule  laid  down  by  our  Supreme  Court  in 
such  cases.  Defendant  did  not  request  a  special  charge  explaining  the 
meaning  of  "diminished  capacity,"  according  to  its  view,  and  the 
jury  being  told  that  they  were  to  allow  plaintiff  damages  for  '^the 
pecuniary  loss  occasioned  him  by  the  diminished  capacity  of  his  wife 
as  a  result  of  said  injuries,  if  any,"  it  is  not  probable  the  jury  allowed 
him  damages  for  anything  except  that  which  entailed  upon  him  "pe- 
cuniary loss,"  and  for  that,  whatever  it  was,  he  was  entitled  to  recover. 
Gainesville,  H.  &  W.  By.  Co.  v.  Lacy,  86  Texas,  245;  International 
&  G.  N.  By.  Co.  V.  McVey,  99  Texas,  32;  Dallas  Con.  Elec.  St.  By. 
Co.  V.  Motwiller,  101  Texas,  515 ;  Chicago,  B.  I.  &  P.  By.  Co.  v. 
Cleaver,  48  Tex«s  Civ.  App.,  294;  Northern  Texas  Trac.  Co.  v.  Mul- 
lins,  44  Texas  Civ.  App.,  566;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Booth, 
97  S.  W.,  129;  Chicago,  B.  I.  &  P.  By.  Co.  v.  Groner,  43  Texas  Civ. 
App.  264 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Jackson,  85  S.  W.,  446. 

The  proof  conclusively  showed  derailment  of  the  passenger  train, 
and  defendant  did  not  undertake  to  show  that  it  could  not  have  been 
avoided  by  the  exercise  of  the  high  degree  of  care  incumbent  upon  it, 
and  so  failing,  the  accident  itself  afforded  sufficient  evidence  of  neg- 
ligence. Gulf,  C.  &  S.  F.  Bv.  Co.  V.  Smith,  74  Texas,  277;  Gulf,  C. 
&  S.  F.  Bv.  Co.  V.  Wilson,  79  Texas,  374,  375;  Mexican  Central  By. 
Co.  V.  Lauricella,  87  Texas,  279,  280. 
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FLY,  AssocuTE  Justice. — This  is  a  suit  for  damages  resulting 
from  personal  injuries  alleged  to  have  been  inflicted  on  Etta  C.  Blake, 
the  wife  of  defendant  in  error,  in  the  Territory  of  Arizona.  The  suit 
was  instituted  in  Harris  County,  Texas,  and  a  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  defendant  in  error  for  $7,541.75. 

The  evidence  showed  that  Mrs.  Blake  was  seriously  and  permanently 
injured  through  the  negligence  of  plainti£P  in  error.  She  was  injured 
by  the  derailment  of  a  train  on  the  road  of  plaintiflE  in  error  in 
Arizona  Territory,  and  no  explanation  of  the  derailment  was  given 
by  plaintiff  in  error. 

The  first,  second,  third  and  fourth  assignments  of  error  assail  the 
jurisdiction  of  the  District  Court  on  the  ground  that  neither  of  the 
parties  reside  in  Texas  and  the  injury  was  inflicted  in  Arizona.  It  was 
alleged  in  the  petition  that  the  defendant  in  error  resided  in  Alabama, 
that  his  wife  was  injured  by  a  derailment  in  Arizona,. and  that  plaintiff 
in  error  owned  and  operated  a  line  of  railway  extending  through 
Arizona  and  New  Mexico  and  into  the  State  of  Texas,  and  had  a 
local  agent  at  Houston,  Texas.  The  evidence  showed  that  plaintiff  in 
error  owns  the  majority  of  the  stock  in  the  Galveston,  Harris];>urg  & 
San  Antonio  Eailway  Company  and  the  Texas  and  New  Orleans 
Railway  Company,  and  Sedgwick,  their  agent,  was  duly  served.  Plain- 
tiff in  error  appeared  and  answered  in  the  cause.  Plaintiff  in  error, 
by  answering,  submitted  itself  to  the  jurisdiction  of  the  court  whether 
it  had  any  property  in  Texas  or  not.  (York  v.  State,  73  Texas,  651 ; 
Sam  V.  Hochstadler,  76  Texas,  164;  Pace  v.  Potter,  85  Texas,  473.)  The 
cause  of  action  being  one  at  common  law  and  of  a  transitory  nature, 
the  District  Court  had  jurisdiction  of  the  subject  matter.  Mexican 
Central  v.  Mitten,  13  Texas  Civ.  App.,  653;  Southern  Pacific  Co.  v. 
Allen,  48  Texas  Civ.  App.,  66;  Southern  Pacific  Co.  v.  Godfrey,  48 
Texas  Civ.  App.,  616.  The  cases  cited  by  plaintiff  in  error  have  no 
applicability  to  cases  of  this  character. 

The  fifth  assignment  of  error  is  overruled.  The  jury  were  confined 
by  the  charge  to  the  pecuniary  loss  sustained  by  the  husband  from  the 
wife's  diminished  capacity,  and  a  failure  to  qualify  the  words  "dimin- 
ished capacity*'  by  confining  them  to  labor,  or  the  earning  of  money, 
did  not  mislead  the  jury.  There  were  pleadings  and  evidence  to  sus- 
tain the  submission  of  the  issue.  It  was  alleged  that  Mrs.  Blake  was 
strong  and  healthy  before  she  was  injured,  capable  of  performing 
labor,  and  that  since  the  injury  she  has  not  been  able  to  perform 
any  such  labor  or  services. 

There  was  an  allegation  in  the  petition  that  Mrs.  Blake  '%as  seri- 
ously and  permanently  injured  in  the  following  respects:  that  her 
back  and  hips  were  sprained,  bruised  and  injured,"  and  that  allegation 
was  supported  by  proof  of  injury  to  either  hip.  The  courts  confined 
the  injuries  to  those  "substantially  as  alleged  by  plaintiff  in  his  peti- 
tion.'* It  was  not  error  for  the  court  to  refuse  to  charge  the  jury  to 
disregard  an*  allegation  in  regard  to  the  left  hip  being  hurt.  The 
right  side  and  hip  were  injured  and  it  can  not  be  surmised  that  the 
jury  would  fix  the  injury  in  the  opposite  side  and  thigh,  or  would 
fix  the  injury  in  both  sides.  It  was  immaterial  which  one  was 
injured.    This  disposes  of  the  sixth  and  seventh  assignments  of  error. 
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There  were  allegations  that  Mrs.  Blake  was  injured  in  back  and 
hips,  stomach  and  abdomen,  and  that  she  was  "injured  internally 
upon  each  and  every  other  part,  and  each  and  every  organ  thereof/'  No 
exception  was  urged  to  the  allegations  and  they  were  broad  enough 
to  admit  proof  of  injury  in  the  right  thigh  and  hip,  and  the  court 
did  not  err  in  not  withdrawing  evidence  of  injuries  to  those  parts. 
The  same  can  be  said  as  to  impairment  of  the  sciatic  nerve. 

Defendant  in  error  made  out  a  prima  facie  case  of  negligence  when 
he  proved  that  the  train  of  plaintiff  in  error  was  derailed  and  his  wife 
was  a  passenger  and  was  injured  by  the  derailnijent.  The  burden  then 
rested  upon  plaintiff  in  error  to  show  that  the  accident  could  not  have 
been  avoided  by  the  utmost  care  and  foresight  reasonably  compatible 
with  the  prosecution  of  its  business.  Mexican  Central  Ry.  v.  Lauricella, 
87  Texas,  277;  Galveston,  H.  &  S.  A.  Ry.  v.  Fales,  33  Texas  Civ.  App., 
457  (77  S.  W.,  234) ;  San  Antonio  Traction  Co.  v.  Probandt,  59  Texas 
Civ.  App.,  265  (125  S.  W.,  931). 

There  was  no  evidence  tending  to  show  that  the  derailment  resulted 
from  an  unvoidable  accident,  and  the  court  properly  refused  to  charge 
the  jury  on  that  subject. 

Mrs.  Blake  swore  that  she  was  confined  to  her  room  by  reason  of 
her  injuries  for  three  months,  did  not  go  down  stairs  but  once  in 
five  months, .  and  had  suffered  great  pain  and  agony.  She  had  at- 
tended to  a  store  and  performed  her  household  duties  previous  to  ber 
injuries,  but  since  had  been  unable  to  attend  to  any  work.  She  has 
a  constant  pain  in  side  and  hip,  and  suffers  a  great  deal.  One  doctor 
swore  that  Mrs.  Blake  was  suffering  with  displacement  of  the  womb, 
which  he  attributed  to  her  injury.  If  the  testimony  is  to  be  credited, 
we  can  not  say  that  the  verdict  is  excessive.    The  judgment  is  aflBrmed. 

ON  MOTION  FOR  HEHEARING. 

.It  is  insisted  in  the  motion  for  rehearing  that  "there  was  no 
evidence  whatsoever  offered  or  introduced,  showing  or  tending  to  show, 
that  the  defendant.  Southern  Pacific  Company,  at  tlie  time  of  the 
alleged  injury,  or  of  the  commencement  of  this  suit,  or  at  any  time 
since  and  up  to  the  present  time,  had  or  owned,  or  has  held  or  owned, 
or  now  has,  holds,  or  owns,  any  property  in  the  State  of  Texas  sub- 
ject to  or  within  the  jurisdiction  of  this  court,  the  entire  evidence 
being  to  the  contrary.*^  The  witness  Cottingham,  introduced  by  plain- 
tiff in  error,  testified:  "The  Southern  Pacific  Company  owns  the 
majority  in  those  companies,  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  and  Texas  &  New  Orleans  Railroad  Company;  there 
is  no  question  about  that.  The  stockholders  select  the  directors  of 
these  subordinate  companies  and  the  directors  select  the  officers.  The 
Southern  Pacific  Company  is  the  majority  stockholder  in  these  sub- 
ordinate companies."  It  would  suggest  itself  to  the  minds  of  most 
people  that  if  a  party  owned  a  controlling  interest  in  a  thousand  miles 
of  railroad  in  Texas  that  it  had  some  property  or  rights  or  credits  in 
the  State.  Ward  v.  Lathrop,  11  Texas,  287;  Battle  v.  Carter,  44 
Texas,  485;  Wright  v.  Ragland,  18  Texas,  289. 
But  independent  of  any  question  of  property  in  Texas,  there  was 
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evidence  tending  to  show  that  plaintiff  in  error  was  operating  a  rail- 
road across  Texas  to  California,  and  our  statute  (art.  1194,  subd.  25), 
authorizes  suits  against  foreign  corporations  doing  business  in  this 
State,  in  any  county  where  there  is  an  agent  of  the  corporation.  Plain- 
liflf  in  error  had  an  agent  in  Houston,  and  a  nonresident  had  the 
right  to  bring  a  suit  against  it,  as  it  was  shown  to  be  doing  business 
in  this  State.  Western  Union  Tel.  Co.  v.  Clark,  14  Texas  Civ.  App., 
563   (38  S.  W.,  225). 

The  case  of  Southern  Pacific  Company  v.  Godfrey,  48  Texas  Civ. 
App.,  616  (107  S.  W.,  1135)  is  exactly  in  point  in  this  case  on  the 
question  of  jurisdiction.  In  that  oase  the  injury  was  inflicted  in 
Arizona  on  a  citizen  of  that  Territory,  and  he  sued  in  El  Paso,  Texas. 
The  only  marked  difference  in  the  case  is  that  in  the  Godfrey  case 
the  present  plaintiff  in  error  was  anxious  to  be  sued  in  Harris  County, 
and  now  that  county  is  repudiated  and  it  is  seeking  to  evade  being 
sued  anywhere  in  Texas.     The  motion  for  rehearing  is  overruled. 

Affirmed. 

Writ  of  error  refused. 


Mrs.  M.  p.  Mitchell  v.  Gulf,  Colorado  &  Sante  Fe  Railway 

Company. 

Decided  April  I,  June  1,  1910. 

ON   MOTION   TO   STRIKE  OUT   STATEMENT. 

1. — Statement  of  Facts — Time  of  Filing — Statute. 

Tlie  Act  of  May  1,  1909,  Laws  Slst  Leg.,  p.  374,  with  reference  to  pre- 
paration of  statement  of  facts,  being  a  remedial  law,  will  not  be  restricted  in 
its  application  to  cases  tried  after  it  went  into  effect.  In  a  case  tried  after 
the  statute  was  passed,  but  before  it  was  in  force,  a  statement  filed  after  it 
went  into  effect,  and  in  due  time  under  its  terms,  but  too  late  under  the 
statute  in  force  when  the  case  was  tried,  should  not  be  struck  out  because  not 
filed  in  time. 

8. — Statement  of  Facts — Question  and  Answer. 

The  Act  of  May  1,  1909,  does  not  expressly  require,  but  apparently  in- 
tends, that  the  statement  of  facts  should  be  in  narrative  form.  The  insertion 
of  questions  and  answers  may  be  sometimes  necessary  in  the  preservation  of 
exceptions  in  this  form,  rather  than  by  bill.  Statement  considered  and  held 
not  so  far  violative  of  the  rule  against  inserting  questions  and  answers  in  the 
statement  of  facts  as  to  justify  the  striking  out  of  such  statement. 

ON  MERITS  OF  APPEAL. 

S.-^Written  Instrument — ^Parol  Evidence. 

Parol  evidence  is  always  admissible  to  explain  and  control  the  effect  of 
written  instruments  introduced  as  admissions  of  a  party  and  not  as  contracts 
passing  or  extinguishing  a  right  in  litigation. 

4. — Same— Case  Stated. 

In  trespass  to  try  title,  a  lease  to  plaintiff  of  land,  including  that  in 
controversy,  from  those  whose  title  was  afterwards  acquired  by  defendants, 
could  be  explained  by  parol  evidence  of  plaintiff  showing  that  the  part  in 
controversy  was  not  claimed  by  her  under  the  lease,  but  by  a  different  right, 
and  that  she  did  not  know  that  it  was  included  in  the  leased  premises. 

Vol.  LXI  Civil— 26. 
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5. — Same — ^Fleadlnif. 

It  was  not  necessarr  for  plaintiff  to  plead  fraud  or  mistalce  in  a  lease,  in- 
troduced to  show  that  she  claimed  as  tenant  under  the  holders  of  a  title  which 
defendants  had  acquired,  in  order  to  entitle  her  to  introduce  parol  evidence 
showing  that  she  did  not  know  that  sudi  land  was  included  in  the  lease  nor 
intend  to  claim  same  under  it. 

6.-*Parol  Sale  of  Land. 

Evidence  of  a  sale  of  land  by  parol,  with  payment  and  possession,  held  to 
present  questions  of  fact  as  to  the  valfdity  of  the  title  acquired  thereunder. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

Wright  £  Wynn,  T.  0.  Woldert,  and  C.  T.  Dalton,  for  appellant.— 
Parol  evidence  is  always  admissible  to  explain  documents  intioduced 
as  admissions  of  a  party  when  such  documents  do  not  vest,  pass  or 
extinguish  any  right  in  litigation,  but  are  used  merely  as  evidence 
of  a  fact  and  not  as  evidence  of  a  contract  or  right.  Pierce  v.  John- 
son, 50  S.  W.,  610;  Anderson  v.  Walker,  49  S.  W.,  937-47;  Duncan 
v.  Matney,  77  Am.  Dec,  575  (Mo.) ;  Am.  &  Eng.  Ency.  Law,  vol.  21, 
1087  (b). 

Estoppel  only  arises  in  suits  founded  upon  the  iustrument  which 
contains  the  recital,  or  growing  out  of  the  transaction  in  which  it  was 
given,  and  not  in  other  or  collateral  controversies  between  the  same 
parties.  Williams  v.  Chandler,  25  Texas,  4;  Hart  v.  Meredith,  65  S. 
W.,  507. 

Terry,  Cavin  &  Mills,  Ckas.  K.  Lee,  and  Joseph  Spence,  Jr.,  for 
appellee,  Gulf,  C.  &  S.  P.  Ey.  Co. — There  was  no  pleading  of  fraud, 
accident  or  mistake  by  which  plaintiff  was  misled  to  induce  her  to 
execute  the  lease,  and  the  court  did  not  err  in  excluding  the  evidence 
of  plaintiff,  offered  to  avoid  the  effect  of  said  lease  contract.  Greenhill 
V.  Hunton,  69  S.  W.,  441 ;  1  Elliott  on  Evidence,  sec.  614 ;  Naumberg 
V.  Young  (N.  J.)  43  Am.  Bep.,  381;  Peticolas  v.  Thomas,  29  S.  W., 
166,  167;  T.  &  P.  Coal  Co.  v.  Lawson,  31  S.  W.,  846;  Byars  v.  Byars, 
32  S.  W.,  926 ;  Johnson  v.  Witte,  32  S.  W.,  426 ;  DeVitt  v.  Kaufman 
County,  66  S.  W.,  225;  Railway  Co.  v.  Wilson,  23  S.  W.,  282;  Bruner 
Bros.  V.  Strong,  61  Texas,  557. 

Said  written  contract  of  lease  was  an  acknowledgment  of  the  title 
under  which  this  defendant  claimed  the  land  in  controversy,  and  said 
written  contract  of  lease  was  executed  by  plaintiff  with  a  full  know- 
ledge of  the  facts  contained  therein  with  respect  to  the  title  in  de- 
fendant's vendors  and  plaintiff  was  thereby  estopped  by  the  terms 
of  said  lease  contract  and  her  acknowledgment  of  tenancy  under  her 
lessor,  Stoddard,  under  whom  defendant  claims.  O'Conner  v.  Dykes, 
29  S.  W.,  921,  and  cases  therein  cited;  Word  v.  Drouthett,  44  Texas, 
367;  Eldridge  v.  Parish,  6  Texas  Civ.  App.,  37;  Chance  v.  Branch, 
58  Texas,  492;  McKie  v.  Anderson,  78  Texas,  209;  Tyler  v.  Davis, 
61  Texas,  675;  Juneman  v.  FranWin,  67  Texas,  415;  Hintze  v.  Krab- 
benschmidt,  44  S.  W.,  39 ;  League  v.  Snyder,  5  Texas  Civ.  App.,  13. 

Hill  &  Lee,  for  appellees,  Johnson  and  Pulliam. 
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OPINION  ON  MOTION. 

KEY,  Chief  Justice. — Having  overniled  appellees*  motion  to  strike 
out  the  statement  of  facts,  and  as  that  ruling  involves  a  construction 
of  that  portion  of  the  Act  of  the  31st  Legislature  regulating  the 
appointment  of  official  stenographers,  and  the  method  of  making  up 
and  filing  statements  of  facts,  which  relates  to  the  latter  subject,  it  is 
deemed  proper  to  reduce  our  conclusions  to  writing. 

Two  grounds  were  assigned  in  the  motion  for  striking  out  the 
statement  of  facts.  These  were:  first,  because  it  was  not  filed  within 
the  time  permitted  by  law;  and,  second,  because  it  did  not  state  the 
facts  proven  in  narrative  form,  but  was  composed  largely  of  the 
stenographer's  notes  giving  questions  and  answers  and  remarks  of 
counsel  and  the  court  on  the  admissibility  of  evidence. 

I.  As  to  the  first  question,  the  record  ©hows  that  the  District  Court 
adjourned  on  the  29th  day  of  June,  1909,  after  having  made  an  order 
allowing  30  days  after  adjournment  for  filing  the  statement  of  facts. 
The  statement  of  facts  was  filed  July  27th,  1909.  The  Act  of  1907, 
whioh  was  in  force  when  the  case  was  tried,  when  the  motion  for  new 
trial  was  overruled  and  when  the  order  allowing  30  days  in  which  to 
file  a  statement  of  facts  was  made,  limited  the  time  for  which  an  order 
might  be  made  allowing  statement  of  facts  to  be  filed  after  the  court 
adjourned,  to  twenty  days;  and  appellee's  contention  is  that  as  the 
statement  of  facts  in  this  case  wag  not  filed  within  twenty  days,  it  was 
filed  too  late,  and  therefore  should  be  stricken  out.  The  Act  of  1909 
(Laws  31st  Leg.,  p.  376)  provides,  in  express  terms,  that  the  parties 
to  the  suit  shall  be  entitled  to,  and  by  that  Act  are  granted,  30  days 
after  adjournment  of  the  court  in  which  to  prepare  and  file  a  state- 
ment of  facts  and  bills  of  exception.  That  statute  was  approved  by 
the  Governor  on  May  1st,  1909,  but  did  not  take  effect  until  90  days 
after  the  Legislature  adjourned,  which  was  on  April  11th,  1909.  In 
other  words,  that  law  took  effect  on  the  10th  day  of  July,  1909 ;  and 
at  that  time  the  20  days  which  appellant  was  entitled  to  under  order  of 
the  court  for  filing  the  statement  of  facts  had  not  expired.  The 
order  referred  to,  while  it  undertook  to  grant  thirty  days,  which  at 
that  time  the  court  had  no  power  to  grant,  had  the  effect  of  allowing 
twenty  days  within  which  to  file  the  statement  of  facts.  Then,  before 
that  time  had  expired,  the  Act  of  1909  took  effect,  which  by  its  terms 
allowed  30  days  after  adjournment,  unless  it  should  be  held  to  apply 
only  to  cases  tried  after  that  law  took  effect.  Being  a  remedial  stat- 
ute, we  see  no  reason  why  it  should  be  given  such  restricted  con- 
struction, and  we  therefore  hold  that  it  applies  to  this  case,  and  had 
the  effect  of  granting  30  days  after  the  adjournment  of  the  court, 
for  the  purpose  of  filing  the  statement  of  facts  and  bills  of  excep- 
tion. 

IL  The  other  ground  of  the  motion  requires  a  construction  of 
section  6  of  the  Act  of  1909.     That  section  reads  as  follows: 

"Section  6.  Upon  the  filing  in  the  office  of  the  clerk  of  the  court 
by  the  official  shorthand  reporter  of  his  transcript  as  provided  in 
section  6  of  this  Act,  the  party  appealing  shall  prepare  or  cause  to  be 
prepared  a  statement  of  facts  in  duplicate,  which  shall  consist  of  the 
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evidence  adduced  upon  the  trial,  both  oral  and  by  deposition,  stated 
in  a  succinct  manner  and  without  unnecessary  repetition,  together 
■with  copies  of  such  documents,  sketches,  maps  and  other  matters  as 
were  used  in  evidence.  It  shall  not  be  necessary  to  copy  said  state- 
ment of  facts  in  the  transcript  of  the  clerk  on  appeal,  but  the  same 
shall,  when  agreed  to  by  the  parties  and  approved  by  the  judge,  or  in 
the  event  of  a  failure  of  the  parties  to  agree  and  a  statement  of  facts 
is  prepared  and  certified  by  the  judge  trying  the  case,  be  filed  in 
duplicate  with  the  clerk  of  the  court,  and  the  original  thereof  shall 
be  sent  up  as  a  part  of  the  record  in  the  cause  on  appeal.  Provided, 
however,  that  the  official  shorthand  reporter  shall,  when  requested  by 
the  party  appealing,  prepare  under  the  direction  of  the  party  appeal- 
ing, a  statement  of  facts  in  narrative  form  in  duplicate,  and  deliver 
same  to  the  party  appealing,  for  which  said  statement  of  facts  he  shall 
be  paid  the  sum  of  ten  cents  per  folio  of  100  words  for  the  original 
copy  and  no  charge  shall  be  made  for  the  duplicate  copy;  provided 
such  amount  shall  not  be  taxed  as  costs  in  the  case,  if  a  transcript 
of  the  testimony  in  the  form  of  questions  and  answers  has  been 
theretofore  filed  with  the  clerk  and  taxed  as  costs.^' 

The  Act  of  1907  expressly  required  the  evidence  of  witnesses  to  be 
stated  in  narrative  form;  and  this  court  has  held  that  flagrant  de- 
partures from  that  requirement  would  constitute  sufficient  ground  for 
striking  out  a  statement  of  facts.  It  will  be  observed  that  the  statute 
now  under  consideration  does  not  expressly  require  that,  in  the  pre- 
paration of  a  statement  of  facts,  the  evidence  shal  be  stated  in  nar- 
rative form.  The  express  requirement  is  that  it  shall  be  stated  "in  a 
succinct  manner  and  without  unnecessary  repetition.'^  It  is  true  that 
the  proviso  in  section  6  requires  the  official  stenographer,  when  re- 
quested by  the  party  appealing,  to  prepare  a  statement  of  facts  in 
narrative  form,  which  strongly  indicates  that  the  Legislature  sup- 
posed that  it  would  require  the  narrative  form  to  state  the  evidence 
in  a  succinct  manner;  and,  as  a  general  rule,  that  is  correct.  Of 
course,  there  may  be  instances  in  which  it  would  be  necessary  to  have 
the  evidence  stated  in  the  form  of  questions  and  answers,  in  order  to 
properly  present  a  particular  question  in  the  appellate  court;  and  in 
such  exceptional  instances  the  statute  should  be  so  construed  as  to 
permit  that  course  to  be  pursued.  In  other  words,  the  statute  was 
intended  to  eliminate  useless  verbosity,  to  cut  out  superfluities  and  to 
present,  with  reasonable  terseness,  such  evidence  as  would  be  material 
on  appeal.  As  before  said,  a  question  might  arise  which  could  not 
be  properly  presented  on  appeal  without  giving  the  questions  and 
answers;  and,  while  to  do  so  might  not  be  as  succinct  as  evidence  could 
possibly  be  stated,  yet  it  would  be  as  succinct  as  would  be  reasonable 
in  the  particular  instance.  Furthermore,  this  and  all  such  rules,  have 
a  spirit  as  well  as  a  letter,  and  they  should  be  given  a  reasonable 
construction  and  application  and  severe  penalties  should  not  be  im- 
posed for  slight  departures  from  such  rules.  In  the  case  at  bar  the 
statement  of  facts  comprises  40  pages,  and  it  contains  about  30  ques- 
tions propounded  to  witnesses.  Few,  if  any,  of  them  are  necessary 
to  elucidate  any  question  involved  in  the  appeal,  but  they  are  not  long 
and  do  not  consume  very  much  space.     It  is  also  probable  that  the 
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etenographer's  notes  were  used  in  incorporating  in  the  statement  of 
facts  bills  of  exception  to  testimony;  and  in  doing  so,  more  space 
was  used  than  was  necessary,  however,  not  more,  perhaps,  than  would 
have  been  used  if  separate  bills  of  exception  had  been  prepared  and 
filed.  Such  being  the  conditions,  this  court  does  not  feel  certain  that 
there  was  such  flagrant  or  material  departure  from  the  statute  as 
would  justify  the  severe  penalty  of  striking  out  the  statement  of  facts. 
And  especially  so,  as  the  statute  referred  to  is  a  new  law  and  has  not 
heretofore  been  construed  by  any  of  the  appellate  courts.  However, 
it  is  deemed  proper  to  admonish  those  charged  with  compliance  with 
its  terms  to  exercise  care  and  not  rely  upon  the  indulgence  of  this 
court.  In  the  future  this  court  will  expect  substantial  compliance  with 
the  statute.  As  a  matter  of  fact,  the  statute  may  be  violated  though 
the  evidence  be  stated  in  narrative  form.  Such  violation  may  consist 
in  writing  out  in  full  a  witness*  testimony  when  the  fact  to  which 
the  testimony  relates  is  so  clearly  established  that  the  statement  of 
facts  should  merely  contain  tlie  statement  that  that  fact  was  proved, 
and  not  set  out  the  evidence  by  which  the  proof  was  made.  Also,  in 
many  instances,  a  witness  on  the  stand  repeats  his  testimony  upon  a 
given  point;  and,  as  a  general  rule,  such  repetition  should  not  be  in- 
corporated in  the  statement  of  facts  in  narrative  form  or  otherwise. 

Before  closing  this  opinion  it  is  deemed  proper  to  direct  attention 
to  one  other  matter.  Under  the  present  law  the  clerk  is  not  per- 
mitted to  copy  the  statement  of  facts  in  the  transcript,  and  the 
original  statement  of  facts  is  required  to  be  filed  in  the  Court  of 
Civil  Appeals.  If  it  was  supposed  by  the  Legislature  that  the  change 
referred  to  would  facilitate  the  work  of  the  appellate  courts,  that 
supposition  was  erroneous.  On  the  contrary,  unless  more  care  be 
taken  in  the  preparation  of  statements  of  facts,  that  change  will  tend 
to  retard  instead  of  promote  the  dispatch  of  business  by  such  courts. 
In  this  court,  in  more  than  one  instance,  we  have  been  confronted  by 
original  statements  of  facts  not  prepared  in  conformity  with  District 
Court  Eule  90,  and  containing  various  lead  pencil  additions  and  in- 
terlineations in  the  almost  undecipherable  handwriting  of  some  of  the 
distinguished  attorneys  who  practice  in  this  court.  Just  what  power 
this  court  may  have  to  correct  evils  of  that  kind  we  have  not  yet 
undertaken  to  determine;  but  if  that  evil  continues,  we  shall  attempt 
to  find  a  remedy,  and  those  interested  in  such  matters  are  admonished 
to  govern  themselves  accordingly. 

Motion  overruled. 

OPINION   ON   MERITS. 

RICE,  Associate  Justice. — This  suit  was  brought  by  Mrs.  M. 
P.  Mitchell,  as  feme  sole,  in  the  form  of  trespass  to  try  title  against 
the  Gulf,  Colorado  &  Santa  Fe  Bail  way  Company  for  the  recovery 
of  78/100  of  an  acre  of  land  out  of  the  Himmer  survey,  adjoining 
the  city  of  San  Angelo. 

The  appellee  filed  a  plea  of  not  guilty,  and  set  up  the  statute  of 
limitation  of  five  and  ten  years,  and  also  vouched  in  its  warrantors, 
Pulliam    and    Johnson,    praying    that    if    judgment    should    be    had 
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against  it^  that  tlien  it^  in  turn,  should  recover  over  against  them 
for  said  land  upon  their  warranty. 

There  was  a  trial  before  the  court  without  a  jury,  who  rendered 
judgment  for  appe]]ee,  and  plaintiff  has  appealed. 

The  evidence  proved  and  tended  to  show  that  the  former  husband 
of  plaintiff.  Bent  Mitchel,  bought  two  small  parcels  of  land  in  1888, 
out  of  said  survey,  from  Jonathan  Miles,  who  was  the  common  source 
of  title,  the  first  tract  containing  about  two  acres,  and  the  other  less 
than  one  acre,  being  the  tract  in  controversy  herein;  that  he  obtained 
a  deed  for  the  first  tract,  but  that  no  deed  was  ever  executed  to  him 
for  the  latter  tract,  but  that  immediately  after  his  purchase  of  the 
former  tract  he  built  a  house  thereon,  and  some  five  months  there- 
after he  enclosed  the  latter  tract,  as  well  as  the  former,  by  a  common 
fence,  and  used  it  in  connection  with  his  home  for  growing  vegetables 
thereon  and  for  other  purposes,  and  that  his  wife,  from  whom  he 
afterwards  separated  and  was  divorced,  continued  to  use  the  entire 
property  as  her  homestead  until  1907,  when  the  appellee  brought  con- 
demnation proceedings  for  the  tract  first  purchased,  as  well  as  an  ad- 
joining tract  out  of  the  same  survey,  which  appellant  had  theretofore 
inherited  from  her^  deceased  son  Clarence,  and  that  after  said  con- 
demnation proceedings  were  concluded,  she  conveyed  the  first  tract,  as 
well  as  the  tract  so  inherited  from  her  son,  to  the  said  railroad  com- 
pany, but  did  not  convey  the  tract  in  controversy;  and  soon  after  the 
execution  of  said  deed  she  withdrew  her  fence  from  around  said  two 
tracts  so  conveyed,  and  enclosed  the  strip  in  controversy,  which  she 
claims  as  her  own,  both  by  virtue  of  said  alleged  parol  sale  to  her 
former  husband,  as  well  as  by  the  ten  years  statute  of  limitation,  and 
from  which  she  was  ejected  by  appellee. 

The  appellee,  however,  contended  that  said  small  strip,  the  tract 
in  controversy,  is  a  part  of  a  100  acre  tract  out  of  the  same  survey, 
which  it  purchased  from  Pulliam  and  Johnson,  who  by  mesne  con- 
veyances, claimed  title  thereto,  through  Jonathan  Miles,  the  common 
source.  It  was  shown  that  appellee  had  paper  title  to  said  100  acres, 
and  that  the  field  notes  thereof  embraced  the  land  in  controversy. 

During  the  progress  of  the  trial  appellee,  over  plaintiff's  objection, 
offered  in  evidence  a  lease  from  Burroughs,  attorney  in  fact  for  Stod- 
dard, to  plaintiff  for  said  one  hundred  acres,  for  the  purpose  of  dis- 
proving plaintiff^s  claim  of  adverse  possession  under  her  plea  of  ten 
years  limitation,  said  Stoddard  being  a  vendor  of  said  Pulliam  and 
Johnson.  Plaintiff  then  offered  to  show  by  her  own  testimony  the 
purpose  for  which  she  signed  said  lease;  that  it  was  not  intended  by 
her  to  lease  any  of  the  land  in  controversy,  or  any  land  within  her 
enclosure,  but  only  that  outside  of  her  premises,  to  which  the  defend- 
ant objected,  which  objection  was  sustained  by  the  court  and  plaintiff 
excepted,  and  if  allowed,  would  have  testified  that  she  did  npt  under- 
stand at  the  time  she  executed  said  lease  that  it  included  any  part 
of  the  land  in  controversy,  or  any  land  within  her  enclosure;  that  the 
larger  tract  which  she  intended  to  lease  and  thought  she  was  leasing, 
lay  just  outside  of  her  premises  and  entirely  surrounding  them;  that 
she  had  no  intention  of  leasing  any  land  within  her  enclosure,  but  only 
such  land  as  she  had  no  right  to  use,  and  it  was  not  explained  to  her 
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that  the  land  included  in  the  field  notes  she  was  leasing  would  include 
any  land  within  her  premises,  or  she  would  not  have  signed  the  same; 
that  she  did  not  understand  that  the  field  notes  included  her  home- 
stead and  the  land  in  controversy,  and  did  not  intend  thereby  io  ad- 
mit title  in  (any  one  else  to)  the  land  within  her  premises. 

While  it  was  perfectly  competent  to  introduce  the  lease  for  the 
purpose  indicated,  yet  plaintiff  was  clearly  entitled  to  show  how  she 
came  to  sign  it,  and  to  give  her  explanation  thereof,  as  she  proffered 
to  do,  and  we  think  she  was  not  debarred  from  so  doing  on  the  ground 
that  parol  evidence  can  not  be  offered  for  the  purpose  of  contradicting 
or  varying  the  terms  of  a  written  instrument,  because  we  understand 
the  rule  to  be  in  accordance  with  plaintiff^s  contention  that  parol 
evidence  is  always  admissible  to  explain  documents  introduced  as 
admissions  of  a  party,  when  such  documents  do  not  vest,  pass  or 
extinguish  any  right  in  litigation,  but  are  used  merely  as  evidence 
of  the  fact  and  not  as  evidence  of  a  contract  or  right.  See  Pierce  v. 
Johnson,  50  S.  W.,  610;  Anderson  v.  Walker,  49  S.  W.,  937-47;  Dun- 
can V.  Matney,  29  Mo.,  368,  77  Am.  Dec,  575  (Mo.) ;  Am.  &  Eng. 
Ency.  Law,  vol.  21,  p.  1087  (b). 

In  treating  of  this  matter  in  vol.  21,  Am.  &  Eng.  Ency.  Law, 
supra,  it  is  said:  "The  rule  (meaning  the  one  in  question)  aoes  not 
apply  to  papers  which  are  merely  introduced  collaterally  and  used  for 
evidentiary  purposes  as  admissions  of  a  party;  for  a  paper  which  does 
not  by  contract,  operation  of  law  or  otherwise  vest  or  pass  or  extin- 
guish any  right  in  litigation,  but  is  used  merely  as  evidence  of  a  fact, 
and  not  as  evidence  of  a  contract  or  right,  is  susceptible  of  explana- 
tion by  evidence  of  extrinsic  facts  and  circumstances.^' 

In  Duncan  v.  Matney,  supra,  it  is  also  said:  "That  the  court  erred 
in  rejecting  as  evidence  the  advertisement  of  the  sale.  If  it  be  said 
that  it  was  inadmissible  because  it  contradicted  the  defendant's  deed, 
it  may  be  answered  that  although  a  deed  can  not  be  contradicted  when 
used  as  evidence  of  the  agreement  and  understanding  of  the  parties 
to  it,  yet  this  deed  was  offered  in  evidence  by  the  plaintiff  merely  as 
an  admission  of  the  defendant,  and  the  rule  is  that  when  an  instrument, 
of  whatever  solemnity  it  may  be,  is  offered  merely  as  an  admission 
made  by  the  party  executing  it,  it  is  always  competent  to  him  to 
explain  it,  and  to  show  that  he  was  under  a  mistake  in  making  it, 
or  to  prove  any  other  circumstances  which  will  do  away  with  the 
effect  of  the  admission.'' 

Not  do  we  think  that  it  was  necessary,  as  appellee  contends,  to  plead 
fraud,  accident  or  mistake,  by  which  she  was  led  to  execute  the  lease 
from  Stoddard  before  being  allowed  to  explain  it  under  the  rule  above 
announced,  because  the  same  was  not  a  paper  under  which  either 
party  claimed  any  right,  but  was  only  introduced  as  an  admission 
tending  to  negative  plaintiff's  adverse  holding  under  the  statute  of 
limitation.  We  therefore  sustain  the  second  and  third  assignments, 
complaining  of  the  action  of  the  court  in  refusing  to  admit  this  evi- 
dence. 

The  remaining  assignments  relate  to  the  facts,  and  question  the 
correctness  of  the  conclusions  of  the  court  drawn  therefrom;  and, 
while  we  agree  with  the  correctness  of  appellant's  contention  that  one 


408  Texas  Civil  Appeals  Reports,  Vol.  61,  [June, 

who  buys  lend  by  verbal  sale,  paying  the  purchase  price,  entering 
into  possession  and  occupying  the  same,  acquires  title  thereto  (Garner 
V.  Stubblefield,  6  Texas,  552;  Dugan  v.  Colville,  8  Texas,  126;  Harold 
V.  Sumner,  78  Texas,  581)  still,  as  the  case  seems  not  to  have  been 
fully  developed  upon  this  issue,  and  as  there  were  facts  tending  to 
support  the  findings  of  the  court,  we  deem  it  best  not  to  express  an 
opinion  with  reference  to  the  probative  force  of  this  evidence;  but,  for 
the  error  heretofore  indicated,  the  judgment  of  the  couri;  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  Telegraph  &  Telephone  Company  v.  C.  B.  Thompson. 

Decided  June   1,   1910. 

1. — ^Negligence — ^Telephone  Ony  Wire. 

In  case  of  plaintiff  injured  while  riding  at  night  by  coming  in  contact 
with  a  guy  wire  of  a  telephone  pole  stretched  in  the  limits  of  a  public  street 
and  obstructing  a  way,  formerly  traveled,  diverging  from  the  street  to  cross 
a  vacant  block  of  private  property,  the  evidence  is  considered  and  held  to 
support  findings  of  negligence  on  the  part  of  the  telephone  company  and  ab- 
sence of  contributory  negligence  by  plaintiff. 

8. — ^Damages. 

Evidence  held  to  support  a  recovery  of  $1,200  for  diminished  earning 
capacity  due  to  personal  injury. 

8. — Damages — ^Mental  Suffering. 

Though  no  witness  testified  that  plaintiff  suffered  mentally,  the  fact  might 
be  inferr^  from  proof  of  serious  and  painful  physical  injuries,  and  be  properly 
submitted  as  an  element  of  damages  recoverable. 

4. — ^Pleading — ^Personal  Injury. 

Allegations  of  injury  to  various  parts  and  organs  of  plaintiff's  person  are 
held  sufficient  as  against  special  demurrer. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below 
before  Hon.  Clarence  Martin. 

Flack  &  Dalrymple  and  Oeo.  E.  Shelley,  for  appellant. — ^The  allega- 
tions of  plaintiff's  first  amended  original  petition,  as  to  the  injuries 
sustained  by  plaintiff  to  his  arm,  shoulder,  hip,  leg,  back,  spine,  groin, 
stomach,  kidneys,  bowels,  intestines  and  appendix,  do  not  show  in  what 
manner  or  to  what  extent  such  parts  and  organs  were  injured  with 
sufficient  certainty  to  apprise  defendant  of  the  nature  of  such  alleged 
injuries;  and  the  petition  containing  no  allegation  that  same  could 
not  be  more  particularly  alleged,  the  court  erred  in  overruling  the  de- 
fendant's special  exception  addressed  thereto.  Dallas,  etc.,  Ey.  Co.  v. 
McAllister,  90  S.  W.,  934;  Eailway  Co.  v.  Adams,  24  S.  W.,  839; 
Railway  Co.  v.  Ison,  83  S.  W.,  408 ;  City  of  Marshall  v.  McAIister,  43 
S.  W.,  1043. 

P.  J.  Johnson  and  0.  R.  Setter,  for  appellee. — Plaintiff's  allegations 
as  to  his  injuries  were  sufficiently  certain.    Southwestern  T.  &  T.  Co. 
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V.  Tucker,  98  S.  W.,  909;  I.  &  G.  N.  R.  B.  Co.  v.  Tasby,  45  Texas 
Civ.  App.,  416. 

KEY,  Chief  Justice. — Appellee's  brief  contains  the  following  cor- 
rect statement  of  the  nature  and  result  of  this  suit:  "Appellee  insti- 
tuted this  suit  in  the  District  Court  of  Llano  County,  for  damages 
alleged  to  have  been  occasioned  him  by  reason  of  certain  injuries 
alleged  to  have  been  sustained  by  him  as  a  result  of  coming  in  contact 
with  a  guy  wire  attached  to  a  certain  telegraph  pole  of  appellant  end 
stretched  in  a  public  street  in  the  city  of  Llano,  at  a  distance  of  from 
six  to  nine  feet  from  the  abutting  property  line,  and  across  an  alleged 
roadway,  at  a  point  where  said  street  and  said  roadway  intersected, 
while  plaintiff  was  riding  horseback  in  said  roadway  and  across  said 
street.  On  May  12th,  1909,  appellee  recovered  a  judgment  against 
aippellant  for  the  sum  of  $1,500,  based  upon  a  verdict  of  the  jury 
awarding  bim  $300  for  'mental  anguish  and  physical  pain,'  and 
$1,200  for  'diminished  earning  capacity.'  Motion  ioz  new  trial  was 
duly  filed  and  overruled,  and  appeal  perfected  and  the  case  is  brought 
to  this  court  for  review." 

The  first  two  assignments  of  error  complain  of  the  action  of  the 
court  in  overruling  the  defendant's  motion  for  a  new  trial,  the  con- 
tention being  that  the  testimony  failed  to  show  that  the  defendant 
was  guilty  of  negligence,  and  showed  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Under  those  assignments  appellant  submits 
the  following  statement: 

"The  evidence  showed  that  the  alleged  road  was  not  a  street  or  alley 
of  the  town  of  Llano,  that  on  each  side  of  the  telephone  pole  and 
guy  wire  there  was  a  well  defined  and  commonly  used  road  turning 
into  Exall  Street.  It  was  undisputed  that  plaintiff  lived  in  the  neigh- 
borhood of  the  pole  and  guy  wire  in  question  for  two  years,  and  that 
the  wire  had  been  placed  where  it  was  about  a  year  before  the  acci- 
dent happened.  Plaintiff  testified  that  at  the  time  of  the  accident,  the 
night  was  not  very  dark  and  that  he  was  riding  at  a  pace  faster  than 
a  gallop;  that  he  did  not  see  the  telephone  pole  or  look  for  it.  Several 
other  witnesses  testified,  and  it  was  undisputed,  that  the  pole  in 
question,  and  guy  wire  were  opposite  the  middle  of  the  block.  Mr. 
Callahan  testified  that  he  knew  where  the  guy  wire  in  question  was, 
and  that  a  man  on  horseback  could  not  ride  under  same;  and  that 
'it  has  been  nearly  a  year  since  the  road  was  used ;  that  is,  since  they 
put  up  the  guy  wire.'  H.  A.  Holzer,  witness  for  plaintiff,  testified 
m  part  as  follows:  'As  to  whether  or  not  there  is  a  road  running  un- 
derneath the  guy  wire,  there  has  been  a  road  there.  There  is  no  road 
there  now.  It  has  not  been  traveled,  it  don't  look  like  to  me,  for  a 
long  time,  you  can  not  see  any  evidence  of  a  road  there  now,  not 
much.'  George  Brazeale,  a  witness  for  plaintiff,  testified  in  part  as 
follows:  'This  seems  to  be  rather  the  appearance  of  an  old  road 
having  been  washed  out.  There  is  no  evidence  of  it  having  been  trav- 
eled recently.' " 

In  the  main,  that  statement  is  correct,  but  it  should  be  supplemented 
by  the  following  substantially  correct  statement  contained  in  appellee's 
brief: 
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"Block  12  of  the  gity  of  Llano  is  bounded  on  the  north  by  Sexton 
Street  and  on  the  east  by  Exall  Street^  both  of  said  streets  being  public 
streets  of  said  city;  at  the  time  plaintiff  was  injured^  and  at  the  time 
of  the  trial,  said  block  was  unfenced  and  open  and  had  been  for  many 
years,  and  was  a  commons.  Sometime  between  six  months  and  a 
year  prior  to  the  date  of  plaintiff's  injuries,  defendant  placed  a  thirty 
foot  pole  in  said  Exall  Street  at  a  distance  of  from  six  to  nine  feet 
from  the  property  line  of  said  block  (defendant's  witness  and  employe 
Kuykendall  testified  from  eight  to  nine  feet)  and  stretched  a  guy  wire 
parallel  with  said  Exall  Street  from  the  top  of  said  pole  and  fastened 
same  to  a  'dead-man*  twenty-two  feet  south  of  said  pole;  said  pole 
and  wire  were  located  practically  opposite  the  middle  of  said  block  and 
three  and  a  half  blocks  from  the  court  house  in  said  city.  It  was  also 
uncontroverted  that  at  the  time  plaintiff  was  injured,  a  well  defined  and 
commonly  used  wagon  road  extended  diagonally,  from  northwest  to 
southeast,  across  said  block  from  Sexton  Street  and  intersected  Exall 
Street  where  said  guy  wire  was  erected — ^that  is  to  say,  that,  at  a  dis- 
tance of  about  40  feet  from  said  guy  wire,  said  road  diverged  into  three 
roads — the  wire  being  erected  directly  over  the  middle  road,  one  road 
going  south  of  the  middle  road  at  a  distance  of  between  ten  to  fifteen 
feet,  and  the  other  road  going  north  of  the  middle  road  at  a  distance 
of  between  twenty  to  twenty-five  feet.  In  other  words,  there  were 
three  roads  within  a  space  of  not  over  40  feet  with  said  guy  wire 
in  the  center. 

"It  was  an  uncontroverted  fact  that  the  wire  was  stretched  across 
said  middle  road  at  a  height  of  between  five  to  six  feet  at  the  first 
rut  or  track  from  the  pole,  and  at  a  height  of  about  ten  inches  from 
the  further  rut  or  track  from  the  pole.  It  was  uncontroverted  that 
said  middle  road  had  been  commonly  and  generally  traveled  by  the 
public  in  vehicles  and  on  horseback  for  many  years  up  to  the  time 
said  wire  was  stretched  across  it,  since  which  time  the  travel  was  on 
both  sides  of  said  wire,  as  before  stated,  most  of  the  travel  swerving 
around  the  wire  to  the  north. 

"All  of  the  witnesses,  both  for  plaintiff  and  defendant,  testifying  in 
reference  thereto,  stated  that  said  middle  road  at  the  time  of  ihe 
trial,  (three  months  after  plaintiff  was  injured)  had  the  appearance 
of  an  old  road;  and  there  was  much  testimony  adduced  to  the  effect 
that  even  at  the  time  of  the  trial  said  middle  road  was  a  plain,  beaten 
and  well  developed  wagon  road  with  ruts,  or  deep  wagons  tracks  in  the 
rocky  soil  under  the  wire. 

"it  was  uncontroverted  that  defendant  did  not  have  any  lights  guard 
or  protection  whatever  on  oj  by  said  wire  at  the  time  plaintiff  was 
injured,  and  had  not  had  since  the  erection  of  said  wire.  Plaintiff 
while  going  from  his  home  to  a  fire  on  a  horse  in  the  night  time  rode 
against  said  wire  and  was  injured.  Plaintiff  testified  that  he  did  not 
see  the  wire  or  look  for  it,  and  did  not  know  it  was  there  until  he 
ran  into  it;  that  he  went  to  town  often,  but  that  he  did  not  go  past 
said  wire  and  pole  when  he  went  to  town ;  that  he  had  been  using  said 
road  over  which  the  wire  was  stretched  for  many  years,  and  that  on 
the  night  he  was  injured  he  knew  that  people  traveling  through  that 
portion  of  the  town  commonly  and  generally  traveled  said  road  on 
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horseback  and  in  vehicles^  and  he  knew  that  same  was  a  plain  and 
well  developed  wagon  road;  that  he  was  riding  up  said  road  at  a 
gallop;  at  about  ^half  speed;*  that  he  was  going  up  a  hill;  that  he  was 
holding  the  reins  in  his  h^nd;  that  it  was  not  very  dark;  that  it  was 
a  starlight  night;  that  he  is  a  stockman  and  an  experienced  horseback 
rider  and  was  accustomied  to  riding  at  night. 

"W.  H.  Walace,  while  traveling  over  the  same  course  as  plaintiff, 
about  forty  days  before  plaintiff  was  injured,  testified  that  he  rode  his 
horse  into  said  wire  one  night;  that  he  was  riding  in  a  gallop  and 
that  the  wire  struck  the  horn  of  his  saddle  and  he  escaped  without 
injury. 

*T.  H.  Callahan  testified  that  he  was  riding  up  said  road  in  the 
day  time,  but  saw  said  wire  in  time  to  avoid  running  into  it.  H. 
A.  Holtzer  testified  that  one  night  he  and  his  wife  drove  into  said 
wire.  W.  W.  Watkins,  defendants  witness,  who  lives  within  a  block 
of  where  said  wire  was  erected,  testified  that  he  did  not  know  said 
wire  was  erected  until  the  evening  before  the  trial  of  this  case." 

The  defense  of  contributory  negligence  was  interposed  and  submitted 
to  the  jury,  and  the  verdict  involves  findings  that  the  defendant  was 
guilty  of  negligence,  and  that  the  plaintiff  was  not  guilty  of  con- 
tributor)' negligence.  After  due  consideration  of  the  testimony  we 
have  reached  the  conclusion  that  the  findings  referred  to  are  sustained 
by  testimony,  and  they  are  therefore  adopted  by  this  court,  and  the 
assignments  of  error  now  under  consideration  are  overruled. 

The  next  three  assignments  assail  the  verdict  upon  the  contention 
that  the  award  of  $1,200  for  diminished  capacity  to  earn  money  is  not 
supported  by  the  testimony.  Without  setting  out  the  testimony  relating 
to  that  subject,  we  hold  that  it  supports  the  verdict  and  overrule  the 
assignments  referred  to. 

Under  other  assignments  appellant  charges  that  the  court  should  not 
have  submitted  to  the  jury  the  question  of  mental  pain  and  suffering, 
and  that  the  verdict,  awarding  the  plaintiff  $300  for  such  suffering 
is  not  supported  by  testimony.  It  is  true  that  no  witness  testified 
that  the  plaintiff  suffered  mentally,  but  there  was  testimony  showing 
that  he  sustained  serious  physical  injuries,^  which  caused  much  physical 
pain,  and  from  those  facts  the  jury  was  authorized  to  infer  that  he 
sustained  mental  suffering. 

The  last  assignment  complains  of  the  action  of  the  court  in  over- 
ruling a  special  exception  to  the  following  averments  in  the  plaintiff's 
petition:  *^And  plaintiff  was  then  and  there  knocked  and  dragged  by 
said  guy  wire  backwards  from  off  his  horse  and  hurled  with  great 
force  and  violence  to  and  against  the  hard  ground,  and  plaintiff's  horse 
was  also  then  and  there  thrown  by  said  guy  wire  with  great  weight 
and  force  upon  plaintiff,  as  he  lay  helpless  upon  the  ground,  thereby 
so  greviously  crushing  and  shocking  plaintiff  as  to  render  him  uncon- 
scious, and  seriously  bruising,  wounding  and  injuring  plaintiff  about 
his  shoulder  and  arm,  his  hip  and  leg,  and  bruising,  wrenching,  crush- 
ing and  permanently  injuring  plaintiff  in  the  muscles,  ligaments  and 
parts  in  and  about  his  back  and  spine,  his  groin  and  stomach  and  the 
internal  organs  thereof,  to  wit.:  his  kidneys,  bowels,  intestines  and 
appendix.*' 
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We  hold  that  the  averments  referred  to  were  sufficient,  and  that  the 
exception  was  properly  overruled.  (Southwestern  T.  &  T.  Co.  v. 
Tucker,  98  S.  W.,  909;  International  &  G.  N.  B,  B.  Co.  v.  Tasby, 
46  Texas  Civ.  App.,  416,  100  S.  W.,  1030.) 

No  reversible  error  has  been  pointed  and  the  judgm^ii  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mutual  Life  Insurance  Company  v.  Maby  C.  Fobd. 

Decided  June  1,  1910. 

1. — ^Brief — Oronplnff  Auigamentf. 

Assignments  of  error  on  different  rulings  which  relate  to  the  same  subject 
may  be  grouped  and  submitted  under  a  single  proposition,  but  the  practice  is 
not  commended. 

2. — Harmless  Error — Overmllng  £zoeptionf. 

Error  in  overruling  special  exceptions  is  not  ground  for  reversal  where 
the  trial  was  before  the  court  and  no  evidence  lyas  admitted  in  support  of  the 
allegations  excepted  to. 

8. — ^Harmless  Error— Absence  of  Pindlngt. 

Error  in  overruling  a  special  exception  is  not  ground  for  reversal  where, 
the  trial  being  without  a  jury  and  no  separate  findings  of  law  and  fact  made, 
it  does  not  appear  that  the  judgment  was  based  on  the  matters  excepted  to, 
it  being  capable  of  support  on  other  grounds. 

4. — ^Znsurance-— Application — Other  Insurance. 

Insured  in  answer  to  a  question  in  the  application  as  to  insurance  in 
other  "companies  and  associations"  answered  that  he  was  insured  in  one  named 
and  in  no  others.  He  had  also  insurance  in  an  accident  company  and  in 
fraternal  and  local  benefit  societies,  which  was  not  disclosed.  Held  that  the 
language  of  the  question,  being  selected  by  the  insurer  who  could  have  made 
his  meaning  clear,  should  be  construed  most  strongly  against  him;  that  it  was 
such  as  could  be  understood  by  insured  as  not  including  accident,  fraternal 
or  benefit  insurance;  and  that  the  answer  did  not  necessarily  avoid  the  policy 
for  misrepresentation  by  insured. 

5. — ^Insurance— Suicide. 

Evidence  in  suit  on  an  insurance  policy  not  covering  death  by  suicide  con- 
sidered and  held  not  to  show  conclusively  that  the  death  of  insured  by  the 
discharge  of  an  automatic  "safety"  pistol  in  his  own  hands,  and  which  could 
only  be  fired  by  pulling  the  trigger,  was  by  his  own  voluntary  act,  rather  than 
by  accident. 

6.— Insurance — ^Demand — ^Penalty  for  Refusal  to  Pay. 

The  penalty,  in  damages  and  attorney's  fees,  imposed  by  article  3071,  Re- 
vised Statutes,  for  failure  of  an  insurance  company  to  pay  a  policy,  accrues 
only  after  demand.  A  formal  demand  for  payment  is  not  rendered  unneces- 
sary by  the  beneficiary  submitting  to  the  insurer  proofs  of  death,  nor  by  the 
insurer's  refusal  to  pay  the  policy,  nor  by  the  suit  brought  on  the  policy  and 
for  the  statutory  penalties. 

Error  from  the  District  Court  of  Hajrs  County.  Tried  bdow  before 
Hon.  L.  W.  Moore. 

Mr.  Chief  Justice  Key  being  disqualified,  Mr.  J.  M.  Patterson  sat 
in  his  stead  by  appointment  as  special  Chief  Justice. 
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Jos.  D.  Crenshaw,  for  plaintiflE  in  error. — ^When  a  party  deals  with 
an  agent  and  knows  that  such  agent^s  authority  is  limited  he  is  bound 
by  such  limitation.  Nat.  Guarantee,  Loan  &  Trust  Co.  v.  Thomas,  67 
S.  W.,  454;  Bank  v.  Insurance  Co.,  62  Texas,  466;  Insurance  Co.  v. 
Mize,  34  S.  W.,  670 ;  Cooley's  Briefs  on  Insurance,  vol.  1,  pp.  347,  382 ; 
Insurance  Co.  v.  Harris,*  64  S.  W.,  871;  Stringfellow  v.  Brazelton,  117 
S.  W.,  205. 

The  statute  requires  that  demand  shall  be  made  for  the  payment  of 
the  policy  before  the  penalty  can  be  assessed.  Statutes  of  Texas,  art. 
3071;  N.  M.  Life  Insurance  Co.  v.  Sturdevant,  59  S.  W.,  61. 

Tlie  court  erred  in  rendering  judgment  for  plaintiff  because  the  proof 
is  clear  and  uncontradicted  that  Owen  Ford,  the  insured,  had  breached 
his  warranty  in  not  disclosing  the  full  amount  of  insurance  on  his 
life.  Nat.  Life  Ins.  Co.  v.  Reppond,  96  S.  W.,  778 ;  Jeffries  v.  Econom- 
ical Mutual  Life  Ins.  Co.,  89  U.  S.,  47 ;  Cooley's  Briefs,  vol.  3,  p.  2083 ; 
Aloe  V.  Mutual  Beserve  Fund  Life  Assn.,  49  S.  W.,  557-8;  Le^on  of 
Honor  v.  Lamour,  81  Texas,  75;  Modem  Order  of  Praetorians  v. 
Hollmig  103  S.  W.,  475;  McCollum  v.  Mutual  Life  Ins.  Co.,  8  N. 
Y.  Supp.,  249;  March  v.  Metropolitan  Ins.  Co.,  40  Atl.,  1100;  Insur- 
ance Co.  V.  Eaddin,  120  IT.  S.,  183;  Moore  v.  Mutual  Beserve  Life 
Assn.,  95  N.  W.,  573;  Studwell  v.  Ben.  Life  Assn.,  19  N.  Y.  Supp., 
709. 

The  court  erred  in  rendering  judgment  for  plaintiff  because  the 
proof  is  clear  and  uncontradicted  that  the  pistol  with  which  the  in- 
sured, Owen  Ford,  shot  himself,  could  not  have  been  fired  by  accident 
and  could  have  been  fired  only  by  deceased.  Parish  v.  Mutual  Life 
Ins.  Co.,  49  S.  W.,  153;  Mutual  Life  Ins.  Co.  v.  Hayward,  34  S.  W., 
801;  Merrett  v.  Preferred  Masonic  Life  Ins.  Co.,  57  N.  W.,  169; 
Cooley^s  Briefs  on  Insurance,  vol.  4,  p.  3264;  Agen  v.  Metropolitan 
Life  Ins.  Co.,  80  N.  W.,  1020;  Grand  Lodge,  W.  0.  W.  v.  Fletcher, 
96  S.  W.,  742 ;  Hassencamp  v.  Mutual  Life  Ins.  Co.,  120  Fed.,  475. 

Will  0.  Barber,  for  defendant  in  error. — ^It  was  permissible  to  allege 
and  prove  how  insured,  the  insurer  and  its  agent  understood  and  con- 
strued ttie  question  asked  Ford  upon  which  the  breach  of  warranty 
is  assigned,  and  that  the  agent  representing  appellant  knew  of  the 
relation  of  Ford  to  the  orders.  Equitable  Co.  v.  Hazlewood,  75  Texas, 
349;  Phoenix  Co.  v.  Coffman,  32  S.  W.  Bep.,  813;  Continental  Co.  v. 
Chamberlain,  132  TJ.  S.,  304. 

The  contract  of  insurance  containing  no  provision  making  same  void, 
end  containing  no  provision  forfeiting  the  premium  to  appellant  upon 
breech  of  any  preliminary  warranty,  and  there  being  no  allegation 
of  actual  fraud  or  intentional  misrepresentation  upon  part  of  Ford, 
the  contract  was  voidable  only  at  appellants  option,  and  when  advised 
of  the  facts  constituting  the  alleged  breach  of  such  warranty  it  must 
have  disaflSrmed  the  contract  within  a  reasonable  time  and  returned 
the  premium  collected,  or  else  it  will  be  bound  thereby.  Selby  v.  In- 
surance Co.,  67  Fed.,  490;  TJ.  S.  v.  Clark,  83  N.  E.,  762;  Modem 
Woodmen  v.  Vincent,  80  N.  E.,  427,  82  N.  E.,  475;  Joyce  on  Insur- 
ance, vol.  2,  sees.  1398,  1403-04;  Fishbeck  v.  Insurance  Co.,  54  Cal., 
422;  Insurance  Co.  v.  James  (Tenn.),  18  S.  W.,  260;  Williamsburg 
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Co.  V.  Oary,  83  111.,  453;  Schreiber  v.  Insurance  Co.  (Minn.),  45  N". 
W.,  709;  N.  Y.  Co.  v.  Baker,  83  Fed.,  651;  Gray  v.  National  Assn., 
11  N.  E.,  477. 

An  accident  policy  was  not  covered  by  the  inquiry  made  of  Ford  in 
the  application.  Insurance  Co.  v.  Parker,  96^  Texas,  290;  Mutual  Co. 
V.  Dobler,  137  Fed.,  550. 

The  fraternal  insurance  orders  of  which  Mr.  Ford  was  a  member 
were  not  insurance  companies  or  associations,  within  the  purview  of 
the  question  asked  him,  nor  was  he  insured  therein  as  contemplated  by 
such  question.  Fidelity  Co.  v.  Miller,  92  Fed.,  63;  Penn  Mutual  Co. 
V.  Bank,  72  Fed.,  419;  Newton  v.  Ins.  Assn.  (Iowa),  90  N.  W.,  75; 
White  V.  National  Co.,  30  Weekly  Law  Bui.,  237  (Ohio) ;  Penniston 
V.  Union  Central  Co.,  6  Ohio  Dec,  830;  Spitz  v.  Mut.  Co.,  25  N.  Y. 
Supp.,  473;  Seidenspinner  v.  Ins.  Co.,  74  N.  Y.  Supp.,  1108;  Dineen 
V.  General  Co.,  110  N.  Y.  Supp.,  344;  Insurance  Co.  y.  Hazlewood, 
75  Texas,  338;  Commonwealth  v.  Assn.,  137  Pa.  St.,  412;  Dickinson 
V.  A.  0.  U.  W.,  159  Pa.  St,  258;  Theobald  v.  Supreme  Lodge,  59  Mo. 
App.,  87. 

The  rule  is  that  the  burden  of  proof  is  upon  the  insurer  to  establish 
the  defense  of  suicide,  and  the  authorities  require  that  it  shall  be  made 
out  quite  clearly.  Sov.  Camp  W.  0.  W.  v.  Boefcme,  97  S.  W.,  848; 
Insurance  Co.  v.  Bannister,  96  S.  W.,  742;  Insurance  Co.  v.  liddell, 
74  S.  W.,  87. 

PATTERSON,  Chief  Justice.— This  is  a  suit  by  defendant  in 
error  against  plaintiff  in  error  on  a  life  insurance  policy  issued 
October  15th,  1906,  to  Owen  Ford,  who  died  from  a  pistol  wound 
on  December  7th,  1906.  Two  special  defenses  are  set 'up  agadnst  re- 
covery. 

First.  Thait  the  insured  died  by  the  act  of  his  own  hand  in  viola- 
tion of  the  warranty  :n  his  application  for  the  insurance  that  'T  will 
not  die  by  my  own  act,  whether  sane  or  insane,  during  the  period  of 
one  year  next  following  the  date  of  issue  of  said  policy.*' 

Second.  That  the  insured  further  stated  in  his  application :  *T  am 
insured  in  other  companies  and  associations  as  follows:  $5,000  Equit- 
able of  New  York  and  in  no  others/*  and  warranted  this  statement 
to  be  true,  when  in  fact  it  was  not  true,  he  having  at  that  time  the 
following  certificates  in  fraternal  assessment  orders  and  local  societies: 
Order  of  Pendoe,  $1,225.00;  Loval  Americans,  $2,000.00;  Friends  in 
Need,  $449.00;  and  Home  Benefit  Society  of  San  Marcos,  $254.00. 
Also  that  he,  in  addition  to  the  fraternal  and  local  society  insurance, 
had  an  accident  policy  in  the  United  States  Casualty  Company  for 
$5,000.00.  The  case  was  tried  before  the  court  without  a  jury,  and 
judgment  rendered  for  defendant  in  error  for  the  face  of  the  policy, 
$2,000,  with  six  percent  interest  thereon  from  January  31st,  1907, 
$240.00,  as  statutory  damages,  and  $500.00  attome/s  fees,  lie  case 
is  before  this  court  on  the  record,  without  findings  of  law  and  fact 
by  the  trial  court. 

1.  The  first  four  assignments  of  error  are  grouped  togethier  and 
the  group  followed  by  one  proposition  and  the  proposition  by  one  state- 
ment in  the  brief  for  plaintiff  in  error,  and  defendant  in  error  objects 
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to  our  considering  these  assignments  as  in  violation  of  Bule  30  for 
the  Courts  of  Civil  Appeals.  The  assignments  complain  of  the  trial 
court  overruling  four  special  exceptions  to  plaintiff's  First  Amended 
Supplemental  Petition.  It  is  permissible  to  group  assignments  which 
relate  to  the  same  subject,  although  not  commendable;  but  when  they 
are  sudi  as  to  permit  grouping,  each  should  be  supported  by  its  own 
proposition.  Neal  v.  Qalveston,  H.  &  S.  A.  Ry.  Co.,  37  Texas  Civ. 
App.,  235,  83  S.  W.,  402.  If  there  was  error  in  overruling  the  special 
exceptions,  it  is  harmless  as  the  trial  was  before  the  court  and  the 
record  does  not  show  any  testimony  in  support  of  the  parts  of  the  sup- 
plemental petition  excepted  to,  and  it  is  stated  in  the  brief  for  defend- 
ant in  error  that  the  court  refused  to  admit  and  hoar  evidence  in  sup- 
port of  the  same.  Houston  &  T.  C.  B.  Co.  v.  O'Donnell,  90  S.  W., 
886;  Turner  v.  Faubion,  36  Texas  Civ.  App.,  314,  81  S.  W.,  810; 
Alexander  v.  McGaffey,  39  Texas  Civ.  App.,  8,  88  S.  W.,  462;  Inter- 
national &  G.  N.  K.  Co.  V.  Glover,  88  S.  W.,  615;  Jackson  v.  Poteeit, 
89  S.  W.,  980. 

2.  The  fifth  assignment  of  error  is  that  the  court  errer  in  over- 
ruling defendant's  special  exception  to  the  fifth  paragraph  of  plaintiff's 
First  Amended  Supplemental  Petition  wherein  it  is  alleged  in  sub- 
stance, that  defendant  did  not  give  notice  to  the  insured  during  his 
life,  nor  within  any  reasonable  time  after  his  death  to  the  beneficiary, 
that  it  repudiated  the  contract  of  insurance  and  denied  liability  upon 
the  ground  of  misrepresentations.  The  exception  is  that  the  matters 
alleged  in  said  fifth  paragraph  ^^are  no  defense  to  any  of  the  facts 
set  up  by  the  defendant  as  plaintiff  alleges  that  she  received  a  letter 
from  defendant  (which  letter  she  is  hereby  notified  to  produce  upon 
the  trial  of  this  case  or  secondary  evidence  of  its  contents  will  be  in- 
troduced) in  which  this  defendant  denied  liability  on  said  policy  in 
toto,  and  refused  the  payment  thereof.'*  An  examination  of  the  record 
shows  that  plaintiff  only  alleged  in  her  First  Amended  Original 
Petition  "that  defendant,  by  its  written  communication  of  Jan.  31, 
1907,  declined  and  refused  to  pay  said  sum  of  $2,000.00  or  any  part 
thereof,"  but  it  is  not  alleged  upon  what  ground  defendant  based  its 
refusal  to  pay.  We  do  not  think  it  necessary  to  a  proper  decision  of 
the  case  to  pass  upon  the  question  whether  the  defendant  was  required 
to  give  notice  to  either  the  insured  during  his  life  or  to  his  beneficiary 
after  his  death  that  it  repudiated  the  contract  for  misrepresentations; 
and  we  would  not  feel  warranted  in  reversing  the  case  if  we  found 
it  necessary  to  pass  upon  this  question,  as  the  case  was  tried  by  the 
court  without  a  jury,  and  no  findings  of  law  and  fact  are  in  the  record, 
it  being  the  duty  of  this  court  in  the  absence  of  findings  of  law  and 
fact  by  the  trial  court  not  to  disturb  the  judgment  if  it  can  be  based 
upon  other  pleadings  and  evidence  in  support  of  the  same.  Barton 
V.  American  National  Bank,  8  Texas  Civ.  App.,  224,  29  S.  W.,  210. 
If  it  was  error  to  overrule  the  exception,  it  is  abstract  and  harmless 
under  the  record  before  us.  Gulf,  C.  &  S.  F.  By.  Co.  v.  John,  9  Texas 
Civ.  App.,  342,  29  S.  W.,  568. 

3.  The  seventh  assignment  of  error  is  that  the  court  erred  in  ren- 
dering judgment  for  the  defendant  in  error  as  the  uncontradicted  evi- 
dence shows  ihai  the  insured  did  not  disclose  in  his  application  the  full 
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amount  of  insurance  on  his  life  at  the  time  he  applied  for  the  policy 
here  involved.  The  application  was  the  printed  form  used  by  the 
company  and  furnished  to  its  agents,  and  contained  twenty  printed 
questions  and  statements.  Two  of  these  question-statements,  the  18th 
and  19th,  and  the  answers  thereto,  are  set  out  in  the  statement  of 
facts,  as  follows:  "18.  I  have  been  accepted  for  insurance  under  the 
following  policies  in  this  company:  $1,000  Ten  Pay.  Income  Policy/' 
"19.  I  am  insured  in  otiier  companies  and  associations  as  follows: 
$5,000  Equitable  of  New  York  and  in  no  others.^' 

To  the  colon  is  the  printed  language  of  the  Company  and  after  it 
the  applicant's  statement  written  down  by  the  agent  of  the  Company, 
who  testified  that  the  meaning  of  the  19th  statement  was  that  the 
applicant  was  "not  insured  in  any  other  insurance  company.'' 

The  application  is  expressly  made  a  part  of  the  contract,  and  all 
statements  and  answers  in  it  by  the  insured,  as  well  as  those  made 
by  him  to  the  medical  examiner,  whether  material  or  not,  are  made 
warranties. 

While  the  rules  for  the  construction  of  insurance  contracts  are  sim- 
ple and  well  settled,  their  application  to  the  question  here  involved 
is  not  altogether  satisfactory  and  the  question  itself  does  not  seem 
to  have  been  the  subject  of  but  very  few  decisions.  The  courts  of 
almost  every  State  have  determined  whether  or  not  fraternal  insurance 
orders  and  accident  insurance  companies  are  within  the  meaning  of 
their  respective  insurance  statutes  and  the  cases  are  almost  equally 
divided.  They  aid  very  little  in  solving  the  question  whether  fraternal 
and  accident  insurance  are  within  the  meaning  of  a  statement  like  the 
one  before  us,  as  the  decision  in  each  instance  depends  almost  entirely 
upon  the  wording  of  the  statute  and  the  legislative  intent,  and  not 
upon  what  is  commonly  understood  by  the  term  "insurance."  We  think 
the  question  should  be  determined  from  the  decisions  that  are  free 
of  statutory  construction  and  by  the  rules  applicable  to  insurance  con- 
tracts. Prom  these  decisions  we  find  the  rule  to  be  that  if  there  is 
no  room  for  the  insured  as  a  fair  and  intelligent  person  not  to  con- 
clude from  the  question  that  fraternal  and  accident  insurance  were  not 
intended  to  be  included  in  his  answer,  then  his  failure  to  give  the  same 
vitiates  the  contract.  On  the  other  hand,  if  he  could  reasonably  con- 
clude that  such  insurance  was  not  intended,  then  its  omission  does  not 
render  the  contract  void. 

In  Newton  v.  Southwestern  Mut.  Life  Assn.,  116  Iowa,  311,  90  N. 
W.,  73,  the  question  asked  in  the  application  was:  '^as  any  company 
ever  declined  to  grant  insurance  on  your  life?"  The  answer  was 
"No."  The  court  says:  "The  only  evidence  that  this  answer  was 
false  consisted  in  the  answer  by  the  assured  to  a  similar  question  in 
an  application  for  membership  in  the  Sovereign  Camp  of  the  Woodmen 
of  the  World.  The  question  was,  'Have  you  ever  been  rejected  for  life 
insurance?  If  so,  state  when,  name  the  company  or  order.'  The 
answer  was,  TTes,  Modem  Woodmen  of  America;  one  year  ago.'  It 
seems  to  be  conceded  that  if  this  answer  was  correct,  then  it  suf- 
ficiently appears  that  prior  to  the  answer  made  in  the  application  to  the 
defendant  association,  the  insured  had  been  rejected  on  an  application 
for  membership  in  an  insurance  association  known  as  the   Modem 
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Woodmen  of  Ameidca.  It  is  to  be  noticed,  however,  that  the  inquiry 
in  the  application  to  defendant  was  as  to  *any  oompany/  while  the 
inquiry  in  the  other  case  was  whether  the  applicant  had  'ever  been 
rejected  for  life  insurance/  and  the  inquiry  further  specifies,  in  'any 
company  or  order.^  Now,  it  may  be  that  the  insured  did  not  regard 
the  inquiry  with  reference  to  'any  company*  as  applying  to  insurance 
in  a  fraternal  order.  The  insured  himself  seems  to  have  made  this 
distinction  and  we  are  of  the  opinion  that  he  was  justified  in  doing 
so.  Wljen  an  insurance  company  or  association  seeks  to  avoid  a  policy 
or  certificate  of  membership  on  the  ground  of  falsity  of  answer  to  a 
question  which  is  by  the  terms  of  the  contract  made  material,  the  court 
will  construe  the  question  and  answer  strictly  as  against  the  company 
and  liberally  with  reference  to  the  insured.  Stewart  v.  Association, 
110  Iowa,  529.  If  any  construction  can  reasonably  be  put  on  the 
question  and  the  answer  such  as  will  avoid  a  forfeiture  of  the  policy 
on  the  ground  of  falsity  of  the  answer,  that  construction  will  be  given, 
and  the  policy  will  be  sustained.  ...  It  would  have  been  per- 
fectly simple  and  easy  to  have  asked  the  question  in  a  broader  form 
,  had  it  been  desired  that  a  comprehensive  answer  be  given.  When  an 
applicant  for  insurance  answers  categorically  the  questions  asked,  and 
his  answers  are  correct  in  any  view  of  the  question  which  can  be 
reasonably  taken,  the  insurance  company  or  association,  as  the  case 
may  be,  ought  not  to  be  allowed  to  escape  its  liability  on  the  ground 
that  the  answers  are  false.*'  And  in  Fidelity  Mut.  Life  Assn.  v. 
Miller,  92  Fed.,  63,  34  C.  C.  A.,  211,  the  statement  in  the  applica- 
tion was:  "I  have  never  made  application  for  insurance  on  my  life 
to  any  company,  association  or  society  upon  which  application  no  policy 
was  or  has  yet  been  issued  to  or  received  by  me  for  the  full  amount 
and  kind,  and  at  the  rate  applied  for,  and  that  no  physician  has  ever 
given  any  unfavorable  opinion  upon  my  life  with  reference  to  life 
insurance,  except  as  herein  stated.  (Answer)  'No.'  Give  name  of 
each  company,  date  of  application,  kind  of  policy,  and  amount  applied 
for.''  The  insured  had  made  ap-plication  for  a  certificate  of  member- 
ship in  the  Frostburg  Council  of  Eoyal  Arcanum,  a  fraternal  order. 
The  court  says:  "ITbis  subject  was  very  fully  discussed  in  the  case 
of  Penn  Mut.  Ins.  Co:  v.  Mechanic's  Sav.  Bank  &  Trust  Co.,  19  C. 
C.  A.,  293,  72  Fed.,  419,  Judge  Taft,  speaking  for  the  United  States 
Circuit  Court  of  Appeals,  said:  'The  Circuit  Court  was  right  in 
holding  that  within  the  scope  of  the  question:  Have  you  your  life 
insured  in  this  or  any  other  company?  If  so,  give  the  name  of  each 
company,  and  the  kind  and  amount  of  policy,*  were  not  included  in 
Schardt^s  certificate  of  membership  in  the  Knights  of  Pythias  and 
Royal  ATcanum  mutual  aid  associations.  It  Avill  be  conceded  that 
these  associations,  which  are  primarily  for  social  and  charitable  pur- 
poses, and  for  securing  efficient  mutual  aid  among  their  members 
are  not  easily  described  as  insurance  companies.  That  the  certificate 
which  they  issue  to  a  member,  insuring,  upon  certain  conditions,  the 
payment  of  a  sum  certain  to  the  member's  representatives  on  his 
death  has  much  resemblance  in  form,  purpose  and  effect,  to  an  insur- 
ance policy,  is  true,  and,  if  we  were  called  upon  to  give  the  application 
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a  wide  and  liberal  construction  in  favor  of  the  insurance  company, 
we  might  properly  hold  that  the  question  embraced  in  its  scope  every 
association  or  individual  contracting  to  pay  money  to  ones  representa- 
tives in  the  event  of  his  death.  Such  a  construction  may  be  war- 
ranted by  the  probable  purpose  of  tiie  question  to  enable  the  company 
to  ludge  how  great  a  motive  his  life  insurance  would  furnish  the 
applicant  for  self-destruction  or  to  fraudulent  simulation  of  death. 
But  we  are  here  consitruing  a  contract  and  application  drawn  with 
great  nicety  by  the  insurance  company,  and  fi'amed  with  the  sole 
purpose  of  eliciting  from  the  insured  full  information  of  the  member, 
which  the  company's  long  experience  has  lead  it  to  believe  to  be  valu- 
able in  calculating  the  risk.  We  can  not  presume  the  company  to  have 
been  ignorant  of  the  fact  that  large  numbers  of  persons  have  taken 
out  life  insurance  in  mutual  beneficiary  associations,  which  are  not 
ordinarily  described  as  insurance  companies  and  that  doubt  has  often 
arisen  whether  the  contracts  they  issue  are  properly  or  technically  de- 
scribed as  life  insurance  at  all.  Continental  Life  Ins.  Co.  v.  Chamber- 
lain, 132  U.  S.,  304,  10  Sup.  Ct.  87.  Having  in  view  ttie  well  estab- 
lished rule  that  insurance  contracts  aier  to  be  construed  against  those 
who  frame  them  (Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan,  16 
U.  S.  App.,  290,  309,  7  C.  C.  A.,  581  and  58  Fed.,  945;  Accident 
Ins.  Co.  V.  Crandal,  120  U.  S.,  527,  633,  7  Sup.  Ct.  685),  and  that 
any  doubt  or  ambiguity  in  them  is  to  be  resolved  in  favor  of  the 
insured,  we  conclude  that  a  certificate  in  a  mutual  beneficiary  or  social 
society  was  not  within  the  description,  "Policy  of  life  insurance  in 
any  other  company.^'  .  .  .  Can  it  be  said  from  this  description 
that  the  certificate  of  membership  in  this  secret  order  came  within 
the  language  used  in  the  application?  ''That  I  have  never  made  appli- 
cation for  insurance  on  my  life  in  any  company,  association  or  society? 
Give  name  of  each  company,  date  of  application,  kind  of  policy  and 
amount  applied  for.''  This  last  incjuiry  read  in  connection  with  the 
first  shows  clearly  that  it  was  a  policy  in  some  company  about  which 
information  was  sought,  and  that  in  the  first  inquiry  the  words 
"company,  association  or  society"  all  referred  to  one  and  the  same 
thing,  viz.,  to  an  insurance  company;  and,  besides,  while  in  their 
broader  sense  and  acceptation,  the  words  "company,  association  or  so- 
ciety'* may  cover  a  beneficiary  order,  it  will  not  be  maintained  that  in 
ordinary  life  insurance  parlance  they  mean  any  such  thing.  An  in- 
surance company,  an  insurance  association  or  insurance  society  all 
mean  one  and  the  same  thing;  this  Ib  regular  insurance.  Hence,  in 
the  second  inquiry  the  name  of  each  company  was 'alone  requested. 
The  plaintiff  in  error  itself  is  an  insurance  association,  as  distinguished 
from  a  company,  and  there  are  companies  and  societies  in  abundance; 
for  instance,  the  Equitable  Life  Assurance  Society,  the  New  York  Life 
Insurance  Co.,  etc.,  all  m'ean  the  same  thing.  We  do  not  feel  that 
there  can  be  any  serious  doubt  as  to  the  correctness  of  this  conclusion, 
particularly  when,  as  we  have  shown,  questions  of  doubt  and  am- 
biguity as  to  the  meaning  of  the  policy  should  be  regolved  against  the 
company  issuing  the  same."  In  Spitz  v.  Mutual  Ben.  Life  Assn., 
25  N".  Y.  Supp.,  469,  the  court  says:  ^^Defendant's  claim  on  the 
trial  that,  at  the  time  of  his  application  for  membership.  Spitz  con- 
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cealed  or  suppressed  certain  material  facts,  was  predicated  of  his 
omission  to  state  in  answer  to  the  following  inquiry:  'What  amounts 
are  now  insured  on  your  life  and  in  what  companies?'  that  he  was 
at  that  time  a  member  of  tlie  American  Legion  of  Honor  and  of  the 
ITillel  Lodge  of  the  Order  of  Free  Sons  of  Israel,  two  benevolent 
associations,  whose  membership  was  attended  by  the  payment  of  a 
mortuary  benefit  to  the  designated  beneficiary  of  a  deceased  member. 
.  .  .  Neither  of  these  omissions,  however,  can  be  considered  a  con- 
cealment or  suppression,  under  the  rule  which  requires  that  the  in- 
quiry, being  in  the  language  of  the  insurer,  must  receive  the  interpre- 
tation which  is  most  favorable  to  the  insured,  (D wight  v.  Insurance 
Co.,  103  N.  Y.,  3il,  8  N.  E.,  654;  Darrow  v.  Society,  116  N.  Y., 
537,  22  N".  E.,  1093),  and  the  further  rule  that,  if  the  "answer  is  true 
and  comprehensive  in  one  proper  sense  of  the  inquiry,  it  can  not  be 
successfully  claimed  by  the  insurer  to  be  untrue  or  incomplete  in  an- 
other sense,  so  as  to  work  a  forfeiture  (2d  Am.  &  Eng.  Ency.  Law, 
page  296;  Kenyon  v.  Association,  122  N.  Y.,  247,  25  N.  E.,  299). 
In  popular  acceptation,  benevolent  associations,  though  perhaps  in 
some  respects  resembling  them,  are  not  regarded  as  the  equivalenit 
of  life  ineuranoe  companies  nor  are  mortuary  benefits  to  the  surviving 
family  of  a  deceased  member  in  such  associations  commonly  deemed 
life  insurance,  in  the  sense  in  w^hich  the  last  mentioned  phrase  is 
understood."  In  Seidenspinner  v.  Metropolitan  Life  Ins.  Co.,  74  N. 
Y.  Supp.,  1108,  the  court  says:  *^It  is  •claimed  by  appellant  that  the 
insured  especially  was  untruthful  in  answering  'none'  to  the  follow- 
ing twt)  questions  'State  what  amount  of  insurance  you  now  carry  on 
your  life,  with  name  of  company  or  association  by  whom  granted,  and 
the  year  of  issue,'  and,  'is  there  any  other  insurance  in  force  on 
your  life?*  ...  It  was  very  easy  for  the  defendant,  if  it  desired 
it,  to  ask  such  questions  as  would  clearly  and  fairly  call  upon  the 
applicant  to  disclose  any  membership  in  benefit  and  aid  associations. 
The  language  of  the  question  which  was  asked  and  prepared  by  itself 
is  to  be  construed  mjost  strongly  against  it.  Tlie  insured  should  not 
be  convicted  of  having  made  fraudulent  and  untruthful  answers  unless 
such  inference  is  fairly  warranted  by  the  evidence.  If,  as  we  think, 
different  inferences  might  be  drawn  as  to  whether  the  questions 
stated  called  for  different  answers  and  information  was  given,  then  an 
isstto  of  fact  was  presented  for  a  jury  to  pass  upon.'' 

In  Mutual  Bee.  Life  Ins.  Co.  v.  Dobler,  137  Fed.,  550,  the  ques- 
tions and  answers  were:  "Have  you  now  any  insurance  on  your  life? 
If  so,  where,  when  taken,  for  what  amounts  and  what  kinds  of  poli- 
cies? A.  $5,000  Washington  Life.  Combination  bonds.  May,  1900. 
Have  you  any  other  insurance?  A.  None.'*  The  applicant  had  a 
policy  in  an  accident  company.  The  court  says:  ''In  any  view  of 
the  case,  we  think  that  the  most  that  can  be  claimed  in  behalf  of  the 
plaintiff  in  error  for  the  questions  so  propounded  to  the  applicant  was 
that  they  were  so  worded  as  to  leave  it  uncertain  whether  they  called 
for  a  disclosure  of  accident  insurance  which  he  carried  at  that  time. 
If  the  insurance  company  in  its  printed  application  employed  ambigu- 
ous terms  or  words  of  doubtful  import,  it  can  not  complain  if  they 
were  conatrued  as  they  were  by  the  applicant,  or  if  the  agent  so  ad- 
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vised  him  of  iheir  meaning.  The  agent  was  appointed  for  the  pur- 
j>ose  of  procuring  applications  and  it  is  reasonable  to  assume  that^  in 
discharging  his  duties  to  the  company  it  was  within  lihe  scope  of  his 
power  to  construe  for  an  applicant  for  insurance  doubtful  phrases,  if 
any  there  were  in  the  application.'*  .  •  .  In  Continental  Life  In- 
surance Co.  V.  Chamberlain,  132  U.  S.,  304-311,  10  Supp.  Ct.  87, 
33  L.  Ed.,  341,  the  court  said:  "The  purport  of  the  word  insur- 
ance' in  the  question,  *Has  the  said  party  any  other  insurance  on  his 
life?'  is  not  so  absolutely  oartain  as  in  an  action  upon  the  policy  to 
preclude  proof  as  to  what  kind  of  insurance  the  contracting  parties  had 
in  mind  w*hen  that  question  was  asked.  Such  proof  does  not  neces- 
sarily contradict  the  written  contract."  In  Thompson- v.  Phoenix  Ins. 
Co.,  136  TJ.  S.,  287,  10  Supp.  Ct.,  1019,  34  L.  Ed.,  408,  the  court 
said:  "If  a  policy  is  so  drawn  as  to  require  interpretation,  and  to 
be  fairly  susceptible  of  two  different  constructions,  the  one  will  be 
adopted  that  is  most  favorable  to  tlie  insured.  This  rule,  recognized 
in  all  of  the  authorities,  is  a  just  one,  because  ttiose  instruments  are 
drawn  by  the  company."  To  the  same  effect  are  the  cases  of  Dineen 
V.  General  Ace.  Ins.  Co.,  110  N.  Y.  Supp.,  344;  Lyxm  v.  United 
Moderns,  148  Cal.,  470;  Equitable  Ins.  Co.  v.  Hazlewood,  75  Texas, 
338,  7  L.  R.  A.,  217,  16  Am.  St.,  893. 

While  tluere  is  some  conflict  in  the  cases  as  to  whetlier  a  statement 
of  the  general  character  of  the  one  under  consideration  should  be  held 
to  cover  insurance  in  fraternal  orders  and  accident  companies  as  well 
as  insurance  in  regular  insurance  companies,  yet  we  think  that  when 
all  things  are  taken  into  consideration  it  is  but  reasonable  and  just  to 
hold  that  an  inquiry  like  the  one  in  this  case,  in  an  application  for 
insurance  in  a  regular  insurance  company  refers  only  to  insurance  in 
r^ular  companies  or  at  least  an  applicant  would  be  reasonably  justi- 
fied in  concluding  that  such  was  the  case.  The  printed  part  of  the 
eighteenth  statement  in  the  application  is:  'T  have  been  accepted  for 
insurance  under  the  following  policies  in  tliis  Company."  This  is 
followed  by  tlhe  nineteenth,  the  printed  part  of  which  is:  'T  am  in- 
suied  in  other  companies  and  associations,  as  follows."  The  nine- 
teenth inquiry  when  read  in  conneation  with  the  eighteenth  is  certainly 
sufficient  to  lead  one  to  conclude  that  the  information  called  for  was 
life  insurance  evidenced  by  policies  in  regular  insurance  companies  and 
not  insurance  evidenced  by  certificates  in  fraternal  orders  and  by  acci- 
dent policies.  It  is  true  that  certificates  in  fraternal  orders  and  acci- 
dent policies  are  insurance,  in  the  broad  sense  of  that  term,  but  the 
courts  have  always  recognized  that  there  is  a  dififorence  between  a 
certdficaite  in  a  fraternal  or  mutual  benefit  order,  an  accident  policy 
and  ordinary  life  insurance,  based  upon  the  inherent  differences  in 
the  forms  and  kinds  of  insurance.  3  Am.  &  Eng.  Ency.  of  Law,  990, 
991,  and  notes;  Supreme  Conclave  v.  Cappella,  41  Fed.,  1;  Thomas  v. 
Grand  Lodge,  12  Wash.,  600;  Masonic  Mutual  Ben.  Soc.  v.  Burk- 
hart,  no  Ind.,  189;  Martin  v.  Stubbings,^  126  111.,  387,  9  Am.  St., 
620.  The  distinction  is  not  only  recognized  by  the  courts  but  by  in- 
surance companies  and  the  general  public,  and,  as  said  in  Penn  Mutual 
Life  Ins.  Co.  v.  Mechanics'  Savings  Bank,  supra,  "doubt  has  often 
arisen  whether  the  contracts  they   (fraternal  insurance  orders)   issue 
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are  properly  or  technically  described  as  insurance  at  all."  It  is  a 
matter  of  common  knowledge  that  old  line  insurance  companies  do  not 
regard  and  treat  fraternal  and  accident  insurance  as  insurance,  and 
that  their  agents  in  taking  applications  interpret  inquiries  similar  to 
the  one  before  us  as  not  applying  to  any  insurance  except  that  in 
regular  insurance  companies.  It  is  said  in  Continental  Life  Ins.  Co. 
V.  Chamberlain,  132  TJ.  S.,  304-311,  "the  purport  of  the  word  ^insur- 
ance' in  the  question,  *Has  the  said  party  any  other  insurance  on  his 
life?*  is  not  so  absolutely  certain  as,  in  an  action  upon  the  policy,  to 
preclude  the  proof  as  to  what  kind  of  insurance  the  oon'tracting  parties 
had  in  mind  When  the  question  was  answered.''  The  inquiry  being  in 
the  language  of  the  company  must  be  gi\''en  the  interpretation  most 
favorable  to  the  insured,  and  When  the  language  is  construed  strictly 
against  it  in  favor  of  the  insured,  its  meaning  is  not  absolutely  cer- 
tain. The  minds  of  intelligent  persons  might  reasonably  differ  as  to 
whether  fraternal  and  accident  insurance  were  intended  by  the  in- 
quiry. The  law  does  not  favor  forfeiture  of  any  contract  and  if  anv 
reasonable  interpretation  can  be  given  to  avoid  the  forfeiture  it  will 
be  adopted.  It  is  reasonable  to  presume  that  insurance  companies 
know  the  rules  of  construction  applied  by  the  courts  in  construing 
their  contracts  and  questions  in  applications,  and  they  should  make 
all  questions  in  the  application  plain  and  specific  and  not  frame  them 
so  as  to  be  of  doubtful  meaning.  The  fact  that  the  courts  have  held 
that  inquiries  similar  to  the  one  in  this  case  only  applied  to  regular 
insurance  is  perhaps  sufficient  itself  to  justify  us  in  saying  that  the 
applicant  could  have  reasonably  concluded  that  his  answer  was  cor- 
rect. Fidelity  and  Casualty  Co.  v.  Loewenstein,  97  Fed.,  17,  38  C. 
C.  A.,  29,  46  L.  R.  A.,  450.  The  very  nature  of  a  life  insurance  con- 
tract demands  absolute  fairness  and  good  faith  on  the  part  of  each 
party  to  it.  It  is  the  duty  of  the  insured  to  make  true  answers  to  all 
questions  propounded  to  him  by  the  insurer,  and  of  the  insurer  to  so 
frame  the  questions  as  to  clearly  and  definitely  indicate  the  exact 
information  wanted  and  not  leave  what  the  answer  should  be  in  doubt. 
The  object  of  the  insured  in  taking  out  life  insurance  is  to  protect 
his  family  or  those  dependent  upon  him  after  his  death,  and  the 
insurer  guarantees  to  do  this  for  a  profit.  In  many  of  the  cases  in 
which  the  courts  have  been  compelled  to  hold  policies  void  for  false 
statements,  it  is  clear  that  the  insured  could  have  satisfactorily  ex- 
plained the  same  and  saved  the  insurance,  but  the  question  was  not 
raised  until  after  his  death,  when  no  one  was  in  position  to  disprove 
that  the  statement  was  not  untrue  from  the  standpoint  of  the  insured 
at  the  time  he  made  it.  It  is  a  matter  of  everyday  experience  and 
knowledge  that  insurance  agents  undertake  to  and  do  explain  the 
meaning  of  the  contract  of  their  respective  companies,  and  the  mean- 
ing of  the  questions  asked  in  the  application.  Almost  every  insurance 
agent  can  readily  tell  the  meaning  of  his  compan/s  simple  contract 
and  plain  questions  in  the  application,  when  he  is  insisting  that  all 
his  company  wants  is  a  chance  to  give  protection  to  the  loved  ones  of 
the  insured  after  his  death,  but  after  the  insured  is  dead  no  other 
contract  is  so  complex  as  this  simple  one,  and  no  other  questions  so 
ambiguous  as  these  plain  ones,  and  probably  the  construction  of  no 
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other  instrument  has  more  perplexed  the  courts  and  lawyers.  It  is 
not  contended  that  the  insured  willfully  made  a  false  statement,  and 
if  the  company  is  entitled  to  a  forfeiture  it  is  simply  because  of  a 
technical  warranty  that  can  hardly  be  said  to  have  been  material  to  the 
risk  and  in  justness  to  a  strict  "enforcement  by  the  courts.  It  is  a 
hard  rule  that  takes  away  from  a  man's  family  the  insurance  that  he 
has  paid  for  beca^use  he  innocently  made  a  misstatement  in  answer  to 
a  plain  question,  and  it  is  not  only  hard  but  unjust  to  do  so  because 
a  doubtful  questami  could  have  been  answered  differently  from  what  it 
was."  As  said  in  Dineen  v.  General  Accident  Ins.  Co.,  110  N.  Y. 
Supp.,  344,  "An  insurance  company  which  is  making  every  sta«te- 
ment,  whether  material  or  otherwise,  a  warranty,  must  be  held  to  a 
very  strict  rule  when  it  is  endeavoring  to  avoid  payment  on  its  insur- 
ance contract  because  of  answers  to  inquiries  or  declarations  which  it 
has  framed.  They  must  be  so  plain  and  intelligible  that  any  appli- 
cant can  readily  comprehend  them.  If  any  ambiguity  exists,  the  con- 
struction will  obtain  most  favorable  to  the  insured/'  The  reason 
assigned  most  generally  for  this  rule  is  that  the  questions  are  framed 
by  the  insurer,  thait  it  is  an  easy  matter  to  so  word  them  as  to  di- 
rectly call  for  specific  information  and  leave  no  room  for  doubt;  and 
that  it  is  but  fair  when  the  language  used  is  ambiguous  to  eonstrue  it 
strictly  and  strongly  against  the  Company.  We  must  think  that  the 
plaintiff  in  error  knew  when  it  framed  the  inquiries  in  its  application 
blank  and  took  Mr.  Ford's  application  that  fraternal,  mutual  home  aid, 
and  accident  insurance  was  often,  if  not  generally,  treated  by  the 
public  as  not  being  included  strictly  within  meaning  of  the  term 
"insurance,"  and  especially  so  when  flie  idea  is  present  that  the  in- 
surance is  evidenced  by  a  "policy;"  and  that  an  inquiry  like  the  one 
here  might  be  interpreted  by  an  applicant  as  applying  to  only  insur- 
ance in  regular  companies.  And  we  further  think  that  as  the  company 
could  have  avoided  all  uncertainty  by  making  it  clear  that  it  desired 
information  as  to  fraternal  and  accident  insurance  it  should  not  be 
allowed  a  broad  construction  in  order  to  enable  it  to  escape  liability. 

The  eighth  assignment  of  error  is:  "The  court  erred  in  rendering 
judgment  for  plaintiff  becaus  the  proof  is  clear  and  uncontradicted 
that  the  pistol  with  wliich  the  insured,  Owen  Ford,  shot  himself, 
could  not  have  been  fired  by  accident  and  could  have  been  fired  only 
by  deceased."  In  other  wt)rds,  that  the  evidence  conclusiv«ely  estab- 
lishes that  the  insured  intentionally  shot  himself.  As  the  judgment 
of  the  trial  court  is  against  tliis  contention,  and,  as  said  bv  Justice 
Brown  in  Grand  Fraternity  v.  Melton,  102  Texas,  399,  117  S.  W., 
788,  "must  stand  unless  tlie  evidence  establishes  that  the  shooting  was 
intentional  to  that  degree  of  conclusiveness  which  precludes  a  reason- 
able doubt  to  the  contrary;  that  there  must  be  no  room  for  fair  and 
reasonable  minds  to  reach  different  conclusions  from  the  evidence." 
This  is  the  rule  announced  by  our  Supreme  Court  by  which  we  must 
be  governed,  and  it  is  our  duty  not  to  disturb  the  judgment  of  the 
trial  court  on  this  point,  if  there  is  room  for  fair  and  reasonable  minds 
to  reach  a  different  conclusion  from  the  evidence.  The  testimony  in 
the  record,  on  this  issue,  is  in  full  as  follows:  Dr.  J".  R.  De  Steiguer 
testified:     "I  saw  Owen  Ford  soon  after  his  death.     He  was  in  th^ 
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street  and  lying  in  fi'oiit  of  the  postofBce  and  on  the  right  hamd  side 
of  the  eairriage.  He  was  sitting  or  leaning  against  the  negro  who  was 
holding  him  np  with  his  feet  down  in  the  ditch  between  the  carriage 
wheels  and  his  head  was  drooping  over  against  the  negro  who  was 
holding  him.  There  was  a  gun  shot  wound  in  the  right  temple  just 
in  the  edge  of  the  hair  and  a  little  above  the  ear  ranging  upward  and 
backward.  The  bullet  was  on  the  left  side  of  the  head  under  the  scalp 
probably  two  inches  back  of  the  ear.  The  bullet  entered  about  one 
inch  in  front  of  the  ear  and  ranged  upward  and  backward.  It  was 
just  daybreak  when  I  saw  him.  I  knew  Mr.  Ford  beforo  his  death. 
He  was  a  veiy  large  man,  but  I  do  not  know  that  I  would  call  him 
clumpy  physicfilly.  He  was  about  as  active  aa  most  men  of  his  size. 
He  WM  crippled.  I  found  in  the  carriage  at  the  time  a  pistol  and  a 
walking  cane.  I  did  not  see  a  lighted  cigar  in  it,  but  it  might  have 
been  there.  His  face  was  towards  the  carriage  and  his  feet  projecting 
under  it.  The  negro  was  supporting  him  and  he  was  dead  at  the 
time.  Owen  Ford  would  have  weighed  about  200  pounds  or  something 
over  that.'*  Tom  Jackman  testified :  "The  pistol  I  have  here  now  (pro- 
ducing it)  is  the  same  that  was  found  in  the  hack  at  the  time  Mr. 
Ford  was  killed.  It  is  a  38  caliber,  double  acting  Iver  Johnson  safety 
hammer  pistol.'*  Bufus  Beard,  the  negro  hack  driver,  testified:  'T 
knew  Mr.  Ford  and  saw  him  at  the  time  he  died.  I  went  down  to 
his  house  after  him  about  six  a.  m.  and  we  got  down  town  about 
ten  minutes  after  six  a.  m.  I  went  up  to  the  curbing,  as  I  usually 
did,  for  him  to  get  out  of  the  carriage  and  he  got  out  of  the  carriage 
and  said  to  me,  ^I  had  better  get  my  shooter,'  and  then  turned  back 
to  get  it  and  I  looked  at  my  horses  and  I  heard  the  gun  fire  and  I 
looked  around  and  saw  him  sinking  to  the  ground  and  I  grabbed  him 
and  he  was  almost  dead  tlien.  I  called  Mr.  Gus  Cook  and  told  him 
that  Mr.  Ford  had  shot  himself.  He  got  out  of  the  carriage  on  the 
side  opposite  the  sidewalk  with  his  hand  on  the  door  and  said  to  me, 
T  had  better  get  my  shooter,  hadn't  I?'  and  then  he  turned  around 
and  the  next  I  saw  of  him  he  was  in  the  act  of  reaching  in  to  get  his 
gun  and  I  looked  at  the  horses  and  about  that  time  I  heard  the  gun 
fire.  He  was  sinking  down  astride  of  the  step  and  was  getting  lower 
all  of  the  time  and  I  ran  up  and  caught  him  and  set  him  down.  I 
had  been  driving  Mr.  Ford  up  to  the  postoffice  every  morning  for  the 
last  six  months.  It  was  his  custom  to  get  out  of  the  carriage  on  the 
side  next  to  the  sidewalk.  He  always  got  out  on  the  same  side,  but 
this  morning  he  got  out  on  the  opposite  side.  I  saw  him  when  he 
was  getting  out  and  the  next  time  I  saw  him  he  was  sinking  down. 
I  think  it  was  about  six  months  that  I  had  been  hauling  him  back 
and  forth  to  and  from  the  postofiice.  Mr.  Ford  had  gotten  crippled. 
Before  he  was  crippled  he  always  used  to  walk  and  after  that  I  hauled 
him.  He  had  a  trade  with  Mr.  Berkley,  the  livery  man,  to  haul  him 
every  morning.  A  week  or  two  before  he  died  I  failed  one  morning 
to  get  him  there,  when  I  went  for  him  he  had  gone  himself,  walking. 
It  was  pretty  dark  when  this  occurred  that  morning.  I  didn't  notice 
an3rthing  unusual  in  Mr.  Ford's  manner  that  morning,  except  that  he 
got  out  on  the  opposite  side  when  I  drove  up  to  the  postofiice.  I  had 
not  seen  him  frequently  get  out  on  that  side,  but  had  once  in  a  while. 
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The  fact  that  he  got  out  on  that  side  did  not  attract  my  attention. 
As  he  got  out  of  the  carriage  he  did  so  with  his  face  toward  the 
carriage.  There  was  a  swinging  door  and  a  step  to  the  carriage.  Mr. 
Ford  turned  around.  I  think  he  had  a  stick  in  the  carriage.  There 
was  a  door  to  it  that  would  swing  back  and  forth.  He  said  that  he 
had  better  go  back  and  get  his  shooter  and  then  turned  around  as  I 
supposed  to  get  it.  I  do  not  know  whether  or  not  he  was  smoking 
that  morning.  I  found  his  stick  partly  standing  on  the  ground  and 
leaning  up  against  the  carriage,  it  looked  about  like  it  had  been 
hung  on  the  edge  of  the  carriage  door.  As  he  turned  around  the  stick 
would  have  been  just  to  his  right.  After  he  sta'ted  that  he  had  better 
get  his  shooter  he  had  his  head  and  shoulders  in  the  carriage.  I  had 
been  very  careful  with  Mr.  Ford.  I  was  much  more  careful  with 
him  than  with  any  other  man.  *Q.  Now,  as  I  understand  you  when 
he  said  that  he  had  better  get  his  shooter  ihat  was  nothing  unusual  ? 
A.  No,  sir.'  While  he  was  getting  his  gun  I  was  watching  the  horses 
60  that  they  would  not  start  and  probably  hurt  him,  and  just  then 
I  heard  the  gun  fire  and  I  looked  around  and  at  the  same  time  saw 
him  sinking  down  to  the  ground  astride  of  the  steps,  the  steps  being 
between  his  legs.  I  don't  know  whether  he  got  his  body  out  of  the 
carriage  or  not  after  he  said,  *I  had  better  get  my  shooter.'  When  he 
eaid  that  I  turned  around  and  was  looking  at  the  horses.  The  last 
I  saw  of  him  his  body  was  in  the  carriage.  The  next  thing  I  saw 
of  him  he  was  sinking  down  astride  of  the  steps  and  I  went  and 
helped  him  up  into  a  leaning  position.  He  didn't  speak  or  say  any- 
thing just  a  little  groan.  Dr.  De  Steiguer  came  up  in  about  twenty 
minutes  and  I  was  still  holding  the  body.  I  did  not  look  into  the 
carriage  until  a  match  was  struck  and  I  found  in  the  carriage  Mr. 
Ford's  hat  and  a  cigar  stump.  That  was  a  big,  heavy  walking  stick 
which  Mr.  Ford  had  with  a  crook  at  one  end.  I  think  he  left  it  on 
the  carriage  as  he  went  into  the  carriage.  It  was  about  24  or  25 
inches  from  the  seat  of  the  carriage  to  a  man's  temple  if  he  was 
standing  in  the  door.  It  was  about  44  inches  from  the  bottom  of  the 
carriage.  I  thought  at  the  time  that  I  saw  some  powder  bums  just 
around  the  wound."  B.  L.  Torkelson  testified  as  follows:  "I  de- 
signed the  safety  feature  of  the  Iver  Johnson  safety  hammer  revolver, 
also  tools  and  fixtures  for  manufacturing  the  same.  This  revolver  is 
called  ^safety  because  the  trigger  must  be  pulled  back  in  order  to 
place  safety  lever  in  position  for  firing  the  revolver.  The  combined 
safety  lever  and  lifter  in  the  Iver  Johnson  Safety  Eevolver  has  two 
functions,  *one  to  cock  the  hammer,  and  the  other  as  a  connecting 
piece  between  the  hammer  and  firing  pin.  This  lever  is  hinged  on  the 
trigger,  and  unless  the  trigger  is  pulled  and  held  back  against  the  rear 
end  of  the  guard  when  the  hammer  falls,  in  the  act  of  firing,  there 
can  be  no  connection  between  the  hammer  and  the  firing  pin,  as  the 
hammer  in  falling  will  strike  the  solid  breech  of  the  frame  only  and 
the  safety  lever  will  be  down  and  out  of  the  way.  This  is  what  makes 
accidental  discharge  absolutely  impossible,  and  shows  that  the  trigger 
must  be  pulled  and  held  back  in  firing  position,  in  order  to  explode 
the  cartridge.  This  safety  feature  is  not  found  in  any  other  arm.  I 
am  fifty  years  old,     I  have  followed  the  manufacture  of  firearms  for 
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thirty  years  in  Worcester,  Warring  and  Fitchburg,  Mass.,  as  designer, 
superintendent  and  manager.  I  am  connected  witli  the  manufacture 
of  the  Iver  Johnson  revolver  as  designer.  The  only  way  to  fire  the 
Iver  Johnson  safety  hammer  revolver  is  to  pull  back  the  trigger  as  far 
as  it  will  go,  and  hold  it  there  while  the  hammer  falls,  otherwise  the 
safety  lever  can  not  remain  in  firing  position.  The  Iver  Johnson 
Safety  Hammer  Bevolver  never  did  discharge  accidentally.  No  other 
firearms  but  the  Iver  Johnson  Safety  Hammer  Revolver  has  an  abso- 
lute safety  feature,  but  other  guns  are  liable  to  discharge  accidentally.^* 
R.  E.  McKie  testified:  '*I  have  had  considerable  experience  with  fire- 
arms as  I  have  owned  a  great  many  different  kinds  and  have  experi- 
mented considerable  therewith.  The  pistol  shown  me,  the  one  with 
which  Owen  Ford  killed  himself,  is  an  Iver  Johnson  Safety  Hammer 
Revolver.  It  is  so  called  on  account  of  tlie  safety  feature.  The  other 
pistol  shown  me  now  is  the  same  kind  of  revolver.  By  removing  the 
pdece  on  the  side  of  this  revolver  you  can  see  the  mechanism.  By 
examining  this  you  will  see  that  there  is  no  connection  between  the 
firing  pin  and  the  hammer,  as  the  hammer  rests  solidly  against  the 
frame  of  the  gun,  and  the  way  the  cartridge  is  exploded  is  that  the' 
action  of  the  trigger  raises  the  safety  bar  up  so  that  it  makes  a  con- 
nection between  the  hammer  and  the  firing  pin,  and  the  only  way  to 
fire  the  gun  is  to  pull  the  trigger.  Yes,  I  am  something  of  a  crank 
on  firearms.  I  made  some  experiments  with  the  pistol  with  which 
Mr.  Ford  was  killed  in  the  interest  of  the  U.  S.  Casualty  Co.,  I  being 
in  the  employ  of  that  company.  The  trigger  of  this  gun  would  have 
to  be  pulled  before  it  could  be  fired.  The  only  advantage  iihat  it  has 
over  other  guns  is  that  the  trigger  must  be  pulled  before  it  can  be 
discharged.  The  hammer  would  have  to  be  struck.  I  do  not  think 
that  this  gun  would  be  likely  to  fire  just  the  same  as  most  any  other 
gun  if  it  w'ould  strike  against  anything.  The  firing  pin  of  most  any 
revolver  will  fire  if  it  is  struck  against  anything  in  the  proper  man- 
ner, but  this  one  will  not  fire  in  that  manner.  I  do  not  know  whether 
this  gun  would  be  likely  to  fire  just  the  same  as  most  other  revolvers 
if  it  should  receive  a  jolt  or  jar.  I  never  made  any  demonstrations  in 
that  way  but  I  donH  think  it  would.  No,  sir,  I  do  not  know  whether 
or  not  this  gun  wx)uld  fire  by  receiving  a  jolt.  No,  it  would  not  fire, 
by  a  jolt  because  this  pin  here  has  to  be  raised  by  the  action  of  the 
trigger  and  the  only  way  to  explode  it  is  to  pull  the  frigger.  I  knew 
Mr.  Ford,  he  was  a  cripple  for  several  years.  Yes,  sir,  I  regarded 
him  as  a  large  clumsy  man.  Counsel  for  defendant  produced  some 
empty  cartridges  and  witness  took  the  empty  cartridges  and  made 
some  experiments  with  the  gun  in  open  court  in  the  presence  of  the 
conrt,  but  could  not  explode  the  cap  except  by  pulling  the  trigger. 
I  saw  the  gun  with  which  Mr.  Ford  was  killed  just  after  he  died. 
Afterward  I  procured  it  from  the  sheriff,  Mr.  Jackman,  and  examined 
it.  When  I  first  saw  it,  it  worked  better  than  it  does  now,  that  is,  it 
would  not  take  so  much  pressure  to  pull  the  trigger  as  it  does  now. 
Some  time  after  Mr.  Ford^s  death  I  secured  the  pistol  and  tested  it 
as  to  the  trigger  pull.  I  found  it  to  be  hard.  I  took  a  pair  of 
scales  that  would  pull  twenty-five  pounds  and  I  found  that  it  would 
take  a  little  more  than  they  would  weigh  to  pull  the  trigger  and  place 
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the  hammer  in  position  to  shoot.  The  experiment  pistol  pulls  off  at 
about  14  pounds  and  the  Ford  pistol  takes  about  25  pounds  or  more. 
The  difference  is  that  the  experiment  pistol  is  oiled  up  and  cleaned 
and  the  Ford  pistol  is  not.  The  Ford  pistol  is  rustier  than  it  was 
when  I  made  my  first  experiment.  I  think  it  would  then  pull  off  at^ 
about  15  to  16  pounds  with  the  cylinder  closed.  A  pistol  pulls  off  at* 
a  lighter  pull  at  some  places  than  it  does  at  others.  The  difference  in 
the  two  guns  is  that  one  had  been  oiled  up  and  kept  clean  and  the 
other  had  not.  The  Ford  pistol  is  rustier  now  than  it  was  wiien  I 
made  the  first  experiment.  My  statement  is  that  at  times  the  pull  on 
it  was  from  14  to  15  pounds.  That  was  with  the  gun  open  and,  of 
course,  with  the  cylinder  in  there  would  be  added  the  weight  of  the 
cylinder.  I  think  a  man  could  pull  twenty-five  pounds  with  one 
finger.^*  J.  G.  Borden  testified:  "I  solicited  Mr.  Ford  to  take  the 
insurance  in  question.  I  have  had  several  years  experience  as  an  in- 
surance man.  I  had  been  trying  some  little  time  to  get  Mr.  Ford 
to  take  the  insurance  evidenced  by  the  policy  sued  on  before  he  finally 
took  it.  I  solicited  l^Ir.  Ford  very  strongly  to  take  the  policy.  At  the 
^time  we  wrote  the  policy  or  application  I  do  not  know  tha«t  he  read 
over  the  questions.  Mr.  Ford  was  a  lawyer.  My  recollection  is  that 
the  application  was  taken  in  the  back  of  the  postofBce.  Mr.  Ford 
was  a  very  strong  believer  in  insurance  and  said  that  if  he  was  able 
he  would  take  more  insurance  than  he  had.  This  is  not  a  recent 
view  with  him  as  I  had  known  about  that  and  it  was  his  belief  all  the 
time.  He  was  a  very  strong  believer  in  insurance.  I  base  this  state- 
ment "On  what  he  had  said  to  me."  Louis  Hutchison  testified  as  fol- 
lows: "I  had  been  accustomed  to  see  Mr.  Ford  go  down  every  morn- 
ing. At  the  time  it  was  rather  dark.  I  went  to  where  he  was  and 
looked  inside  the  carriage.  There  was  in  the  carriage  the  pistol,  a 
cigar  stump,  his  hat  and  cane.  The  cane  was  on  the  outside.  The 
pistol  was  in  the  bottom  of  the  carriage  next  to  the  back  seat.  Mr. 
Ford  usually  smoked  and  usually  came  down  in  a  carriage."  Ney 
Oldham  testified:  *'I  knew  Mr.  Ford  at  the  time  of  his  death,  he 
was  postmaster  at  San  Marcos  and  I  worked  for  him.  I  knew  of  his 
carrying  a  pistol.  I  knew  from  what  he  said  as  to  why  he  carried  it. 
He  had  had  some  trouble  with  one  of  his  clerks  named  Marvin  Wil- 
liams, It  was  only  a  short  time  before  lie  was  killed  that  he  had 
the  trouble.  The  cause  of  the  trouble  was  that  this  clerk  was  incom- 
petent and  Mr.  Ford  asked  him  to  resign  and  that  made  him  mad  and 
he  told  Mr.  Ford  that  if  he  was  not  crippled  he  would  give  him  a 
whipping  and  Mr.  Ford  told  him  he  need  not  stand  back  on  that 
account.  He  came  back  tliree  mornings  and  tried  to  raise  a  row  with 
him  and  told  me  what  he  was  going  to  do  to  Mr.  Ford  and  all  about 
that  he  was  going  to  report  him.  I  myself  made  him  leave  one 
morning.  At  the  time  of  the  first  ti^uble  when  Williams  told  Mr. 
Ford  that  he  was  going  to  whip  him  there  was  only  Mr.  Ford,  my- 
self, and  Mr.  Ford's  daugh-ter.  Miss  Tony.  At  the  time  Mr.  Ford 
was  killed  he  had  been  carrying  this  pistol  about  ten  days  or  two 
weeks.  He  told  me  why  he  was  carrying  it.  He  said  that  he  was 
carrying  the  gun  to  protect  his  daughter;  that  for  himself  he  did  not 
care,  but  that  he  was  going  to  carry  it  to  protect  her.     Mr.   Ford 
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would  catch  hold  of  a  gun  just  like  it  was  a  package  in  the  middle 
of  anywiiere  he  would  happen  to  take  hold  of  it.  He-  had  been  carry- 
ing the  pistol  home  with  him  and  had  usually  been  riding  home.  He 
was  very  badly  crippled.  He  was  subject  to  falling,  and  had  fallen 
twice  that  same  week.  That  occurred  in  the  postofBce.  He  never 
did  fall  all  the  way  down,  he  would  start  to  fall  and  Miss  Tony  would 
catch  him.  As  he  would  go  to  turn  around  that  crippled  leg  would 
give  away  with  him  causing  him  to  fall.  At  the  time  of  his  death  I 
was  on  my  way  from  home  and  when  I  got  there  he  waa  dead.  The 
pistol  with  which  Mr.  Ford  was  killed  belonged  to  John  Davis.  I 
don*t  know  whether  John  Davis  put  it  in  the  back  drawer  and  covered 
it  with  old  papers.  I  know  he  gave  it  to  Mr.  Ford  once  to  carry 
a  while.  Mr.  Ford  was  accustomed  to  going  to  the  back  drawer  and 
getting  the  pistol."  Mrs.  Mary  C.  Ford  testified  as  follows:  "I  am 
the  plaintiff  in  this  case  and  live  here  in  San  Marcos.  At  the  time 
of  the  death  of  my  husband  we  had  been  married  twenty-six  years. 
We  had  five  children,  the  oldest  is  24  years  old  and  the  youngest  6 
years  old.  My  husband,  Owen  Ford,  usually  left  for  the  postoflBce 
about  6  o'clock  in  'the  morning,  or  whenever  the  carriage  came  for 
hdm.  He  would  generally  get  up  and  have  a  cup  of  coffee.  On  the 
morning  of  his  death,  he  got  up,  we  had  coffee  and  then  we  had  our 
little  family  prayers,  which  we  had  every  morning.  He  asked  me  if  the 
train  had  come  and  I  told  him  that  I  did  not  thimk  so  and  then  I 
heard  it  and  told  him  that  it  was  there,  and  then  the  carriage  drove 
up  and  he  went  out  and  left.  There  was  nothing  unusual  in  his  man- 
ner that  morning.  He  was  the  same  as  he  always  was.  He  seemed 
contented  and  perfectly  happy.  My  husband  had  not  been  accustomed 
to  keep  firearms  about  the  place.  He  had  a  gun  there  but  it  was  a 
double  barrel  shotgun  which  he  had  had  for  years.  I  do  not  know 
as  to  whether  he  was  accustomed  to  carrying  and  the  use  of  firearms. 
He  was  not  a  man  who  hunted.  I  never  heard  of  his  firing  a  gun.  He 
was  a  husband  who  was  attached  to  his  family." 

Can  it  be  said  that  no  other  inference  can  be  drawn  from  the  evi- 
dence than  that  the  insured  fired  the  pistol  with  suicidal  inftent  or 
that  it  precludes  a  reasonable  doubt  to  the  contrary?  We  tiiink  not. 
It  is  true  that  the  evidence  might  be  said  to  be  conclusive  that  the 
pistol  could  only  be  fired  by  pulling  the  trigger;  but  this,  in  our 
opinion,  is  not  sufficient  to  completely  overcome  either  the  presump- 
tion against  selfdestruetdon  or  the  presumption  of  accident.  It  is  well 
settled  that  in  the  absence  of  sattsfactory  evidence  as  to  the  death 
being  accidental  or  suicidal,  the  presumption  is  in  favor  of  death  by 
accident.  Mutual  Life  Ins.  Co.  v.  Whiswell,  56  Kan.,  765,  44  Pac, 
996;  Travelers'  Ins.  Co.  v.  McConkey,  127  TT.  S.,  661,  32  L.  Ed.,  308; 
Travelers'  Ins.  Co.  v.  Melick,  65  Fed.,  178,  27  L.  R.  A.  629 ;  Couadeau 
V.  American  Accident  Co.,  95  Ky.,  280,  25  S.  W.,  6;  Standard  Life  & 
Accident  Ins.  Co.  v.  Thornton,  100  Fed.,  582,  49  L.  R.  A.,  116;  Home 
Benefit  Association  v.  Sargent,  142  TJ.  S.,  691,  35  L.  Ed.,  1160;  Cox 
V.  Roval  Life  of  Joseph,  42  Oregon,  ^65,  60  L.  R.  A.,  620;  Accident 
Ins.  Co.  V.  Bennett,  90  Tenn.,  256,  16  S.  W.,  723;  Leman  v.  Man- 
hattan Life  Ins.  Co.,  46  La.  Ann.,  1189,  15  So.  Rep.,  388;  Boynton 
V.  Equitable  Life  Assurance  Society,  105  La.,  202,  29  So.  Rep.,'  490, 
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52  L.  R.  A.,  687.  A  reason  is  shown  for  the  deceased  having  the 
pistol  but  not  the  slightest  motive  for  suicide.  The  pistol  could  have 
been  fired  either  intentionally  or  unintentionally  by  pulling  the  trig- 
ger. Under. the  evidence  it  is  as  reasonable  to  suppose  that  the 
trigger  was  unintentionally  pulled  as  it  was  intentionally  pulled.  The 
fact  that  the  pistol  could  only  be  fired  by  pulling  the  trigger  does  not 
show  beyond  a  reasonable  doubt  that  the  insured  intentionally  fired  it. 
To  grant  \hat  the  pistol  could  have  been  intentionally  fired  by  pulling 
the  trigger  is  but  to  admit  that  it  could  be  accidentally  fired  in  the 
same  way.  Every  human  action  is  subject  to  accident,  and,  as  said 
in  Boynton  v.  Equitable  Life  Assurance  Society,  105  La.,  202,  52  L. 
R.  A.,  687,  "the  freaks  of  a  gun  when  not  carefully  handled  are  some- 
thing wonderful.'^  Pate  wings  with  every  human  design  the  afflictive 
scythe  of  accident  and  often  lays  waste  by  unexplainable  stroke  the 
field  of  the  most  careful  sower. 

We  are  of  the  opinion  that  the  trial  court  erred  in  giving  plaintiff 
below  judgment  for  twelve  percent  damages  and  attorney's  fee.  The 
penalty  by  way  of  damages  and  attorney  s  fee  given  by  article  3071, 
JJevised  Statutes,  1895,  for  failure  of  an  insurance  company  to  pay 
within  the  time  specified  in  the  policy,  when  demand  for  payment  has 
been  made  upon  it,  is  strictly  statutory,  and  in  order  for  a  party  to 
be  entitled  to  tiiis  statutory  penalty  he  must  allege  and  prove  facts 
that  bring  him  strictly  within  the  provisions  of  the  statute.  The  only 
proof  of  demand  for  payment  by  plaintiff  in  this  case  is  that  she  made 
up  and  forwarded  defendant  proofs  of  death  on  the  forms  furnished 
her  by  it,  that  defendant,  within  a  short  time  after  it  received  the 
proofs  of  death,  notified  plaintiff  that  it  would  not  pay  the  policy,  and 
that  she  filed  suit  on  the  policy  against  defendant.  The  word  "de- 
mand,*'  in  its  verbal  form,  is  the  calling  for  a  thing  due  or  claimed 
to  be  due,  a  request  made  upon  another  to  do  a  particular  act  under 
a  claim  of  right  on  the  part  of  ihe  person  requesting,  and  while  formal 
words  are  not  necessary  to  constitute  a  demand  and  any  words  which 
are  understood  by  both  parties  to  be  a  demand  are  sufficient,  as  a  gen- 
eral rule,  and  filing  of  suit  may  operate  in  many  instances  as  a  de- 
mand, still  we  are  of  the  opinion  that  the  statute  calls  for  an  actual 
demand  after  the  policy  is  due,  and  that  the  m;ere  filing  of  a  suit  is 
not  such  a  demand  as  is  contemplated  by  statute.  The  evidence  in 
this  case  fails  to  show  that  a  demand  for  payment  was  made  within 
the  meaning  of  the  statute,  and  the  judgment  for  $240.00  damages 
and  $500.00  attorney's  fees  is  here  set  aside  and  rendered  for  the 
plaintiff  in  error.  Lester  v.  Piedmont  Life  Ins.  Co.,  55  Qa.j  475, 
480;  Northwestern  Life  Assurance  Co.  v.  Sturdevant,  24  Texas  Civ. 
App.,  331,  59  S.  W.,  61 ;  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.,  335, 
47  L.  Ed.,  204;  Security,  Trust  &  Life  Ins.  Co.  v.  Halum,  32  Texas 
Civ.  App.,  134,  73  S.  W.,  554.  We  find  no  other  error  and  the  judg- 
ent  for  the  policy  for  $2,000,  with  six  percent  interest  from  Januarv 
31st,  1907,  is  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused  with  written  opinion.     Mutual  Life  Ins.  Co. 
V.  Ford,  and  Ford  v.  ^futual  Life  Ins.  Co.,  103  Texas,  522, 
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Joe  S.  Bice  et  al.,  Beceivers,  v.  Thomas  E.  Bagan. 

Decided  June  1,  1910. 

1. — ^Deposition — ^Motion  to  Suppress. 

Upon  a  motion  to  suppress  a  deposition  on  the  ground  that  it  was  not 
read  over  to  the  witness  by  the  notary  at  the  time  the  deposition  was  taken, 
and  that  it  had  not  been  correctly  written  by  the  notary  who  toolp  the  deposi- 
tion, evidence  considered  and  held  insufficient  to  show  that  the  answers  written 
and  read  to  the  witness  were  different  from  the  ones  given  by  him,  and  the 
motion  was  therefore  properly  overruled, 

2. — Jurors— Questions  on  Voir  Dire. 

On  the  trial  of  a  suit  against  a  railroad  company  for  damages  for  personal 
injuries,  the  plaintiff  was  allowed  to  ask  the  jurors  on  voir  dire,  if  for  any 
reason  they  would  be  unwilling  to  render  a  verdict  for  full  and  fair  com- 
pensation if  they  found  in  favor  of  plaintiff,  and  if  they  found  for  him  would 
there  be  any  disposition  to  give  him  less  than  full  compensation  under  the 
evidence?  Held,  said  questions  were  hot  subject  to  the  objection  that  they 
had  a  tendency  to  commit  tlie  jury  to  a  verdict  for  a  large  compensation. 

S. — Affidavit — Incompetent  Evidence. 

An  affidavit  in  support  of  a  motion  to  suppress  a  deposition  is  not  com- 
petent evidence  before  the  jury  of  the  facts  therein  stated. 

Appeal  from  the  6l8t  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

C.  B.  Wharton,  for  appellants. 

Ewing  £  Ring,  for  appellee. 

PLY,  Associate  Justice. — This  is  an  action  to  recover  damages 
arising  from  personal  injuries,  instituted  by  appellee  against  Joe  S. 
Rice  and  Cecil  Lyon  as  receivers  of  the  Kirby  Lumber  Company.  It 
was  alleged  that  while  appellee  was  engaged  in  the  discharge  of  his 
duties  as  a  millwright  in  the  employ  of  appellant  at  a  sawmill  being 
operated  by  them  in  Liberty  County,  they  negligently  failed  to  main- 
tain the  machinery  connected  with  the  engine  in  a  reasonably  safe  con- 
dition, by  reason  whereof  a  certain  revolving  pulley  burst  and  flew  to 
pieces  and  appellee  was  struck  by  the  flying  fragments  and  was  seri- 
ously and  permanently  injured. 

Appellants  answered  by  general  and  special  demurrers,  general  denial, 
and  by  pleas  of  assumed  risk,  and  that  the  accident  occurred  through 
the  negligence  of  a  fellow  servant  "to  properly  oil  the  governor.'* 

The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $10,000. 

Appellee  was  employed  by  appellants  as  a  millwright  on  August  16, 
1907,  and  on  the  following  day  was  seriously  and  permanently  injured 
by  the  bursting  of  a  pulley.  The  injuries  arose  from  the  bursting  or 
splitting  of  the  pulley  on  the  main  shaft  of  the  engine,  which  made 
the  belt  come  off  and  thus  permitted  the  engine  to  run  away.  The 
fragments  of  the  pulley  struck  appellee.  The  injuries  were  caused 
by  the  negligence  of  appellants  in  having  a  wooden  pulley  on  the 
engine  instead  of  one  of  metal. 
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Appeljants  sought  to  suppress  the  depositions  of  W.  T.  Youiig  on 
the  ground  that  they  were  not  read  over  to  him  at  the  time  the  testi- 
mony was  taken,  and  that  they  had  not  been  correctly  written  by  the 
notary  public  who  took  the  depositions,  and  th£  action  of  the  court  in 
overruling  the  motion  to  suppress  the  depositions  is  made  the  object 
of  attack  in  the  first  assignment  of  error.  The  motion  was  made  and 
acted  upon  before  the  trial  of  the  cause,  and  was  supported  by  the 
affidavit  of  Young  in  which  it  is  stated  that  he  did  not  swear  as  shown 
by  his  depositions  that  "the  breaking  up  of  the  pulley  threw  the 
governor  belt  oflf,*^  nor  that  "the  cause  of  the  accident  was  the  wooden 
pulley  on  the  main  shaft  bursted/'  His  affidavit  also  contained  the 
following:  "I  can  not  state  how  come  the  notary  to  improperly  quote 
me,  but  the  reason  I  failed  to  call  his  attention  to  the  error  was  very 
likely  caused  by  the  failure  of  the  notary,  after  my  deposition  had  been 
given  in  full,  to  read  over  to  me  my  answers.  If  he  had  done  so,  I 
could  have  seen  the  mistakes.  After  giving  all  my  depositions,  the 
notary  did  not  read  over  to  me  my  answers/*  It  will  be  noted  that 
the  witness  did  not  swear  that  the  answer  to  each  question  was  not 
read  to  him  after  he  made  it,  but  that  the  depositions  were  not  all 
read  to  him  after  all  had  been  taken. 

The  court  properly  overruled  the  motion  on  the  affidavit  of  Young; 
but  in  addition,  the  affidavit  of  the  notary  public  was  that  each  answer 
was  read  by  him  to  the  witness  after  being  taken  down ;  that  they  were 
taken  down  just  as  the  witness  gave  them,  and  that  he  had,  after  the 
answers  had  been  written,  handed  them  to  the  witness  who,  to  the 
best  of  his  knowledge,  read  them  over  before  signing.  Another  wit- 
ness testified  that  he  was  present  when  the  depositions  were  taken; 
that  the  notary  public  read  each  answer  to  the  witness  after  it  had 
been  copied  on  the  typewriter,  and  that  after  the  answers  had  all  been 
written  they  were  handed  to  the  witness  "who  read  it  over  from  begin- 
ning to  end  in  the  office.**  There  is  nothing  that  indicates  that  the 
answers  written  and  read  to  the  witness  were  different  from  the  ones 
given  by  him.  The  court  properly  overruled  the  motion  to  suppress 
the  depositions.  The  record  fails  to  indicate  that  any  evidence  was 
offered  by  appellants  to  sustain  its  motion*-  They  relied  on  the  ex  parte 
statement  of  the  witness  .alone.  The  depositions  of  Young  were 
properly  admitted  in  evidence. 

The  second  assignment  of  error  assails  the  action  of  the  court  un 
permitting  appellee  to  ask  jurymen  on  their  voir  dire  if  for  any  rea- 
son they  would  be  nnwilling  to  render  a  verdict  for  full  and  fair 
compensation  if  they  found  in  favor  of  appellee,  and  if  they  found 
for  him,  would  there  be  any  disposition  to  give  him  less  than  full  com- 
pensation, under  the  evidence.  We  can  not  conceive  that  the  questions 
had  any  tendency  to  commit  the  jury  to  a  verdict  for  large  compen- 
saittion,  and  it  is  not  intimated  that  the  verdict  was  excessive.  The  sole 
object  seems  to  have  been  to  secure  a  fair  jury,  and  it  appears  from 
the  record  that  the  object  was  attained. 

The  affidavit  of  Young,  made  in  support  of  the  motion  to  suppress 
his  dispositions,  was  hearsay,  pure  and  simple,  and  the  court  did  not 
err  in  refusing  to  allow  it  to  go  before  the  jury.  The  affidavit,  as  a 
support  for  the  motion,  had  performed  its  only  office  before  the  judge 
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and  could  not  be  used  as  evidence  before  the  jury.  If  appellants 
desired  the  evidence  of  Young,  other  than  that  contained  in  his  depo- 
sitions^ they  should  have  taken  another  deposition  or  had  him  present 
to  testify.  Of  course,  what  Young  told  Cole  about  his  answers  to 
the  interrogatories  having  been  incorrectly  transcribed  was  hearsay  and 
was  properly  rejected. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  W.  Hahl  &  Company  v.  J.  0.  West. 

Decided  June   1,   1910. 

1. — Sale  of  Land — ^Executory  Contract — ^Breach — Damages. 

In  cases  of  executory  contracts  for  the  sale  of  land  in  which  the  vendor 
has  no  title  to  the  land,  the  purchaser  is  not  entitled  to  recover  the  difference 
between  the  contract  price  and  the  market  value,  but,  if  he  has  paid  the  pur- 
chase money,  is  entitled  to  recover  it  with  interest  from  date  of  payment,  and 
any  special  damage  accruing  from  having  bieen  induced  to  enter  into  the  con- 
tract. If  he  has  not  paid  any  part  of  the  purchase  money,  and  the  vendor  does 
not  own  the  land,  no  recovery  could  be  had  upon  the  breach  of  the  contract, 
but  the  action  could  only  be  based  upon  a  tort  for  inducing  the  purchaser  to 
enter  into  such  a  contract. 

2. — Same—Pleading. 

In  a  suit  to  recover  damages  ior  breach  of  an  executory  contract  for  the 
sale  of  land  which  the  contractor  did  not  own,  pleading  considered  and  held 
subject  to  general  (demurrer.    • 

Appeal  from  -the  District  Court  of  Victoria  County.  Tried  below 
before  Hon.  James  C.  Wilson. 

L.  B.  Moody,  for  appellant. — ^Where  a  vendor  in  a  contract  to  con- 
vey land  did  not  have  title  at  ihe  time  the  contract  was  made,  and  did 
not  thereafter  acquire  title,  and  the  purchase  money  has  not  been  paid, 
the  purchaser  is  entitled  to  recover  such  special  damages  as  he  may 
have  incurred  by  reason  of  the  breach  of  said  contract  by  the  vendor. 
Clifton  V.  Charles,  53  Texas  Civ.  App.,  448;  Krebs  v.  Popp,  42  Texas 
Civ.  App.,  341:  Cross  v.  Everts,  28  Texas,  534;  Brewer  v.  Wall,  23 
Texas^  689;  Wells  v.  National  Life  Assn.  of  Hartford,  53  L.  E.  A. 
35. 

Upon  breach  of  an  executory  contract,  the  party  injured  is  entitled 
to  recover  all  his  damages,  including  gains  prevented  as  well  as  losses 
sustained,  provided  the  damages  be  such  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when  they  made  the 
contract,  and  such  as  might  naturally  be  expected  to  follow  its  viola- 
tion, and  are  certain  and  definite.  Anderson  Elec.  Co.  v.  Cleburne 
Water,  I.  &  L.  Co.,  44  S.  W.,  930,  931;  Sabine  Tram.  Co.  v.  Jones, 
43  S.  W.,  908;  Alamo  Mills  Co.  v.  Hercules  Iron  Wks.,  1  Texas  Civ. 
App.,  691 ;  Houston  &  T.  C.  Ry.  Co.  v.  Hill,  63  Texas,  385 ;  13  Cyc, 
35;  Wells  v.  National  TAte  Assn.  of  Hartford,  53  L.  R.  A.,  45,  note. 

Proctor^  Vandenberge  &  Crain,  for  appellee. 
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FLY,  Associate  Justice. — Appellants  sued  appellee  to  recover  dam- 
ages alleged  to  have  accrued  by  reason  of  the  breach  of  a  contract  to 
convey  certain  lands  to  appellants.  General  and  special  exceptions 
were  sustained  to  the  petition  and  from  the  judgment  of  dismissal  fol- 
lowing the  sustaining  of  the  exceptions^  this  appeal  has  been  perfected. 

The  following  were  the  allegations  of  the  petition:  "That  hereto- 
fore, to  wit,  on  the  2d  day  of  November,  1906,  plaintiffs  entered  into 
a  contract  in  writing  with  the  defendant,  whereby  defendant  granted 
to  plaintiffs  an  option  to  purchase  the  following  described  land:  Lo- 
cated about  10  miles  S.  E.  from  Victoria,  in  Victoria  County,  Texas, 
adjoining  and  lying  east  of  what  is  known  as  the  Victoria  Eice  & 
Irrigation  Company  farm,  and  more  particularly  described  as  follows: 
All  of  the  A.  B.  Williams  survey;  all  o^  tlie  S.  A.  &  M.  G.  R.  R. 
survey  No.  12;  and  parts  of  surveys  Nos.  10  and  8  of  the  S.  A.  &  M. 
G.  R.  R.,  about  2,400  acres  lying  adjacent  to  the  land  known  as  the 
A^ictoria  Rice  &  Irrigation  Co.  farm,  in  Victoria  County,  Texas,  at 
a  price  of  $15  per  acre  not  to  defendant,  one-third  cash  upon  delivery 
of  the  deed,  and  the  balance  to  be  evidenced  by  vendor's  lien  notes 
secured  by  said  property  in  equal  parts,  due  respectively  on  or  before 
1,  2,  3,  4  and  5  years,  with  interest  at  the  rate  of  6  percent  per 
annum,  interest  payable  annually. 

"Said  contract  further  provided  that  defendant  agreed  to  furnish 
a  complete  abstract  showing  good  title  to  date  of  conveyance,  and  ihat 
plaintiffs  should  pay  interest  at  the  rate  of  6  percent  per  annum  from 
June  1,  1907,  up  to  date  of  conveyance  of  the  above  described  property, 
in  addition  to  other  considerations  named  therein. 

*'Said  contract  further  provided  that  the  same  should  be  good  only 
so  long  as  the  option  given  by  A.  Levi  &  Co.  to  plaintiffs  for  the 
purchase  of  the  Victoria  Rice  &  Irrigation  Company  property  should 
be  kept  in  good  standing,  and  should  plaintiffs  fail  in  tlieir  per- 
formance of  any  of  the  stipulations  of  said  contract,  that  then,  and  in 
that  event,  said  option  should  be  null  and  void. 

"Plaintiffs  furtlier  show  to  the  court  that  the  defendant  wholly 
failed  to  furnish  any  abstract  showing  a  good  title  in  him  to  said 
property  or  any  part  thereof,  and  plaintiffs  allege  that  at  the  time  of 
the  making  of  said  contract,  and  at  all  times  since,  defendant  had  and 
has  had  no  title  to  said  lands  or  any  part  thereof,  which  fact  was  well 
known  to  defendant  at  the  time  of  the  making  of  said  contract,  but  was 
at  said  time  unknown  to  plaintiffs  and  was  concealed  from  plaintiffs 
bv  defendant,  and  was  not  discovered  by  plaintiffs  until  after  Decem- 
ber 24,  1906. 

"Plaintiffs  further  show  to  the  court  that  on  the  6th  day  of  March, 
1907,  they  were  ready,  able  and  walling  to  carry  out  the  said  contract 
and  to  pay  the  cash  part  of  the  purchase  price  and  to  execute  the 
notes  described  therein,  and  plaintiffs  deposited  the  cash  part  of  said 
purchase  price,  namely,  the  sum  of  $12,000,  with  A.  Levi  &  -Co.,  at 
Victoria,  Texas,  and  notified  defendant  that  they  had  so  deposited  said 
sum  of  money  for  the  purpose  of  paying  the  cash  part  of  said  pur- 
chase price,  and  that  they  were  ready  to  pay  the  same  over  to  him, 
and  to  pay  the  interest  stipulated  for  in  said  contract,  and  to  execute 
the  said  notes,  and  to  comply  in  every  respect  with  their  part  of  said 
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contract,  and  demanded  of  him  that  he  procure  conveyance  of  said 
lands  to  them  from  the  owner  thereof,  which  defendant  then  promised 
to  do,  but  the  defendant  wholly  and  willfully  failed  to  procure  said 
conveyance  to  plaintiffs  of  said  lands. 

"Plaintiffs  further  show  to  the  court  that  they  have,  ever  since  the 
said  6th  day  of  .March,  1907,  been  ready,  able  and  willing  to  carry 
out  and  perform  their  part  of  the  said  contract  with  defendant,  and 
have  repeaitedly  and  upon  divers  dates,  so  notified  him,  and  requested 
hlim  to  procure  a  conveyance  to  them  of  the  said  lands  from  the 
owner  thereof  at  the  price  and  upon  the  terms  stipulated  i^  said  con- 
tract; but  the  defendant  has  wholly  and  willfully  failed  and  refused 
and  still  willfully  refuses  so  to  do. 

"Plaintiffs  further  show  to  the  court  that  the  option  given  by  A. 
Levi  &  Co.  for  the  purchase  of  the  Victoria  Rice  &  Irrigation  Co. 
property  was  kept  in  good  standdng  at  great  expense  to  plaintiffs,  to 
wit,  the  sum  of  $8,400,  until  November  1,  1907,  and  became  forfeited 
then  solely  because  of  the  failure  and  refusal  of  the  defendant  to 
carry  out  the  contract  sued  on  herein. 

"Plaintiffs  further  show  to  the  court  that  during  the  months  of 
October  and  November,  1906,  they  were  real  estate  agents,  engaged  in 
the  business  of  buying  and  selling  lands  upon  commission,  and  in 
buying  lands  for  sale  upon  their  own  account  and  selling  the  same, 
and  in  selling  lands  upon  which  they  held  options  of  purchase,  all  of 
which  facts  were  well  known  to  the  defendant;  that  upon  the  30th 
day  of  October,  1906,  they  procured  an  option  contract  in  writing  from 
A.  Levi  &  Co.,  covering  the  lands  and  other  property  formerly  owned 
by  the  Victoria  Bice  &  Irrigation  Co.,  the  title  to  which  property  was 
then  held  by  the  said  A.  Levi  &  Co.,  but  the  defendant  was  the  owner 
of  a  beneficial  interest  therein,  and  was  fully  informed  concerning 
said  option  contract;  that  said  option  contract  with  A.  Levi  &  Co. 
was  made  and  entered  into  by  plaintiffs  with  the  object  in  view  of 
effecting  a  sale  thereof  as  speedily  as  possible  to  other  parties  at  a 
price  higher  than  the  price  stipulated  for  in  said  option  contract  and 
thereby  realizing  a  profit  upon  said  transaction,  which  object  and  in- 
tention was  well  known  to  defendant  on  and  prior  /to  November  2, 
1906;  that  the  lands  covered  by  said  option  contract  with  A.  Levi  & 
Co.  are  cut  off  and  separated  from  the  railroad  by  the  lands  described 
in  the  contract  sued  on  herein,  and  which  said  lands  were  represented 
by  the  defendant  to  these  plaintiffs  as  belonging  to  the  defendant, 
and  thereupon  plaintiffs  represented  and  caused  to  be  represented  to 
defendant  that  it  would  be  difficult  for  them  to  find  a  purchaser  for 
the  said  lands  formerly  belonging  to  the  Victoria  Bice  &  Irrigation 
Co.,  unless  they  were  able  at  the  same  time  to  sell  to  «uch  purchaser 
the  lands  described  in  the  contract  sued  on  herein,  and  which,  as  be- 
fore stated,  were  situated  between  said  Victoria  Bice  &  Irrigation  Co. 
lands  and  the  railroad,  a"nA  thereupon  and  in  consideration  of  such 
representation  so  made  to  defendant  on  behalf  of  plaintiffs,  and  for  the 
purpose  of  enabling  plaintiffs  to  find  a  purchaser  for  the  said  Vic- 
toria Bice  &  Irrigation  Company  lands,  as  well  as  for  the  lands 
described  in  the  contract  sued  on  herein,  the  defendant,  on  the  2d 
Vol.  LXI  CSvil— 28. 
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day  of  November,  1906,  made  and  entered  into  the  contract  sued  on 
herein,  well  knowing  at  that  time  that  it  was  the  intention  of  plain- 
tiffs to  immediately  procure  a  purchaser  for  said  lands  at  a  profit 
to  plaintiffs. 

"Plaintiffs  further  show  to  the  court  that  they  immediately  entered 
into  negotiations  to  sell  said  property  to  certain  Japanese,  to  wit,  0. 
Takayama  and  others,  aed  on  the  24th  day  of  December,  1906,  entered 
into  a  valid  and  binding  contract  in  writing  with  said  Japanese, 
whereby  said  Japanese  agreed  to  buy  from  plaintiffs  ^the  lands  described 
in  the  contract  sued  on  herein,  and  a  portion  of  the  Victoria  Eice  & 
Irrigation  Company  lands  and  other  property  at  profit  to  these  plain- 
tiffs of  fifty-one  thousand  dollars  ($51,000) ;  that  is  to  say,  the  price 
to  be  paid  under  said  contract  by  said  Japanese  exceeded  the  amount 
which  the  lands  and  other  property  were  to  cost  plaintiffs  under  their 
option  contracts  for  the  purchase  of  same  in  the  sum  of  $51,000. 

"Plaintiffs  further  show  to  the  court  that  said  contract  with  said 
Japanese  obligated  plaintiffs  to  convey  said  lands  and  other  property 
to  them  on  November  1,  1907;  and  on  'the  day  preceding  said  Novem- 
ber 1,  1907,  that  is  to  say  on  October  31,  1907,  plaintiffs  went  to 
the  defendant  and  stated  to  him  that  their  contract  with  said  Japanese 
provided  and  required  that  plaintiffs  should  convey  said  lands  to  said 
Japanese  on  said  November  1,  1907,  and  that  said  Japanese  had 
notified  plaintiffs  that  they  would  be  ready,  willing  and  able  to  carry 
out  and  perform  their  part  of  said  contract  on  November  1,  1907, 
and  would  on  said  day  demand  from  plaintiffs  a  conveyance  of  said 
l^nds,  and  plaintiffs  then  and  there  notified  defendant  tha»t  unless  he 
immediately  performed  the  contract  sued  on  herein,  and  caused  the 
lands  therein  described  to  be  conveyed  to  plaintiffs,  the  said  contract 
with  the  said  Japanese  would  become  forfei'ted,  and  that  great  loss 
would  thereby  be  entailed  upon  plaintiffs;  and  thereupon  defendant 
stated  to  plaintiffs  that  he  would  meet  them  in  Victoria  the  following 
day  at  the  office  of  A.  Levi  &  Co.,  and  would  brin^  his  wife  with  him, 
and  gave  them  to  understand  that  he  and  his  wife  would,  upon  the 
following  day,  convey  said  lands  to  plaintiffs;  and  on  the  following  day 
plaintiffs  were  at  the  office  of  A.  Levi  &  Co.  in  Victoria,  but  defendant 
wholly  disregarded  his  said  promise  to  plaintiffs,  and  willfully  and 
intentionally  failed  to  meet  plaintiffs  at  ^aid  time  and  place,  and  wholly 
failed  to  be  in  Victoria  on  said  day;  and  on  said  first  day  of  Novem- 
ber, 1907,  the  said  Japanese  tendered  to  the  plaintiffs  the  cash  pay- 
ment stipulated  for  in  said  contract,  and  tendered  full  performanoe  of 
all  their  part  of  said  contract,  and  were  ready,  willing  and  able  to 
perform  all  of  their  part  of  said  contract,  and  demand^  of  plaintiffs 
a  conveyance  of  said  lands  and  other  property;  but  plaintiffs  were 
wholly  unable  to  comply  with  said  demand,  because,  and  solely  because 
of  the  fact  that  defendant  had  failed  and  refused  to  carry  out  his 
contract  with  plaintiffs,  and  had  failed  and*  refused  to  cause  the  lands 
described  in  the  contract  sued  on  herein  to  be  conveyed  to  plaintiffs, 
and  thereupon,  because  of  plaintiff's  inability  to  comply  with  their 
part  of  said  contract  with  said  Japanese,  the  same  became,  according 
to  its  terms,  forfeited,  and  of  no  further  force  or  effect,  and  was  so 
declared  by  said  Japanese,  by  reason  whereof  the  said  profit  of  $51,000, 
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whioli  had  been  secured  to  plaintiffs  by  said  contract,  became  and  was 
a  total  loss  to  plaintiffs. 

''Wherefore  and  whereby  and  because  of  the  willful  failure  and 
refusal  of  defendant  to  fulfill  and  carry  out  the  contract  sued  on 
herein,  plaintiffs  have  suffered  special  damages  from  the  breach  of 
said  contract,  which  are  here  now  specially  pleaded,  amounting  to 
$51,000,  and  judgment  therefor  is  demanded  against  defendant  for  their 
damages,  as  aforesaid,  with  interest  thereon  from  November  1,  1907, 
at  the  rate  of  6  percent  per  annum,  and  for  costs  of  suit,  and  for 
general  relief/* 

The  first  proposition  is:  ''Where  a  vendor  in  a  contract  to  convey 
land  did  not  have  tiftle  at  the  time  the  contract  was  made,  and  did 
not  thereafter  acquire  title,  and  the  purchase  money  has  not  been 
paid,  the  purchaser  is  entitled  to  recover  such  special  damages  as  he 
may  have  incurred  by  reason  of  the  breach  of  said  contract  by  the 
vendor/' 

'  The  action  in  this  case  is  based  on  the  breach  of  an  executory  con- 
tract, and  is  not  one  based  on  a  tort  against  appellee  for  inducing 
appellants  to  enter  into  a  contract  to  buy  lands  which  he  did  ncS 
own.  In  cases  of  executory  contracts  for  the  sale  of  land,  in  which 
the  vendor  has  no  title  to  the  land,  the  purchaser  is  not  entitled  to 
recover  the  difference  between  the  contract  price  and  the  market  value, 
but,  if  he  has  paid  the  purchase  money,  is  entitled  to  recover  it  with 
interest  from  date  of  payment  and  any  special  damages  accruing  from 
having  been  induced  to  enter  into  the  contract.  If  he  has  not  paid  any 
part  of  the  purchase  money,  and  the  vendor  did  not  own  the  land,  no 
recovery  cQuld  be  had  upon  the  breach  of  the  contract,  but  the  action 
could  only  be  based  upon  a  tort  for  inducing  the  purchaser  to  enter 
into  such  a  contract.  Clifton  v.  Charles,  53  Texas  Civ.  App.,  448 
(116  S.  W.,  120),  and  authorities  therein  cited. 

The  petition  declared  on  a  contract  which  was  incapable  of  being 
specifically  performed,  because  appellee  did  not  own  the  land,  and,  no 
purchase  money  having  been  paid,  no  damage  could  be  recovered  for 
a  breach  of  contract,  and  the  court  did  not  err  in  sustaining  the  gen- 
eral demurrer. 

It  is  useless  to  discuss  what  damages  might  arise  on  the  breach 
of  an  executory  contract  for  sale  of  land,  as  the  allegations  showed 
a  contract  incapable  of  enforcement  and  without  consideration.  The 
judgment  is  affirmed. 

Affirm$d, 

Writ  of  error  refused. 


J.  M.  Blair  v.  Emily  Boyd  et  al. 

Decided  June   1,   1010. 

1^ — ^Limitation — Sheriff's  Deed. 

A  judgment  debtor  whose  land  is  sold  under  execution  but  who  retains 
possession  for  ten  years  thereafter,  may  thereby  acquire  title  to  the  same  as 
against  the  purchaser  at  execution  sale. 

S. — ^ETidenee — Citation. 

While  a  citation  issued  out  of  a  District  Court  might  be  subject  to  the 
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objection  that  it  is  not  the  beat  evidence  of  the  allegations  and  admissions 
contained  in  the  petition  filed  in  the  case  in  which  the  citation  issued,  it  would 
not  be  subject  to  the  objection  that  it  is  hearsay.  The  two  objections  are 
not  the  same. 

Appeal  from  the  55th  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  W.  P.  Hamblen. 

TT.  W.  Kirhpatrick,  for  appellant. 

Wilson  &  Cole,  for  appelleee. 

JAMES,  Chief  Justice. — The  action  was  by  appellees  against 
appellant  in  trespass  to  try  title  to  lot  No.  8  and  the  adjoining  half 
of  lot  7  in  block  16,  Hardcastle  Addition  to  Houston.  The  case  was 
tried  by  the  judge  who  awarded  lot  7  to  the  plaintiff,  Emily  Boyd- 
The  adjudication  made  concerning  lot  No.  8  is  not  complained  of  in 
this  appeal,  hence  no  further  notice  will  be  taken  of  it. 

The  judge  filed  no  conclusions.  The  testimony  shows  that  defend- 
ant Blair  acquired,  through  sheriff's  sale  and  deeds,  the  title  of  Emily 
Boyd  in  lot  7.  The  date  of  the  last  of  such  deeds  was  April  5,  1898. 
But  the  testimony  warrants  the  conclusion  that  long  prior  to  that  time 
Irene  Thomas  and  her  husband  (Irene  being  a  child  of  Emily  Boyd) 
were  in  possession  and  living  upon  the  lot  7  solely  by  permission  and  as 
tenants  of  Emily  Boyd,  and  that  such  possession  and  use  for  and 
in  behalf  of  Emily  Boyd  continued  to  June,  1908.  Under  these  cir- 
cumstances Emily  Boyd  appeared  to  be  entitled  to  the  lot  by  limitar 
tions  as  against  said  sheriff's  sales,  and  plaintiffs  having  pleaded  a 
limitation  title,  it  is  conceded  by  appellant's  brief  as  follows:  ^'We 
accept  as  correct  the  proposition  that  a  judgment  debtor  who  is  sold 
out  under  execution,  but  who  retains  j^ssession  for  ten  years  there- 
after may  again  acquire  title  against  the  execution  purchaser." 

There  is  nothing  in  the  record  that  entitles  appellant  to  complain 
of  the  judgment  unless  it  be,  as  appellant  contends,  that  the  undisr 
puted  testimony  shows  that  Irene  Thomas  and  her  husband  attorned  to 
end  became  his  tenants  soon  after  he  purchased  from  the  sheriff.  In 
this  regard  the  brief  states:  'It,  therefore,  becomes  a  question 
whether  Emily  Boyd  held  possession  of  lot  No.  7  by  tenant  ten  years 
after  'the  date  of  defendant's  purchase  nnder  the  above  mentioned 
judgments.  We  think  it  conclusive  that  she  did  not  so  hold  it.  It 
is  undisputed  that  Milton  and  Irene  Thomas  rented  lot  7  from  de- 
fendant Blair  in  June,  1898,  and  remained  his  tenants  and  paid  him 
rent  until  October,  1899,  when  he  entered  into  an  executory  contract 
of  sale  as  to  said  lot  7  with  Milton  and  Irene  Thomas,  and  they 
began  making  payments  thereon  from  that  time  and  continued  nntil 
June,  1900,  when  they  defaulted.  Their  attornment  to  him  was  legal 
because  defendant  was  the  purchaser  of  their  landlord's  title  under 
execution." 

The  trouble  with  the  above  is  that  the  facts  stated  do  not  appear 
as  undisputed.  They  res-ted  solely  upon  defendant's  oral  testimony. 
Ther€  was  testimony  by  witneeses  to  the  effect  that  Irene  and  Milton's 
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original  tenancy  under  Emily  Boyd  remained  uninterrupted  and 
unbroken  by  any  such  transactions  with  defendant.  And  in  addition 
to  such  opposing  testimony,  which  alone  would  sustain  the  judgment, 
plaintiff  introduced  as  evidence  a  citation,  which  the  bill  of  exception 
shows  was  issued  out  of  the  District  Court  of  Harris  County  to  the 
June  term,  1907,  in  a  cause  styled  J.  M.  Blair  v.  Milton  &  Irene 
Thomas,  which  recited  as  follows: 

"That  said  petition  of  said  J.  M.  Blair  was  filed  in  said  court  on 
June  5,  1907,  and  alleging  that  on  December  7,  1897,  said  J.  M. 
Blair  bought  lot  No.  8  and  adjoinging  i/^  of  lot  No.  7,  block  16, 
Hardcastle  Addition  to  the  city  of  Houston,  Harris  County,  Texas, 
south  side  of  Buffalo  Bayou,  at  sheriff's  sale  uhder  order  of  sale  is- 
sued in  cause  No.  21466,  City  v.  J.  P.  Wright  and  Emily  Boyd,  and 
again  on  April  5,  1898,  plaintiff  purchased  lot  No.  8  and  lot  No.  7, 
block  16,  Hardcastle  Addition  to  the  city  of  Houston,  Harris  County, 
Texas,  south  side  of  Buffalo  Bayou,  at  sheriff's  sale,  by  virtue  of  judg- 
ment and  order  of  sale  in  cause  No.  21465,  City  v.  Boyd  and  Wright, 
both  of  which  judgments  were  for  taxes  due  on  said  property;  and 
by  reason  of  sec.  40,  chap.  7,  Spl.  Laws  25  Legislature  of  State  of 
Texas,  plaintiff  is  entitled  to  a  lien  upon  the  property  so  purchased 
for  taxes  which  would  have  been  due  on  the  assessment  of  taxes  at 
any  time  with  all  costs  connected  therewith,  also  for  all  taxes  paid  by 
him  subsequent  to  said  purchase,  with  interest  on  said  sum  at  6  per- 
cent per  annum,  in  the  event  he  shall  fail  to  acquire  a  valid  title  to 
said  property. 

**That  as  to  said  lot  No.  7,  thj  wrong  parties  defendant  were  made 
to  both  of  said  suits,  and  the  true  owners  of  said  lot  No.  7  a/t  the 
time  of  said  judgments  and  sales  were  Milton  Thomas  and  Irene 
Thomas  who  held  same  by  limitation,  and  by  reason  thereof  plaintiff 
never  acquired  title  to  said  lot  No.  7  at  said  sales.  That  plaintiff 
paid  $38.82  for  said  lot  No.  7  at  said  sales. 

*'That  he  has  paid  taxes  to  the  amount  of  $32.10  on  said  lot  No. 
7,  as  itemized  in  his  petition,  and  which  payments  were  made  in  good 
faith  and  believing  that  said  property  was  his,  and  that  defendants 
herein  have  wholly  failed  to  pay  plaintiff  any  of  said  sums  so-  ex- 
pended although  often  requested. 

**Wherefore,  plaintiff  prays  judgment  for  $70.92  principal,  and  the 
further  sum  of  $34.47  as  interest  on  aforesaid  sums,  and  for  costs 
of  suit,  for  foreclosure  of  his  lien  on  said  lands,  and  so  much  of  same 
be  sold  as  is  necessary  to  satisfy  the  judgment  herein  rendered,  and 
for  general  and  special  relief  and  costs  of  court. 

The  above  citation  was  objected  to  as  hearsay,  irrelevant  and  imma- 
terial. That  it  was  not  irrelevant  or  immaterial  to  the  issue  is  ob- 
vious. It  tended  to  show  that  Irene  and  Milton  Thomas  had  not 
become  his  tenants,  and  to  oontradict  his  testimony  on  that  issue. 

As  to  the  document  being  hearsay  evidence,  we  think  it  was  not 
subject  to  that  particular  objection.  What  appellant  relies  on  he  states 
in  his  brief  as  follows:  "The  citation  is  a  statement  made  by  Uie 
clerk  of  the  District  Court  of  what  is  contained  in  plaintiff's  petition. 
Therefore,  it  being  a  statement  made  by  a  person  out  of  court  and 
not  under  oath  of  what  was  in  fact  contained  and  stated  in  J.  M. 
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Blair^s  petition  in  that  cause,  and  as  to  when  it  was  filed,  and  as  to  all 
further  facts  therein  mentioned  regarding  the  claim  of  this,  defendant 
in  that  suit,  it  is  hearsay  on  all  these  points." 

The  document  would  have  served  as  original  evidence  of  what  the 
I)etition  was,  if  the  petition  had  been  lost  Therefore,  it  seems  to  us 
it  can  not  be  classed  as  hearsay  evidence.  If  the  objection  had  been 
that  the  petition  itself,  or  a  certified  copy  thereof,  was  the  best  evi- 
dence, the  "trial  judge  might  have  understood  what  it  now  seems 
counsel  meant  by  **hearsay,"  and  might  have  made  a  different  ruling. 
The  two  objections  are  not  the  same  and  do  not  suggest  to  the  mind 
the  same  things.  The  objection  that  certain  evidence  is  hearsay  is 
not  the  same  as  an  objection  that  the  testimony  is  not  the  best  evi- 
dence. See  Missouri,  K.  &  T.  By.  v.  Dilworth,  95  Texas,  331,  where 
the  objection  was,  'Hhat  the  same  was  hearsay  and  would  be  permitting 
a  witness  to  testify  to  the  contents  of  a  written  instrument  without 
first  properly  accounting  for  the  nonproduction  of  said  instrument,'* 
and  the  court  held  that  the  testimony  was  dearly  not  hearsay  and  pro- 
ceeded with  the  other  objection  as  a  different  question.  The  judgment 
is  afSrmed. 

Affirmed. 

Writ  of  error  refused. 


KA.TE  S.  White  v.  E.  F.  Holmes  bt  al. 

Decided  June  2,  1910. 

1. — Vtw  Trial  After  Term — Pleading. 

To  entitle  a  party  to  maintain  a  suit  for  a  new  trial  of  a  eause  determined 
at  a  previous  term  of  the  court,  it  must  be  made  to  appear  that  the  failure  of 
the  party  to  apply  for  a  new  trial  at  the  term  of  the  court  at  which  the 
judgment  to  be  set  aside  was  rendered,  was  not  caused  or  contributed  to  by 
any  negligence  on  his  part,  and  that  he  has  a  meritorious  case,  and  will  suffer 
irreparable  injury  unless  a  new  trial  is  granted. 


2. — Same— Kegllgenoe. 

A  petition  in  the  nature  of  a  bill  of  review  for  a  new  trial  after  the  term 
had  expired,  considered,  and  held  subject  to  general  demurrer  on  the  ground 
that  it  wholly  failed  to  relieve  petitioner  of  the  imputation  of  negligence  in 
not  having  her  motion  for  new  trial  acted  on  during  the  term  at  which  the 
judgment  was  rendered. 

8. — Same— Newly  DlteoTered  Eyidenoe. 

An  application  for  new  trial  filed  after  the  expiration  of  the  term,  on  the 
ground  of  newly  discovered  evidence,  must  show  that  proper  diligence  was 
used  to  obtain  the  evidence  on  the  former  trial,  and  the  affidavits  of  the 
new  witnesses  as  to  their  promised  testimony  should  accompany  the  applica- 
tion. 

Error  from  the  District  Court  of  Newton   County.     Tried  below 
before  Hon.  W.  B.  Powell. 

W.  W.  Blake,  A.  L.  Davis  and  Lanier  &  Martin,  for  plaintiff  in  error, 

Oeo.  E.  Holland  and  F.  H,  StarJe,  fbr  defendants  in  error. 
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PLEASANTS,  Chief  Justice. — ^In  a  proceeding  brought  by  plain- 
tiff in  error  to  probate  the  will  of  William  Smith,  deceased,  a  verdict 
and  judgment  was  rendered  in  the  District  Court  of  Newton  County 
on  the  14th  day  of  March,  1908,  in  favor  of  defendants  in  error,  who 
were  contestants  of  said  application  to  probate.  No  motion  for  new 
trial  was  filed  by  plaintiff  during  the  term  of  the  court  at  which 
said  judgment  was  rendered.  After  the  adjournment  of  the  court  and 
before  the  commencement  of  the  next  term  plainitiff  filed  a  ^'petition 
for  new  trial  and  bill  of  review.'*  This  petition  contains  a  copy 
of  the  original  application  for  the  probate  of  the  alleged  will,  realleges 
the  execution  of  the  will  by  the  deceased,  and  sets  out  in  detail  the 
previous  proceedings  had  in  the  cause  including  the  rendition  of  the 
judgement  of  March  14,  1908.  The  excuse  offered  by  plaintiff  for  her 
failure  to  file  a  motion  for  new  trial  before  the  adjournment  of  the 
term  at  which  the  judgment  was  rendered  is  thus  stated  in  the  pe- 
titdon : 

"Tliat  said  verdict  of  said  jury  was  rendered  March  14,  1908;  that 
the  term  of  the  District  Court  at  which  said  verdict  and  judgment 
was  rendered  could  have  continued  in  session  under  ihe  law  during  the 
entire  following  week,  up  to  and  including  Saturday  thereof;  that 
for  some  cause  unknown  to  petitioner  all  of  the  said  causes  not  dis- 
posed of  by  Thursday  at  noon  of  said  following  week  by  concerted 
action  of  counsel  or  the  attorneys  in  said  causes,  all  of  which  were 
represented  by  attorneys  opposing  petitioner  in  her  application  to 
probate  said  will,  continued  all  of  said  causes  with  the  court's  con- 
sent and  without  notice  to  petitioner  or  her  attorneys  for  the  term, 
and  the  said  District  Court  then  adjourned  for  the  term  at  or  about 
noon  on  Thursday  the  19th  of  March,  1908,  without  hearing  peti- 
tioner's motion  for  a  new  trial  or  giving  her  attorneys  an  opportunity 
to  do  so  in  said  cause  and  without  said  motion  having  reached  the 
clerk  of  the  District  Court  previous  to  such  time  of  adjournment,  all 
of  petitioner's  attorneys  being  absent,  either  at  Orange  in  Orange 
County,  Texas,  or  Beaumont  in  Jefferson  County,  Texas,  or  at  Jasper 
in  Jasper  County,  Texas,  except  E.  A.  Cheatham,  who  was  present 
in  the  town  of  Newton  when  said  court  adjourned  for  the  term,  but, 
as  alleged,  was  only  specially  employed  by  petitioner  to  assist  in  the 
selection  of  the  jury  and  make  an  argument  to  them  in  behalf  of  peti- 
tioner and  for  that  purpose  only. 

"Petitioner  further  alleges  that  said  motaon,  which  is  attached  hereto 
and  marked  Exhibit  'A,'  and  made  a  part  hereof,  was  in  an  envelope 
properly  stamped  and  addressed  to  the  clerk  of  the  Newton  County 
District  Court,  Newton,  Texas,  with  the  request  'that  he  file  same 
in  said  cause,  and  reached  the  town  of  Newton,  same  being  the  county 
site  of  Newton  County,  Texas,  in  the  United  States  mail,  about  4 
p.  m.,  March  19,  1908,  but  was  not  taken  from  the  postoflBce  by  the 
said  clerk  until  the  following  day,  the  said  court  having  adjourned 
about  noon  the  preceding  day,  and  was  not  filed  before  adjournment 
of  the  court  for  the  reason  on  that  day  there  was,  as  she  believes  and 
80  alleges,  an  understanding  between  petitioner's  attorneys  and  the 
attorneys  for  ihe  contestants  of  the  probate  of  said  will,  that  said 
motion  for  a  new  trial  should  and  oould  be  filed  as  within  the  two 
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days  after  the  said  verdict,  and  acted  on  by  the  court  at  the  same 
term  at  which  said  cause  was  tried  as  if  filed  within  two  days  after 
the  verdict,  and  the  same  would  have  been  presented  and  acted  on  by 
the  court  except  for  the  sudden  and  unexpected  adjournment  thereof 
and  greatly  to  the  surprise  of  petitioner  and  her  attorneys,  each  of 
whom  was  a  nonresident  of  Newton  County,  Texas,  even  E.  A. 
Cheatham,  who  was  formerly  one  of  her  attorneys,  but  who  was 
employed  only  to  assist  with  the  selection  of  a  jury  and  make  an 
argument  to  them  and  not  otherwise.'* 

It  is  further  alleged  in  substance  that  the  will  offered  for  probate 
and  in  which  plaintiff  is  sole  devisee,  is  the  genuine  will  of  William 
Smith,  deceased;  that  the  verdict  and  judgment  sought  to  be  set  aside 
was  against  the  preponderance  of  evidence,  and  that  since  said  trial 
plaintiff  has  discovered  new  evidence  which  she  believes  will  change 
the  result  if  another  trial  is  granted.  In  support  of  this  allegation 
the  names  and  residences  of  five  or  six  witnesses  are  stated  by  whom 
plaintiff  says  she  can  prove  that  William  Smith  was  of  sound  mind 
at  the  date  of  the  execution  of  said  will  and  that  the  will  is  in  said 
Smith's  handwriting.  The  affidavit  of  only  one  of  these  witnesses  ac- 
companies the  petition.  The  only  excuse  given-  for  the  failure  to 
discover  and  produce  this  evidence  on  the  former  trial  is  the  sickness 
of  plaintiff  and  her  husband  at  the  time  of  the  trial  and  their  conse- 
quent inability  to  attend  the  trial,  or  to  render  any  '^assistance  in  the 
cause  whatever,  or  inform  her  attorneys  of  sources  of  procuring  addi- 
tional and  important  evidence  in  her  behalf,  and  to  rebut  that  intro- 
duced by  contestants.'* 

The  other  grounds  upon  which  a  new  trial  is  asked  are  the  alleged 
insufficiency  of  the  potice  of  the  application  for  the  probate  of  the  will 
and  the  admission  on  the  trial  of  incompetent  evidence  offered  by 
defendants. 

The  trial  court  sustained  a  general  demurrer  and  special  exceptions 
interposed  by  defendants  to  this  petition,  and  the  plaintiff  declining  to 
amend,  her  suit  was  dismissed. 

Plaintiff  in  error  presents  in  her  brief  only  two  assignments  of  error. 
The  first  complains  of  the  ruling  of  the  trial  court  sustaining  defend- 
ants' general  demurrer,  and  the  second  assails  the  ruling  sustaining 
defendants'  several  special  exceptions  to  the  petition. 

The  trial  court  did  not  err  in  sustaining  the  general  demurrer.  To 
entitle  a  party  to  maintain  a  suit  for  new  trial  of  a  cause  determined 
at  a  previous  term  of  the  court,  it  must  appear  that  the  failure  of  the 
plaintiff  to  apply  for  a  new  trial  at  the  term  of  court  at  which  the 
judgment  sought  to  be  set  aside  was  rendered,  was  not  caused  or  con- 
tributed to  by  any  negligence  on  his  part,  and  that  the  plaintiff  has 
a  meritorious  case,  and  will  suffer  irreparable  injury  unless  a  new 
trial  is  granted. 

In  the  case  of  Overton  v.  Blum,  50  Texas,  423,  Justice  Moore,  in 
discussing  the  grounds  upon  which  a  new  trial  may  be  granted  after 
the  adjournment  of  the  term,  says: 

"It  is  not  sufficient  that  a  mistake  or  accident  may  have  occurred 
in  the  course  of  the  proceeding,  but  it  must  also  be  shown  that  there 
is  merit  in  applicant's  case  and  but  for  the  interposition  of  the  court 
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he  must  sustain  irreparable  injury  to  which  he  has  in  no  material 
manner  contributed." 

The  allegations  of  the  petition  above  set  out  wholly  fail  to  relieve 
plaintiff  of  the  charge  of  negligence  in  not  having  her  application  for 
new  trial  presented  and  acted  upon  at  the  term  of  court  at  which  the 
judgment  was  rendered,  and  for  this  reason  she  is  not  entitled  to  any 
relief  in  equity.  Overton  v.  Blum,  supra;  Johnson  v.  Templeton,  60 
Texas,  238;  Harris  v.  Musgrave,  72  Texas,  18;  Merrill  v.  Roberts, 
78  Texas,  28 ;  Luther  v.  Western  Union  Tel.  Co.,  25  Texas  Civ.  App., 
31  (60  S.  W.,  1026). 

In  addition  to  this,  the  petition  is  fatally  defective  as  an  application 
for  new  trial  on  the  ground  of  newly  discovered  evidence,  because  it 
fails  to  show  that  any  diligence  was  used  to  obtain  said  evidence  on 
the  former  trial,  and  because  the  affidavits  of  the  witnesses  named  in 
the  petition  are  not  presented  therewith,  and  no  excuse  is  given  for 
plaintiff's  failure  to  procure  same.  Anderson  v.  Sutherland,  59  Texas, 
409. 

The  general  demurrer  having  been  properly  sustained  it  is  unneces- 
sary for  us  to  discuss  the  question  as  to  whether  the  court  erred  in 
sustaining  any  of  the  special  exceptions. 

The  judgment  of  the  court  below  should  be  afiSrmed  and  it  has  been 
so  ordered. 

Affirmed. 

"Writ  of  error  refused. 


Mbs.  Fhank  Blair,  Jr.  et  al.  v.  Park  Bank  &  Trust  Co.  et  al. 

Decided  June  3,  1910. 

1. — ^Homestead — ^Inconslsteiit  Use. 

Evidence  stated,  and  held  to  sustain  a  conclusion  of  the  trial  court  that 
a  certain  portion  of  a  homestead  lot  had  heen  segregated  from  and  had  ceased 
to  be  used  as  an  adjunct  to  the  family  residence^  and  hence  was  subject  to 
execution  and  sale  for  debt. 

2. — Same — Criterion — ^Principal  Use. 

The  principal  use  to  which  a  city  lot  is  put  must  be  looked  to  in  deter- 
mining  whether  or  not  it  should  be  protected  as  a  part  of  the  homestead. 
When  the  owner  of  an  urban  homestead  builds  a  business  house  on  a  part  of 
the  homestead  lot  for  the  purpose  of  renting  the  same,  and  the  house  and  lot 
are  deyoted  to  that  purpose  and  use  principally,  the  house  and  the  lot  occu- 
pied by  it  lose  their  homestead  character  and  exemption. 

Appeal  from  the  District  Court  of  JeflFerson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

3f.  8.  Duffie,  for  appellants. — ^The  court  erred  in  his  conclusion  of 
law  that  the  writ  of  injunction  as  to  that  portion  of  lot  145  on  which 
the  abstract  building  is  located,  ought  to  be  dissolved  and  annuled. 
Newton  v.  Calhoun,  68  Texas,  451;  Bollins  v.  O'Farrel,  77  Texas, 
94;  Hensley  v.  Shields,  6  Texas  Civ.  App.,  136;  Shook  v.  Shook,  21 
Texas  Civ.  App.,  177;  Malone  v.  Komrumpf,  84  Texas,  454;  Drought 
V.  Stallworth,  100  S.  W.,  188;  Wynne  v.  Hudson,  66  Texas,  7;  McMil- 
lan V.  Moon,  18  Texas  Civ.  App.,  227;  in  re  Presnall,  167  Fed.,  406. 
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Dougherty,  Conley  &  Gordon,  for  appellees. 

PLEASANTS,  Chief  Justice.— The  appellee,  Park  Bank  &  Trust 
Company,  having  theretofore  obtained  a  judgment  in  the  Justice 
Court  for  precinct  No.  1  of  Jefferson  County  against  the  appellant, 
Mrs.  Prank  Blair,  Jr.,  and  others,  for  the  sum  of  $156.90,  on  January 
13,  1909,  caused  an  execution  to  be  issued  upon  said  judgment  and 
levied  upon  portions  of  lot  No.  145,  block  No.  35,  in  city  of  Beaumont. 

The  two  parcels  of  land  so  levied  upon  are  described  as  follows: 

"One  strip  of  land,  a  part  of  lot  145  in  block  35,  beginning  at  the 
N.  E.  comer  of  lot  145,  block  35;  thence  S.  E.  along  Pearl  Street 
1^^  feet  to  corner  of  building;  thence  continuing  along  Pearl  Street 
14  feert  to  S.  E.  comer  of  building;  thence  in  a  southwesterly  direction 
paralleling  Milam  Street  25  feet;  thence  in  a  northeasterly  direction 
parallel  to  and  l^/^  feet  from  Milam  Street  25  feet  to  place  of  begin- 
ning, together  with  all  improvements  thereon  situated. 

"Also  a  strip  of  land  out  of  said  lot  145  in  block  35  described  as 
follows,  to  wit:  Beginning  at  the  S.  E.  comer  of  said  lot  145  in 
block  35;  thence  in  a  northwesterly  direction  along  Pearl  Street  4  feet 
to  S.  E.  comer  of  building;  thence  in  a  southwesterly  direction  parallel 
to  and  4  feet  from  the  south  boundary  line  of  lot  145,  46  feet  to  S. 
W.  corner  of  building;  thence  in  a  northwesterly  direction  parallel 
to  Pearl  Street  16  feet;  thence  in  a  northeasterly  direction  parallel  to 
the  south  line  of  said  lot  145,  46  feet  to  Pearl  Streert;  thence  in  a 
southeasterly  direction  along  Pearl  Street  16  feet  to  the  place  of 
beginning,  together  with  all  improvements  thereon  situated.  Said  lot 
and  block  being  shown  in  the  original  plan  or  plat  of  the  city  of 
Beaumont  now  on  file  in  the  county  clerk's  office  in  Jefferson  County, 
Texas.'' 

Before  the  date  on  which  the  property  was  advertised  for  sale  under 
this  execution,  Mrs.  Blair,  joined  by  her  husband,  brought  this  suit 
to  enjoin  the  sale  "on  the  ground  that  the  property  is,  and  was  at 
the  time  of  said  levy,  a  part  of  appellant's  homestead.  The  trial  judge 
granted  a  temporary  injunction  and  upon  final  hearing  the  injunction 
was  perpetuated  as  to  the  first  of  the  two  parcels  or  tracts  of  land 
above  described,  and  dissolved  as  to  the  second  of  said  tracts. 

The  only  question  presented  on  this  appeal  is  whether  the  finding 
of  the  trial  court  that  the  second  parcel  of  land  above  described  was 
not  a  part  of  appellant's  homestead  at  the  time  it  was  levied  upon 
by  the  appellee  bank,  should  be  sustained. 

The  evidence  shows  that  lots  145  and  144  in  said  block  No.  35  are 
the  separate  property  of  Mrs.  Blair  and  were  acquired  by  her  prior 
to  her  marriage  with  appellant  Frank  Blair.  These  lots  adjoin  each 
other  and  front  north  on  Milam  Street  in  said  city  of  Beaumont. 
J^ean   street,  which  is  the  principal  business  street  of  said  city,  ex- 

ThPil  •^°^J^^^®®^^  ^^*®  ^*  ^^*  ^^^-  Th®  ^0  lots  are  enclosed  together, 
eiri^l^  T  ®  ^  dwelling  house  on  lot  144  and  appellants  have  lived  therein 
mont  z^^"^"^,^  19^^,  ai^d  have  and  claim  no  other  homestead.  Beau- 
1908  Th^  incorporated  city  and  has  been  sudi  since  long  prior  to 
been'w^i+if  ^  ^^^>  exclusive  of  improvements  thereon,  have  never 
™  worth  as  much  as  $5,000. 
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Prior  to  appellants*  marriage,  Mrs.  Blair,  who  was  then  a  widow,  on 
May  20,  1901,  entered  into  a  contract  with  F.  M.  Newton  by  which 
she  leased  him  for  a  term  of  one  year  the  portion  of  lot  No.  145  in- 
volved in  this  appeal.  In  consideration  of  this  lease  Newton  agreed 
to  construct  a  building  thereon  to  cost  not  less  than  $175,  the  specifi- 
cations for  the  construction  of  said  building  being  set  out  in  the 
lease,  and  also  agreed  to  pay  as  rent  for  said  premises  the  sum  of 
$120,  $60  cash  in  advance  to  cover  rent  for  the  first  six  months,  and 
$10  per  month  thereafter  during  the  terra  of  said  lease.  It  was 
further  agreed  that  at  the  expiration  of  the  lease  the  improvements 
placed  thereon  by  Newton  should  become  the  property  of  Mrs.  Blair. 
In  pursuance  of  this  contract  Newton  constructed  the  building  called 
for  in  the  contract  and  occupied  and  used  same  as  an  abstract  ofiice. 
Since  the  termination  of  Newton's  lease  the  property  has  been  rented 
from  time  to  time  whenever  a  tenant  could  be  procured.  The  build- 
ing on  this  property  was  constructed  for  business  purposes  and  fronts 
upon  Pearl  Street,  which,  as  before  stated,  is  the  principal  business 
street  in  the  city.  It  has  been  rented  for  business  purposes  a  large 
portion  of  the  time  since  its  construction,  and  was  so  rented  at  the 
time  of  the  levy  of  the  execution  by  appellee  bank.  The  improvements 
so  rented  and  used  for  business  purposes  cover  all  of  the  portion  of  the 
lot  levied  on  which  the  court  held  was  subject  to  execution. 

The  only  use  of  the  premises  by  appellants  was  its  occupancy  by 
Mr.  Blair  as  a  cigar  factory  for  a  short  time  during  the  year  1902, 
and  its  occasional  use  for  storing  a  few  articles  of  household  furniture 
at  such  times  as  appellants  have  been  unable  to  secure  a  tenant  therefor. 

We  think  these  facts  sustain  the  conclusion  of  the  trial  court  that 
if  the  property  in  question  was  ever  a  part  of  appellants'  homestead 
it  had  been  segregated  therefrom  and  had  ceased  to  be  used  as  an 
adjunct  to  the  family  residence  at  the  time  it  was  levied  on  by 
appellee.  The  fact  that  it  was  used  for  storing  household  goods  when 
it  was  not  occupied  by  a  tenant,  is  not  sufficient  to  make  it  a  part 
of  the  homestead.  The  principal  use  to  which  it  was  put  must  be 
looked  to  in  determining  whether  or  not  it  should  be  protected  as  a 
part  of  the  family  homestead,  and  the  evidence  shows  that  the  prop- 
erty in  question  was  improved  to  be  rented  for  business  purposes  and 
this  is  the  principal  use  to  which  it  has  been  put  by  appellants.  Blum 
V.  Rogers,  78  Texas,  530;  Levy  v.  Lacour,  43  Texas  Civ.  App.,  191 
(94  S.  W.,  380) ;  Autry  v.  Beasor,  102  Texas,  123. 

We  think  the  facts  sustain  the  conclusion  of  the  trial  court  and  the 
judgment  should  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Will  Hughes  v.  E.  A.  Smith. 

Decided  June  4,   1910. 

Iw— ^Chattel  Mortgage— Legal  Effeot. 

A  chattel  mortgage  gives  to  the  mortgagee  only  a  lien  on  the  property 
as  security  for  his  debt;  the  legal  title  remains  in  the  mortgagor.     This  con- 
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dition  continues  to  exist  until  the  legal  title  is  divested  out  of  the  mortgagor 
by  some  method  provided  by  the  terms  of  the  mortgage,  or  by  judicial  fore- 
closure, or  by  conveyance  by  the  mortgagor. 


2. — Same^Sale  by  Xortiragee. 

A  sale  by  the  mortgagor  of  the  mortgaged  property  during  the  existence 
of  the  mortgage  vests  the  vendee  with  the  legal  title  to  the  same  and  confers 
upon  him  all  the  rights  of  the  mortgagor  as  against  the  mortgagee  in  a  pro- 
ceeding to  foreclose  the  mortgage;  any  attempt  thereafter  on  the  part  of  the 
mortgagor  to  convey  the  property  to  the  mortgagee  in  satisfaction  of  the  debt, 
could  not  affect  the  rights  of  such  vendee  as  to  the  possession,  use  and 
enjoyment  of  said  property. 

3. — Same — ^Title  and  Possession — ^Equity. 

In  a  suit  by  a  mortgagee,  claiming  under  a  bill  of  sale  from  the  mort- 
gagor, against  a  purchaser  of  the  property  from  the  mortgagor  the  issues  being 
only  the  title  to  and  right  of  possession  of  the  property,  there  having  been  no 
foreclosure  of  the  mortgage  lien,  but  the  property  having  been  taken  from  the 
possession  of  the  purchaser  by  writ  of  sequestration,  the  purchaser  was  entitled 
to  recover  the  property  or  its  value  together  with  damages  for  deprivation  of 
the  use  of  the  same,  and  he  would  not  be  required  to  tender  the  amount  of  the 
mortgage  debt  as  a  condition  to  the  assertion  of  his  title  to  the  property. 

4. — Same — ^Foreclosnre— Adjustment  of  Equities. 

In  a  suit  by  a  mortgagee  against  a  purchaser  of  mortgaged  property  for 
foreclosure  of  the  mortgage,  under  appropriate  pleadings  the  mortgagee  would 
be  entitled  to  recover  of  the  purchaser  or  to  have  offset  against  the  purchaser's 
claim  for  the  value  of  the  property  of  which  he  had  been  deprived  by  seques- 
tration, so  much  of  the  mortgage  debt  as  was  secured  by  the  property  in  con- 
troversy, or  a  proper  proportion  of  the  mortgage  debt  when  other  property  is 
included  in  the  mortgage.  If  thie  debt  be  more  than  the  value  of  all  the 
property  mortgaged,  the  purchaser  could  not  recover  anything  for  the  value 
of  that  portion  held  by  him,  but  would  only  be  entitled  to  damages  for  the 
unlawful  deprivation  of  its  use  prior  to  foreclosure. 

5.— Sequestration — Measure  of  Damages. 

The  value  of  the  hire  of  a  pair  of  mules  by  the  day  is  not  thie  proper 
measure  of  damage  when  the  deprivation  of  their  use  extends  over  a  con- 
siderable length  of  time. 

6.— Same — ^Beplevy — Sale. 

When  a  mortgagee,  being  plaintiff  in  sequestration  proceedings,  sells  the 
property  after  having  replevied  the  same,  he  thereby  places  it  beyond  his  power 
to  have  a  foreclosure  either  by  judicial  proceeding  or  a  sale  under  power  in 
the  mortgage,  and  therefore  must  account  to  the  holder  of  the  legal  title  for 
the  value  of  the  property  and  for  damages  for  its  use,  but  under  proper 
pleading  he  might  obtain  equitable  relief.  ^ 

7.— Chattel  Kortgage — ^Bemoval  of  Property. 

The  removal  of  mortgaged  chattels  from  the  county  of  the  mortsagor's 
residence  in  which  they  were  situated  when  the  mortgage  was  executed,  will 
not  affect  the  rights  of  the  mortgagee  though  they  were  kept  out  of  the  county 
more  than  four  months,  provided  the  removal  was  without  the  knowledge  or 
consent  of  the  mortgagee;  but  it  would  be  otherwise,  as  against  an  innocent 
purchaser  for  value,  if  the  mortgagee  permitted  the  removal. 

8. — ^Appeal — Statement  of  Facts—Motion  to  Strike  Out — ^Practice. 

When,  in  obedience  to  a  writ  of  certiorari,  the  original  statement  of  facts 
is  iiled  in  the  appellate  court  in  lieu  of  a  copy  in  the  transcript,  a  motion 
to  strike  out  the  original  statement  on  the  ground  that  it  was  filed  after 
the  briefs  were  prepared  and  the  paging,  therefore,  was  not  the  same,  will  be 
ovorruled  when  it  appears  that  no  inconvenience  can  result  on  that  account. 
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Appeal  from  the  County  Court  of  Montgomery  County.  Tried 
below  before  Hon.  S.  ,A.  McCall. 

Williams  &  Reid,  for  appellant. — ^As  against  a  purchaser,  of  whose 
claim  there  is  notice,  a  subsequent  sale  of  property  under  decree  of  fore- 
closure against  the  original  mortgagor  alone,  or  a  private  sale  to  the 
holder  of  the  mortgage  by  the  original  mortgagor,  is  ineffectual  to  pass 
title.  Mills  V.  Traylor,  30  Texas,  11;  Buchanan  v.  Monroe,  22  Texas, 
537;  Byler  v.  Johnson,  45  Texas,  518;  Mann  v.  Falcon,  25  Texas, 
276;  Hall  v.  Hall,  11  Texas,  648;  Wright  v.  Wooters,  46  Texas,  382; 
Schmeltz  v.  Qarey,  49  Texas,  58 ;  Miller  v.  Eogers,  49  Texas,  413-418 ; 
Bradford  v.  Knowles,  86  Texas,  508;  Davis  v.  Lanier,  94  Texas,  455. 

Llewellyn  &  Foster,  for  appellee. 

BEESE,  Associate  Justice. — In  this  case  E.  A.  Smith  brought 
suit  in  the  County  Court  against  Will  Hughes  to  recover  title  and 
possession  of  two  mules.  A  writ  of  sequestration  was  sued  out,  under 
which  the  mules  were  taken  by  the  sheriff,  and  replevied  by  the  plain- 
tiff. After  getting  possession  of  the  mules  plaintiff  sold  them  for  $300. 
In  the  petition  plaintiff  alleged  that  he  was  the  owner  of  the  mules 
and  that  defendant  had  taken  possession  of  the  same,  and  prayed  judg- 
ment for  the  title  and  possession  thereof. 

Defendant,  by  his  answer,  alleged  that  he  was  the  owner  of  the 
mules,  that  he  had  bought  them  from  one  Sam  McGuire  on  or  about 
August  29,  1908,  paying  him  therefor  $290;  that  he  at  once  took  the 
mules  into  his  possession  and  kept  them  until  they  were  taken  by 
the  sheriff  under  the  writ  of  sequestration,  and  that  they  were  then 
in  the  possession  of  the  plaintiff,  who  had  replevied  them.  It  was  al- 
leged that  the  mules  were  worth  $150  each,  and  the  reasonable  value 
of  their  use  was  fifty  cents  per  day  each  from  the  date  they  were  taken 
from  him.  Defendant  prayed  for  judgment  for  the  mules  and  their 
hire,  and  in  the  event  they  could  not  be  delivered  to  him,  for  judg- 
ment for  their  value  together  with  damages  as  aforesaid. 

To  this  answer  plaintiff  replied  by  supplemental  petition  alleging, 
in  substance,  that  in  1906  and  1907  the  said  McGuire  was  indebted 
to  him  in  a  large  amount  due  upon  three  several  promissory  notes,  the 
several  amounts  of  which  were  set  out;  that  to  secure  payment  thereof 
McGuire  executed  to  him  three  several  mortgages  on  these  two  mules, 
which  were  at  once  filed  for  registration  in  Walker  County,  where 
McGuire  lived  and  where  the  property  was  located;  that  afterwards, 
default  having  been  made  by  McGuire  in  payment  of  the  notes,  on 
September  12,  1908,  he  executed  to  plaintiff  a  bill  of  sale  of  said  mules 
in  consideration  of  the  cancellation  of  said  mortgages,  the  considera- 
tion being  more  than  the  full  and  fair  value  of  the  property.  Plaintiff 
prayed  "that  said  mortgages  and  the  transactions  herembefore  set  out 
be  considered  and  that  he  have  such  judgment  as  is  prayed  for  in  his 
petition,  and  such  other  and  further  orders  and  judgment  and  decrees 
as  he  may  show  himself  entitled  to  under  the  law  and  the  facts  of 
the  case.'* 

Defendant  replied  by   supplemental   answer,   containing  exceptions 
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general  and  special^  which  need  not  be  set  out,  and,  in  addition  to  a 
general  denial  of  the  facts  set  out  in  the  supplemental  petition,  avers 
that  he  had  no  knowledge  of  the  existence  of 'the  mortgages  on  the 
mules  until  long  after  he  had  purchased  them ;  that  after  the  existence 
of  the  mortgages  plaintiff  permitted  McGuire  to  remove  the  mules  from 
Walker  County,  and  that  they  had  been  kept  and  used  by  him  in 
Limestone,  Grimes  and  Montgomery  Counties  for  more  than  four 
months  before  his  said  purchase,  the  mules  being  at  that  time  in  the 
possession  of  McGuire  in  Montgomery  County,  and  that  he  bought 
without  notice  of  the  mortgages,  paying  full  value  in  cash.  Defendant 
renews  his  prayer  for  judgment  for  the  mules,  or  their  value,  and  the 
value  of  their  hire. 

Upon  the  trial  it  was  substantially  established  by  the  undisputed 
evidence  that  McGuire  had  executed  to  plaintiff  the  notes  and  mort- 
gages as  alleged,  the  mortgages  covering  in  addition  to  the  two  mules 
some  ten  head  of  mules  and  horses,  wagons  and  other  property ;  that  the 
mortgages  had  been  duly  registered  in  Walker  County,  where  McGuire 
resided  and  where  the  mules  then  were;  that  McGuire  had  removed 
the  property  from  Walker  County  and  kept  and  used  the  same  in 
Grimes  and  Montgomery  Counties  for  a  year  or  more  after  the  exe- 
cution of  the  mortgages,  which  had  not  been  registered  in  said  coun- 
ties, but  that  plaintiff  had  not  permitted  such  removal  and  in  fact 
had  no  knowledge  of  it  until  about  three  weeks  before  the  suit  filed 
by  him;  that  on  or  about  August  29,  1908,  McGuire  then  having  the 
mules  in  his  possession  in  Montgomery  County,  sold  them  to  defendant 
Hughes,  who  paid  him  $290  therefor,  $209  of  which  was  in  cash,  and 
the  balance  in  a  debt  which  McGuire  owed  Hughes,  McGuire  executing 
to  defendant  a  regular  bill  of  sale,  and  that  at  the  date  of  such  sale 
defendant  had  no  actual  knowledge  or  notice  of  plaintiff's  mortgage. 
It  was  further  established  that  defendant  at  the  time  of  such  sale 
took  possession  of  said  mules,  which  were  delivered  to  him  by  McGuire, 
and  held  such  possession  until  they  were  taken  from  his  possession 
under  the  writ  of  sequestration  in  this  case  about  September  23,  1908. 
On  September  12,  1908,  by  agreement  between  McGuire  and  plaintiff, 
McGuire  sold  all  of  the  property  covered  by  the  mortgages  in  question 
to  plaintiff  in  consideration  of  the  cancellation  of  the  notes,  executing 
to  plaintiff  a  regular  bill  of  sale.  The  property  so  sold  was  not  more 
in  value  than  the  amount  due  on  the  debt. 

Plaintiff  demanded  the  possession  of  the  mules  from  defendant  as  his 
property  under  the  bHl  of  sale,  and  upon  defendant's  refusal  to  give 
them  up,  he  instituted  this  suit,  sequestered  the  mules,  and  replevied 
them,  and  immediately  sold  them  for  the  sum  of  $150  each.  It  was 
proven  that  this  was  the  actual  cash  market  value  of  the  mules  at  the 
time  they  were  tiiken,  and  the  only  evidence  as  to  the  value  of  their 
use  or  hire  was  that  of  defendant,  who  testified  that  such  hire  was 
,  worth  fifty  cents  per  day  each,  since  the  date  the  mules  were  so  taken 
from  him. 

Each  of  the  mortgages  contained  a  stipulation  that  in  case  of  default 
in  the  payment  of  the  debt  the  mortgagee  is  authorized  and  empowered 
to  take  charge  of  the  mortgasfed  property  and  sell  the  same  at  public 
outcry  for  cash  at  Willis,  Texas,  which  is  in  Montgomery  County, 
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after  giving  notice  of  the  time,  place  and  terms  of  sale  in  three  public 
places  in  said  county,  the  proceeds  arising  from  such  sale  to  be  applied 
to  the  payment  of  the  debt,  interest  and  costs,  and  the  balance  to  be 
paid  to  the  mortgagor,  or  his  order.  The  holder  of  the  debt  might 
become  the  purchaser  at  such  sale,  he  being  the  highest  bidder. 

Upon  this  evidence  the  trial  court  instructed  the  jury  to  return  a 
verdict  for  plaintiff  for  the  title  to  and  possession  of  the  property.  A 
verdict  was  returned  accordingly,  upon  which  judgment  was  rendered 
in  favor  of  plaintiff  for  the  title  and  possession  of  the  two  mules. 
From  the  judgment  defendant  prosecutes  this  appeal. 

The  question  of  the  correctness  of  the  charge  given  and  the 
judgment  rendered  thereon  under  the  pleadings  and  evidence  is  pre- 
sented by  appropriate  assignments  of  error.  The  statement  of  the 
pleadings  and  evidence  sufficiently  shows  the  issue  thus  presented,  and 
we  will  only  state  what  we  consider  to  be  the  general  principles  of  law 
governing  the  rights  of  the  parties. 

Appellee^s  mortgages  gave  him  only  a  lien  on  the  property  as  secur- 
ity for  his  debt.  McGuire  had  the  legal  title.  (Soell  v.  Hadden,  85 
Texas,  188.)  This  condition  existed  until,  either  under  the  terms  of 
the  contract  or  by  judicial  foreclosure,  this  legal  title  was  divested 
out  of  the  mortgagor.  This  could  also  have  been  done  by  conveyance 
by  the  mortgagor  to  the  mortgagee  of  this  legal  title  in  satisfaction  of 
the  debt,  or  other  consideration,  pit)vided  that  at  the  time  of  such 
conveyance  the  mortgagor  still  had  such  legal  title.  When  McGuire 
sold  and  conveyed  the  mules  to  appellant  he  conveyed  to  him  whatever 
right  or  title  he  then  had.  Appellant  succeeded  to  McGuire's  rights  in 
the  mules  and  such  right  was  not  affected  by  the  subsequent  sale  of 
the  mules  by  McGuire  to  appellee.  Appellant  had  the  legal  title  and 
was  entitled  to  the  possession  of  the  mules  until  such  right  was  fore- 
closed either  by  judicial  foreclosure  or  by  sale  under  and  in  accord- 
ance with  the  terms  of  the  mortgage.  If  upon  default  on  the  part 
of  McGuire,  appellee  had  demanded  possession  of  the  mules  in  order 
fthat  he  might  proceed  to  make  a  sale  thereof  as  stipulated  in  the 
mortgage,  he  would  have  had  a  right  to  such  possession  and  might 
have  recovered  such  possession,  but  the  possession  only.  This  he  did 
not  seek  to  do,  but  instead,  relying,  not  upon  his  right  to  possession 
under  the  mortgage  in  order  that  he  might  pursue  his  remedy  by  sale 
under  the  contract,  but  upon  his  title  under  the  bill  of  sale,  claimed, 
not  the  right  of  possession  merely,  but  the  title  and  right  of  property, 
and  throughout  this  proceeding  has  claimed  title,  which  was  adjudged 
to  him  by  the  court.  In  such  case  appellant  was  not  required  to 
tender  the  amount  of  the  mortgage  debt,  as  a  condition  to  the  assertion 
of  his  title  to  the  mules.  The  title  to  the  mules,  conveyed  to  appel- 
lant by  McGuire,  has  never  been  divested  out  of  him,  nor  has  his  right 
to  the  possession,  and  he  is  entitled  to  recover  the  value  of  the  mules, 
together  with  damages  for  their  unlawful  detention  from  the  date  they 
were  so  taken  from  him.  Under  appropriate  pleadings,  however,  appellee 
is  entitled  to  recover  of  appellant,  or  to  have  offset  against  his  claim  for 
the  value  of  the  mules  and  damages,  so  much  or  such  proportion  of 
the  mortgage  debt  as  was  secured  by  these  two  mules.  It  appears  that 
the  debt  was  more  than  the  value  of  the  entire  property  mortgaged. 


448  Texas  Civil  Appeals  Beports,  Vol.  61.  [June, 

and  it  further  appears  to  be  undisputed  that  the  fair  market  value  of 
these  two  mules  was  $300.  If  these  facts  appear  upon  another  trial, 
appellant's  claim  for  the  value  of  the  mules  would  be  fairly  offset  by 
the  amount  of  appellee's  debt  secured  thereby,  and  he  would  only  be 
entitled  to  judgment  for  his  damages  for  the  unlawful  detention  of  the 
mules  from  the  date  they  were  taken  from  him  up  to  the  date  of  such 
trial  to  be  had.  The  evidence  as  to  such  damages  is  not  sufficient  to 
authorize  us  to  render  judgment  here.  The  value  of  their  hire  per 
day  is  not  the  proper  measure  when  the  detention  extends  over  such 
a  length  of  time.  (Railey  v.  Hopkins,  50  Texas  Civ.  App.,  600,  110 
S.  W.,  779.)  The  case  of  Soell  v.  Hadden  (85  Texas,  182),  is  so 
nearly  on  all  fours  with  the  present  case  that  we  refer  to  it  as  stating 
the  rule  governing  the  rights  of  the  parties. 

It  is  true  that  appellee  set  out  his  mortgages  and  alleged  that  they 
were  valid  and  subsisting,  and  prayed  that  they  be  taken  into  consid- 
eration and  that  he  have  such  judgment  as  the  facts  showed  him  to  be 
entitled  to,  but  the  whole  record  shows  that  he  onlv  set  out  the  mort^ 
gages  as  showing  the  consideration  for  the  bill  of  sale  executed  to 
him  by  McGuire,  which  he  claimed  and  the  court  recognized  as  the 
foundation  of  his  right.  He  has  placed  it  beyond  his  power  by  his 
sale  of  the  mules  to  have  a  foreclosure  either  by  judicial  procedure 
or  a  sale  under  the  power  in  the  mortgages,  and  must  pay  appellant 
the  value  of  the  mules  and  damages  for  their  unlawful  detention.  He 
has  the  right,  however,  under  proper  pleadings,  to  have  the  cancella- 
tion of  the  mortgages  set  aside,  pro  tanto,  and  to  offset,  pro  ianto,  his 
mortgage  debt  against  appellant's  claim  as  indicated. 
'  The  removal  of  the  mules  from  Walker  Countv  for  more  than  four 
months  after  the  execution  and  registration  of  the  mortgage  in  that 
county  did  not  affect  appellee's  right  if  in  fact  such  removal  was  with- 
out his  knowledge  and  consent.  (Spikes  v.  BroA^Ti,  49  S.  W.,  725.) 
If,  upon  another  trial,  it  should  appear  that  he  permitted  such  re- 
moval, then  the  lien  of  the  mortgages  was  gone  in  so  far  as  it  affected 
appellant's  rights,  and  he  could  not  be  required  to  pay  any  portion 
of  the  mortgage  debt. 

Appellant  at  first  had  incorporated  in  the  record  a  copy  of  the 
statement  of  facts,  but  upon  a  motion  filed  to  strike  it  out,  applied 
for  writ  of  certiorari  to  the  clerk  to  send  up  the  original  statement, 
which  was  granted  and  the  motion  to  strike  out  the  copy  in  the  record 
was  sustained.  In  obedience  to  the  certiorari  the  original  statement 
has  been  set  up,  and  appellee  has  filed  a  motion  to  strike  it  out,  for 
the  reason  that  it  was  filed  after  the  briefs  were  prepared  referring  to 
the  pages  of  the  transcript  containing  the  transcribed  statement.  It 
is  agreed,  however,  that  the  transcribed  statement  is  a  true  and  correct 
copy,  so  no  inconvenience  can  result  on  that  account.  Tlie  motion  is 
overruled.     (Wallace  &  Beed  v.  Reed  Bros.,  102  Texas,  314.) 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial  in  accordance  with  this  opinion. 

Reversed  and  remanded. 
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Trezevant  &  Cochran  v.  R.  H.  Powell  &  Company  et  au 

Decided  June  4,  1910. 

1. — ^Promiisory  Hote — ^Partnership — ^Endorser — Kistake. 

In  an  action  upon  a  promissory  note  against  two  parties  as  partners  and 
against  a  third  party  as  endorser,  an  answer  by  the  endorser,  in  substance, 
that  at  the  time  he  endorsed  the  note  he  did  not  know  that  the  partnership 
had  been  dissolved;  that  in  endorsing  the  note  he  relied  upon  the  integrity  of 
the  partner  who  had  withdrawn  from  the  partnership;  that  the  plaintiff  knew 
of  the  dissolution  of  said  partnership  and  knew  that  the  endorser  did  not 
know  of  that  fact,  and  intentionally  withheld  the  information  for  the  pur- 
IK>se  of  securing  his  endorsement,  held,  not  subject  to  general  demurrer  on  the 
ground  that  an  endorsement  by  mistake  can  not  avail  against  a  bona  fide 
holder  of  a  promissory  note. 

8. — ^Notice  by  Kail — Presumption. 

The  rule  is  that  a  letter  will  not  be  presumed  to  have  been  received  by 
the  addressee  unless  it  is  shown  that  it  was  deposited  in  the  postoffice  properly 
addressed  and  stamped,  but  these  facts  may  be  shown  by  circumstances.  This 
rule  applied  in  a  question  of  notice  of  the  dissolution  of  a  partnership. 

S.— enlarge— Ho  Issne. 

In  an  action  upon  a  promissory  note  executed  by  a  partnership  and  en- 
dorsed by  a  third  party,  there  being  no  evidence  to  sustain  a  finding  that  the 
plaintiffs,  payees  in  the  note,  had  any  notice  that  the  endorser  at  the  time 
he  endorsed  the  note  did  so  without  knowledge  that  the  partnership  had  been 
dissolved,  it  was  error  for  the  court  to  charge  the  jury  in  effect  that  if  plain- 
tiffs knew  that  the  partnership  had  been  dissolved  at  the  time  they  took  the 
note,  they  could  not  recover  against  the  endorser. 

4. — ^Promissory  Hote— Preexisting  Debt — ^Valuable  Consideration — Endorser. 

Where  a  creditor  takes  a  promissory  note  from  a  partnership  in  satisfaction 
of  a  pre-existing  debt,  he  is  a  holder  for  value;  and  when  he  does  so  without 
notice  of  the  fact  that  one  who  endorsed  the  note  did  so  without  knowledge 
that  the  partnership  had  been  dissolved,  he  is  a  bona  fide  holder  for  value 
and  would  be  entitled  to  recover  against  the  endorser,  even  though  he  would 
not  be  entitled  to  recover  against  the  partner  who  had  retired  from  the  firm 
because  he  had  notice  of  the  dissolution  of  the  partnership  before  the  execution 
of  the  note. 

5.— Praotioe— Judgment  Hon  Obstante  Veredicto. 

Although  a  case  is  tried  before  a  jury  and  a  verdict  rendered,  it  is  the 
duty  of  the  trial  court,  when  there  is  no  confiict  in  the  evidence  and  the 
case  is  fully  developed,  to  render  judgment  in  favor  of  the  party  entitled 
thereto  under  the  law  and  the  evidence,  notwithstanding  the  verdict. 

6. — ^Appeal — ^Rendition  of  Judgment — ^Practice. 

When  an  appellate  court  reverses  the  judgment  of  the  trial  court  and 
there  is  no  matter  of  fact  necessary  to  be  ascertained  and  the  amount  of 
damages  is  fixed,  it  is  the  duty  of  the  appellate  court  to  render  such  judgment 
as  shoulfi  have  been  rendered  by  the  trial  court. 

Appeal  from  the  County  Court  of  Angelina  County.     Tried  below 
before  Hon.  J.  T.  Maroney. 

Crane,  Seay  &  Crane,  for*  appellants. — Appellants  having  had  busi- 
ness dealings  with  the  firm  of  B.  H.  Powell  &  Co.  during  the  time 
that  N".  G.  Chariton  was  a  member  thereof,  to  defeat  appellants*  re- 
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covery  against  the  said  N.  G.  Charlton  it  was  necessary  to  show  not 
only  that  Charlton  was  not  a  member  of  the  firm  at  the  date  the  note 
in  suit  was  executed  but  that  appellants  had  actual  notice  of  Charl- 
ton's ^dthdrawal  therefrom.  The  court,  therefore,  erred  in  limiting 
appellants*  right  to  recover  against  Charlton  to  the  issue  of  a  disso- 
lution of  the  firm  prior  to  the  execution  of  the  note.  Tudor  v.  White, 
27  Texas,  584;  Laird  v.  Ivens,  4.5  Texas,  625;  Davis  v.  Willis,  47 
Texas,  154;  Gilbough  v.  Stahl  Bid.  Co.,  16  Texas  Civ.  App.,  448; 
Gilchrist  v.  Brande,  15  N".  W.,  824. 

It  appearing  that  appellants  had  taken  the  note  in  suit  in  payment 
of  a  preexisting  debt,  they  were  bona  fide  holders  thereof;  and  it 
further  appearing  that  they,  at  the  time  they  accepted  said  note,  were 
ignorant  of  the  circumstances  under  which  the  appellee,  C.  A.  Burke, 
endorsed  same,  they  were  entitled  to  a  judgment  against  said  endorser. 
Blanchard  v.  Stevens,  57  Mass.,  162;  Marks  v.  First  Xatl.  Bank,  58 
Am.  Rep.,  620;  Haugan  v.  SunVall,  62  N.  W.,  398;  American  Natl. 
Bank  v.  Cruger,  91  Texas,  446;  Helms  v.  Wayne  Agricultural  Co.,  38 
Am.  Bep.,  147;  Anderson  v.  Wame,  22  Am.  Bep.,  83. 

Martin  Feagin,  for  appellee. — One  accepting  a  promissory  note  with 
full  acquaintance  with  all  of  the  facts  pertaining  thereto  can  not 
stand  upon  the  ground  that  he  is  a  bona  fide  holder  of  such  note> 
and  where  such  facts  are  peculiarly  within  his  knowledge  it  is  the 
duty  of  the  acceptor  of  such  promissory  note  to  inform  an  indorser 
of  the  true  facts  pertaining  thereto,  and  especially  when  such  acceptor 
seeks  and  solicits  the  principal  to  give  him  such  note  in  satisfaction 
of  an  indebtedness  owing  by  the  principal  to  the  acceptor  of  sudi 
note,  and  to  secure  indorsements  for  the  benefit  of  the  acceptor  of 
such  note.  Daniel  on  Neg.  Instruments,  sees.  174,  769,  850,  853; 
Standard  Oil  Co.  v.  Arnestad,  34  L.  R.  A,,  861. 

PLEASANTS,  Chief  Justice. — ^Appellants,  J.  T.  Trazevant  and 
Sam  P.  Cochran,  composing  the  firm  of  Trezevant  &  Cochran,  brought 
this  suit  against  the  firm  of  B.  H.  Powell  &  Co.,  a  firm  composed  of 
R.  H.  Powell  and  N.  G.  Charlton,  and  against  C.  A.  Burke,  to  recover 
upon  a  promissory  note  for  the  sum  of  $669.87  alleged  to  have  been 
executed  by  said  firm  of  Powell  &  Co.  and  endorsed  by  C.  A.  Burke. 

The  defendant,  R.  H.  Powell,  filed  no  answer.  The  defendant,  N.  G. 
Charlton,  answered  by  general  demurrer  and  general  denial,  and  by 
special  answer  under  oath  averred  that  he  was  not  at  the  time  of  the 
execution  of  the  note  sued  upon,  nor  was  he  at  the  time  of  the  suit, 
nor  was  he  for  a  long  time  prior  to  the  execution  of  said  note,  a 
member  of  the  firm  of  R.  H.  Powell  &  Co.,  and  he  further  pleaded  that 
appellants  had  notice  of  this  fact.  He  further  answered  that  he  did 
not  execute  the  note  sued  upon,  and  that  he  was  not  interested  in, 
and  did  not  authorize  the  use  of  his  name,  influence,  or  credit,  nor 
make  any  obligation,  nor  authorize  any  other  person  to  make  any 
obligation  for  him  by  which  he  could  be  bouna,  or  otherwise,  with 
the  appellants  or  any  other  person,  as  a  member  of  the  firm  of  R.  IT. 
Powell  &  Co.,  and  that  if  said  note  was  made  and  accepted  on  the 
faith  of  his  credit,  or  on  the  representation  that  he  was  a  member  of 
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the  firm  of  B.  H.  Powell  &  Co.,  said  representations,  if  any,  were 
false  and  unauthorized  on  his  part,  all  of  which  appellants  well  knew 
at  the  time  said  obligation  was  created. 

The  defendant  Burke  answered  by  general  demurrer,  general  de- 
nial, and  specially  pleaded  that  at  the  time  of  the  execution  of  the 
instrument  sued  upon  he  ^^endorsed  the  note  as  surety  with  the  distinct 
understanding  that  the  firm  of  B.  H.  Powell  &  Co.  was  composed  of 
the  constituent  members,  B.  H.  Powell  and  N.  G.  Charlton,  and  that 
had  he  known  that  said  firm  was  not  so  composed,  he  would  have 
refused  to  have  become  surety  on  said  note  for  B.  H.  Powell  only, 
for  that  he  reposed  great  confidence  in  the  said  N.  G.  Charlton  and  in 
his  integrity,  and  looked  to  him  to  protect  said  instrument,  and  en- 
dorsed said  note  as  surety  as  aforesaid  by  reason  of  said  great  confi- 
dence in  said  N.  G.  Charlton,  and  that  at  said  time  he  had  the  right 
to  believe  that  the  said  Charlton  was  still  a  member  of  said  firm,  hav- 
ing known  theretofore  that  said  Charlton  was  such  member,  and  that 
there  had  been  no  notice  of  any  character  given  of  the  withdrawal  of 
said  Charlton  from  said  firm;  and  further,  the  defendant  herein  shows 
to  the  court  that  the  plaintiffs  herein  were  well  aware  of  the  with- 
drawal of  said  Charlton  from  said  firm,  which  said  matter  was  wholly 
unknown  to  the  defendant  herein,  and  that  said  plaintiffs  herein,  as 
well  as  said  Powell  and  Charlton,  withheld  all  information  of  the  with- 
drawal of  said  Charlton  from  said  firm,  whereby  the  said  Burke  was 
induced  to  endorse  it  as  surety  for  the  said  B.  H.  Powell  &  Co.,  and 
that  therefore  such  endorsement  was  for  a  different  concern  from 
that  for  which  he  endorsed;  wherefore,  he  says  that  by  reason  thereof 
he  can  not  be  held  hereon." 

The  defendant  further  pleaded  that  in  the  event  appellants  recovered 
against  him  as  endorser  and  surety,  that  he,  Burke,  should  have  judg- 
ment against  B.  H.  Powell  and  N.  G.  Charlton  jointly  and  severally 
for  such  an  amount  as  might  be  found  against  him. 

Plaintiffs,  in  a  supplemental  petition,  interposed  general  and  special 
demurrers  to  each  of  said  answers,  which  were  by  the  court  overruled; 
•and  answered  further  that  on  or  about  the  date  when  the  note  in  suit 
was  executed  the  firm  of  B.  H.  Powell  &  Co.  was  indebted  to  plain- 
tiffs in  the  sum  stated  in  the  note.  That  on  or  about  said  date,  plain- 
tiffs called  upon  the  firm  of  B.  H.  Powell  &  Co.  to  pay  the  amount 
due  aforesaid,  and  that  plaintiffs  in  payment  of  said  indebtedness, 
accepted  of  the  said  firm  of  B.  H.  Powell  &  Co.  said  note.  That 
plaintiffs  were  in  nowise  connected  in  securing  the  endorsement  of 
the  defendant  Burke.  That  the  defendant,  B.  H.  Powell,  procured 
the  endorsement  of  Burke  and  that  plaintiffs  knew  nothing  of  the 
alleged  circumstances  pleaded  by  the  defendant,  C.  A.  Burke,  until 
after  the   maturity   of   said   note. 

Plaintiffs  further  alleged  that  if  the  defendant,  C.  A.  Burke,  through 
fraud  of  the  defendant  Powell,  if  any,  was  induced  to  endorse  the 
note,  that  plaintiffs  were  innocent  and  had  no  knowledge  or  notice 
of  said  fraud,  if  any,  and  in  no  wise  participated  in  or  were  parties 
thereto.  That,  therefore,  plaintiffs  were  innocent  holders  of  said 
note  for  value,  and  were  in  no  wise  responsible  or  liable  for  any  fraud 
on  the  part  of  the  defendant,  B.  H.  Powell,  in  procuring  the  signature 
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of  the  defendant  Burke,  nor  was  said  fraud,  if  any,  imputable  to 
plaintiffs. 

A  trial  was  had  before  a  jury  which  resulted  in  a  verdict  in  favor 
of  plaintiffs  against  the  defendant,  R.  H.  Powell,  and  in  favor  of  the 
defendants  N".  6.  Charlton  and  C.  A.  Burke. 

From  the  judgment  rendered  in  favor  of  the  defendants  Charlton 
and  Burke  in  accordance  with  this  verdict,  the  plaintiffs  prosecute  this 
Appeal. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  overruling  plaintiffs'  general  demurrer  to  the  answer  of  the  defend- 
ant Burke.  The  proposition  advanced  under  this  assignment  is  that 
"in  an  action  by  a  bona  fide  holder  of  a  promissory  note  against  an 
endorser  thereon,  an  answer  by  the  latter  setting  up  the  fact  that  he 
gave  his  endorsement  through  mistake,  constitutes  no  defense." 

This  proposition  abstractly  considered  is  unquestionably  sound,  but 
we  think  the  answer  of  defendant  Burke  contains  more  than  the  simple 
averment  "that  he  gave  his  endorsement  through  mistake.^'  It  is 
averred  in  said  answer  that  plaintiffs  "were  well  aware  of  the  with- 
drawal of  said  Charlton  from  said  firm,  which  said  matter  was  wholly 
unknown  to  defendant  herein,  and  that  plaintiffs,  as  well  as  said 
Powell  and  said  Charlton,  withheld  all  information  of  the  withdrawal 
of  said  Charlton  from  said  firm,  whereby  the  said  Burke  was  induced  to 
endorse  as  surety  for  said  R.  H.  Powell  &  Co."  We  think,  as  against 
a  general  demurrer,  this  averment  should  be  construed  as  intending 
to  aver  that  plaintiffs,  with  knowledge  of  defendant's  ignorance  of  the 
withdrawal  of  Charlton,  intentionally  withheld  from  the  defendant 
information  of  such  fact  and  thereby  induced  defendant  to  endorse 
the  note.  The  averment  is  not  clear  and  definite  and  would  be 
subject  to  special  exception  on  this  ground,  but  under  the  rule  which 
requires  that,  as  against  a  general  demurrer,  every  reasonable  intend- 
ment should  be  indulged  in  favor  of  the  pleader,  we  tliink  the  court 
did  not  err  in  overruling  the  demurrer. 

Upon  the  issue  of  whether  plaintiffs,  at  the  time  they  accepted  the 
note  from  Powell  &  Co.,  knew  that  defendant  Charlton  had  withdrawn 
from  said  firm,  the  defendant  Powell,  as  a  witness  for  the  defendant 
Charlton,  was  permitted,  over  tlie  objections  of  plaintiffs,  to  testify 
that  he  dictated  a  circular  letter  notifying  the  correspondents  of  the 
firm  of  Charlton's  withdrawal,  and  instructed  his,  witness's  brother  to 
mail  out  copies  to  all  of  the  parties  theretofore  doing  business  with 
said  firm,  including  plaintiffs.  There  was  no  evidence  that  a  copy  of 
this  letter  was  ever  received  by  or  mailed  to  plaintiffs.  This  testimony 
was  inadmissible.  The  rule  is  that  a  letter  will  not  be  presumed  to 
have  been  received  bv  the  addressee  unless  it  is  shown  that  it  was 
deposited  in  the  postoffice  properly  addressed  and  stamped.  In  the 
case  of  Fort  Smith  v.  Heitman,  44  Texas  Civ.  App.,  358  (98  S.  W., 
1074),  this  court  held  that  the  fact  that  a  letter  was  so  addressed 
stamped  and  deposited  in  the  postoffice  could  be  shown  by  circum- 
stances. In  that  case  it  was  shown  that  the  letter  was  signed  and 
placed  on  the  mailing  table  in  the  office  of  a  large  business  establish- 
ment. That  this  was  the  uniform  custom  in  said  oflSce  and  that  it 
was  the  duty  of  one  of  the  employees  of  the  ofiice  to  daily  take  all 
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of  the  mail  from  this  table  and  deposit  same  in  the  postoffice.  The  facts 
of  that  ease  clearly  distinguish  it  from  this.  There  is  no  evidence 
of  any  custom  in  regard  to  the  mailing  of  letters  from  the  firm,  and 
it  is  not  even  shown  that  the  brother  of  Powell,  who  was  told  by  him 
to  mail  the  letter,  was  an  employee  of  the  firm. 

The  letter  written  by  Powell  &  Co.  to  George  Hanway,  plaintiffs* 
agent  at  Dallas,  was  also  inadmissible  for  the  reason  above  indicated. 

The  evidence  raises  the  issue  of  whether  plaintiffs,  at  the  time 
they  took  the  note,  knew  that  Charlton  had  withdrawn  from  the  firm, 
or  had  knowledge  of  facts  sufficient  to  put  them  on  notice  of  such 
withdrawal,  but  there  is  no  evidence  to  sustain  a  finding  that  they 
had  any  notice  that  Burke,  at  the  time  he  endorsed  the  note,  did  so  in 
the  belief  that  Charlton  was  a  member  of  the  firm.  Under  this  state 
of  the  evidence  it  was  error  to  charge  the  jury  in  effect  that  if  plain- 
tiffs knew  that  Charlton  had  withdrawn  from  the  firm  at  tlie  time 
they  took  the  note  they  could  not  recover  against  the  defendant  Burke. 

Having  taken  the  note  in  satisfaction  of  a  preexisting  debt  they  were 
purchasers  for  value,  and  if  they  had  no  notice  of  the  fact  that  Burke 
had  endorsed  the  note  believing  that  Charlton  was  a  member  of  the 
firm,  they  are  bona  fide  holders  for  value  and  would  be  entitled  to 
recover  against  Burke  even  though  they  may  have  known  that  Charlton 
was  not  a  member  of  the  firm  and  would  not  therefore  be  entitled 
to  recover  against  him.  American  Natl.  Bank  of  Austin,  Texas,  v. 
Cruger,  91  Texas,  446;  Sutton  v.  Simon,  91  Texas,  638. 

It  is  unnecessary  to  consider  the  several  assignments  of  error  in 
detail.  For  the  reason  indicated  the  judgment  of  the  court  below  in 
favor  of  Charlton  and  Burke  is  reversed  and  the  cause  remanded  for 
a  new  trial  with  instructions  that  if  upon  another  trial  the  evidence 
is  the  same  upon  the  issue  of  whether  the  plaintiffs  knew  at  the  time 
they  took  the  note  that  defendant  Burke  had  endorsed  same  believing 
that  Charlton  was  a  member  of  the  firm,  a  verdict  should  be  instructed 
in  plaintiffs'  favor  against  said  defendant.  The  judgment  against 
Powell  is  undisturbed. 

ON  MOTION  FOR  REHEARING. 

Appellants  have  filed  a  motion  for  rehearing  in  which  they  contend 
that  we  erred  in  our  judgment  rendered  herein  on  April  7,  1910,  in 
remanding  the  cause  for  new  trial  upon  the  issues  joined  between 
appellants  and  the  appellee  Burke.  Upon  a  re-examination  of  the 
record  we  have  reached  the  conclusion  that  this  contention  is  sound. 
It  appears  from  the  record  that  the  case  was  fully  developed  on  these 
issues,  and,  there  being  no  conflict  in  the  evidence,  the  trial  court, 
under  the  rule  of  law  announced  in  our  former  opinion,  should  have 
rendered  judgment  in  favor  of  appellants  against  said  appellee. 

Having  reversed  the  judgment  of  the  court  below,  and  there  being 
no  matter  of  fact  necessary  to  be  ascertained,  and  the  amount  of 
damages  being  fixed,  it  was  the  duty  of  this  court,  under  article  1027, 
Sayles  Civil  Statutes,  to  render  the  judgment  that  should  have  been 
rendered  in  the  court  below.  It  follows  that  the  motion  for  rehearing 
should  be  granted  and  so  much  of  our  former  judgment  as  remands 


454  Texas  Civil  Appeals  Beports,  Vol.  61.  [June, 

the  cause  for  a  new  trial  as  between  appellants  and  appellee  Burke^ 
should  be  set  aside  and  judgment  here  rendered  in  favor  of  appellants 
against  said  appellee  for  the  sum  of  $597.53,  with  interest  thereon 
from  January  22,  1909,  at  the  rate  of  10  percent  per  annum^  this 
being  the  amount  found  by  the  court  below  to  be  due  upon  the  note 
of  defendant  R.  H.  Powell  in  favor  of  appellants  upon  which  defendant 
Burke  is  endorser.  That  portion  of  the  former  judgment  of  this  court 
remanding  the  cause  for  a  new  trial  as  between  appellants  and  ap- 
pellee Charlton  and  between  appellees  Charlton  and  Burke  is  undis- 
turbed. 

Reversed  and  rendered  in  part,  and  remanded  in  part. 


American  Bonding  &  Trust  Company  v.  Eliza  Oarrett. 

Decided  June  4,  1010. 

1« — ^Petition— Ckneral  BemuxTer — Judsrment  by  Default. 

It  is  well  settled  that  a  petition  which  states  no  cause  of  action  against 
a  defendant  will  not  support  a  judgment  by  default,  and  such  judgment  will 
be  reversed  on  writ  of  error. 

2. — Sheriff — ^Bond  as  Tax  CoUeotor — Sureties. 

The  sureties  upon  a  sheriff's  bond  as  ex  officio  tax  collector  would  not  be 
liable  for  money  collected  and  appropriated  by  the  sheriff  in  his  capacity  as 
such  and  not  as  tax  collector. 

Error  from  the  County  Court  of  Galveston  County.  Tried  below 
before  Hon.  Geo.  E.  Mann. 

Meador  &  DavU,  for  plaintiff  in  error. — ^Recovery  can  not  be  had 
against  sureties  on  tax  collector's  bond,  for  defalcation  of  sheriff, 
even  though  the  same  party  should  hold  both  offices.  Rev,  Stats.,  arts. 
5156-5157,  4892;  United  States  Fidelity  &  Guaranty  Co.  v.  Jasper,  56 
Texas  Civ.  App.,  236 ;  Johnson  v.  Eaton  Milling  &  E.  Co.,  32  Pac,  825 ; 
State  V.  Thomas,  12  S.  W.,  1034;  Redwood  v.  Tower,  8  N.  W.,  907. 

REESE,  Associate  Justice. — This,  suit  was  instituted  in  the  County 
Court  by  Eliza  Garrett  against  the  American  Bonding  &  Trust  Com- 
pany. Defendant  was  regularly  cited,  but  made  default,  and  on  June 
8,  1909,  judgment  by  default  was  rendered  in  favor  of  plaintiff  for 
the  amount  claimed,  principal  and  interest.  The  cause  is  properly  in 
this  court  on  writ  of  error  sued  out  by  the  defendant. 

By  several  assignments  of  error  plaintiff  in  error  presents  its  con- 
tention that  the  petition  is  bad  on  general  demurrer  and  will  not  sup- 
port a  judgment  by  default. 

The  action  is  based  upon  an  official  bond  executed  by  one  John  A. 
Perkins,  an  ex-officio  tax  collector  of  Calcasieu  Parish,  Louisiana, 
with  plaintiff  in  error  as  surety.  This  bond  is  set  out  in  full  in  the 
petition  and  a  certified  copy  thereof  is  attached  as  an  exhibit  to  the 
petition  and  made  a  part  thereof.     It  appears  from  the  allegations  of 
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the  petition  and  the  exhibits  that  said  Perkins  was^  at  the  time  the 
cause  of  action  arose,  sheriff  and  ex-oflScio  tax  collector  of  said  Cal- 
casieu Parish  and  that  he  had  executed  a  bond  as  such  "ex-oflScio'' 
tax  collector,  payable  to  the  Governor  of  the  State  in  the  sum  of 
$20,000  with  plaintiff  in  error  as  surety,  conditioned  that  he  ^^shall 
well  and  faithfully  discharge  and  perform  all  the  duties  incumbent 
upon  him  as  ex-officio  tax  collector  of  said  Calcasieu  Parish/* 

It  is  further  charged  that  there  had  been  a  suit  for  partition  of  real 
estate  instituted  in  the  District  Court  of  said  Parish  in  which  defend- 
ant in  error  was  one  of  the  defendants;  that  there  had  been  a  judg- 
ment therein  partitioning  said  property,  establishing  the  interests  of 
the  respective  parties,  and,  the  land  being  found  incapable  of  division, 
ordering  a  sale  thereof  and  a  distribution  of  the  proceeds  thereof 
among  the  respective  owners,  defendant  in  error  being  one  of  the 
number.  It  was  further  charged  in  the  petition  and  shown  by  the 
exhibits  thereto  attached,  that  a  writ  had  been  issued  to  the  said* 
Perkins,  sheriff  of  said  Calcasieu  Parish,  commanding  him  to  sell  said 
property  and  distribute  the  proceeds;  that  he  had,  in  obedience  to  this 
command,  sold  the  property,  and  that  the  money  due  the  defendant 
in  error,  and  here  sued  for,  had  come  into  his  hands  as  sheriff  as 
aforesaid,  and  that  he  had  fraudulently  appropriated  the  same  and 
thereupon  had  absconded.  This  is  the  basis  of  the  action  as  set  out 
in  the  petition. 

It  appears  conclusively  that  the  action  is  for  money  received  by  the 
sheriff  in  his  official  capacity  as  such  and  not  as  tax  collector.  Liability 
therefor  is  not  covered  by  his  bond  as  tax  collector,  notwithstanding 
he  may  hold  and  exercise  the  duties  of  said  office  by  virtue  alone  of 
his  being  sheriff.  The  bond  sued  upon  is  for  the  faithful  discharge  of 
his  duties  as  tax  collector.  The  petition  stated  no  cause  of  action 
against  plaintiff  in  error  as  surety  on  the  bond  as  tax  collector.  The 
petition  and  exhibits  showing  that  the  money  came  into  the  hands  of 
Perkins  in  his  capacity  of  sheriff,  negatives  any  inference  that  under 
the  law  of  Louisiana  he  may  have  been  authorized  as  "ex-officio^*  tax 
collector  to  sell  the  property  and  receive  the  money. 

It  is  well  settled  that  a  petition  which  states  no  cause  of  action 
against  a  defendant  will  not  support  a  judgment  by  default,  and  such 
judgment  will  be  reversed  on  writ  of  error.  (Interstate  Bldg.  &  L. 
Assn.  T.  Brvan,  21  Texas  Civ.  App.,  563  (54  S.  W.,  378);  Ishmel 
V.  Potts,  44  ^S.  W.,  616). 

The  judgment  of  the  trial  court  must  be  reversed  and  the  cause 
remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 


J.  0.  Hosteller  v.  J.  P.  Astin. 

Decided  June  4,  1910. 

l^^Deed — Sale  in  Gross — Shortage  In  Acreage. 

When  a  deed  eyidences  a  sale  of  land  in  grosB  or  bulk  with  no  warranty 
of  acreage  and  it  is  not  alleged  that  there  was  fraud,  accident  or  mistake  in 
the  preparation  of  the  deed,  parol  evidence  is  inadmissible  in  defense  to  an 
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action  by  the  vendor  to  recover  the  purchase  money  to  show  that  the  purchaser 
bought  the  land  by  the  acre  and  not  in  bulk. 

2. — ^Vendor  and  Vendee— Failure  of  Title — ^Pleading. 

In  a  suit  by  a  vendor  against  the  purchaser  to  recover  part  of  the  pur- 
chase money  of  land,  an  answer  bv  the  defendant  that  the  plaintiff  did  not 
have  possession  of  a  certain  part  ot  the  land  conveyed,  had  never  had  posses- 
sion of  same,  had  never  placed  defendant  in  possession  of  the  same,  and  that 
said  part  was  adversely  held  by  another  under  a  superior  title,  would  be 
subject  to  special  exception  on  the  ground  that  it  failed  to  allege  the  name  of 
the  adverse  claimant,  or  show  the  nature  of  said  superior  title,  or  the  char- 
acter and  the  length  of  time  of  the  adverse  holding. 

8. — Same — Covenant  of  Warranty — ^Effect. 

The  general  covenant  of  warranty  in  a  conveyance  of  land  applies  to  the 
title  and  not  to  the  quantity  of  the  land,  hence  such  covenant  is  not  broken  by 
a  deficit  in  the  number  of  acres  named  in  the  deed,  even  though  the  land  may 
have  been  sold  by  the  acre. 

*4. — Same — ^Beed — ^Bale  in  Bulk — Shortage. 

Where  a  deed  shows  upon  its  face  that  the  land  therein  described  is  sold 
in  bulk,  and  there  is  a  material  error  in  the  quantity  of  the  land  conveyed, 
parol  evidence  is  admissible  to  show  the  shortage  and  that  the  land  was  in 
fact  sold  by  the  acre,  only  when  fraud,  accident  or  mistake  in  drawing  the 
deed  is  alleged. 

5. — ^Verdiet  and  Judgment— Defective  Pleading. 

A  verdict  and  judgment,  however  well  sustained  by  the  evidence,  can  not 
stand  when  based  upon  a  pleading  subject  to  special  exception. 


6. — ^Promissory  Note — ^Agreement  to  Pay  Attorney's  Fee. 

While  a  stipulation  in  a  promissory  note  to  pay  attorney's  fee  is  a 
mere  contract  of  indemnity,  still,  when  the  holder  of  such  note  employs  an 
attorney  and  contracts  to  pay  him  the  amount  stipulated  therein  for  his  serv* 
ices  in  collecting  the  note,  the  maker  cnn  not  defeat  his  liability  therefor 
on  the  ground  that  said  amount  is  unreasonable,  in  the  absence  of  allegation 
and  proof  of  fraud  or  mistake  in  making  the  note  or  of  fraud  against  the 
maker  in  the  contract  between  the  holder  and  his  attorney. 


7.- 

Kvidence  considered  and  held  insufficient  to  show  fraud  or  bad  faith  on 
the  part  of  the  holder  of  a  promissory  note  in  agreeing  to  pay  an  attorney 
the  ten  percent  provided  in  a  note  for  $1,200  as  attorney's  fee  for  collecting 
the  same  although  the  maker  admitted  his  liability  except  as  to  $75  of  said 
amount. 


8. — Same — ^Verdict  Without  Evidence. 

In  the  absence  of  testimony  that  a  less  amount  than  the  ten  percent 
stipulated  in  a  note  was  reasonable  compensation  for  the  attorney's  services, 
a  verdict  for  a  less  amount  should  be  set  aside. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

R,  D.  Thompson  and  C.  E.  Mead,  for  appellant. — To  entitle  appellee 
to  an  abatement  of  the  purchase  money  for  the  land  on  account  of  the 
shortage  in  acreage;  that  is,  that  the  boundaries  given  in  the  field 
notes  as  shown  in  his  deed  of  conveyance  do  not  include  the  number 
of  acres  mentioned  in  the  deed  and  intended  to  be  conveyed,  it  was 
necessary  for  him  to  allege  and  prove  that  there  was  either  a  fraudu- 
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lent  misrepresentation  on  the  part  of  appellant  as  to  the  number  of 
acres,  an  accident^  or  a  mutual  mistake  of  both  parties  as  to  the 
number  of  acres  in  the  tract.  The  allegations  and  proof  having  failed 
to  show  either  of  these,  and  the  proof  being  uncontradicted  that  the 
field  notes  in  appellee's  deed  actually  inclose  full  160  acres  of  land, 
the  appellee  was  not  entitled  to  an  abatement  of  the  price.  Bellamy 
V.  McCarthy,  75  Texas,  293;  Smith  v.  Fly,  24  Texas,  345;  Weir  v. 
McGee,  25  Texas  Sup.,  21;  Daughtrey  v.  KnoUe,  44  Texas,  450; 
Wuest  V.  Moehrig,  57  S.  W.,  864;  Barnes  v.  Lightfoot,  62  S.  W., 
564;  Eaton  v.  Tod,  68  S.  W.,  546. 

To  entitle  appellee  to  an  abatement  of  the  purchase  money  on  a 
warranty  on  account  of  a  loss  or  shortage  of  land  by  reason  of  a  con- 
flict of  surveys,  that  is,  the  field  notes  in  his  deed  cover  land  owned 
by  others  making  an  overlap  to  follow  the  field  notes,  it  was  necessary 
for  him  to  allege  and  prove  (1)  that  he  lost  or  never  got  possession 
of  some  certain  part  of  the  land  bounded  by  the  field  notes  in  his  deed; 
(2)  that  such  land,  not  received  by  him,  was  held  by  some  one  under 
a  valid  and  legal  claim  of  title,  and  (3)  he  must  allege  and  prove 
the  nature  of  such  adverse  title  or  holding.  The  proof  in  this  case 
having  failed  to  show  that  appellee  did  not  receive  and  get  pos- 
session of  all  the  land  called  for  in  his  deed,  or  that  any  part  of 
it  was  held  by  another  under  a  superior  title,  he  was  not  entitled  to 
an  abatement  of  the  price  on  account  of  a  failure  of  title  to  part 
of  the  land,  or  on  account  of  a  conflict  of  surveys.  Woodward  v. 
Rodgers,  20  Texas,  176;  Forston  v.  Caldwell,  17  Texas,  627;  Groes- 
beck  V.  Harris,  82  Texas,  416;  Tarlton  v.  Daily,  55  Texas,  95;  Haral- 
son V.  Langford,  66  Texas,  111;  Jones  v.  Paul,  59  Texas,  45;  Stark 
V.  Homuth,  45  S.  W.,  761;  Barnes  v.  Lightfoot,  62  S.  W.,  564; 
McCreary  v.  Douglass,  5  Texas  Civ.  App.,  494;  Bennett  v.  Latham, 
45  S.  W.,  935. 

The  appellee  having  contracted  in  his  note  to  pay  ten  percent  addi- 
tional on  the  principal  and  interest  of  the  note  if  placed  in  th^  hands 
of  an  attorney  for  collection  or  if  collected  by  suit,  and  appellee  having 
failed  to  show  that  he  was  entitled  to  any  credit  on  the  note  by 
reason  of  a  shortage  in  acreage  or  by  a  conflict  in  surveys,  and  the 
proof  showing  that  appellant  placed  his  note  in  the  hands  of  an  at- 
torney for  collection  and  contracted  to  pay  him  ten  percent  on  same 
for  collection  fees,  the  appellant  was  entitled  to  a  judgment  for  his 
debt  in  full  and  ten  percent  additional  on  the  principal  and  interest 
as  attorney's  fee;  and  this  would  be  so  regardless  of  whether  appellee 
was  or  was  not  acting  in  good  faith  in  claiming  a  credit  for  a  shortage 
in  land.  Washington  v.  First  Natl.  Bank  of  Denton,  64  Texas,  6; 
Dunovanfs  Estate  v.  Stafford,  36  Texas  Civ.  App.,  33;  Hermes  v. 
Vaughn,  22  S.  W.,  189  and  817;  Martin  Brown  Co.  v.  Perrill,  77 
Texas,  206;  Ballew  v.  Casey,  60  Texas,  575;  Dieter  v.  Bowers,  84  S. 
W.,  847;  Stansell  v.  Cleveland,  64  Texas,  666. 

Where  a  note  is  given  providing  for  ten  percent  attorney's  fees,  in 
case  the  note  is  not  paid  at  maturity  and  is  collected  by^  suit  or  at- 
torney, and  when  such  note  is  not  paid  at  maturity  and  is  placed  in 
the  hands  of  attorneys  for  collection,  and  a  contract  is  made  with  such 
attorneys  to  pay  them  in  full  ten  percent  for  their  services,  and  in  a 
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Buit  brought  on  said  note  the  plaintiff  recovers  judgment  for  any  part 
of  said  note,  then  he  would  be  entitled  to  a  judgment  for  ten  percent, 
as  attorney's  fees,  on  whatever  judgment  he  recovers  on  said  note 
unless  the  defendant  has  made  a  legal  tender  or  its  equivalent  of  the 
amount  found  to  be  due  on  such  note.  Honaker  v.  Jones,  115  S.  W., 
649;  Carver  v.  Mayfield  Lumber  Co.,  68  S.  W.,  711;  Bolton  v.  Gifford, 
100  S.  W.,  210 ;  Hermes  v.  Vaughn,  22  S.  W.,  189  and  817. 

The  general  covenant  of  warranty  is  not  broken  by  a  deficit  in  the 
quantity  of  acres  named  in  the  deed,  although  the  land  may  have  been 
sold  by  the  acre.  Warranty  applies  to  the  title,  not  to  the  quantity  of 
the  land.  Daughtrey  v.  KnoUe,  44  Texas,  450;  Smith  t.  Fly,  24 
Texas,  346. 

Appellee  could  not  establish  a  warranty  by  parol  testimony  in  contra- 
diction to  the  terms  of  his  written  deed,  and  thereby  engraft  a  war- 
ranty of  acreage  in  the  de^ed  when  it  shows  a  sale  in  bulk  and  does 
not  warrant  the  acreage.  And  there  being  no  allegation  or  proof  of 
fraud  or  mistake  so  as  to  allow  appellee  relief  on  equitable  grounds 
for  a  deficit  in  acreage,  the  parol  testimony  complained  of  could  not 
be  admissible  for  anv  purpose.  Franco-Texan  L.  Co.  v.  Simpson,  20 
S.  W.,  953 ;  Elder  v."^  First  Natl.  Bank  of  Galveston,  42  S.  W.,  125. 

Looney  S  Clarh,  for  appellee. — The  deed  repeatedly  calling  for  a 
tract  of  160  acres,  purporting  to  convey  one-fourth  of  a  section  of 
land,  and,  while  describing  the  same  by  metes  and  bounds,  ends  by  the 
words  "containing  160  acres  of  land  or  more,''  is  not  contradicted  by 
parol  evidence  that  it  was  a  sale  by  the  acre  and  not  in  gross,  espe- 
cially where  the  consideration  recited  corresponds  exactly  with  the 
acreage  mentioned  as  far  as  it  goes.  Hall  v.  McCammon,  37  S.  W., 
1026;  Hurst  v.  McMullen,  47  S.  W.,  666;  48  S.  W.,  744;  29  Am.  & 
Eng.  Ency.  Law  (2d  Ed.),  639-640. 

Where  land  is  conveyed  by  warranty  deed  and  part  of  the  tract  is 
in  possession  of  another  and  is  adversely  held  and  the  purchaser  can 
not  be  placed  in  possession,  the  warranty  is  broken  and  the  seller 
can  not  recover  the  purchase  price  until  he  has  discharged  his  own 
obligation  to  put  the  purchaser  in  possession  of  the  land  so  adversely 
held.    Jones  v.  Paul,  59  Texas,  45. 

The  stipulation  for  attorney's  fees  in  the  note  is  a  contract  for  a 
penalty  and  not  liquidated  damages.  Dunovant's  Estate  v.  Stafford, 
36  Texas  Civ.  App.,  33 ;  Bolton  v.  Gifford,  100  S.  W.,  211 ;  Luzenburg 
V.  Bexar  Bid.  &  Loan  Assn.,  29  S.  W.,  237;  Robertson  v,  Holman,  81 
S.  W.,  326;  Smith  v.  Childs,  115  S.  W.,  598;  Hammond  v.  Atlee,  39 
S.  W.,  600. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the  ap- 
pellant, Mosteller,  against  the  appellee  on  a  promissory  note  for 
$1,200,  dated  August  22,  1907,  due  August  22,  1908,  with  interest 
from  date  at  eight  percent  per  annum,  and  providing  for  the  pay- 
ment of  ten  percent  additional  as  attorney's  fees  if  placed  in  the 
hands  of  an  attorney  or  collected  by  suit.  The  note  was  given  by 
appellee  to  appellant  as  part  of  the  consideration  for  a  tract  of  land 
in  Haskell  County  sold  by  appellant  to  appellee.     A  vendor's  lien  was 
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retained  in  the  deed  of  conveyance  to  secure  the  payment  of  said  note. 
The  plaintiff  made  the  usual  allegations  incident  to  such  a  suit^  and 
alleged  that  he  had  contracted  with  attorneys  to  bring  the  suit;  that 
he  had  agreed  to  pay  them  as  compensation  ten  percent  on  the  prin- 
cipal and  interest  of  said  note^  and  asked  for  a  judgment  for  his  debt, 
interest,  attorney's  fees  and  a  foreclosure  of  the  lien  on  said  land. 

The  defendant  by  amended  answer  plead  a  general  demurrer,  general 
denial,  and  specially,  in  substance:  That  the  note  sued  upon  was 
given  in  part  payment  for  the  tract  of  land  described  in  plaintiff's 
petition;  that  the  consideration  for  said  land  was  based  upon  the 
acreage  thereof  to  the  extent  of  160  acres;  that  in  contracting  to 
purchase  said  land  and  in  purchasing  same  the  defendant  was  to  pay 
at  the  rate  of  $15  per  acre  to  the  extent  of  160  acres,  and  that  the 
amount  he  paid  and  contracted  to  pay  was  for  160  acres  at  $15  per 
acre;  that  the  tract  of  land  conveyed  did  not  and  does  not  contain 
160  acres,  but  on  the  contrary  only  155  acres;  but  that  if  he  is  mis- 
taken in  this,  then  the  plaintiff  did  not  have  possession  of  five  acres 
on  the  west  part  of  said  tract,  had  never  had  possession  of  same, 
and  that  he  nev^r  placed  defendant  in  possession  of  the  same,  and  it 
is  adversely  held  by  another  under  a  superior  title;  that  at  the  time 
he  purchased  said  land  he  did  not  know  of  such  shortage,  and  that 
to  the  extent  of  same  the  consideration  for  the  note  sued  on  has 
failed,  and  plaintiff  should  be  required  either  to  allow  a  credit  for 
the  amount  of  such  shortage  or  execution  should  be  delayed  until 
he  places  defendant  in  possession  of  the  same;  that  by  his  deed  the 
plaintiff  warranted  to  the  defendant  that  said  tract  of  land  contained 
160  acres  or  more,  and  that  the  defendant  has  overpaid  the  plaintiff 
for  said  land  the  sum  of  $75,  and  the  consideration  has  to  that 
extent  entirely  failed. 

Defendant  also  alleged  in  substance  that  when  said  note  became  due 
he  notified  plaintiff  that  he  was  ready  and  willing  to  pay  said  note, 
but  desired  to  have  the  matter  of  the  shortage  in  said  land  adjusted 
and  allowed ;  that  pending  negotiations  looking  to  such  settlement,  and 
without  any  notice  whatever  to  the  defendant,  the  plaintiff  placed  said 
note  in  the  hands  of  attorneys  for  collection,  rushed  into  court  with 
this  suit,  claiming  that  he  had  contracted  with  said  attorneys  to  pay 
them  ten  percent  on  the  entire  amount  of  said  note,  when  in  truth 
and  in  fact  there  was  not  but  $75  of  said  note  in  dispute ;  that  the 
amount  he  claimed  to  pay  said  attorneys  was  grossly  excessive,  and  that 
plaintiff's  conduct  in  the  premises  was  an  act  of  bad  faith  as  a  matter 
of  law;  that  the  defendant  had  offered  to  put  the  amount  in  con- 
troversy in  bank  to  await  an  adjustment  of  the  shortage;  that  defend- 
ant had  at  all  times  been  ready,  willing  and  able  to  pay  what  he 
really  owes,  and  here  now  tenders  in  court  the  amount  of  said  note 
less  the  shortage  aforesaid. 

Appellant  filed  a  supplemental  petition,  demurring  generally  to 
appellee's  answer,  and  specially  excepting  to  various  allegations  of 
same.  The  exceptions  having  been  overruled,  the  case  was  tried  before 
a  jury  and  resulted  in  a  judgment  for  appellant  for  $1,125,  with 
interest  from  the  date  of  the  note  sued  upon  at  eight  percent  per  an- 
num, and  $25  for  attorney's  fees,  with  a  foreclosure  of  the  vendor's 
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lien  on  the  land  described  in  plaintiflTs  petition.  Appellant's  motion 
for  a  new  trial  being  overruled,  he  appealed. 

The  assignments  of  error  need  not  be  quoted  and  discussed  in 
detail.  The  judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial  for  the  following  reasons:  (1)  Because  tlie  deed  executed 
and  delivered  by  the  plaintiff  to  defendant  evidences  a  sale  of  land 
in  gross  or  bulk  with  no  warranty  of  acreage,  and  it  was  not  alleged 
either  that  there  was  fraud,  accident  or  mistake  in  the  preparation  of 
said  deed,  and  parol  evidence  was  inadmissible  to  show  that  the  de- 
fendant, Astin,  bought  the  land  from  appellant  by  the  acre  at  $15  per 
acre,  and  not  in  bulk;  (2)  Because  the  court  erred  in  overruling 
plaintiff's  special  exception  to  that  part  of  defendant's  answer  reading 
as  follows:  "But  if  he  is  mistaken  in  this,  then  the  plaintiff  did  not 
have  possession  of  five  acres  on  the  west  part  of  said  tract,  had  never 
had  possession  of  same,  and  that  he  (plaintiff)  never  placed  defendant 
in  possession  of  the  same,  and  it  is  adversely  held  by  another  under 
a  superior  title;"  (2)  Because  the  court  erred  in  charging  the  jury 
to  allow  plaintiff  such  reasonable  compensation  as  attorney's  fees  as 
they  believed  from  the  evidence  he  was  entitled  to,  and  in  refusing 
to  give  instead  appellant's  special  charge  as  follows:  *^The  note  sued 
upon  in  this  case  provides  that  if  said  note  is  placed  in  the  hands  of 
an  attorney  for  collection  or  if  collected  by  suit,  that  the  defendant 
will  pay  ten  percent  additional  as  attorney's  fees,  therefore  yon  are 
instructed  that  after  arriving  at  the  amount  of  principal  and  interest 
due  the  plaintiff,  you  will  allow  him  ten  percent  additional  on  said 
principal  and  interest  as  attorney's  fees." 

It  seems  to  be  settled  law  by  the  decisions  of  this  State  that  the 
general  covenant  of  warranty  in  a  conveyance  of  land  applied  to  the 
title  and  not  to  the  quantity  of  the  land,  and  hence  such  covenant  is 
not  broken  by  a  deficit  in  the  number  of  acres  named  in  the  deed 
even  though  the  land  may  have  been  sold  by  the  acre.  Daughtrey  v. 
Knolle,  44  Texas,  450.  It  is  also  well  settled,  we  think,  that  where 
the  deed  shows  upon  its  face  that  the  land  therein  described  is  sold 
in  bulk,  and  there  is  a  material  error  in  the  quantity  of  the  land 
conveyed,  parol  evidence  is  only  admissible  to  show  the  shortage  and 
that  the  land  was  in  fact  sold  by  the  acre  when  allegations  of  fraud, 
accident  or  mistake  in  so  drawing  the  deed  are  made.  Defendant 
alleged  neither  fraud,  accident  or  mistake  of  any  character  in  the  exe- 
cution of  the  deed  to  him,  and  hence  his  pleading  is  lacking  in  either 
of  the  elements  essential  to  make  a  case  for  equitable  relief.  Bellamy 
V.  McCarthy,  75  Texas,  293 ;  Eaton  v.  Tod,  68  S.  W.,  646 ;  Daughtrey 
V.  Knolle,  supra. 

Appellee's  counsel  insists  that  notwithstanding  the  deed  in  this  case 
shows  a  sale  in  gross  and  not  by  the  acre,  yet  if  the  land  was  as  a 
matter  of  fact  sold  by  the  acre,  the  fact  of  the  deficiency  alone  was 
all  that  was  necessary  for  the  defendant  to  allege  in  order  to  show 
a  partial  failure  of  consideration;  that  in  such  case  it  is  not  neces- 
sary to  allege  fraud  or  mutual  mistake  to  render  admissible  parol  evi- 
dence of  such  failure  of  consideration.  This  view  is  plausible,  but  at 
variance,  we  believe,  with  our  decisions  on  the  subject  and  can  not  be 
adopted. 
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Appellee's  plea  that  five  acres  of  the  land  sold  to  him  by  appellant 
was  held  by  another  under  a  superior  tdtle,  was  clearly  defective,  we 
think,  in  that  said  plea  wholly  failed,  as  contended  by  appellant,  to 
allege  the  name  of  the  adverse  claimant  or  show  the  nature  of  such 
superior  title  or  the  character  and  the  length  of  time  of  his  adverse 
holding.  Appellant's  special  exception  to  the  sufficiency  of  this  plea 
on  the  grounds  stated  should  have  been  sustained,  and  therefore  a  ver- 
dict and  judgment  in  favor  of  appellee  based  upon  this  phase  of  the 
case  was  not  authorized  and  can  not  be  upheld,  however  well  sustained 
by  the  evidence.  A  judgment  must  be  supported  by  both  pleading  and 
proof. 

The  only  evidence  bearing  upon  the  issue  of  plaintiflPs  right  to 
recover  attorney's  fees,  aside  from  the  testimony  that  appellee,  before 
the  note  sued  on  was  placed  in  the  hands  of  an  attorney  for  collec- 
tion, offered  to  pay  the  entire  amount  of  said  note,  less  $75  and  to 
put^this  $75  in  the  bank  subject  to  appellant's  order  upon  an  adjust- 
ment of  the  shortage  in  the  acreage  of  land  claimed,  and  that  pend- 
ing negotiations  to  adjust  the  claim  of  shortage  appellant,  without 
notice  to  appellee,  filed  this  suit,  is  the  provision  in  said  note  to  the 
eflfect  that  if  it  was  placed  in  the  hands  of  an  attorney  for  collection, 
or  if  collected  by  suit,  the  appellee  would  pay  ten  percent  additional 
on  the  principal  and  interest  then  owing  therein,  as  attorney's  fees; 
and  the  testimony  of  the  witness,  B.  D.  Thompson,  that  appellant 
authorized  him  to  bring  suit  on  the  note  and  agreed  to  pay  him  for 
his  services  the  ten  percent  attorney's  fees  provided  for  in  the  note, 
and  that  the  amount  thereof  was  reasonable  for  the  services  rendered 
and  to  be  rendered  in  this  case,  and  that  ordinarily  he  did  not  con- 
sider $125  to  $135  reasonable  attorney's  fees  for  collecting  a  contested 
claim  of  $75.  In  this  state  of  the  evidence  we  think  the  plaintiff  was 
entitled  to  recover  ten  percent  of  whatever  amount  the  jury  found  was 
due  and  owing  to  him  on  the  note  sued  on,  and  that  his  special  charge 
quoted  above  to  that  effect  should  have  been  given. 

While  it  seems  to  be  well  settled  by  the  decisions  in  this  State  that 
a  stipulation  to  pay  attorney's  fees,  such  as  appears  in  the  note  the 
foundation  of  this  action,  is  a  mere  contract  of  indemnity,  still  when 
the  holder  of  such  note  employs  an  attorney  and  contracts  to  pay  him 
the  amount  stipulated  therein  for  his  services  in  collecting  the  note, 
the  maker  can  not  defeat  his  liability  therefor  on  the  ground  that 
said  amount  is  unreasonable.  Dunovant's  Estate  v.  Stafford  &  Co., 
36  Texas  Civ.  App.,  33  (31  S.  W.,  101).  As  said  in  the  case  just 
cited,  the  maker  of  such  note  has  authorized  the  holder  to  contract  for 
the  payment  of  ten  percent  for  the  collection  of  the  note,  and  in  the 
absence  of  allegation  and  proof  of  fraud  or  mistake  in  making  the 
note,  or  of  fraud  against  the  maker  in  the  execution  of  the  contract 
between  the  holder  and  his  attorney,  he  is  estopped  from  saying  that 
the  amount  which  he  has  agreed  the  holder  of  the  note  might  contract 
to  pay  his  attorney  is  unreasonable.  Neither  the  pleadings  nor  the 
proof  in  this  case  shows  any  such  fraud  or  bad  faith  on  the  part  of 
appellant  in  making  the  note  sued  on,  or  in  making  the  contract  with 
his  attorney,  or  in  bringing  this  suit  under  the  circumstances  shown, 
as  deprived  him  of  the  right  to  enforce  the  contract  for  attorney's  fees. 
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He  certainly  had  the  right  to  contest  appellee's  claim  of  a  shortage 
in  the  number  of  acres  of  land  sold^  in  the  courts^  and  the  stipulation 
in  the  note  and  uncontradicted  testimony  of  the  witness  Thompson 
established  conclusively  the  reasonableness  of  the  sum  contracted  to  be 
paid,  namely,  ten  percent  of  the  amount  that  was  at  the  time  such 
contract  was  made  owing  to  appellant  on  the  note.  Thompson  testi- 
fied positively  that  such  an  amount  was  "only  reasonable  and  fair 
remuneration  for  the  services  rendered  and  to  be  rendered  in  this  case/* 
and  his  answer  on  cross-examination,  to  the  general  question  put  to 
him,  that  "ordinarily  I  do  not  consider  $125  or  $135  reasonable  at- 
torney's fees  for  collecting  a  contested  claim  of  $75,''  furnished  no 
basis  for  a  finding  that  the  amount  sought  to  be  recovered  by  appellant 
as  attorney's  fees,  was  unreasonable. 

But,  if  it  can  be  said  that  plaintiff  was  only  entitled  to  recover  rea- 
sonable attorney's  fees,  still  no  warrant  is  found  in  the  evidence  for  the 
verdict  and  judgment  of  $25  therefor.  There  is  no  testimony  that  a 
less  amount  than  that  stipulated  in  the  note  was  reasonable  for  the 
attorney's  services  in  this  case.  The  witness  Thompson,  as  shown, 
testified  that  ordinarily  he  would  not  consider  $125  or  $135  reasonable 
attorney's  fees  for  collecting  a  contested  claim  of  $75,  but  neither  he 
nor  any  other  witness  stated  what  would  be  a  reasonable  fee  for  col- 
lecting such  a  claim,  or,  treating  this  case  as  one  involving  a  con- 
tested claim  of  only  $75,  what  would  be  a  reasonable  attorney's  fee  for 
prosecuting  ^t  and  collecting  such  an  amount. 

The  judgment  of  the  court  below,  for  the  reasons  indicated,  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


B.  S.  Cauthron  et  al.  v.  B.  L.  Murphy  et  al. 

Decided  June  4,   1910. 

l.<>— EleetioB — Stock  Law — Contest — Juriidiotion — Conititutiott. 

Article  V,  section  8  of  the  Constitution  as  amended  in  1891  confers  juris- 
diction upon  the  District  Court  to  try  contested  elections.  Said  section  is  not 
selfexecuting.  A  contested  election  is  not  a  qivil  suit  and  can  not  be  tried 
by  the  proceedings  in  such  cases. 

8. — Same — Statute — ^Procedure. 

Articles  1797  and  1798,  Rev.  Stats.,  apply  to  and  regulate  the  procedure 
in  the  contest  of  a  stock  law  election,  hence  one  desiring  to  cofttest  such  an 
election  must  eive  notice  in  writing  to  the  contestee  within  thirty  days  after 
the  result  is  declared  of  the  grounds  upon  which  he  intends  to  contest  the 
election. 

8. — Same — ^Hotloe  to  Contestee — Jnrlsdiotlon. 

The  giving  of  the  notice  to  the  contestee  of  the  grounds  upon  which  a 
stock  law  election  will  he  contested  is  a  jurisdictional  fact  and  without  it  the 
District  Court  would  have  no  jurisdiction  to  try  the  case. 


— ^Pleading. 

Pleading  in  a  proceeding  to  contest  a  stock  law  election  considered,  and 
held  insufficient  as  a  compliance  with  the  requirements  of  the  statute  concern- 
ing notice  to  the  contestee  of  the  grounds  of  contest. 
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Appeal  from  the  District  Cqurt  of  Van  Zandt  County.  Tried  below 
before  Hon.  B.  W.  Simpson. 

r.  R.  Yaniis,  for  appellants. 

Lively  &  Stanford,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  brought  by 
appellants  to  contest  a  stock  law  election  held  in  a  subdivision  of  Van 
Zandt  County.  The  trial  court  sustained  the  appellees'  plea  to  the 
jurisdiction  of  the  court  on  the  ground  that  appellees  had  not  been 
served  with  a  notice  of  appellants*  grounds  of  contest,  and  rendered 
judgment  dismissing  the  cause.  To  this  action  of  the  court  the  appel- 
lants excepted  and  in  open  court  gave  notice  of  appeal.  The  appeal 
was  duly  perfected. 

The  first  assignment  of  error  reads  as  follows:  "The  court  erred 
in  finding  that  the  defendants  had  not  been  given  notice  of  plaintiffs* 
grounds  of  contest  of  said  election,  and  dismissing  this  suit,  the  notice 
served  on  the  defendants  showing  that  plaintiffs  contested  said  election 
on  the  ground  that  said  election  was  not  held  as  required  by  law,  that 
the  lines  were  not  run  as  they  should  have  been,  but  were  so  run  as 
to  include  parties  in  favor  of  said  stock  law  and  so  as  not  to  include 
parties  opposed  to  said  stock  law.  That  parties  not  qualified  to  vote  in 
said  election  were  permitted  to  vote  in  said  election,  that  other  par- 
ties who  were  qualified  voters  at  said  election  were  not  permitted  to 
vote,  and  if  they  had  been  permitted  to  vote,  they  would  have  voted 
against  the  stock  law  and  the  result  of  said  election  would  have  gone 
against  the  stock  law." 

Article  V.,  section  8  of  the  Constitution  as  amended  in  1891,  confers 
jurisdiction  upon  the  District  Courts  to  try  contested  elections.  This 
clause  of  the  Constitution  is  not  self  executing.  It  is  held  that  a 
contested  election  is  not  a  civil  suit  and  therefore  can  not  be  tried  by 
the  proceedings  in  such  cases.  (Odell  v.  Wharton,  87  Texas,  173.) 
Title  36,  chapter  7  of  Sayles*  Civil  Statutes  prescribes  rules  for  the 
contesting  of  the  election  of  certain  district  and  county  oflScers.  Article 
1797  provides  that  "contested  elections  for  other  purposes  than  the 
election  of  officers  shall  be  tried  by  the  District  Court  in  the  county 
where  the  election  was  held,  or  either  of  them  if  there  is  more  than 
one  such  court.'*  Article  1798  provides:  "Any  person  intending  to 
contest  the  election  of  any  one  holding  a  certificate  of  election  as  a 
member  of  the  I^egislature  or  for  any  office  mentioned  in  this  law, 
shall,  within  thirty  days  after  the  return  day  of  election,  give  him  a 
notice  thereof  in  writing'  and  deliver  to  him,  his  agent  or  attorney, 
a  written  statement  of  the  ground  upon  which  such  contestant  relies 
to  sustain  such  contest.  By  the  'return  day*  is  meant  the  day  on 
which  the  votes  cast  in  said  election  are  counted  and  the  official  result 
thereof  declared.**  We  think  these  articles  of  the  statute  apply  to  the 
contest  of  a  stock  law  election  and  that  one  desiring  to  contest  such 
an  election  is  required  to  give  notice  in  writing  to  the  contestee  of 
the  grounds  upon  which  he  intends  to  contest  the  election  within 
thirty  days  after  the  votes  are  cast  and  counted  and  the  result  de- 
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clared.  If  they  do  not  apply  to  a  stock  law  election,  then  there  seems 
to  be  no  statute  prescribing  rules  for  the  contest  of  such  an  election, 
and  the  District  Court  would  not  have  jurisdiction  of  such  a  contest. 
(Odell  V.  Wharton,  supra,)  The  jurisdiction  of  the  District  Court 
is,  by  the  statute,  made  dependent  upon  the  giving  notice  of  contest 
prescribed  by  the  statute.  Lindsley  v.  Luckett,  20  Texas,  516;  Wright 
V.  Fawcett,  42  Texas,  203.  The  petition  failing  to  show  that  the  con- 
testants had  given  the  statutory  notice  of  the  contest  the  District  Court 
did  not  err  in  holding  it  had  no  jurisdiction  of  the  matter  and  in  dis- 
missing the  cause. 

A  writ  of  injunction  issued  in  the  cause  and  a  copy  of  it  was 
served  on  the  county  judge  and  county  attorney  who  were  the  con- 
testees  in  the  suit,  as  was  also  a  copy  of  the  citation,  and  such  service 
was  had  within  tliirtv  days  from  declaring  the  result  of  the  election 
and  appellees  contend*  that  this  was  a  sufficient  compliance  with  the 
statute  requiring  notice  of  the  contest.  This  contention  is  not  tenable. 
The  statute  requiring  notice  is  jurisdictional  and  must  be  complied 
with.  Neither  the  citation  nor  the  writ  of  injunction  was  signed  by 
the  contestants  or  their  attornevs  and  service  of  the  same  did  not  meet 
the  requirement  of  the  statute  to  give  to  the  contestee,  his  agent,  or 
attorney  a  written  statement  of  the  grounds  on  which  they  rely  to 
sustain  the  contest. 

The  judgment  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Lena  Bender^  Executrix  et  al.  v.  R.  E.  Brooks  et  al. 

Decided  June  6,   1910. 

1. — ^Llmitfttlon — Svidenoe — Case  Followed. 

On  the  issues  of  the  sufficiency  of  tlie  evidence  to  support  a  plea  of  five 
years'  limitation,  the  case  of  Bender  v.  Brooks,  103  Texas,  329,  followed. 

8. — ^Eitoppel — Dlaclaiiner  of  Title.* 

The  issue  being  one  of  estoppel  in  pais,  it  is  not  essential  to  prove  that 
the  declarations  of  a  supposed  owner  to  the  effect  that  he  claimed  no  right, 
title  or  interest  in  the  land  in  controversy,  were  made  directly  to  a  prospective 
purchaser  or  his  agent;  it  is  sufficient  if  it  appears  that  the  declarant  intended 
or  ought  reasonably  to  have  expected  that  his  declaration  would  probably  reach 
such  persons  in  general  who  contemplated  buying  the  land  from  another. 


3. — Same — ^Knowledge — Evidence. 

Testimony  which  might  otherwise  be  subject  to  the  objection  that  it  waa 
hearsay  might  be  admissible  to  show  that  a  party  had  knowledge  of  a  material 

fact. 

4. — Same — ^Konaction — Charge. 

Acts,  conduct  or  representations  of  a  person  which  do  not  influence  others 
to  act  upon  them  do  not  create  an  estoppel  against  him.  Where  it  appeared 
from  the  testimony  that  a  party  was  solely  induced  to  buy  a  tract  of  land 
from  one  person  by  the  declaration  of  another  that  he,  the-  latter,  did  not 
claim  and  had  no  title  to  the  same,  it  was  error  for  the  court  to  submit  to  the 
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jury  the  issue  of  estoppel  by  acts  or  nonaction,  there  being  no  evidence  raising 
that  issue. 

5. — Same — ^Mlftake  of  Fact — Charge. 

A  person  may  be  estopped  by  his  declarations  although  the  same  are  made 
tmder  a  mistake  of  fact.     Charge  considered  and  approved. 

6. — Same — ^Knowlede  of  Fact — ^Bnle. 

The  rule  that  an  actual  knowledge  of  the  truth  is  indispensible  in  order 
to  create  an  estoppel  is  not  universal.  It  applies  in  full  force  only  in  cases 
where  the  conduct  creating  the  estoppel  consists  of  silence  or  acquiescence. 
It  does  not  apply  where  the  party  sought  to  be  estopped,  although  ignorant  or 
mistaken  as  to  the  real  facts,  was  in  such  position  that  he  ought  to  have  known 
them,  so  that  knowledge  will  be  imputed  to  him.  In  such  case  ignorance  or 
mistake  will  not  prevent  an  estoppel.  Nor  does  the  rule  apply  to  a  party  who 
has  not  simply  acquiesced  but  whose  affirmative  acts  and  words  have  thus 
misled  another;  nor  does  it  apply  in  cases  of  mere  acquiescence  where  the 
ignorance  of  the  real  facts  was  occasioned  by  culpable  negligence. 


7. — ^Trespass  to  Try  Title— Plea  of  Hot  Onilty  Without  Eyldenee  of  Titl< 
Cliarge. 

Where  a  defendant  in  trespass  to  try  title  pleads  not  guilty  but  introduces 
no  evidence  of  title,  the  court  should  instruct  the  jury  to  find  for  the  plaintiff 
as  against  him  provided  the  plaintiff  showed  title  in  himself.  In  the  absence 
of  a  disclaimer  it  is  error  for  the  court  to  instruct  the  jury  that  said  defend- 
ant did  not  claim  any  interest  in  the  land  in  controversy. 

8. — Praotice — Submittlon  of  Issne. 

Where  the  evidence  raises  an  issue,  but  is  not  such  as  to  compel  a  finding 
one  way  or  the  other,  it  is  proper  for  the  court  to  submit  the  issue  to  the  jury. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

Carlton  &  Townes,  Hogg,  QUI  &  Jones,  Frank  S.  BurJce  and  John 
Hamman,  for  appellants. 

Fisher,  Sears  &  Campbell,  W.  0,  Sears,  Presley  K.  Ewing,  Hutche- 
son,  Campbell  &  Hutcheson,  Andrews,  Ball  &  Sireeiman,  L.  B,  Moody, 
and  Oreer,  Minor  &  Miller,  for  appellees. 

McMEANS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title,  originally  brought  by  C.  Bender,  Sr.,  against  R.  E.  Brooks 
and  others  to  recover  a  tract  of  ten  acres  of  land  out  of  the  Robert 
Dunman  survey  in  Harris  County,  and  for  damages  on  aocount  of  the 
taking  from  said  land  by  the  defendants  of  a  great  quantity  of  petro- 
leum oil.  C.  Bender,  Sr.,  died  pending  the  suit,  and  his  surviving 
wife,  licna  Bender,  one  of  the  appellants,  qualified  as' the  executrix  of 
his  will,  and  made  herself  a  party  to  the  action. 

E.  P.  Simms  intervened,  claiming  to  have  purchased  the  title  to  the 
land  sued  for  from  C.  Bender,  Sr.,  as  well  as  the  cause  of  action  for 
taking  the  oil.  Mrs.  Lena  Bender  thereafter,  by  supplemental  petition, 
admitted  the  truth  of  the  allegations  of  the  petition  of  the  intervener, 
Simms,  and  prayed  for  a  recovery  against  the  defendants  in  his 
b^alf. 

Vol.  LXI  Civil— 30. 
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In  addition  to  the  ordinary  allegations  in  trespass  to  try  title^  Mrs. 
Bender  and  Simms  set  up  and  anticipated  a  lien  against  the  land 
growing  out  of  a  foreclosure  sale,  under  which  sale  defendants  were 
claiming  title,  and  made  a  tender  of  the  money  necessary  to  pay  off 
the  debt  on  which  the  foreclosure  was  predicated. 

The  case  was  tried  before  a  jury  and  the  court  instructed  them 
that  on  the  face  of  the  record  the  plaintiff  and  intervener  were  en- 
titled to  recovery  unless  they  should  find  for  the  defendants  on  some 
of  the  three  defenses  insisted  on  by  the  defendants,  the  three  defenses 
being : 

1.  That  C.  Bender,  in  his  lifetime,  became  estopped  to  set  up  title 
to  the  ten  acre  tract  in  question  as  against  the  defendant  R.  E. 
Brooks  and  those  holding  under  him. 

2.  That  the  deed  from  Milledge  &  Calhoun  to  C.  Bender,  Sr.,  un- 
der which  plaintiffs  claim,  was  made  in  trust  for  the  purpose  of  secur- 
ing the  payment  of  debts,  and  that  the  trust  had  been  accomplished; 
and 

3.  That  as  to  the  ten  acres  in  controversy  plaintiffs'  right  of  re- 
covery was  barred  by  the  statute  of  limitation  of  five  years. 

The  jury  returned  a  verdict  in  favor  of  defendants,  reciting  that 
their  verdict  was  based  on  limitation  of  five  years.  On  this  verdict 
a  judgment  was  accordingly  entered  and  from  which  plaintiffs  have 
appealed. 

By  their  fifth  assignment  of  error  appellants  assail  the  verdict  and 
the  judgment  rendered  thereon  upon  the  ground  that  the  evidence  is 
wholly  insufficient  to  sustain  a  finding  for  defendants  on  the  issue  of 
limitation. 

The  Supreme  Court,  in  answer  to  a  question  certified  to  it  by  this 
court,  held  that  the  evidence  did  not  present  the  issue  of  five  years 
limitation  as  to  any  of  the  land  in  controversy  outside  of  the  Rankin- 
Bush  inclosure.  See  Bender  et  al.  v.  Brooks  et  al.,  103  Texas,  329, 
for  the  facts  upon  which  the  question  and  answer  are  predicated.  For 
the  reasons  stated  in  the  opinion  of  the  Supreme  Court  the  assignment 
is  sustained.  This  necessitates  a  reversal  of  the  judgment  of  lower 
court.  In  view  of  another  trial  we  have  been  requested  by  appellants, 
and  we  think  it  proper,  to  pass  upon  other  questions  raised  by  assign- 
ments, which  are  likely  to  again  arise. 

In  view  of  the  holding  of  the  Supreme  Court  above  referred  to, 
appellant's  assignments  of  error  from  one  to  four  and  from  six  to 
twenty,  complaining  of  the  admission  of  evidence  and  giving  and 
refusing  to  give  charges  upon  the  issue  of  limitation,  become  imma- 
terial. 

The  history  of  the  title  of  the  Robert  Dunman  survey  showing  the 
manner  in  which  C.  L.  Bender  and  J.  T.  Mason  acquired  their  claims 
of  title,  is  fully  set  out  in  Mason  v.  Bender,  97  S.  W.,  715,  and  for 
the  sake  of  brevity  will  be  omitted  here.  We  will  add,  however,  that 
the  appellees  deraign  title  through  a  sale  of  the  ten  acres  in  controversy 
by  Mason,  through  his  agent  E.  L.  Dennis,  to  Brooks,  and  the  inter- 
vener, Simms,  through  a  purchase  from  C.  Bender,  Sr. 

On  the  trial  the  appellees*  witness,  McWilliams,  was  permitted  over 
objections  of  appellants  to  testify  as  follows: 
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"As  I  stated  in  my  last  answer,  I  sold  a  ten-acre  tract  of  land  out 
of  the  Robert  Dnnman  one-third  league  to  R.  E.  Brooks  along  about 
the  Ist  of  October.  I  closed  said  sale  up  after  having  shown  the  land 
to  Judge  Brooks,  he  making  to  me  the  first  earnest  payment,  and  I 
gave  him  a  receipt  for  the  same  in  the  name  of  the  firm  of  L.  Bryan 
&  Co.  A  short  time  afterwards  I  sold  to  C.  W.  Harral  and  W.  W. 
Harral,  of  the  firm  of  Harral  &  Harral,  another  ten  acres  of  land 
adjoining  the  one  north  that  I  had  sold  to  Judge  Brooks. 

"When  I  reported  the  sale  of  the  ten  acres  made  to  R.  E.  Brooks  to 
Mr.  E.  L.  Dennis,  and  requested  that  he  furnish  Judge  Brooks  with 
an  abstract  covering  the  title,  he  stated  to  me  that  there  was  a  slight 
cloud  on  the  title,  and  that  in  order  to  clear  it  up  a  quitclaim  deed 
should  be  procured  from  C.  Bender,  Sr.,  &  Sons.  At  or  about  said  time 
Mr.  Dennis  gave  to  me  a  quitclaim  deed  covering  about  663  acres  out 
of  the  said  Robert  Dunman  one-third  league,  and  requested  that  I 
see  Mr.  Bender  and  secure  the  execution  of  said  quitclaim  deed.  I  at 
once  went  to  the  oflBce  of  Mr.  C.  Bender,  Sr.  &  Sons,  in  Houston, 
Texas.  I  am  not  now  clear  whether  I  met  Mr.  Bender  on  my  first  visit 
to  the  office,  but  when  I  did  meet  him,  which  was  about  this  time,  I 
explained  the  request  made  by  Mr.  Dennis  that  there  was  some  cloud 
upon  the  title  to  the  J.  T.  Mason  663  acres,  and  that  Mr.  Dennis 
desired  a  quitclaim  deed  from  him  which  would  clear  the  title.  Mr. 
Bender  stated  to  me  at  the  time  that  he  had  no  claim  upon  the  land; 
that  at  one  time,  some  years  previous,  they  did  have  some  claim  or 
lien,  but  that  same  had  been  paid  off  and  that  they  had  received  their 
money  in  full.  I  replied  to  him  that  it  did  not  appear  so  of  record, 
and  that  in  order  to  clear  the  title  of  any  cloud  was  the  reason  that 
Mr.  Dennis  desired  the  quitclaim,  and  that  it  was  the  same  cloud  that 
had  shortly  been  cleared  from  the  land  adjacent  to  this  owned  by  Mr. 
J.  B.  Cherry,  and  to  whom  Mr.  Bender,  or  C.  Bender  &  Sons,  had  given 
a  quitclaim.  Mr.  Bender  then  said  to  me  that  he  did  not  wish  to  sign 
any  instrument  until  he  had  consulted  with  Mr.  George  Hermann,  as 
he  and  Mr.  Hermann  had  an  agreement  not  to  sign  any  papers  or 
other  instruments  affecting  lands  in  that  locality  until  they  should  con- 
sult one  another.  I  then  left,  returning  to  the  office  of  L.  Bryan  & 
Co.,  repeated  my  conversation  with  Mr.  Bender,  and  that  it  would  be 
necessary  to  find  and  secure  Mr.  George  Hermann's  consent  before  Mr. 
Bender  would  execute  the  quitclaim  deed.  I  endeavored  to  find  Mr. 
George  Hermann  during  the  next  day  or  two  but  was  unable  to  do  so. 
Mrs.  Bettie  Bryan  subsequently  informed  me  that  she  had  a  conver- 
sation with  Mr.  Hermann,  and  he  stated  to  her  that  he  had  no  claim 
whatever  in  the  land  in  controversy,  nor  any  objection  to  Mr.  Bender's 
signing  the  release  or  quitclaim  deed.  I  again  returned  to  Mr. 
Bender's  office  and  repeated  this  fact  to  him.  At  this  time  Mr.  Bender, 
Sr.,  said  that  he  would  talk  to  his  son,  who  at  that  time  was  looking 
after  his  business  at  Humble,  Texas ;  that  he  would  go  ut>  the  following 
day  and  that  if  his  son  made  no  objection  they  would  execute  the 
deed.  I  waited  tax  two  or  three  days,  and  again  went  to  Mr.  Bender's 
office  and  had  another  conversation  with  him.  He  stated  to  me  that 
at  the  time  he  had  been  unwell  and  unable  to  visit  Humble  to  see  his 
flon.    I  then  proposed  to  go  up  to  Humble  on  the  following  morning 
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and  have  Mr.  Bender,  Jr.,  come  down  so  I  could  have  the  matter 
cleared  up.  On  the  following  morning  I  went  to  Humble  and  met 
Mr.  Bender,  Jr.,  and  explained  the  situation  fully  to  him.  Mr.  Bender 
treated  me  very  courteously;  stated  to  me  just  what  his  father  had 
first  stated.** 

'*As  I  stated  in  my  last  answer,  I  visited  Mr.  C.  Bender,  Sr.,  early 
in  October,  1904,  in  order  to  procure  a  quitclaim  deed,  not  to  the  land 
that  I  had  sold  to  B.  E.  Brooks  and  Harral  &  Harral,  but  the  whole 
tract  of  about  663  acres,  owned  by  J.  T.  Mason,  and  out  of  which 
the  two  ten-acre  tracts  above  described  had  been  taken.  Shortly  after 
my  visit  to  Mr.  Bender,  Jr.,  at  Humble,  Texas,  as  related  in  my  last 
answer,  he  came  to  Houston  and  I  met  him  and  his  father  in  their 
office  in  said  city.  The  same  question  was  brought  up  and  talked 
over  in  relation  to  the  quitclaim  deed,  as  previously  stated.  They 
both  stated  at  this  time,  as  they  had  several  times  previously  stated  to 
me,  that  they  had  no  claim  or  lien  on  the  land  in  question;  that  they 
had  been  paid  in  full  years  before,  and  made  no  objection  whatever  to 
executing  the  release  or  quitclaim  deed,  so  that  it  would  not  compli- 
cate their  affairs  in  any  way.  At  or  about  this  time  they  requested  an 
abstract  of  title  so  that  they  might  submit  same  and  the  quitclaim  deed 
to  their  attorney.  Judge  Burke,  for  examination,  and  stated  the  matter 
would  be  attended  to  very  shortly,  and  a  quitclaim  deed  executed.** 

Appellant  objected  to  that  part  of  witness*  testimony  in  which  he 
was  permitted  to  state  that  Bender  told  him  he  had  no  claim  upon 
the  land;  that  at  one  time  he  did  have  some  claim  or  lien  upon  it  but 
that  the  same  had  been  paid  off  and  that  he  had  received  his  money 
in  full,  on  the  ground  that  the  testimony  was  inadmissible  because  it 
was  shown  that  the  statements  were  not  made  to  Brooks  or  any  other 
party  to  the  suit,  and  the  witness  had  not  been  shown  to  be  the  agent 
of  Brooks.  The  admission  of  this  testimony  is  made  the  basis  of 
appellant's  twenty-first  and  twenty-third  assignments  of  error. 

In  explanation  of  the  relation  of  the  parties  it  may  be  stated  that 
it  was  shown  that  the  land  in  controversy  was  sold  to  Brooks  as  the 
land  of  Mason.  Mrs.  Bryan  was  a  land  agent  and  had  this  land  for 
sale  under  some  kind  of  an  arrangement  with  Mason's  agent,  Dennis. 
McWilliams,  the  witness,  was  working  under  or  with  Mrs.  Bryan,  and 
the  conversations  dealt  with  in  disposing  of  this  and  succeeding  assign- 
ments of  error  were  had  during  the  progress  of  an  effort  to  get  Bender 
to  sign  a  quitclaim  deed. 

It  was  shown  by  the  testimony  of  Mrs.  Bryan,  with  whom  McWil- 
liams was  associated,  that  before  Brooks  purchased  the  land  she  had  a 
conversation  with  Bender  about  it  and  pointed  out  to  him  upon  a  plat 
or  map  of  the  Dunman  survey  that  tract  of  ten  acres  upon  which 
Brooks  held  an  option  and  the  ten  acres  which  the  Harrals  wished  to 
purchase,  and  that  before  Brooks  bought  she  had  informed  him  of 
what  Bender  had  said  to  her  in  regard  to  the  land,  that  is,  "that  he 
had  gotten  his  money  out  of  that  land  long  ago,  and  that  he  had  no 
interest  in  it,  and  made  no  claim  to  it;  that  Bender  said  he  would 
sign  the  release,  but  there  was  no  necessity  for  his  signing  it  as  he 
had  no  interest  in  the  land  and  laid  no  claim  to  it.** 

The  effect  of  the  testimony  complained  of  is  to  show  that  Bender 
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knew  that  Mason  or  Bome  one  else  was  asstrming  to  be  the  owner  of  the 
land  and  as  such  owner  was  attempting  to  sell  it  and  to  convey  a  per- 
fect title ;  and  that  they  consulted  him  in  regard  to  the  execution  of  the 
release  or  quitclaim  to*  the  end  that  the  title  so  conveyed  might  be 
free  from  any  cloud  that  his  claim,  real  or  apparent,  would  cast  upon 
it.  It  was  not  essential  to  prove  that  the  declarations  were  made 
directly  to  Brooks  or  his  agent,  if  it  appeared  that  Bender  intended 
such  declarations  to  reach  persons  in  Brooks*  claim,  that  is,  persons 
who  might  contemplate  purchasing  from  Mason,  or  if  it  appeared  they 
were  made  under  such  circumstances  that  he  ought  reasonably  to  have 
expected  that  they  would  probably  reach  and  be  acted  on  by  such  in- 
tending purchasers.  2  Pomerojr  Eq.  Jur.,  sec.  807;  Dickerson  v.  Col- 
grove,  100  U.  S.,  678 ;  Gainesville  Natl.  Bank  v.  Bamberger,  77  Texas, 
53;  14  Am.  &  Eng.  Ency.  of  Law,  pp.  149-150.  We  think  the  testi- 
mony was  admissible  as  against  the  objections  urged,  and  the  assign- 
ments raising  the  point  are  overruled.  This  disposes  also  of  appel-. 
lant^s  twenty-fourth  and  twenty-fifth  assignments  which  complain  of 
the  admission  of  Mrs.  Bryan's  testimony  above  referred  to  over  similar 
objections  offered  by  appellants,  both  of  which  are  overruled. 

The  twenty-second  assignment  complains  that  the  testimony  of  Mc- 
Williams,  as  to  what  Mrs.  Bryan  told  him  about  Hermann,  was  hearsay. 
McWilliams  had  testified  that  Bender  said  that  he  did  not  wish  to  sign 
the  quitclaim  deed  until  he  consulted  Hermann.  Mrs.  Bryan  testified 
that  se  went  to  see  Hermann  and  that  he  was  willing  that  Bender 
should  execute  the  quitclaim.  The  testimony  objected  to  was  admis- 
sible to  show  that  Bender  had  information  of  Hermann's  consent.  It 
was  the  fact  of  Bender's  information,  and  not  the  truth  or  falsity  of 
Mrs.  Bryan's  statement,  that  was  the  inquiry  at  this  point,  and  what 
Mrs.  Bryan  said  to  McWilliams  was  admissible  as  an  essential  part  of 
that  information,  so  as  to  make  it  intelligible.  If  we  are  in  error 
as  to  this,  however,  we  think,  in  view  of  Mrs.  Bryan's  uncontradicted 
testimony,  the  error  was  harmless. 

The  twenty-sixth  assignment  is  predicated  upon  the  refusal  of  the 
court  to  give  to  the  jury  special  charge  No.  25,  requested  by  appellants, 
to  the  effect  that  the  evidence  was  not  sufficient  to  warrant  the  jury 
in  considering  the  question  of  estoppel.  Without  setting  out  the  evi- 
dence introduced  upon  this  issue,  for  to  do  so  would  extend  this 
opinion  beyond  all  reasonable  bounds,  we  dispose  of  this  assignment  by 
saying  that  in  our  opinion  the  evidence  was  sufficient  to  raise  the 
issue,  and  that  the  court  correctly  refused  to  give  the  charge. 

The  twenty-seventh  assignment  complains  of  subdivision  one  of 
paragraph  III  of  the  general  charge,  which  reads  as  follows: 

"If  you  believe  from  the  evidence  that  C.  Bender,  Sr.,  by  acts  or 
nonaction  and  by  actual  expression,  or  either,  so  conducted  himself 
that  defendant,  R.  E.  Brooks,  while  an  intending  purchaser  from 
Mason,  was  naturally  led  to  believe,  and  reasonably  and  justly  to  infer, 
that  his.  Bender's,  apparent  interest  in  the  land  had  in  some  way 
ceased,  and  that  he  had  and  set  up  no  claim  or  title  thereto,  and  that 
in  reliance  thereon  he.  Brooks,  closed  his  purchase  of  the  ten-acre  tract 
in  controversy,  and  paid  the  consideration,  and  afterwards  made  ex- 
tensive outlays  for  oil  development  thereon,  then  he,  C.  Bender,  Sr., 
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whether  he  actually  owned  or  has  an  interest  in  such  tract  or  not, 
was  estopped  in  his  lifetime^  and  the  plaintiff  and  intervener  are  now 
estopped^  to  set  np  title  to  said  land  herein;  and  if  you  so  find  the 
facts,  let  your  verdict  be  for  the  defendants/' 

In  their  first  and  second  propositions  under  this  assignment  appel- 
lants urge  that  so  .much  of  the  charge  quoted  which  declares  that 
Bender  could  be  estopped  by  his  acts  alone,  or  by  nonaction,  was 
erroneous,  as  applied  to  the  facts  of  the  case,  and  was  not  warranted 
by  the  facts.  We  think  the  points  are  well  taken  and  must  be  sus- 
tained. There  was  much  testimony  introduced  as  to  Bender's  non- 
assertion  of  title  to  the  land  for  many  years  after  the  deed  conveying 
it  to  him  had  been  executed,  the  execution  by  him  without  considera- 
tion of  releases  or  quitclaim  deeds  to  other  lands  embraced  in  the  same 
deed  under  which  he  acquired  title;  his  failure  to  pay  taxes;  and 
other  testimony  of  like  import,  introduced  for  the  purpose  of  showing 
^onclaim  of  ownership  or  title  by  Bender.  The  declarations  of  Bender 
to  Mrs.  Brvan  and  McWilliama  that  he  did  not  claim  the  land,  with 
other  statements  in  that  connection,  have  been  hereinbefore  adverted  to. 
Brooks  expressly  stated  in  his  testimony  that  he  would  not  have  pur- 
chased but  for  the  statements  made  by  Bender  to  Mrs.  Bryan  and 
McWilliams.  In  view  of  this  emphatic  statement  by  him  we  think 
the  court  was  not  warranted  in  submitting  to  the  jury,  on  the  issue 
of  estoppel,  any  acts  or  nonaction  on  the  part  of  Bender  not  shown 
to  have  influenced  Brooks,  but  should  have  limited  the  jury  to  a  con- 
sideration of  the  statements  made  by  Bender  that  Brooks  relied  and 
acted  upon  in  making  his  purchase,  and  without  which,  according  to  his 
own  testimony,  he  would  not  have  bought;  this,  upon  the  well  recog- 
nized principle  that  acts,  conduct  or  representations  of  one  person 
which  do  not  influence  others  to  act  upon  them  do  not  create  an 
estoppel  against  him. 

The  fourth  proposition  under  this  assignment  is  as  follows :  'Tief ore 
Bender  could  have  been  estopped,  his  acts  and  language  must  have 
amounted  to  a  representation  or  concealment  of  material  facts;  the 
condition  of  his  title  must  have  been  known  to  him  at  the  time  of  his 
acts  and  language,  and  it  must  also  have  been  shown  that  what  he 
said  was  said  to  Brooks,  or  with  the  reasonable  expectation  on  the 
part  of  Bender  that  he,  Brooks,  would  act  on  the  statements  so  con- 
veyed to  him.  These  statements  must  have  been  fraudulently  made  on 
the  part  of  Bender,  or  made  with  such  reckless  disregard  as  to  the 
effect  that  they  might  produce  as  would  in  law  amount  to  fraud.*' 

This  proposition  is  not  correct  as  applied  to  the  facts  of  the  case, 
and  is  overruled.  AVe  think  a  substantially  correct  statement  of  the 
law  bearing  upon  the  facts  is  embodied  in  the  fourteenth  special  charge 
given  at  the  request  of  appellee,  which  is  as  follows: 

"If  you  believe  from  the  evidence  that  C.  Bender,  Sr.,  was  applied 
to  by  real  estate  agents  acting  for  Mason  for  a  quitclaim  to  include 
the  land  in  controversy,  and  was  told  that  it  was  wanted  to  remove 
a  cloud  on  the  title  in  order  to  make  intended  sales  of  parts  of  the 
tract  to  purchasers,  and  that  he  then  stated,  in  substance,  that  he 
had  no  claim  upon  or  interest  in  said  land,  and  that  he  once  had  a 
claim  or  lien  on  it,  but  that  he  had  long  ago  gotten  his  money  out  of 
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it;  and  if  yon  further  believe  from  the  evidence  that  C.  Bender  made 
these  statements  with  the  intent  that  they  should  be  communicated  to 
intending  purchasers  from  Mason^  or  that  he  made  them  under  such 
circumstances  that  he  ought  reasonably  to  have  anticipated  that  they 
would  be  communicated  to  them  and  acted  on  by  them,  then  if  you 
further  believe  from  the  evidence  that  such  statements  were  by  such 
agents  repeated  to  R.  E.  Brooks,  and  that  he  relied  on  the  same,  and 
was  reasonably  induced  thereby  to  purchase  from  Mason  the  land  in 
question,  and  pay  the  purchase  price  therefor,  then  let  the  verdict  be 
for  the  defendants,  although  you  may  believe  that  Bender  absolutely 
or  conditionally  declined  to  execute  the  quitclaim/' 

We  think,  however,  that  the  concluding  sentence  of  this  charge,  viz. : 
"Although  you  may  believe  that  Bender  absolutely  or  conditionally 
declined  to  execute  the  quitclaim,"  while  abstractly  correct  when  taken 
in  connection  with  the  entire  special  charge,  should,  in  view  of  Brooks* 
testimony,  have  been  omitted,  because,  as  he  testijSed,  that  had  the 
statement  been  made  to  him  that  Bender  had  been  given  an  abstract 
of  the  title  which  he  had  referred  to  his  attorney,  and  that  he  was 
going  to  refer  the  matter  to  his  attorney  as  to  whether  he  had  a  claim 
on  the  land,  he.  Brooks,  would  not  have  purchased.  "If  I  had  known 
he  was  deliberating  and  wished  to  consult.anybody  outside  of  Hermann, 
even  his  own  son,  and  had  an  abstract  given  him  to  look  over,  I 
would  not  have  consummated  the  trade.  ...  If  there  was  going 
to  be  any  question  about  his  executing  the  release,  although  he  had 
DO  claim  to  it,  I  would  not  have  consummated  it.*' 

What  we  have  said  disposes  of  appellants*  twenty-eighth  assignment 
of  error.  The  first  proposition  under  the  assignment  is  sustained,  the 
others  are  overruled. 

As  we  have  before  stated,  we  think  special  charge  No.  14,  given  at 
the  request  of  appellees,  and  above  copied,  contains  a  substantially 
correct  statement  of  the  law  as  applied  to  the  facts  of  this  case,  sub- 
ject to  the  qualification  noted  in  passing  on  the  fourth  proposition  under 
the  twenty-seventh  assignment,  and  appellants'  twenty-ninth  assign- 
ment, coniplaining  of  the  action  of  the  court  in  giving  it  to  the  jury, 
is  overruled. 

The  thirtieth  assignment  complains  of  the  action  of  the  court  in 
giving  special  charge  "A"  at  the  request  of  defendants.  The  charge 
is  as  follows:  "In  passing  on  the  issues  of  estoppel,  submitted  in  the 
general  charge,  you  are  further  instructed:  If  material  statements  are 
positively  made  by  one  as  of  knowledge  concerning  an  absence  of  in- 
terest or  claim  in  himself  to  land,  and  if  they  reach  a  person,  or  one 
of  a  class  of  persons,  for  whom  intended,  or  to  whom  the  person  making 
them,  if  made,  ought  reasonably  to  have  expected  they  would  prob- 
ably be  repeated,  and  if  such  person  whom  they  reached  is  an  intending 
purchaser  and  is  thereby  reasonably  induced  to  purchase  and  pay  for 
such  land,  or  some  of  it,  then  the  estoppel  would  apply,  although  it 
might  turn  out  tiiat  the  party  making  such  statements  acted  under 
a  mistake  as  to  the  truth  of  the  matter.'*  We  think  that  under  the 
facts  of  the  case  the  charge  was  a  correct  statement  of  the  law.  The 
assignment  is  overruled. 

The  plaintiff  requested  and  the  court  refused  to  give  the  following 
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special  charge:  "That  before  you  can  find  for  the  defendants  on  the 
issue  of  estoppel,  you  must  believe  from  the  evidence,  by  a  preponder- 
ance thereof,  that  C.  Bender  made  the  statements  testified  to  by  the 
witnesses  McWilliams  and  Bryan;  and  further  that  same  were  com- 
municated to  the  defendant  B.  E.  Brooks,  and  that  such  statements 
were  made  by  C.  Bender  with  knowledge  of  the  facts  concerning  his 
rights;  (2)  B.  E.  Brooks  must  have  been  ignorant  of  the  truth  of 
the  matter  concerning  which  said  statements  were  made;  (3)  said 
statements  must  have  been  made  with  the  intention  upon  the  part  of 
C.  Bender  that  B.  E.  Brooks  should  act  upon  them;  and  (4)  the 
said  B.  E.  Brooks  must  have  been  induced  by  such  statements  to  act 
upon  them  to  his  injury;  and  unless  you  so  believe,  you  will  find 
against  the  defendants  on  the  issue  of  estoppel/^  The  refusal  of  the 
court  to  give  this  charge  is  inade  the  basis  of  appellants'  thirty-first 
assignment. 

We  think  the  charge  is  wrong  in  two  important  particulars;  first,  it 
contains  the  instruction  that  the  statements  made  to  Mrs.  Bryan  and 
McWiliams,  in  order  to  create  an  estoppel,  must  have  been  made  by 
Bender  with  knowledge  of  the  facts  concerning  his  rights,  and  second, 
that  such  statements  must  have  been  made  with  the  intention  that 
Brooks  should  act  upon  them.  Ordinarily  the  rule  is  that  the  truth 
concerning  material  facts  represented  must  be  known  to  the  party  at 
the  time  when  his  conduct  relied  upon  to  create  the  estoppel  takes 
place,  or  else  the  circumstances  must  be  such  that  a  knowledge  of  the 
truth  is  necessarily  imputed  to  him.  This  last  was  omitted  from  the 
requested  charge.  But  the  rule  that  an  actual  knowledge  of  the  truth 
is  indispensable  is  not  universal.  It  applies  in  full  force  only  in  cases 
where  the  conduct  creating  the  estoppel  consists  of  silence  or  acquie- 
scence. It  does  not  apply  where  the  party  sought  to  be  estopped, 
although  ignorant  or  mistaken  as  to  the  real  facts,  was  in  such  posi- 
tion that  he  ought  to  have  known  them,  so  that  knowledge  will  be  im- 
puted to  him.  In  such  case  ignorance  or  mistake  will  not  prevent  an 
estoppel.  Nor  does  the  rule  apply  to  a  party  who  has  not  simply 
acquiesced,  but  whose  affirmative  acts  and  words  have  thus  misled 
another;  nor  does  it  apply  in  cases  of  mere  acquiescence  when  the 
ignorance  of  the  real  facts  was  occasioned  by  culpable  negligence.  2 
Pom.  Eq.  Jur.,  sec.  809;  Weinstein  v.  Natl.  Bank  of  Jefferson,  69 
Texas,  38. 

The  second  particular  in  which  the  requested  instruction  was  wrong 
was  that  the  statement  must  have  been  made  with  the  intention  on 
the  part  of  Bender  that  Brooks  should  act  upon  them,  as  elsewhere 
referred  to  in  this  opinion.    The  assignment  is  overruled. 

For  the  reasons  last  above  stated  the  court  did  not  err  in  refusing 
to  give  the  thirty-sixth  special  charge  asked  by  plaintiff  and  intervener, 
and  their  thirty-second  assignment  raising  the  point  is  overruled. 

It  was  not  error  to  refuse  the  second  special  charge  asked  by  plain- 
tiff and  intervener.  There  was  no  evidence  to  warrant  a  charge  based 
upon  the  theory  that  Brooks  or  his  attorney  sent  McWilliams  or 
Mrs.  Bryan  to  Bender  to  procure  the  quitclaim'  deed.  This  answers 
also  appellants'   thirty-seventh   and   thirty-eighth   assignments   which. 
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for  the  reason  that  there  was  no  evidence  to  warrant  the  charges  there 
referred  to,  are  overruled.  We  think,  however,  that  the  fifth  and 
twelfth  special  charges,  requested  by  the  same  parties,  were  in  the 
main  correct  and  that  the  substance  of  the  same  should  have  been 
given. 

The  thirty-fifth  assignment,  in  so  far  as  it  is  based  upon  the  refusal 
to  give  special  charge  No.  2,  is  overruled,  but  sustained  as  to  the  re- 
fusal to  give  the  fifth  and  twelfth. 

The  forty-fourth  assignment  complains  of  that  part  of  the  court's 
general  charge  which  instructed  in  effect  that  defendant,  W.  E.  Sharp, 
did  not  claim  any  interest  in  the  land  in  controversy  and  that  in  no 
event  could  the  jury  find  against  him.  Sharp  was  sued  for  the  land, 
and  answered  by  general  denial  and  plea  of  not  guilty.  In  the  ab- 
sence of  a  disclaimer  by  him  and  upon  his  failure  to  show  title  to 
the  land  the  court  should  have  instructed  the  jury  to  find  for  plain- 
tiffs for  the  land  as  against  him,  in  the  event  they  showed  title  in 
themselves. 

The  other  assignments  of  error  presented  by  appellants  which  have 
not  been  specifically  passed  upon  herein  have  been  examined  by  us  and 
found  to  point  out  no  reversible  errors. 

We  come  now  to  a  consideration  of  the  cross-assignments  of  error, 
and  the  independent  propositions  presented  by  appellees. 

The  first  cross-assignment  is  that  "The  lower  court  erred  in  its 
general  charge  in  instructing  and  charging  the  jury  that  the  inter- 
vener had  title  to  the  land  sued  for,  instead  of  charging,  as  a  matter 
of  law,  upon  the  undisputed  facts  that  the  title  was  in  the  defendants/' 

We  do  not  think  the  court  committed  error  in  this  regard.  It  would 
serve  no  useful  purpose,  we  think,  to  set  out  at  length  the  evidence 
introduced  on  the  issue  of  title,  or  to  discuss  the  legal  principles  in- 
volved, but  it  is  sufficient  to  refer  to  the  very  satisfactory  opinion  of 
Associate  Justice  Neal  in  Mason  v.  Bender,  97  S.  W.,  715,  and  to  say 
that  the  conclusions  there  reached  appear  to  be  sound,  and  are  adopted 
by  us  as  our  conclusions  in  disposing  of  the  above  cross-assignment, 
which  is  overruled. 

We  can  not  agree  with  appellees  that  upon  the  undisputed  facts 
relating  to  the  issue  of  estoppel  the  verdict  must;  as  a  matter  of  law, 
have  been  for  the  defendants.  While  pretermitting  a  discussion  of  the 
evidence  introduced,  we  think  it  sufficient  to  say,  in  our  opinion,  it 
raised  the  issue,  but  was  not  such  as  to  compel  a  finding  for  appellees. 

Appellees'  second  cross-assignment  relates  to  the  measure  of  dam- 
ages. This  assignment  is  disposed  of  by  the  answer  of  the  Supreme 
Court  to  the  question  certified  by  us,  and  we  need  do  no  more  than 
refer  to  the  rule  there  given  as  to  the  correct  measure  of  damages  in 
this  case.    103  Texas,  329. 

Reversed  and  remanded. 
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E.  A.  HUBEB  ET  AL.  V.  JCLIA  HiLL  BT  AL. 
Decided  June  8,   1910. 

1. — CoBtraot — ^Knowledffe  of  Ilioti. 

In  a  suit  upon  a  promissory  note  given  lor  the  purchase  money  of  grow- 
ing timber,  the  defense  being  that  the  payor  had  been  induced  to  execute  the 
note  by  false  representations  of  the  payee  concerning  the  quantity  and  quality 
of  the  timber,  evidence  considered  and  held  to  support  a  finding  that  the  par- 
ties to  the  contract  stood  and  dealt  upon  a  footing  of  equality  as  to  knowledge 
of  the  facts  and  that  the  contract  was  therefore  binding. 

2. — Same — Sale  of  Timber — ^Besoriptlon. 

A  contract  for  the  sale  of  timber  growing  upon  an  excess  or  surplus  of  land 
over  and  above  a  certain  number  of  acres  of  timber  previously  sold  to  another 
party,  considered,  and  held  to  sufficiently  identify  the  land  and  timber  referred 
to  in  the  contract. 

3. — Appeal — ^Brief — ^IniiiiBcient  Statement. 

As  a  substitute  for  a  statement  of  the  evidence  pertinent  to  an  assiffnment 
of  error,  a  reference  in  the  brief  to  the  whole  of  the  findings  of  fact  t>y  the 
trial  judge,  will  not  be  accepted  as  a  compliance  with  the  rule  on  that  subject. 

4. — Same— Grouping  Assignmenti. 

When  assignments  of  error  which  refer  to  different  subjects  are  grouped 
and  are  not  followed  by  proper  statements,  they  will  not  be  considered  on 
appeal. 

Appeal  from  the  Gist  Judicial  District,  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Chas.  L.  Michael,  for  appellants. 

Fisher,  Sears  and  Campbell  and  Origgs  &  Barkley,  for  appellees. 

PLY,  Associate  Justice. — Julia  Hill,  joined  by  her  husband,  George 
A.  Hill,  sued  K.  A.  Huber  and  Frank  Thoms  on  a  promissory  note 
for  $905.86,  executed  by  them  on  March  18,  1908,  bearing  eight  percent 
interest,  in  which  the  consideration  was  stated  to  be  timber  on  196% 
acres  of  land,  sold  by  the  Hills  to  Huber,  being  excess  land  embraced 
in  a  contract  with  Clara  E.  and  L.  W.  Murdock.  Thoms  was  sought 
to  be  held  as  a  surety  on  the  note. 

Appellants  pleaded  general  and  special  demurrers  and  general  denial, 
and  set  up  a  contract  of  the  Murdocks  with  the  Hills,  contract  of 
Murdocks  and  Huber,  fraudulent  representations  by  Hills  to  Huber. 
failure  of  consideration,  and  filed  a  cross-action  against  the  Murdocks 
and  Hills. 

Clara  E.  Murdock  and  her  husband,  L.  W.  Murdock,  filed  a  cross- 
action  against  Huber,  alleging  that  he  was  indebted  to  them  on  a  cer- 
tain contract  in  the  sum  of  $446.66;  that  they  had  entered  into  a 
contract  with  Hill  and  wife  by  which  they  acquired  the  timber  on  a 
certain  tract  of  land,  estimated  to  contain«?58  acres;  that  in  their 
contract  with  the  Hills  it  was  agreed  that  their  contract  executed  to 
the  Hills  should  be  paid  in  installments  of  $461,  and  upon  payment  of 
each  installment  title  to  the  timber  of  100  acres  o€  land  should  pass 
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to  them,  the  right  of  selection  of  the  particular  land  being  given  to 
them ;  that  the  cross-plaintiffs  had  paid  to  the  Hills  all  of  their  note  • 
except  $880,  and  had  acquired  title  to  the  timber  of  500  acres  of  land, 
and  that  the  Hills  then  sold  the  balance  of  $880  due  on  the  note  to 
K.  A.  Huber;  and  that  the  Hills,  claiming  an  excess  in  the  land  of 
196^^  acres,  conspired  with  Huber  ib  defraud  the  cross-plaintiffs  out 
of  the  timber  acquired  by  them,  it  being  the  purpose  to  locate  said 
excess  on  the  land  from  which  timber  had  not  been  cut,  so  that  Huber 
could  obtain  the  best  timber  at  a  less  price  than  he  had  agreed  to  pay 
the  Murdocks,  and  which  they  had  sold  to  him  at  a  fixed  price.  That 
in  pursuance  of  the  conspiracy,  Huber,  at  the  suggestion  of  Hill,  at- 
tempted to  set  apart  to  cross-plaintiffs  five  hundred  acres  of  land 
from  which  the  timber  had  been  cut.  That  the  Murdocks  paid  off  the 
$880  to  Hill  on  account  of  Huber,  but  that  Hill  had  refused  to 
surrender  the  notes;  that  upon  such  payment  the  Murdocks  became 
entitled  to  the  timber  on  100  acres  of  land,  the  timber  only  on  500 
acres  having  been  cut.  That  in  1908  the  cross-plaintiffs  had  an  ac- 
counting with  Huber,  in  which  it  was  agreed  that  upon  a  payment  of 
$1,600  they  would  release  him  from  further  liability,  and  that  in  pur- 
suance of  that  agreement  Huber  had  paid  them  all  but  $446.56,  in 
which  sum  he  was  still  indebted  to  them,  and  that  he  would  have  paid 
that  balance  but  for  an  injunction  obtained  by  the  Hills.  That  after 
the  issuance  of  the  injunction  Huber  did  not  cut  any  timber  on  land 
affected  by  it  but  cut  100,000  feet  off  of  other  land  which  was  subject 
to  the  lien  of  cross-plaintiffs,  but  which  was  seized  and  converted,  under 
a  writ  of  attachment,  by  the  Hills. 

The  cause  was  heard  by  the  court  without  a  jury,  and  judgment 
was  rendered  in  favor  of  the  Murdocks  as  against  Huber  for  $446.56, 
with  foreclosure  of  a  lien  to  secure  it  on  all  the  pine  timber  10  inches 
in  diameter,  18  inches  from  the  ground,  on  758  acres  of  land,  de- 
scribed by  field  notes;  that  one-third  of  certain  money  in  the  hands 
of  the  sheriff  be  paid  to  the  Murdocks,  and  that  they  should  recover 
of  the  Hills,  and  Huber  and  Thoms  one-third  of  the  pine  lumber  on 
the  ground  of  the  758  acres  of  land;  that  the  Hills  should  recover  of 
Hulir  and  Thoms  $905.85  with  interest  at  eight  percent  from  March 
18,  1908,  and  a  lien  was  foreclosed  on  the  timber  on  an  undivided 
1961^  acres  of  land  out  of  a  tract  of  754.57  acres  of  land,  described 
by  metes  and  bounds,  and  on  several  other  tracts.  This  appeal  is 
prosecuted  by  Huber  and  Thoms. 

In  1906,  Hill  and  wife  sold  to  Murdock  and  wife,  all  of  the  timber 
on  758  acres  of  land  10  inches  in  diameter  18  inches  from  the  ground, 
for  $800  cash  and  a  note  for  $2,700.  For  the  $800  title  to  all  the 
timber  on  100  acres  passed  to  Mrs.  Murdock,  and  the  title  to  all  the 
other  timber  remained  in  the  Hills,  100  acres  of  timber  passing  to 
Murdock  on  pajnnent  of  each  $461.  The  Murdocks  paid  off  the  whole 
of  the  note  given  to  the  Hills.  In  January,  1907,  the  Murdocks  sold 
their  rights  in  the  timber  to  Huber,  at  first  for  $3  a  thousand  feet, 
afterwards  for  the  sum  of  $1,600,  all  of  which  he  paid  except  $446.56. 

On  March  18,  1908,  Hill  and  wife  sold  to  Huber  the  timber  on 
196%  acres,  which  was  a  part  of  the  land  in  excess  of  the  758  acres 
conveyed  to  the  Murdocks,  for  905.86,  for  which  he  gave  his  note  with 
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Frank  Thorns  as  security.     He  has  not  paid  the  same^  nor  any  part 
•thereof. 

There  is  no  representation  made  in  the  note  as  to  the  size  of  the 
timber,  nor  as  to  the  amount.  It  is  merely  described  as  **the  timber 
on  196-5/10  acres,  being  the  excess  land  also  embraced  in  a  contract 
with  Clara  E.  Murdock  and  L.  W.  Murdock.'^  Hill  swore  that  he 
made  no  representations  as  to  where  the  land  was  situated,  nor  what 
kind  of  land  it  was.  Huber  knew  the  land  and  had  been  for  a  time 
cutting  timber  oflE  of  it.  It  was  as  open  to  his  inspection  as  to  that 
of  Hill.  The  court  was  justified  in  finding  that  the  charge  of  fraud 
on  Hill's  part  was  not  established  by  the  evidence.  The  contract  was 
not  made  with  reference  to  any  certain  196^^  acres  of  land,  but  in 
regard  to  a  part  of  land  in  excess  of  the  758  acres  of  land,  the  timber 
on  which  had  been  sold  to  the  Murdocks.  Hill  could  not  have  known 
where  the  excess  was,  because  he  did  not  know  what  part  had  been 
set  apart  to  the  Murdocks.  Huber  must  have  known  the  part  desig- 
nated as  belonging  to  the  Murdocks,  if  tliere  had  been  a  designation, 
as  he  had  bought  out  the  Murdocks.  Huber  had  a  mill  on  the  land 
and  was  more  familiar  with  it  than  was  Hill.  He  must  have  relied 
on  his  own  judgment  in  making  the  purchase.  Garrett  v.  Burleson, 
25  Texas  Supp.,  41;  Grymes  v.  Sanders,  93  U.  S.,  55. 

As  said  in  the  last  case  cited:  **The  parties  in  dealing  with  the 
property  in  question  stood  upon  a  footing  of  equality.  They  judged 
and  acted  respectively  for  themselves.  The  contract  was  deliberately 
entered  into  on  both  sides.  The  appellant  guaranteed  the  title  and 
nothing  more.  The  appellees  assumed  the  payment  of  the  purchase 
money.  They  assumed  no  other  liability.  There  was  neither  obligation 
nor  liability  on  either  side,  beyond  what  was  expressly  stipulated.  If 
the  property  had  proved  unexpectedly  to  be  of  inestimable  value,  the 
appellant  could  have  no  further  or  other  claim.  If  entirely  worthless, 
the  appellees  assumed  the  risk,  and  must  take  the  consequences." 

The  appellants  never  denied  their  liability  until  just  before  the  suit 
was  instituted.  Hill  thought  there  was  enough  timber  on  the  land  to 
secure  him  even  after  this  suit  was  instituted,  but  afterwards  dis- 
covered that  it  had  all  been  cut,  presumably  by  Huber.  The  land 
was  designated  in  the  contract  by  reference  to  a  map  to  be  attached 
to  the  contract,  and  Huber  knew  exactly  where  it  was  situated.  There 
was  no  warranty  as  to  the  amount  or  quality  of  the  timber  in  the  con- 
tract. The  court  did  not  err  in  refusing  to  find  that  there  was  no 
timber  on  the  land  when  the  contract  was  made.  Wolfkill,  a  witness 
for  appellants,  swore  that  the  timber  on  the  outside  of  the  758  acres 
would  make  about  30,000  feet. 

The  Murdocks,  the  Hills  and  appellants  all  recognized  the  right  of 
the  Hills  to  sell  any  surplus  over  the  758  acres  of  land,  and  under 
the  terms  of  the  contract  between  the  Murdocks  and  Hills  the  timber 
on  any  excess  of  land  over  758  acres  was  to  be  paid  for  by  the  Mur- 
docks, and  Huber  having  assumed  that  contract,  was  bound  to  pay  such 
amount  to  the  Hills.  The  amount  specified  in  the  note  of  Huber  to 
Hill  was  merely  an  agreement  as  to  what  was  due  over  and  above  the 
timber  on  the  758  acres.  The  Hills,  by  their  contract  of  January  16, 
1907,  only  sold  to  Huber  the  unfulfilled  part  of  their  contract  with  the 
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Murdocks  for  $880.  This  disposes  of  the  third  and  fourth  assignments 
of  error. 

Hill  swore  that  he  made  no  representations  to  Huber  as  to  the  tim- 
ber on  the  196^  acres  of  land,  and  his  testimony  was  sufficient  to  up- 
hold the  finding  of  the  court  that  fraud  had  not  been  proved.  Tne 
judge  who  tried  the  case  was  the  judge  of  the  credibility  of  the  wit- 
nesses^ and  his  judgment  thereon  is  binding  on  this  court.  This  dis- 
poses of  the  fifth  and  sixth  assignments  of  error. 

Huber  was  on  the  Harris  tract  of  land,  had  a  sawmill  thereon  and 
was  familiar  with  the  timber  on  it.  He  must  have  taken  his  chances 
on  the  amount  of  timber  on  the  land,  and  did  not  rely  on  any  repre- 
sentations made  by  Hill. 

Assignments  of  error  nine,  ten,  eleven  and  twelve  are  overruled. 
The  failure  to  attach  a  map  of  the  land  to  the  contract  between  Hill 
and  Huber  did  not  invalidate  the  contract.  The  land  was  sufficiently 
identified  by  its  description  of  an  excess  of  196^  acres  over  the  758 
acres  sold  to  Murdock.  There  is  nothing  in  the  record  that  indicates 
that  the  map  was  not  attached  to  the  contract.  Appellants  assume 
in  their  brief  that  the  map  was  not  attached  to  the  contract,  but  fail 
to  point  out  any  evidence  to  that  effect.  There  was  evidence  tending 
to  show  that  the  contract  was  made  with  the  map  before  the  parties. 
It  is  contended  by  appellants  that  no  designation  was  made  of  the 
land  to  which  Murdock  was  entitled,  and  if  that  be  true  the  Murdock 
land  could  not  have  been  designated  on  the  map,  and  it  could  have 
added  nothing  to  the  description  of  the  1961/^  acres.  It  is  clear  that 
neither  of  the  parties  knew  the  exact  location  of  Murdocks'  land  and 
that  they  were  contracting  as  to  the  land  remaining  after  Murdocks* 
land  was  designated  and  set  apart  to  him. 

The  statement  under  the  thirteenth  assignment,  as  well  as  others, 
refers  to  the  whole  of  the  findings  of  fact,  which  necessitates  a  scan- 
ning of  the  same  to  find  the  special  finding  referred  to.  This  is  not 
the  kind  of  statement  contemplated  by  the  rules,  and  this  court  might 
well  refuse  to  consider  such  a  statement.  We  find,  however,  that  in 
the  16th  finding  of  facts  the  court  concluded  that  a  designation  of 
the  land  "attempted  to  be  made  by  Hill  and  Huber  as  per  letter  of 
March  19,  1908,  was  not  authorized  or  equitable  as  to  Murdock.*'  How 
that  finding  could  have  had  any  effect  on  appellant's  cause  is  not 
apparent  and  it  is  not  attempted  to  be  shown  in  the  brief  although 
nearly  two  pages  are  devoted  to  that  finding. 

The  fourteenth  assignment  of  error  is  that  *'the  court  erred  in  find- 
ing as  a  fact  that  Huber  defaulted  in  his  payment  before  making  a  kind 
of  lump  settlement  wherein  they  agreed  on  $1,600  to  be  paid  by 
Huber."  Again  the  whole  findings  of  fact  are  referred  to;  but  the 
assignment  is  not  supported  by  anything  found  therein.  The  court 
found  nothing  as  to  Huber  having  defaulted  in  his  payments.  The 
only  finding  was:  **Huber  having  difficulty  in  paying,  he  and  Mur- 
dock made  a  kind  of  lump  settlement  in  which  they  agreed  on  $1,600 
to  be  paid  by  Huber,  of  which  all  but  $446.56  has  been  paid.'*  That 
finding  was  amply  sustained  by  the  facts. 

If  all  the  timber  has  been  cut  oflF  the  whole  land  as  contended  by 
appellant,  we  are  unable  to  understand  how  the  foreclosure  of  a  lien 
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on  the  timber  on  the  whole  tract,  if  such  foreclosure  had  been  or- 
dered, could  in  anywise  affect  appellants.  There  was,  however,  a  fore- 
closure only  on  timber  on  196V^  acres  of  land. 

The  seventeenth,  eighteenth,  nineteenth  and  twentieth  assignments 
of  error  are  grouped,  and  two  of  them  refer  to  findings  about  an 
attachment  and  two  to  findings  about  an  injunction.  They  refer  to 
totally  different  subjects  and  are  not  followed  by  proper  statements, 
and  will  not  be  considered. 

The  twenty-first  assignment  of  error  is  without  merit.  The  title 
to  the  timber  on  the  758  acres  did  not  fail. 

The  twenty-second  assignment  of  error  is  disposed  of  in  considering 
other  assignments. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  J.  A. 

Gilbert  and  J.  J.  Coker. 

Decided  June  8,   1910. 

1. — Overflow— -Damages — Pleading. 

Petition  in  an  action  for  injury  to  growing  crops  by  causing  overflow  of 
the  premises  sufficiently  alleges  the  damages  where  it  shows  the  amount  in 
which  the  value  of  the  yield  of  the  crops  was  lessened  thereby. 

8. — Same — Charge. 

A  statement  of  plaintiff's  claim  in  the  charge  as  one  for  present  injuries  to 
growing  crops,  plaintiff  claiming  decrease  in  probable  ^ietd,  was  not  mis- 
leading, where  the  jury  were  also  referred  to  the  petition  for  a  full  statement 
of  the  cause  of  action.  If  a  more  complete  statement  was  desired  a  charge 
thereon  should  have  been  prepared  and  requested. 

8. — ^Injury  to  Crops — ^Landlord  and  Tenant — ^Parties. 

In  an  action  for  injury  to  growing  crops  which  a  tenant  was  raising  on 
shares,  though  the  landlord  is  not  a  necessary  party,  he  has  not  been  held  an 
improper  one,  and  if  he  were,  his  joinder  as  plaintiff  would  be  error  not 
prejudicial  to  defendant,  and  not  ground  for  reversal. 

4.— Growing  Crops — Sale  After  Injury. 

The  sale  by  a  tenant  of  his  interest  in  a  growing  crop  after  it  has  been 
damaged  by  overflow  by  another's  wrongful  act  does  not  transfer  his  right  of 
action  for  the  damages  nor  present  an  obstacle  to  his  recovery. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  T.  J.  Lawhon. 

W.  E,  Spell  and  Luther  Nickels,  for  appellant. — The  proper  measure 
of  damages  in  this  ease  was  the  difference  between  the  values  of  tlie 
several  crops  immediately  before  the  infliction  of  the  injuries  and  their 
values  immediatelv  after  the  infliction  thereof*  Texas  &  P.  Ry.  Co.  v. 
Bayliss,  62  Texa8,''572 ;  Texas  &  P.  By.  Co.  v.  Schofield,  72  Texas,  397; 
International  &  G.  K  Ey.  Co.  v.  Pape,  73  Texas,  601 ;  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  McGowan,  73  Texas,  355;  Jones  v.  George,  56  Texas,  149; 
Jones  V.  George,  61  Texas,  361. 

Said  allegations  covered  and  contemplated  items  of  damages  which 
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were  too  remote  and  speculative  and  uncertain  to  warrant  a  recovery 
thereupon.  Texas  &  P.  Ey.  Co.  v.  Bayliss,  62  Texas,  672;  Jones  v. 
George,  56  Texas,  154;  Jones  v.  George,  61  Texas,  361;  Sabine  &  E. 
T.  By.  Co.  V.  Joachimi,  68  Texas,  458 ;  Texas  &  P.  Ey.  Co.  v.  Schofield, 
72  Texas,  497;  International  &  G.  N.  By.  Co.  v.  Pape,  73  Texas,  501; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  McGowan,  73  Texas,  355. 

In  this  case  the  tenant  was  invested  with  all  the  rights  of  his  land- 
lord and  he  was  the  proper  party  to  sue  for  and  recover  the  entire 
damage  caused  by  appellant's  wrongful  conduct,  if  any.  Texas  &  P. 
By.  Co.  V.  Bayliss,  62  Texas,  574;  Bailway  Co.  v.  Heard,  3  App.,  C. 
C.  (Willson)  397. 

Plaintiff  Coker  having  sold  his  interest  in  the  crops  in  question  to 
one  J.  E.  Smith  on  or  about  the  10th  day  of  July,  1908,  a  date  prior 
to  the  maturity  of  the  crops,  he  had  no  right  under  the  law  to  sue 
for  and  recover  damages  caused  by  reason  of  injuries  to  such  crops. 
Texas  &  P.  Ey.  Co.  v:  Bayliss,  62  Texas,  572;  Texas  &  P.  By.  Co.  v. 
Schofield,  72  Texas,  497;  International  &  G.  N.  By.  Co.  v.  Pape,  73 
Texas,  601;  Gulf,  C.  &  S.  F.  By.  Co.  v.  McGowan,  73  Texas,  355; 
Jones  V.  George,  56  Texas,  149;  Jones  v.  George,  61  Texas,  361. 

J.  V.  Morris,  for  appellee. — ^While  the  rule  of  damage  for  injury  to 
growing  crops  is  the  difference  between  the  value  of  the  crops  just 
before  and  just  after  the  infliction  of  the  injury,  yet  the  most  satis- 
factory way  of  arriving  at  that  damage  is  to  find  what  the  yield  would 
have  been  but  for  the  acts  of  damages,  and  from  that  take  the  cost  of 
any  additional  labor  in  making  and  marketing  the  additional  amounts 
of  crops  and  the  amount  of  crops  actually  made.  Gulf,  C.  &  S.  P. 
By.  Co.  v.  McGowan,  73  Texas,  362;  International  &  G.  N.  By.  Co. 
V.  Pape,  73  Texas,  501 ;  Galveston,  etc..  By.  Co.  v.  Barsky,  2  Texas  Civ. 
App.,  545;  Bailway  Co.  v.  Jackson,  103  S.  W.,  710;  Milling  Co.  v. 
Langford,  32  Texas  Civ.  App.,  401;  M.,  K.  &  T.  By.  Co.  v.  Gilbert, 
124  S.  W.,  434. 

While  J.  J.  Gilbert,  the  landlord,  under  the  decisions  of  our  courts, 
was  not  a  necessary  party  to  the  suit  to  enable  the  tenant  to  recover 
for  the  damaged  crop,  yet  he  was  a  proper  party,  and  appellant  suf- 
fered no  injury  because  of  the  court^s  having  refused  his  special  charge. 
Horsely  v.  Moss  &  Pennington,  5  Texas  Civ.  App.,  341;  Bentfrow  v. 
Lancaster  &  Turner,  10  Texas  Civ.  App.,  321. 

The  cause  of  action  against  the  appellant  in  favor  of  Gilbert  and 
Coker  for  injuries  to  their  crops  was  not  a  part  of  the  crops  and  did 
not  pass  to  Smith  upon  the  sale  of  the  damaged  crops  to  him  by 
Coker.    Texas  &  P.  Ey.  Co.  v.  Maddox,  26  Texas  Civ.  App.,  297. 

BICE,  Associate  Justice. — Appellees  brought  this  suit  against 
appellant  for  the  recovery  of  damages  alleged  to  have  been  sustained 
by  them  to  their  growing  crops  in  the  year  1908,  resulting  from 
overflows  on  account  of  the  failure  of  appellant  to  provide  sufficient 
sluices  and  culverts  to  carry  oflf  the  surface  water  falling  upon  the 
land  of  appellee  Gilbert  adjoining  the  right  of  way  of  appellant,  which 
was  being  cultivated  during  said  year  by  appellee  Cok^r  on  shares  as 
a  tenant  of  Gilbert. 
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There  was  a  jury  trial  resulting  in  a  verdict  and  judgment  in  behalf 
of  appellees,  from  which  this  appeal  is  prosecuted. 

There  is  no  assignment  of  error  assailing  the  verdict  on  the  ground 
of  the  insufficiency  of  the  evidence,  but  appellant,  by  several  assign- 
ments, complains  of  the  insufficiency  of  the  petition,  to  which  it  ad- 
dressed a  general  demurrer  and  what  is  termed  a  special  demurrer 
(but  which,  in  effect,  is  nothing  more  than  a  general  demurrer),  on 
the  groimd  that  the  items  of  damages  alleged  were  speculative  and 
too  remote  to  sustain  a  recovery.  The  fourth  paragraph  of  the  peti- 
tion against  which  these  demurrers  are  leveled,  substantially  alleges  that 
between  March  1st  and  June  20th,  1908,  it  rained  almost  continuously 
in  the  vicinity  of  said  farm,  which  rains  created  a  great  amount  of 
surface  water,  and  that  said  water,  on  each  and  every  occasion,  accumu- 
lated on  and  along  the  roadbed  of  the  defendant,  and  backed  over  the 
plaintiffs'  land  and  stood  upon  their  crops,  whereby  the  yield  of  their 
several  crops  was  lessened  and  decreased  to  the  respective  amounts  set 
out  in  their  petition.  Appellant  asserts  that  plaintiffs  were  not  en- 
titled to  recover  damages  on  account  of  the  diminished  yield,  but 
insists  that  their  recovery  should  be  limited  to  the  present  injuries  to 
the  crops  as  they  stood  in  the  field. 

We  are  inclined  to  believe  that  the  petition  states  a  good  cause  of 
action,  and  that  the  demurrers  were  properly  overruled.  See  Inter- 
national &  G.  N.  By.  Co.  V.  Pape,  73  Texas,  601,  where  Judge  Gaines, 
in  commenting  upon  the  measure  of  damages  to  a  growing  crop,  says: 
"It  seems  to  us  that,  as  a  general  rule,  the  most  satisfactory  means  of 
arriving  at  the  value  of  a  growing  crop  is  to  prove  its  probable  yield 
under  proper  cultivation,  the  value  of  such  yield  when  matured  and 
ready  for  sale,  and  also  the  expense  of  such  cultivation,  as  well  as 
the  cost  of  its  preparation  and  transportation  to  market.  The  differ- 
ence between  the  value  of  the  probable  crop  in  the  market  and  the 
expense  of  maturing,  preparing  and  placing  it  there  will,  in  most  cases, 
give  the  value  of  the  growing  crops  with  as  much  certainty  as  can  be 
attained  by  any  other  method.''  See  also  Missouri,  K.  &  T.  By.  Co. 
V.  Gilbert,  124  S.  W.,  434.  We  therefore  overrule  all  assignments 
complaining  of  the  insufficiency  of  the  petition. 

Appellant  complains  that  the  court  erred  in  that  part  of  its  charge 
wherein  it  undertakes  to  state  the  issues,  in  that  said  paragraph  does 
not  conform  to  the  allegations  made  by  the  pleadings,  but  contradicts 
the  same,  in  stating  that  the  plaintiffs  sued  for  present  injuries  and 
damages  to  the  crops  in  question,  whereas  the  plaintiffs,  according 
to  the  allegations  of  their  petition,  sued  for  damages  by  reason  of 
the  decrease  in  the  probable  yield  of  the  crops  in  question.  We  have 
carefully  examined  the  statement  as  made  by  the  court,  and  think 
the  same  substantially  conforms  to  the  allegations  as  made  in  the 
petition.  In  addition  to  this,  the  court  refers  the  jury  to  the  plain- 
tiffs' petition  for  a  full  statement  of  the  cause  of  action,  which  we 
think  is  sufficient.  If  appellant  desired  a  more  complete  statement, 
it  was  its  duty  to  have  prepared  a  special  charge  covering  the  feature 
complained  of;  and,  failing  so  to  do,  it  is  not  entitled  to  complain. 
See  San  Antonio  &  A.  P.  By.  Co.  v.  Helm,  64  Texas,  147. 

The  pleadings  alleged  that  Gilbert  was  the  owner  of  the  land  and 
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Coker  was  his  tenant,  cultivating  the  same  on  shares,  and  the  evidence 
supported  the  allegation.  There  was  no  exception  nor  any  special  plea 
setting  up  a  misjoinder  of  parties  plaintiff;  but,  during  the  progress 
of  the  trial,  appellant  requested  the  court  to  charge  the  jury  that  the 
landlord,  Gilbert,  could  not  recover  for  any  injuries  to  the  crops,  which 
charge  was  refused,  and  its  refusal  is  assigned  as  error.  While  it  is 
held  in  Texas  &  P.  By.  Co.  v.  Bayliss,  62  Texas,  674,  that  a  landlord 
is  not  a  necessary  party  to  a  suit  brought  by  his  tenant  to  recover 
damages  to  a  crop,  it  has  not  been  held  that  he  was  not  a  proper 
party  and  in  any  event,  we  do  not  believe  that  the  refusal  to  give  the 
charge  asked  was  ground  for  reversal,  for  the  reason  that  a  failure 
to  give  the  same  could  not  injuriously  affect  the  rights  of  appellant. 
It  may  be  likened  to  a  suit  brought  for  the  recovery  of  damages  for 
personal  injuries  to  the  wife,  where  she  and  the  husband  are  joined  as 
plaintiffs,  where  it  has  been  held  that  it  is  not  only  not  necessary  to  so 
join  her,  but  is  improper,  still,  it  has  been  held  not  reversible  error 
to  do  so.  See  Lee  v.  Turner,  71  Texas,  264;  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Helm,  supra;  International  &  G.  N.  R.  Co.  v.  Doolan,  120 
S.  W.,  1118.    For  which  reason  the  assignment  is  overruled. 

The  evidence  showed  that  the  appellee  Coker,  on  the  10th  of  July, 
1908,  sold  to  J.  B.  Smith  his  interest  in  the  crop  on  said  place.  He 
did  not  sell,  however,  his  cause  of  action  against  the  appellant  for 
damages  to  the  crop;  and  it  is  contended  by  appellant  that  the  court 
erred  in  refusing  to  give  a  charge  to  the  jury  to  the  effect  that  if  plain- 
tiff Coker  had  sold  all  of  his  interest  "in  the  crops  of  corn  and  cotton 
before  their  maturity,  you  are  instructed  that  he  can  not  recover  any 
damages  in  this  case  on  account  of  the  injuries  to  said  crops,  if  any.^' 
The  pleadings  alleged  and  the  proof  showed  that  the  overflows  which 
caused  the  alleged  injury  to  the  crops  occurred  between  March  and 
June  of  said  year.  This  being  true,  we  think  the  court  properly  re- 
fused to  give  the  charge  requested.  Plaintiff  Coker  not  having  sold  his 
cause  of  action.  Smith  had  no  right  or  interest  therein,  and  to  have 
given  the  charge  would  have  been  improper  under  the  circumstances. 
We  therefore  overrule  the  sixth  as  well  as  the  seventh  assignment,  which 
substantially  present  the  same  question. 

Finding  no  error  in  the  judgment  of  the  court,  the  same  is  aflfirmed. 

Affirmed. 


J.  I.  Case  Threshing  Machine  Company  v.  Wright  Hardware 

Company. 

Decided  June  8,  1010. 

1. — Contraet — Bales — ^EzolnBive  Agency. 

A  written  contract  appointing  a  mercantile  house  agent  for  manufacturers 
in  certain  territory,  binding  it  not  to  interfere  with  or  attempt  the  control 
of  trade  within  any  other  agency  and  providing  that  it  should  he  entitled  to 
commissions  on  sales  within  its  own  territory  only  when  made  hy  itself,  was 
not  a  contract  for  the  exclusive  agency  within  such  territory.  Such  mercantile 
house  could  not  recover  frOm  the  manufacturers  commissions  on  a  sale  made 
within  such  territory,  not  hy  itself,  hut  hy  the  manufacturer's  traveling  agent. 

Vol.  LXI  Civil— 51. 
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S. — Contract — Interpretation  by  Partlei. 

Where  a  contract  was  in  writing  and  clear  in  its  terms  evidence  of  the 
interpretation  thereof  acted  on  bv  a  party  or  his  asent  is  not  receivable  to 
affect  its  construction.  There  being  nothing  in  the  contract  making  the 
agency  created  thereby  exclusive  for  certain  territory,  testimony  of  a  state 
agent  of  the  principal  that  such  contracts  were  regarded  as  exclusive  was 
immaterial 

3 

Appeal  from  the  County  Court  of  Falls  County.  Tried  below  before 
Hon.  W.  E.  Hnnnicutt. 

Spence  &  Baker  and  Edward  M.  Browder,  for  appellant. — ^The  agency 
contract  made  the  basis  of  this  suit  is  not,  as  between  the  plaintiff  and 
the  defendant,  an  exclusive  contract  of  agency,  and  does  not,  by  ex- 
press or  implied  terms,  warrant  a  recovery  by  the  plaintiff  from  the 
defendant  of  commissions  upon  sales  of  threshing  machinery  made 
wholly  by  the  defendant,  and  with  which  the  plaintiff  had  nothing  to 
do  and  no  connection  whatever.    Hammon  on  Contracts,  808. 

Frank  Oliorf,  for  appellee. — ^In  construing  contracts  of  doubtful 
meaning,  the  practical  construction  of  the  parties  to  them  may  be 
considered  and  should  control  its  interpretation.  Bounds  v.  City  of 
Hubbard,  47  Texas  Civ.  App.,  233 ;  San  Antonio  St.  Ry.  Co.  v.  Adams, 
87  Texas,  125;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Johnson,  74  Texas, 
256. 

JENKINS,  Associate  Justice. — ^This  suit  was  originally  brought 
by  appellee,  an  incorporated  mercantile  company,  in  Justice's  Court, 
to  recover  $120  claimed  to  be  due  as  commissions  on  the  sale  of  cer- 
tain machinery.  Judgment  was  rendered  for  appellant,  but  on  appeal 
to  the  County  Court,  appellee  obtained  judgment  for  the  amount  sued 
for  with  interest. 

Appellant  has  assigned  a  number  of  errors,  but  the  view  which  we 
take  of  the  evidence  renders  it  necessary  for  us  to  pass  on  only  one 
of  said  assignments.  The  undisputed  evidence  shows  that  the  appellee 
had  nothing  to  do  with  making  the  sale,  and  if  it  is  entitled  to  recover 
at  all,  it  must  be  upon  the  ground  of  exclusive  agency.  The  sale  was 
made  by  a  traveling  salesman  of  appellant  to  a  party  in  the  trade 
territory  of  the  town  of  Lott.  In  December,  1906,  by  an  instrument  in 
writing,  the  appellant  appointed  the  appellee  its  agent  for  the  year 
1906,  to  sell  its  machinery  at  Rosebud  where  appellee  was  transacting 
business,  and  also  at  Lott,  where  appellee  had  a  branch  house.  Said 
instrument  authorized  appellee  to  sell  the  machinery  of  appellant  in 
the  trade  territory  of  Rosebud  and  of  Lott,  setting  out  in  detail  the 
manner  in  which  said  business  should  be  conducted,  and  agreeing  to 
pay  commissions  on  all  sales  made  in  accordance  therewith  "within  the 
proper  territory,  hy  or  through  the  agency  of  the  said  agent  and  not 
otherwise."  There  is  certainly  no  direct  statement  in  this  instrument 
that  the  appellee  should  have  the  exclusive  right  to  sell  said  machinery 
in  said  territory.  To  sustain  his  theory  that  this  was  a  contract  for 
exclusive  agency  appellee  relies  upon  a  clause  in  the  contract  which 
bound  appellee  "not  to  interfere  with  or  attempt  to  control  the  trade 
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of  persons  seeking  to  purchase  through  or  negotiate  with  any  other 
agency/*  This  clearly  limits  the  territory  in  which  the  agent  is  au- 
thorized to  make  sales,  but  it  does  not  give  him  exclusive  control  of 
said  territory.  We  may  reasonably  presume  that  like  contracts  were 
made  with  all  other  agents  appointed  by  the  appellant;  and,  such 
being  the  case,  appellee  might  have  safely  counted  upon  its  territory 
not  being  invaded  by  other  agents  appointed  by  appellant;  for  it  would 
not  be  probable  that  any  other  agent  would  invade  such  territory  if 
he  knew  that  he  would  get  no  commission  on  sales  made  therein.  But 
suppose  some  other  agent,  operating  under  a  like  contract,  had  invaded 
appellee's  territory  and  made  a  sale  of  appellant's  machinery,  would 
such  sale  have  been  void  for  want  of  authority?  Not  if  the  appellant 
saw  fit  to  ratify  said  sale.  The  other  agent  would  simply  have  lost 
his  commission.  One  clause  of  the  contract  is  as  follows:  "No  com- 
mission shall  be  earned  or  paid  upon  any  sale  made  or  trade  sought 
in  any  territory  represented  by  another  agency  of  the  comparty,  and 
acceptance  of  any  such  sale  shall  not  be  held  a  waiver  of  this  condition/' 
This  clearly  would  have  deprived  the  agent  who  invaded  appellee's 
territory,  under  a  similar  contract,  from  claiming  commissions  on  such 
sale;  but  would  the  acceptance  of  such  sale  by  appellant  have  entitled 
the  appellee  to  commission  thereon?  The  contract  nowhere  says  so. 
On  the  contrary,  the  clause  of  the  contract  first  above  quoted  expressly 
provides  that  the  appellee  shall  be  entitled  to  commissions  on  sales  in 
his  territory  made  "by  or  through  the  agency  of  said  agent  and  not 
otherwise/'  It  was  brought  out  in  the  testimony  of  this  case  that 
the  traveling  salesman  of  appellant,  at  the  time  he  sold  the  machinery 
to  the  purchaser,  attempted  to  appoint  such  party  an  agent  of  appel- 
lant at  the  town  of  Lott,  but  the  State  agent  refused  to  ratify  said 
appointment,  for  the  reason  that  Lott  was  in  the  trade  territory  for 
which  appellee  had  been  appointed  agent ;  and,  in  this  connection,  and 
•as  his  reason  for  refusing  to  make  such  appointment,  said  State  agent 
testified:  "I  did  not  approve  and  accept  such  agency  contract,  as  we 
do  not  have  but  one  local  agent  in  a  town,  and  we  regard  our  con- 
tracts as  exclusive  contracts  of  agency."  In  construing  a  written 
contract  we  must  look  to  the  instrument  itself.  It  is  true  that  where 
a  contract  is,  to  any  extent,  ambiguous,  and  the  parties  to  such  con- 
tract have  given  it  a  practical  construction,  such  construction  will 
control  its  interpretation.  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Johnson, 
74  Texas,  256.  11  S.  W.,  1113;  San  Antonio  St.  By.  Co.  v.  Adams,  87 
Texas,  125,  26  S.  W.,  1040;  Bounds  v.  City  of  Hubbard,  47  Texas  Civ. 
App.,  233,  105  S.  W.,  56.  The  witness  who  testified,  "we  regard  our 
contracts  as  exclusive  contracts  of  agency,"  was  not  the  maker  of  nor 
one  of  the  parties  to  said  contract.  The  contract  is  signed  upon  the 
part  of  the  appellant  by  the  J.  I.  'Case  Threshing  Machine  Company,  by 
Thomas  Robinson,  Secretary;  and  it  is  stated  therein  that  the  home 
office  of  said  company  is  Eacine,  Wisconsin,  and  provides  that  no  sales 
shall  be  binding  until  accepted  by  said  company  at  its  home  oflBce  at 
Bacine.  The  contract  is  countersigned  by  said  witness,  W.  C.  Lem- 
mon,  who  had  charge  of  the  company's  branch  house  at  Dallas,  Texas, 
which,  we  take  it,  shows  that  the  appointment  was  made  on  his  recom- 
mendation.    The  contract  further  states  that  "General  agents  of  the 
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company^  bo  called,  have  no  general  agency  powers.  Their  powers 
are  limited  to  the  supervision  of  branch  houses,  and  local  agencies  in 
iheir  territory,  under  the  direction  of  the  home  oflBce  at  Racine/'  The 
witness  Lemmon  was  a  general  agent  of  this  character;  that  is,  he 
had  charge  of  the  company's  branch  house  at  Dallas.  Falls  County  was 
shown  to  be  in  his  territory.  His  statement  as  to  how  he  regarded  the 
written  contract  executed  by  his  company  could  not  bind  the  company 
nor  aid  the  court.  In  so  far  as  he,  as  the  agent  of  appellee,  acting 
within  the  scope  of  his  authority,  has  given  a  practical  construction 
to  any  ambiguous  phase  of  such  contract,  the  company  may  be  bound. 
What  practical  construction,  according  to  the  testimony,  has  he  given 
the  contract?  Simply  that  the  company  will  not  appoint  two  agents 
in  the  same  town.  This  is  all  that  is  meant  by  his  statement  as  to 
exclusive  agency. 

The  employment  of  an  agent  does  not,  in  the  absence  of  an  agree- 
ment-to  that  effect,  preclude  the  principal  from  making  the  sale; 
and  if  the  contract  should  expressly  provide  that  the^  principal  would 
not  appoint  any  other  agent  to  sell  a  specific  article,  or  to  sell  in  a 
specified  territory,  still,  if  the  contract  did  not  give  the  agent  the 
exclusive  right  to  sell  such  article,  or  to  sell  in  said  territory,  such  agent 
would  not  be  entitled  to  commission  upon  a  sale  made  by  the  principal 
without  the  assistance  of  the  agent.  Dole  v.  Sherwood,  41  Minn.,  535, 
43  N.  W.,  569;  16  Am.  St.  Rep.,  731,  5  L.  R.  A.,  720;  Golden  Gate 
Packing  Co.  v.  Farmers  Union,  55  Cal.,  606;  Gilbert  v.  Coons,  37 
111.  App.,  448 ;  Hungerford  v.  Hicks,  39  Conn.,  259 ;  Darrow  v.  Harlow, 
21  Wis.,  306,  94  Am.  Dec,  541 ;  Cyc,  vol.  31,  sec.  1517-18. 

The  facts  of  this  case  have  been  fully  developed,  the  nature  of  ap- 
pellee's agency  appearing  from  the  written  instrument  creating  such 
agency,  which  it  is  the  duty  of  the  court  to  construe;  and  it  clearly 
appearing  therefrom  that  appellee  was  not  entitled  to  commissions  in 
the  trade  territory  for  which  it  was  appointed  agent,  except  upon 
sales  made  by  or  through  its  agency,  and  the  undisputed  evidence  being 
that  appellee  had  nothing  to  do  with  making  the  sale,  we  deem  it 
unnecessary  to  remand  this  case  for  another  trial.  Wherefore  we  re- 
verse the  judgment  of  the  trial  court  and  render  judgment  for  appel- 
lant. 

Reversed  and  remanded. 


W.  S.  Rankin  v.  John  H.  Grist  et  al. 

Decided  June  8,   1010. 

Land  A^ent — ConuniBsioni — Contract  to  Pnrehase — ^Liquidated  Damages. 

A  land  agent  negotiated  a  contract  for  the  sale  of  land,  the  purchaser 
depositing  an  advance  cash  payment,  by  the  terms  of  which,  in  the  event  that 
the  purchaser  accepted  the  title  of  the  seller  or  defects  therein  pointed  out 
by  him  were  remedied  and  the  purchaser  thereupon  failed  to  make  the  further 
cash  payment  and  execute  his  notes  for  the  deferred  payments  provided  for  by 
the  terms  of  the  contract,  the  seller  should  retain  the  cash  deposit  so  made 
as  his  liquidated  damages  for  the  purchaser's  default  and  the  contract  should 
be  in  all  things  terminated.  Held  that  the  agreement,  on  account  of  such 
stipulation,    evidenced   no   completed   or    absolute   contract   to    purchase,    and, 
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the  purchaser  failing  to  comply,  the  agent  was  not  entitled  to  recover  from 
the  owner  the  commissions  promised  him  for  making  a  sale  of  the  land.  Moss 
k  Raley  ▼.  Wren,  102  Texas,  567,  followed. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  B.  E.  White. 

Roherison  &  Rohertson^  for  appellant. — There  is  no  evidence  showing 
or  tending  to  show  that  a  completed  contract  of  sale  was  ever  made 
between  said  Bankin  and  the  said  Ames.  Moss  &  Baley  v.  Wren,  102 
Texas,  567;  Wilson  v.  Ellis,  20  Texas  Ct.  Bep.,  884. 

Oeo.  Mendell,  Jr.,  for  appellee  Grist. — ^Ames  having  made  the  first 
cash  payment  of  f$566.25  and  having  accepted  the  title,  and  taking 
possession  of  and  improving  the  property  was  a  consummation  of  the 
sale  under  section  4  of  the  contract,  which  entitled  defendant  Boswell 
to  his  commission.  Smye  v.  Groesbeck,  73  S.  W.,  972;  ConkUn  v. 
Krakaur,  70  Texas,  735;  Gibson  v.  Gay,  43  S.  W.,  922. 

Failure  to  make  the  second  cash  payment  provided  for  in  the  con- 
tract, to  be  paid  January  Ist,  1909,  is  no  more  a  breach  in  the  con- 
tract of  sale,  than  the  failure  to  pay  a  purchase  money  note  at 
maturity. 

KEY,  Chiep  Justice. — ^Being  acquiesced  in  by  appellee  and  found 
correct,  we  copy  from  appellant^s  brief  the  following  statement  of  the 
nature  and  result  of  this  suit: 

**This  is  a  suit  brought  by  the  plaintiff  John  H.  Grist,  against  the 
defendants  W.  S.  Bankin  and  W.  A.  Boswell,  in  the  Justice  Court  of 
Precinct  No.  3,  Travis  County,  Texas.  The  plaintiif,  in  his  original 
petition  filed  in  said  court,  alleged  that  on  or  about  the  30th  day  of 
June,  1908,  W.  A.  Boswell  was  the  duly  authorized  agent  of  ^  the 
defendant,  W.  S.  Bankin,  to  sell  for  him  445  acres  of  land  in  Nueces 
County,  Texas;  that  as  such  duly  authorized  agent  he  sold  the  said 
land  on  said  date  to  Paul  K.  Ames,  of  the  City  of  New  York,  Ne^ 
York,  for  the  sum  of  $4,450;  that  by  virtue  of  the  said  agency  and  the 
said  sale  the  defendant  Bankin  promised  and  agreed  to  pay  to  the 
said  defendant,  Boswell,  as  commission  for  the  sale  of  said  land,  the 
sum  of  $158.25;  that  on  or  about  the  5th  day  of  January,  1909,  the 
defendant  W.  A.  Boswell  sold  and  assigned  the  said  claim  for  com- 
missions against  the  said  W.  S.  Bankin  to  the  plaintiff  John  H.  Grist 
for  the  sum  of  $100  in  cash ;  that  thereby  the  defendant  W.  S.  Bankin 
became  liable  and  bound  and  promised  to  pay  plaintiff  said  sum  of 
$158.25,  with  legal  interest  thereon  from  date  until  paid;  that  the  de- 
fendant W.  A.  Boswell  guaranteed  the  payment  of  said  claim  in  full 
to  the  said  Grist,  whereby  the  said  Boswell  became  liable  to  the  said 
Grist  in  the  said  sum  of  $158.25,  as  such  guarantor. 

"The  said  defendant,  W.  A.  Boswell,  stated  in  his  answer  that  the 
claim  sued  on  herein  was  due  to  the  plaintiff;  that  the  same  was  just, 
due  and  unpaid,  and  that  he  had  assigned  the  same  to  plaintiff  for  a 
valuable  consideration  and  had  guaranteed  the  pajrment  thereof.    The 
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defendant^  W.   S.   Rankin^  answered  by  a  general   demurrer  to  the 
plaintiff's  petition,  and  a  general  denial  of  all  the  allegations  thereof. 

"A  trial  was  had  resulting  in  a  judgment  for  the  plaintiff,  John  H. 
Grist,  against  the  defendant,  W.  A.  Boswell,  and  for  Boswell  over 
against  the  defendant,  W.  S.  Bankin,  both  of  said  judgments  being 
for  the  sum  of  $158.25,  with  interest  thereon  at  the  rate  of  six  per- 
cent per  annum  from  October  1st,  1908,  and  all  costs  of  suit.  The 
defendant,  W.  S.  Bankin,  perfected  an  appeal  to  the  County  Court 
of  Travis  County,  and  filed  therein  his  first  amended  original  answer, 
in  which  he  interposed  a  general  demurrer  to  the  plaintiff's  petition, 
and  a  general  demurrer  to  the  defendant,  W.  A.  Bosweirs,  answer  and 
cross-action  and  a  general  denial  of  the  plaintiff's  said  petition,  and 
the  said  defendant's  answer.  The  general  demurrers,  both  in  the  Justice 
and  County  Courts,  were  overruled,  to  which  ruling  of  the  court  defend- 
ant, W.  S.  Bankin,  excepted,  and  the  trial  in  the  County  Court  resulted 
in  a  judgment  in  favor  of  the  plaintiff  Grist  against  both  the  defend- 
ants W.  S.  Bankin  and  W.  A.  Boswell  for  the  sum  of  $158.25,  together 
with  interest  and  costs,  amounting  to  $166.67.  Said  Bankin  gave 
notice  of  appeal,  and  the  appeal  having  been  duly  perfected,  the  case 
is  now  properly  here  for  revision." 

Without  discussinff  in  detail  the  various  assignments  of  error  pre- 
sented in  appellant  s  brief,  we  sustain  the  eighth  and  ninth,  and 
hold  that  the  uncontroverted  testimony  shows  that  appellant  is  not 
liable.  The  contract  for  the  sale  of  the  land  contains  the  following 
stipulation : 

"Sixth:  It  is  also  agreed  between  the  parties  hereto  that  in  the 
event  the  party  of  the  second  part  accepts  said  title  as  above  provided, 
or  in  the  event  he  points  out  defects  therein  that  are  substantial,  and 
the  party  of  the  first  part,  within  sixty  days  thereafter,  cures  all  such 
defects,  and  the  party  of  the  second  part  should  fail  to  make,  execute 
and  deliver  said  notes  and  make  the  cash  payment  as  above  provided  to 
be  made  on  the  first  day  of  January,  1909,  then  the  party  of  the  first 
part  shall  retain  the  cash  payment  made  on  the  delivery  of  these  pres- 
ents, as  his  liquidated  damages  for  the  breach  of  the  terms  hereof  by 
the  party  of  the  second  part,  and  this  contract  in.  such  event  shall  in 
all  things  be  terminated.'' 

In  Moss  &  Baley  v.  Wren,  102  Texas,  567,  120  S.  W.,  847,  our 
Supreme  Court  construed  a  similar  provision  in  a  contract  of  sale, 
and  held  that,  on  account  of  such  stipulation,  there  was  no  completed 
•or  absolute  contract  to  purchase,  and  therefore  the  agent  was  not 
entitled  to  commissions  for  making  a  sale.  We  are  unable  to  discover 
any  substantial  difference  between  the  two  cases,  and  for  that  reason 
we  hold  that  the  appellant  in  this  case  is  not  liable. 

As  between  plaintiff  Grist  and  defendant  Boswell,  the  judgment  is 
affirmed;  as  between  the  plaintiff  and  the  defendant  Bankin,  and  as 
between  Boswell  and  Bankin,  the  judgment  is  reversed  and  here  ren- 
dered for  appellant  Bankin. 

Affirmed  in  part  and  reversed  and  rendered  in  pari. 
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Fred  Low  et  al.  v.  George  Gray. 

Decided  June  8,  1910. 

Iw— -Yendor  and  Vendee—Innocent  Purchaser — ^Proof. 

As  against  the  owner  of  the  equitable  title  to  land,  a  purchaser  from 
the  holder  of  the  legal  title,  in  order  to  establish  a  plea  that  he  was  a 
purchaser  in  good  faith  has  the  burden  of  proving,  outside  of  the  recitals  in 
his  deed,  that  he  paid  value  for  the  land  and  that  he  purchased  without  notice, 
actual  or  constructive,  of  the  outstanding  equitable  title. 

2. — Same — ^Actual  Possession — ^ITotice  of  Title. 

Actual  possession  of  land  by  a  tenant  is  notice  of  the  title  under  which 
the  tenant  holds.    This  rule  applied  as  against  a  plea  of  innocent  purchaser. 

8. — Statute  of  Frauds-^Agrecment  to  Acquire  Land. 

An  agreement  between  two  or  more  to  acquire  land  for  their  joint  benefit 
is  not  within  the  statute  of  frauds  and  therefore  need  not  be  in  writing. 

4. — ^Trespass  to  Try  Title — ^Equitable  Title. 

A  prayer  to  cancel  the  deed  under  which  a  defendant  claims  in  trespass 
to  try  title  is  neither  necessary  nor  proper  when  the  purpose  of  the  suit  is 
to  establish  in  plaintiff  an  equitable  title  to  the  land  in  controversy. 

6. — Vendor  and  Vendee — ITndivided  Interest — ^Partition. 

When  the  owner  of  an  undivided  interest  in  land  conveys  several  tracts  by 
metes  and  bounds  aggregating,  however,  less  than  the  entire  interest  of  such 
owner,  on  final  partition  between  the  several  owners  the  tracts  conveyed  by 
metes  and  bounds  should  be  allotted  to  the  respective  purchasers  if  it  can  be 
done  without  prejudice  to  the  other  joint  owners. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  M.  Kennon. 

Adhins  &  Oreen,  for  appellants,  J.  A.  MeWaid,  W.  A.  MeWaid  and 
J.  B.  Low. — An  executory  agreement  without  consideration  will  not 
be  enforced.  Murphy  v.  Williams,  124  S.  W.,  900,  and  cases  therein 
cited;  28  Am.  &  Eng.  Ency.  Law,  891,  sec.  b;  Gober  v.  Hart,  36  Texas, 
139. 

Quantum  of  proof  required.  Neil  v.  Keese,  5  Texas,  23;  Grace  v. 
Hanks,  67  Texas,  14;  Vandever  v.  Freeman,  20  Texas,  334;  Pierce 
V.  Port,  60  Texas,  471 ;  Whitfield  v.  Diffie,  105  S.  W.,  324. 

The  probative  streDgth  of  evidence.  Kelly  v.  Short,  75  S.  W., 
883 ;  King  v.  Gilleland,  60  Texas,  271 ;  Miller  v.  Yturria,  69  Texas, 
654;  Atchison,  T.  &  S.  P.  By.  Co.  v.  Wiley,  118  S.  W.,  1127;  Grooms 
V.  Rust,  27  Texas,  231. 

That  the  title  having  vested  in  Low  because  of  the  facts,  the  demand 
by  Gray  comes  within  the  statute  of  frauds.  Allen  v.  Allen,  107  S. 
W.,  528;  Paris  Grocer  Co.  v.  Burks,  99  S.  W.,  1137,  and  cases  therein 
cited ;  Boon  v.  Chamberlain,  82  Texas,  480 ;  Grooms  v.  Rust,  27  Texas, 
231;  Hayworth  v.  Williams,  116  S.  W.,  45. 

TTie  equitable  title  through  a  resulting  trust  can  not  arise  where 
the  evidence  leaves  it  uncertain  what  proportionate  part  of  the  con- 
sideration for  the  land  is  paid  by  the  party  seeking  to  establish  such 
trust,  and  where  the  amount  so  paid  does  not  represent  some  definite 
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part  of  said  land.  Browne  on  Statute  of  Frauds,  5th  ed.,  p.  100,  sec. 
86;  Hayworth  v.  Williams,  116  S.  W.,  45;  Allen  v.  Allen,  107  S.  W., 
530;  Grooms  v.  Rust,  27  Texas,  231;  Sajrre  v.  Townsends,  15  Wend. 
(N.  Y.),  647;  White  v.  Carpenter,  2  Paige  (N.  Y.J,  217. 

A  parol  trust  can  not  be  established  by  the  declarations  of  a  de- 
ceased trustee,  and  especially  so  when  testified  to  by  a  party  interested 
in  establishing  such  trust  and  whose  testimony  is  not  only  uncorro- 
borated but  unreasonable.  Atchison,  T.  &  S.  P.  Ry.  Co.  v.  Wiley, 
118  S.  W.,  1127;  Pierce  v.  Fort,  60  Texas,  464;  Grooms  v.  Rust,  27 
Texas,  231. 

The  law  is  that,  in  order  to  engraft  a  parol  trust  upon  a  deed  the 
testimony  should  be  clear  and  satisfactory,  and  such  as  is  reasonably 
attainable  under  the  circumstances  of  the  case,  and  should  be  scanned 
with  a  strict  and  scrutinizing  eye.  Grooms  v.  Rust,  27  Texas,  231 ; 
Mead  v.  Randolph,  8  Texas,  191 ;  East  Line  &  R.  R.  Ry.  Co.  v.  Gar- 
rett, 52  Texas,  133. 

If  appellee  and  W.  H.  Low  formed  a  partnership  for  the  purpose  of 
buying  and  selling  cattle  and  real  estate,  the  deeas  to  the  land  being 
taken  in  the  name  of  Low,  such  agreement  comes  within  the  statute  of 
frauds  and  can  not  be  established  by  parol,  and  appellee,  therefore,  can 
not  maintain  this  suit  of  trespass  to  try  title.  Browne  on  Statute  of 
Frauds,  347,  sec.  261e;  Bird  v.  Morrison,  12  Wis.,  138;  Smith  v.  Bum- 
ham,  3  Sumn.  (TT.  S.),  437;  White  v.  Fitzgerald,  19  Wis.,  504;  Row- 
land V.  Boozer,  10  Ala.,  690 ;  Causler  v.  Wharton,  62  Ala.,  358 ;  Raub 
V.  Sith,  61  Mich.,  543;  Schultz  v.  Waldons,  60  N.  J.  Eq.,  71;  Ever- 
harfs  Appeal,  106  Pa.  St.,  349. 

The  court  erred  in  not  rendering  judgment  for  appellants,  for  the 
reason  that,  this  being  a  simple  suit  of  trespass  to  try  title  and  their 
deeds  from  W.  H.  Low  not  being  sought  to  be  set  aside  for  any  reason, 
they  should  recover  on  their  title.  Groesbeck  v.  Crow,  85  Texas,  200; 
Wiedner  v.  Hell,  26  S.  W.,  781;  Sanborn  v.  Bush,  91  S.  W.,  884; 
Hoffman  v.  Buchanan,  123  S.  W.,  171;  Dean  v.  Lyons,  47  Texas,  18. 

The  equitable  title  of  appellee  being  in  privity  with  the  legal  title 
of  Low,  possession  by  appellee,  through  George  Gray,  Jr.,  as  tenant, 
would  not  be  notice  of  such  equitable  title  to  appellants  who  purchased 
from  said  Ix)w.  Montague  County  v.  Meadows,  42  S.  W.,  326;  Causey 
V.  Handley,  98  S.  W.,  431  and  cases  therein  cited. 

That  plaintiff,  George  Gray,  and  Lowe  being  both  in  possession 
through  George  Gray,  Jr.,  and  John  Liken  being  in  possession  of 
his  undivided  one-third,  the  possession  of  Gray  would' not  be  exclusive. 
Wright  V.  Lassiter,  71  Texas,  640;  Turner  v.  Moore,  81  Texas,  206; 
Hill  V.  Harris,  64  S.  W.,  822 ;  Blaske  v.  Stettegast,  123  S.  W.,  220. 

That  Low  and  Gray  both  being  in  possession,  such  possession  will  be 
referable  to  the  legal  title.  Cameron  v.  Romele,  53  Texas,  243;  Eyler 
V.  Eyler,  60  Texas,  318;  Puckett  v.  Reed,  22  S.  W.,  515;  Smith  ▼. 
Yule,  89  Am.  Dec,  167 ;  Bragg  v.  Massie,  79  Am.  Dec,  85. 

That  there  being  no  deed  to  Gray,  Sr.,  to  the  several  tracts  in  suit, 
possession  by  Gray,  Jr.,  as  notice  must  be  confined  to  the  particular 
tract  or  survey  pedally  occupied  by  Gray,  Jr.,  and  could  not  extend 
to  the  other  several  tracts;  and,  plaintiff  having  failed  to  show  which 
particular  tract  or  survey  George  Gray  occupied,  does  not  show  notice 
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as  to  any  of  said  tracts  or  surveys,  and  therefore  appellants  must  be 
deemed  to  be  innocent  purchasers  as  to  all  of  the  land  in  suit.  Turner 
V.  Moore,  81  Texas,  206;  Lowry  v.  McDaniel,  124  S.  W.,  710;  AUday 
V.  Whittaker,  1  S.  W.,  794;  Faison  v.  Primm,  34  S.  W.,  834;  Bayne 
V.  Denny,  52  S.  V.,  982. 

Adkins  &  Or  em,  for  appellants,  Fred,  Louis,  Earl  and  Laberta  Low, 
Jennie  Hale,  W.  Ed.  Low,  Clara  Low,  Fannie  Huff,  Charles  W.  Huff 
and  F.  N.  Hale. — In  order  to  maintain  trespass  to  try  title  through  a 
trust,  the  payment  of  the  purchase  money  must  be  shown  by  clear  and 
certain  evidence,  and  such  evidence  must  be  admissible  to  prove  such 
trust  under  the  rules  laid  down  by  the  courts.  And  in  this  case,  the 
evidence  of  such  payment  being  declarations  of  the  deceased  trustee, 
through  George  Gray,  Jr.,  who  has  a  contingent  interest  in  appellee's 
claim,  is  insufficient  to  esl^blish  the  payment  of  any  money  by  appellee 
under  the  agreement  that  appellee  should  furnish  one-half  of  the.  pur- 
chase money,  and  is  too  uncertain  to  raise  an  express  or  resulting 
trust  28  Am.  &  Eng.  Ency.  Law,  891,  sec.  b;  Grooms  v.  Rust,  27 
T^xas,  231;  Browne  on  Statute  of  Frauds,  6th  ed.,  p.  100,  sec.  86; 
Pierce  v.  Fort,  60  Texas,  464. 

Caroihers  A  Brown,  for  appellees  in  answer  to  brief  of  appellants, 
J.  A.  McWaid,  W.  A.  McWaid  and  J.  B.  Low. — If  parties  jointly  raise 
a  fund  for  the  purpose  of  buying  a  definite  tract  of  land  under  an 
express  agreement  that  one  party  shall  take  the  legal  title  and  shall 
hold  the  same,  one-half  for  himself  and  one-half  in  trust  for  the 
other  party,  and  in  pursuance  of  the  said  agreement  they  purchase  said 
land  with  said  joint  fund  and  take  the  title  as  agreed,  this  transaction 
does  not  come  within  the  statute  of  frauds,  and  the  title  vests  as  they 
had  agreed  even  though  the  preliminary  agreement  is  not  in  writing. 
Gardner  v.  Bundell,  70  Texas,  456;  James  v.  Fulcrod,  5  Texas,  512; 
Reed  v.  Howard,  71  Texas,  204;  Watkins  v.  Gilkerson,  10  Texas,  343; 
Lucia  V.  Adams,  82  S.  W.,  335. 

Where  the  owner  of  the  equitable  title  to  land  is  in  possession,  either 
in  person  or  by  tenant,  under  claim  of  right,  his  possession  is  notice 
to  tiie  world,  and  one  who  purchases  without  making  inquiries  of  the 
party  in  possession,  does  so  at  his  peril.  CoUum  v.  Sanger  Brothers, 
98  Texag,  162;  Harold  v.  Sumner,  78  Texas,  583;  Glendenning  v. 
Bell,  70  Texas,  633;  Diffie  v.  Thompson,  90  S.  W.,  193;  Smith  v. 
James,  54  S.  W.,  41. 

The  four-year  statute  of  limitation  does  not  apply  to  a  suit  where  the 
cestui  que  trust  sues  the  holder  of  the  legal  title  to  recover  the  land, 
but  applies  only  to  suits  where  the  plaintiff  sets  up  fraud,  accident  or 
mistake  and  seeks  to  avail  himself  of  the  eq|uitable  remedies  of  re- 
scission or  cancellation  to  set  aside  a  transaction  voidable  on  account 
of  such  fraud,  accident  or  mistake.  Hoffman  v.  Buchanan,  123  S.  W., 
171;  Stafford  v.  Stafford,  96  Texas,  106;  Craig  v.  Harless,  76  S.  W., 
594. 

Townsend,  Ayars  £  Tovmsend  and  Caroihers  dt  Brown,  for  appellee, 
in  answer  to  brief  of  appellants,  Fred,  Louis,  Earl  and  Laberta  Low, 
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Jennie  Hale,  W.  £d.  Low,  Clara  Low,  Fannie  Huff,  Charles  W.  Hodd 
and  F.  N.  Hale. 

NEILL,  Associate  Justice. — ^This  snit  was  brought,  in  the  ordi- 
nary form  of  an  action  of  trespass  to  try  title,  by  George  Qray  against 
Fred,  Louis,  Earl  and  Laberta  Low,  Jennie  Hale,  W.  Ed.  Low,  Clara 
Low,  Fannie  Huff,  Charles  W.  Huflf  and  F.  N.  Hale;  and  J.  A,  Mo- 
Waid,  W.  A.  MeWaid  and  J.  B.  Low,  and  also  J.  F.  Liken,  to  recover 
an  undivided  one-third  of  three  thousand  four  hundred  and  ninety-six 
acres  of  land,  situated  in  Colorado  County,  Texas,  described  in  plain- 
tiff's first  amended  original  petition,  upon  which  the  case  was  tried. 
It  alleged  that  all  the  defendants,  except  J.  A.  McWaid,  W.  A.  Me- 
Waid and  J.  B.  Low,  and  also  J.  F.  Liken,  are  the  heirs  of  W.  H. 
Low,  deceased,  through  whom  they  claim  title,  and  that  Liken  also 
claims  an  undivided  one-third  interest  in  said  three  thousand  four 
hundred  and  ninety-six  acres. 

The  defendants,  who  are  the  appellants,  interposed  a  general  de- 
murrer, pleaded  the  statutes  of  two,  three,  four,  five  and  ten  years' 
limitation,  innocent  purchasers,  a  general  denial  and  not  guilty. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment 
was  rendered  in  favor  of  plaintiff  against  defendants  for  one-third  un- 
divided interest  in  the  land  described  in  plaintiffs  petition,  as  prayed 
for.  From  this  judgment  all  the  defendants  except  J.  F.  liken,  whose 
one-third  was  not  affected  by  it,  have  appealed. 

On  October  11,  1900,  Frank  A.  Ramsey  executed  a  general  war- 
ranty deed  to  W.  H.  Tjow  conveying  to  him  an  undivided  one-third  in- 
terest in  the  land  described  in  plaintifFs  petition.  It  recites  the  con- 
sideration of  $4,000,  of  which  $2,500  is  recited  cash,  and  $1,770.66  in 
the  grantee's  assuming  the  payment  of  certain  incumbrances  on  the 
land  to  that  amount,  with  interest  thereon. 

And  on  October  13,  1900,  Samuel  S.  Liken  executed  to  W.  H.  Low 
a  general  warranty  deed,  conveying  to  him  an  undivided  one-third 
interest  in  all  of  said  lands.  This  deed  recites,  as  the  consideration, 
a  deed  from  the  grantee  to  the  grantor  to  320  acres  of  land  in  Wash- 
ington County,  Colorado,  and  the  further  consideration  of  $3,270.66 
paid  and  secured  to  be  paid  as  follows:  $1,500  in  cash,  $1,770.66  by 
the  grantee's  assuming  the  payment  of  certain  specified  incumbrances 
on  the  land  conveyed. 

W.  H.  Low,  through  these  two  deeds,  is  the  common  source  of  title. 
The  plaintiff  claims  under  him  through  an  express  parol  trust;  all  the 
defendants  except  J.  A.  McWaid,  W.  A.  McWaid  and  J.  B.  Low, 
claim  as  his  heirs;  and  each  of  the  last-named  defendants  claims 
under  a  deed  made  to  him  by  W.  H.  Low,  conveying  him  two-thirds 
interest  in  a  designated  part  of  the  land  sued  for.  That  J.  F.  Liken 
owns  the  remaining  one-third  of  the  land  is  conceded  by  all  the  par- 
ties. The  heirship  of  such  defendants  as  claim  through  W.  H.  Low  by 
inheritance  is  not  disputed. 

The  only  issues  of  fact  are:  (1)  Whether  there  was  such  a  parol 
agreement  between  the  plaintiff  and  W.  H.  Low,  and  performance  of 
it  on  the  part  of  the  former,  at  the  time  the  deeds  above  mentioned 
were  made  to  the  latter,  as  to  vest  equitable  title  to  an  undivided  one- 
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third  interest  in  the  land  described  in  them  in  the  plaintiff  and  con- 
stitute IjOw  his  trustee  under  said  deeds  as  his  trustee  for  such  interest 
in  the  lands;  (2)  whether  the  McWaids  and  J.  B.  Low,  or  any  of 
them,  were  bona  fide  purchasers  for  value  without  notice  of  plaintiff's 
equitable  title  at  the  time  each  purchased  the  part  of  the  land  claimed 

;  by  him;  and  (3)  whether  plaintiff *s  equitable  title  was  barred  by  any 

i  of  the  statutes  of  limitation. 

Upon  all  these  issues  the  trial  court  found  as  follows:    ''The  deeds 

I  from  Prank  A.  Ramsey  and  Samuel  S.  Liken  to  W.  H.  Low,  referred 

to  above,  were  executed  in  accordance  with  an  agreement  between  the 

I  said  W.  H.  Low  and  George  Gray,  the  plaintiff  herein,  that  they  would 

purchase  the  land  for  their  ioint  and  equal  benefit;  that  each  would 
furnish  one-half  of  the  purchase  price,  and  that  the  deeds  should  be 
taken  in  the  name  of  W.  H.  Low  alone,  and  the  title  to  one-half  of 
same  to  be  held  by  Low  for  Gray.  That  the  purpose  of  having  the 
deed  taken  in  the  name  of  W.  H.  Low  was  that  the  said  Gray  and  Low 
desired  to  also  purchase  another  one-third  in  the  3,496  acres  of  land 
owned  by  John  S.  Liken,  the  reason  being  that,  as  the  latter  and 
plaintiff,  George  Gray,  were  enemies,  it  was  believed  that,  if  the  name 
of  plaintiff  appeared  as  grantee  in  said  deed,  the  said  John  S.  Liken 
would  not  sell  his  said  interest.  In  accordance  with  this  agreement, 
and  at  the  time  of  the  execution  of  the  deed,  the  said  George  Gray 
paid  one-half  of  the  purchase  price.  Immediately  after  the  purchase 
of  the  lands  conveyed  to  W.  H.  Low  under  the  agreement  between  him 
and  George  Gray,  George  Gray,  Jr.,  a  son  of  the  plaintiff,  went  into 
actual  possession  of  the  land  as  agent  for  his  father  and  W.  H.  Ijow, 
and  continued  in  such  possession  to  the  time  of  the  judgment  in  this 
case,  and  such  possession  was  during  all  that  time  open  and  notorious. 
It  follows  that  when  the  two  McWaids  and  James  B.  Low  purchased 
from  W.  H.  Low  in  1903,  George  Gray,  Jr.,  was  in  open  and  notorious 
possession  of  the  premises  as  agent  for  the  said  W.  H.  Low  and  George 
Gray,  and  that  the  McWaids  thereby  had  notice  of  the  plaintiff's  inter- 
est in  the  land.  The  defendant,  J.  P.  Liken,  is  the  owner  of  the  un- 
divided one-third  of  the  lands  in  question  not  conveyed  to  W.  H.  Low 
by  Prank  Ramsey  and  by  Samuel  S.  Liken.  There  was  no  adverse 
possession  by  W.  H.  Low  of  the  land  in  litigation  as  against  George 
Gray,  and  no  adverse  possession  by  George  Gray  against  W.  H.  Low.'^ 
If  there  were  evidence  reasonably  tending  to  support  these  findings 
they  are  binding  upon  us;  and,  under  the  law  applicable  to  them, 
the  judgment  must  be  afiirmed. 

The  principal  witness  by  whom  plaintiffs  sought  to  prove  his  equi- 
able  title  to  the  land,  was  his  son,  George  Gray,  Jr.  The  testimony 
of  this  witness  is  vigorously  assailed  by  the  appellants,  and  they  con- 
tend that  it  falls  short  of  clearly  and  satisfactorily  establishing  such 
facts  as  are  essential  to  show  such  title.  While  there  are  apparently 
some  inconsistencies  in  his  testimony,  they  are  not  irreconcilable.  After 
reading  and  considering  it  all,  as  written  in  the  statement  of  facts,  in 
connection  with  the  two  letters  written  to  plaintiff  by  W.  H.  Low, 
which  were  introduced  in  evidence,  we  are  not  prepared  to  say  that  it 
does  not  establish  the  aflSrmative  of  the  first  issue  of  fact,  above  stated, 
with  the  clearness  and  degree  of  satisfaction  required  to  engraft  a 
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parol  trust  on  the  two  above-mentioned  deeds  to  Low,  such  as  to  vest 
in  plaintiff  an  equitable  title  to  the  land  sued  for. 

As  to  the  second  issue  of  fact,  the  burden  was  upon  the  appellants, 
J.  A.  and  W.  A.  McWaid  and  J.  B.  Low,  each  to  establish  his  plea 
of  purchaser  in  good  faith.  In  order  to  shoulder  and  carry  this  bumen 
to  a  successful  end  it  was  necessary  for  each  to  prove,  outside  of  the 
recitals  in  his  deed,  that  he  paid  value  for  the  land  and  that  he  pur- 
chased without  notice,  actual  or  constructive,  of  the  plaintiff's  equit- 
able title  to  the  same.    In  such  proof  each  wholly  failed. 

As  to  the  third  issue  of  fact,  the  evidence  clearly  shows  that  George 
Gray,  Jr.,  was,  from  the  date  of  the  deed  to  the  time  this  action  was 
instituted,  in  possession  of  the  land  in  controversy,  holding  the  same 
for  his  father,  the  plaintiff,  under  his  equitable  title.  We,  therefore, 
sustain  and  adopt  the  conclusions  of  fact  above  quoted  of  the  trial 
court.  This  disposes  of  such  of  the  assignments  of  error  as  attack 
such  findings. 

That  an  agreement  to  acquire  land  is  not  within  the  statute  of 
frauds  and  need  not  be  in  writing  is  too  well  settled  in  this  State 
to  require  citation  of  authorities. 

The  contention  of  appellants,  that  when  the  plaintiff  brings  an  action 
of  trespass  to  try  title  in  the  statutory  form  without  seeking  to  annul 
the  deeds  conveying  the  legal  title  under  which  defendants  hold,  can 
not  be  maintained.  In  a  case  like  this,  the  last  thing  the  plaintiff 
should  want  to  do,  would  be  to  have  the  deed  under  which  the  defend- 
ants hold,  annulled.  This  would  be  an  act  of  suicide  to  his  own  title; 
for  he  holds  under  such  deeds,  as  well  as  the  defendants.  That  an 
action  of  trespass  to  try  title  brought  in  the  ordinary  form  may  be 
maintained  on  an  equitable  title  seems  well  settled  in  this  State. 
Easterling  v.  Blythe,  7  Texas,  209;  Martin  v.  Parker,  26  Texas,  254; 
Hill  V.  Moore,  62  Texas,  610;  Hardy  v.  Beaty,  84  Texas,  662;  Mason 
V.  Buider,  97  S.  W.,  715;  Tompkins  v.  Broocks,  43  S.  W.,  70;  Betzer 
V.  Goff,  35  Texas  Civ.  App.,  406. 

While  the  deeds  made  by  W.  H.  Low,  conveying  specific  parts  of  the 
land  respectively  to  J.  A.  McWaid,  W.  A.  McWaid  and  J.  B.  Low 
respectively,  can  not  be  held  to  divest  plaintiff's  title  to  a  one-third 
interest  in  said  land,  yet  as  W.  H.  Low's  interest  in  the  land  exceeded 
the  quantity  of  land  included  in  these  deeds,  each  of  his  vendees  would 
be  entitled  to  an  interest  in  the  entire  tract  equal  to  that  conveyed  to 
him,  to  be  taken  out  of  W.  H.  Low's  or  his  heirs'  share  in  said  tract; 
and  if,  on  final  partition  of  the  land  between  the  several  owners,  the 
part  conveyed  each  of  said  grantees  can  be  allotted  to  him  without 
prejudice  to  plaintiff's  and  Liken's  interest  in  the  land  sued  for,  the 
partition  should  be  so  made  as  to  award  to  each  of  such  defendants  the 
specific  land  deeded  to  him.  Therefore  the  judgment  of  the  District 
Court  will  be  affirmed,  without  prejudice  to  such  interest  and  right  of 
any  of  said  three  defendants. 

Affirmed  without  prejudice. 

Writ  of  error  refused. 
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Tom  Buckneb  et  al.  v.  John  W.  Davis. 

Decided  June  9,  1910. 

Trial  Without  Jury — ^Rlght  to  Conoluslons  of  Pact  and  Law. 

When  a  case  is  tried  without  a  jury,  it  is  reversible  error  for  the  judge  to 
overrule  a  motion  seasonably  made  by  the  losing  party  requesting  him  to  file 
his  findings  of  fact  and  conclusions  of  law,  and  to  refuse  to  comply  with  said 
motion. 

Appeal  from  the  County  Court  of  Shelby  County.  Tried  below  be- 
fore Hon.  W.  D.  White. 

Davis  <S  DaviSf  for  appellant. 

McMEANS,  Associate  Justice. — This  case  was  tried  on  the  2lBt 
day  of  May,  1909,  before  the  court  without  a  jury,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee.  On  May  22,  1909,  the 
appellant  jSled  in  the  cause  a  motion  requesting  the  court  to  file  its 
written  findings  of  fact  and  conclusions  of  law,  which  motion  the  court 
overruled,  to  which  ruling  the  appellant  excepted  and  preserved  the 
point  by  a  bill  of  exceptions,  which  appears  in  the  record.  No  state- 
ment of  facts  accompanies  the  transcript  on  this  appeal. 

The  only  assignment  of  error  presented  by  appellant  is  that  the 
court  erred  in  refusing  to  file  its  findings  of  facts  and  conclusions  of 
law  after  being  so  requested.  The  assignment  is  sustained.  It  is  well 
settled  that  such  action  of  the  court  constitutes  reversible  error. 
Parker  v.  Stephens,  39  S.  W.,  164;  Fitzhugh  v.  Franco-Texas  Land 
Co.,  81  Texas,  313;  Callaghan  v.  Grenet,  66  Texas,  237;  Cason  v.  Con- 
nor, 83  Texas,  26;  Osborne  v.  Ayers,  32  S.  W.,  73.  The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ed  Parks  et  al.  v.  W.  H.  Knox  et  al. 

Decided  May  5,  June  9,  1910. 

1, — Independent  Exeontors — ^Distribution — Surrender  of  ControL 

When  executors  empowered  to  act  independently  of  the  Probate  Court 
make  a  distribution  of  any  portion  of  the  estate  and  deliver  possession  to 
the  heirs  or  devisees,  they  lose  all  control  or  dominion  over  that  portion  and 
can  not  thereafter  administer  it  for  the  benefit  of  creditors. 

2. — Same — Judgment — Case  Stated. 

The  widow  of  a  decedent  and  another  being  joint  executors  of  his 
estate,  independent  of  the  control  of  the  Probate  Court,  they  and  her  children, 
his  heirs,  were  sued  by  his  children  by  a  former  wife  seeking  to  recover  their 
interest  as  heirs  of  decedent.  By  consent  of  all  parties  a  distribution  of  the 
estate  between  the  heirs  was  agreed  to  and  judgment  entered  setting  aside  to 
each  specific  property  as  his  share  and  releasing  the  interest  of  the  estate 
and  of  the  other  heirs  therein,  certain  of  the  property  being  so  allotted  to  the 
widow  and  her  children  jointly  as  their  share  of  the  estate.  A  year  later  the 
executors  conveyed  a  tract  of  this  land,  set  apart  to  the  widow  and  her 
children,   to  others,   in  consideration  of   a  credit  on  a  debt  of  the  decedent 
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which  had  been  reduced  to  judgment.  Held  that  the  agreement  and  judgment 
effected  a  final  distribution  of  the  estate,  and  that  thereby  the  executors  had 
lost  the  power  to  administer  it  for  creditors,  and  their  deed  did  not  convey 
the  title  of  the  heirs  to  whom  the  tract  had  been  set  aside  by  the  consent 
decree. 

St-^-Sanie; 

The  distribution  of  the  estate  by  consent  decree,  if  final  as  to  some  of 
the  parties,  must  be  final  as  to  all.  The  executors  could  not  be  divested  of 
control  without  their  consent;  but,  consenting  to  the  distribution,  they  could 
not  resume  control  of  a  part  of  the  property  for  the  purpose  of  paying  debts 
without  injustice  to  the  party  to  whom  it  was  awarded,  though  the  latter  would 
take  the  same  subject  to  the  rights  of  creditors  of  the  estate  to  call  on  him 
for  contribution. 

4. — ^Exeontors-— Belinqnishment  of  Control — ^Zntent. 

The  intent  of  the  executors  to  relinquish  control  of  the  estate  by  con- 
senting to  its  distribution  must  be  determined  from  the  legal  effect  of  their 
acts  at  the  time.  Their  attempt,  a  year  later,  to  resume  control  by^  mort- 
gaging or  conveying  the  land,  could  not  alter  the  effect,  and  their  intent  must 
yield  to  the  legal  result  of  what  they  did. 

6.— -Judgment — Pleading — Consent. 

A  judgment  by  consent  cures  all  errors  except  those  resulting  from  a  lack 
of  jurisdiction  in  the  court,  and  those  also,  so  far  as  jurisdiction  can  be  con- 
ferred by  consent.  Such  judgment  is  not  rendered  void  by  the  fact  that  the 
relief  afforded  goes  beyond  what  was  sought  by  the  pleadings^ 

6. — Executors — Consent  to  Blstribntion. 

The  independent  executors  having  a  right  to  consent  to  distribution  of  the 
estate,  such  distribution  by  a  decree  entered  in  pursuance  of  an  agreement 
by  them  and  the  heirs,  was  effective  without  reference  to  the  validity  of  the 
decree  as  a  judgment. 

7.*-<xecntor — Deed — Interest  as  Heir* 

A  conveyance  by  an  executor  who  is  als^  a  joint  owner  of  the  property 
will  be  sufficient  to  pass  his  individual  interest,  though  ineffective  in  his 
representative  capacity. 

8.— Judgment — Joint  Intent. 

A  judgment  by  consent  distributing  lands  of  an  estate  to  the  widow  and 
her  two  children  jointly  in  fee  simple  gave  each  an  equal  undivided  one-third 
interest  therein,  irrespective  of  their  rights  under  the  will,  which  was  elimi- 
nated from  consideration  by  the  consent  decree. 

ON    MOTION   FOB   BEHEABINO. 

9.-— Eelrs— Eeoovery  of  Land — ^Debts  Discharged. 

Where  heirs  recover  land  of  their  ancestor,  conveyed  without  authority 
by  his  executors,  they  should  be  required  to  refund  so  much  of  the  considera- 
tion paid  as  went  to  discharge  debts  of  the  estate  subject  to  which  they  in- 
herited. 

Appeal  from  the  District  Court  of  Cherokee  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

Norman  <&  Shooh,  for  appellants. — ^Defendants  holding  and  claiming 
under  deed  made  by  the  executors  of  W.  S.  Parks,  the  parties  to  said 
judgment,  are  concluded  thereby.  Said  judgment  divested  the  title  of 
said  estate  and  of  the  executors^  and  invested  it  in  the  plaintiffs  and 
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is  final  and  conclusive^  and  the  court  erred  in  not  fio  holding  and  not 
giving  judgment  for  plaintiffs.  McDonough  v.  Cross,  40  Texas,  271; 
Allen  V.  Von  Rosenberg,  16  S.  W.,  1099 ;  Gillespie  v.  Crawford,  42  S. 
W.,  624;  Henderson  v.  Findley,  75  Texas,  185;  Bledsoe  v.  Beiler,  66 
Texas,  437;  Livingston  v.  Keonig,  20  Texas  Civ.  App.,  398;  Henderson 
V.  Moss,  82  Texas,  71. 

Both  the  executors  and  all  the  heirs  entitled  to  receive  any  portion 
of  said  estate  were  present  in  court  and  were  represented  in  said  pro- 
ceedings, and  were  and  are  concluded  by  the  said  judgment  from  deny- 
ing or  otherwise  questioning  the  effect  of  said  judgment,  and  there^ 
fore  there  was  no  title  in  the  independent  executors  or  in  W.  S. 
Parks*  estate  to  be  conveyed  by  their  deed  to  Ezell  and  Beard.  Mc- 
Donough V.  Cross,  40  Texas,  271;  Reynolds  v.  McFaddin,  36  Texas, 
129;  Taylor  v.  Williams,  108  S.  W.,  817;  Stephens  v.  McFaddin,  42 
Texas,  1329;  Groesbeck  v.  Groesbeck,  78  Texas,  668;  Grigsby  v.  May, 
84  Texas,  240;  Todd  v.  Williams,  ee  Texas,  129;  Wise  v.  O'Malley, 
60  Texas,  587;  Houston  v.  Killoiigh,  80  Texas,  307;  Wood  v.  Mistretta, 
20  Texas  Civ.  App.,  237;  Moore  v.  Moore,  25  S.  W.,  218;  Allen  v. 
Von  Rosenberg,  16  S.  W.,  1099;  Gillespie  v.  Crawford,  42  S.  W.,  624; 
Henderson  v.  Lindley,  75  Texas,  185;  11  Am.  &  Eng.  Ency.  Law, 
2  ed.,  1160,  sec.  11;  Livingston  v.  Keonig,  20  Texas  Civ.  App.,  398; 
Henderson  v.  Moss,  82  Texas,  71. 

John  A.  Boyd  and  Mary  A.  Parks  were  authorized  to  relinquish 
and  surrender  the  executorship  of  said  estate  in  whole  or  in  part,  and 
they  had  the  right  to  surrender,  to  any  person  entitled  to  receive  it, 
any  ,portion  of  said  estate  or  to  divide  the  same  without  the  advice 
or  control  of  any  court,  and  they  were  the  sole  and  exclusive  judges 
of  the  advisability  in  so  surrendering  said  executorship.  McDonough 
V.  Cross,  40  Texas,  271;  Allen  v.  Von  Rosenberg,  16  S.  W.,  1099; 
Gillespie  v.  Crawford,  40  S.  W.,  264;  11  Am.  &  Eng.  Ency.  1160, 
sec.  11. 

Mantooth  £  ColUns,  for  appellees. — The  judgment  did  not  change 
the  title,  the  status,  or  possession,  of  the  lands  belonging  to  the  devi- 
sees, nor  relieve  the  lands  from  the  pajrment  of  the  debts,  nor  divert 
or  change  the  control  of  these  lands  or  the  power  of  the  executors  over 
the  same,  for  there  was  no  issue  joined  between  the  defendants,  exec- 
utors, and  the  devisees.  Penn  v.  Penn,  81  S.  W.,  349;  Dunlap  v. 
Southerlin,  63  Texas,  38;  Riverside  Lumb.  Co.  v.  Lee,  27  S.  W.,  161; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Vieno,  26  S.  W.,  230;  23  Cyc,  p.  695, 
sec.  1 ;  p.  697,  sec.  2 ;  Mistrol  v.  Texas  Oil  Co.,  3  App.,  C.  C.  (Willson) 
sec.  70;  Pee  v.  Herford,  1  App.,  C.  C.  (White  &  W.)  sees.  502,  503; 
Prazier  v.  Woodward,  61  Texas,  449. 

It  is  a  mixed  question  of  law  and  fact  that  determines  whether  or 
not  the  independent  executors  have  surrendered  their  possession,  man- 
agement and  control  of  the  property  entrusted  to  them  by  the  will 
of  the  testator,'  and  this  is  determined  by  the  court  proceedings,  together 
with  the  action  of  the  executors  and  defendants  thereafter.  Penn  v. 
Case,  81  S.  W.,  352. 

The  judgment  referred  to  vests  the  legal  title  in  the  heirs  of  W.  S. 
Parks,  whereas  they  had  the  same  title  before  the  suit  and  is  valid 
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for  that  purpose,  based  on  the  pleadings  and  agreement,  and  is  void 
in  attempting  to  divest  possession  out  of  the  executors  for  want  of 
pleadings,  evidence  or  agreement.    Qear  v.  Hart,  31  Texas,  135. 

Mrs.  Boxanna  Parks,  surviving  wife  of  Ed.  Parks,  owning  half 
of  this  survey  at  the  death  of  her  husband,  and  having  given  a  mort- 
gage on  it  to  John  McCrummen  to  secure  debt,  as  executrix  and  in- 
dividually and  warranting  the  title  individually,  and  McCrummen  hav- 
ing transferred  his  equity  in  said  land  to  John  A.  Beard  and  E.  F. 
Ezell,  owners  of  the  Beard  judgment,  and  she  as  executrix,  sold  the 
land  to  Beard  and  Ezell,  the  conveyance  and  mortgage  conveyed  all 
the  right  that  she  had  to  her  half  of  the  land.  Caruthers  v.  Alexander, 
12  S.  W.,  12-13;  Banks  v.  Eustis,  28  S.  W.,  230. 

The  judgment  did  not  change  the  management,  control  and  dispo- 
sition of  the  lands  belonging  to  the  community  estate  of  W.  S.  Parks 
and  his  last  wife,  by  the  executors  named  in  his  will  as  directed  by 
the  will,  they  having  no  title  in  them  but  a  trust  to  perform  that 
the  District  Court  could  not  deprive  them  of.  Bay  v.  Whitaker,  18 
S.  W.,  892. 

In  1879,  the  District  Court  had  no  power  to  deprive  the  executors 
of  W.  S.  Parks  of  their  exercise  of  power  and  discretion  confided  to 
them  by  the  testator  in  the  disposition  of  the  property,  as  directed  in 
the  will  for  the  payment  of  the  debts  of  the  testator,  W.  S.  Parks, 
as  long  as  the  executors  were  administering  the  estate  according  to 
the  direction  of  the  will.  Franks  v.  Chapman,  60  Texas,  46 ;  Cleveland 
V.  Cleveland,  30  S.  W.,  827;  Ballard  v.  Wheeler,  56  S.  W.,  946;  Bay 
V.  Whitaker,  48  S.  W.,  892. 

The  Probate  Court,  nor  independent  executors,  under  the  will,  are 
neither  bound  to  observe  a  decree  rendered  by  a  District  Court  unless 
the  jurisdiction  of  the  District  Court  does  properly  attach.  Franks 
V.  Chapman,  60  Texas,  46. 

HODGES,  Associate  Justice. — Appellants  brought  this  suit  in 
the  ordinary  form  of  an  action  of  trespass  to  try  title,  seeking  the 
recovery  of  320  acres  of  the  B.  J.  Smith  survey,  situated  in  Cherokee 
County.  They  are  the  children  of  W.  S.  and  Mary  A.  Parks,  both 
deceased,  and  claim  title  by  inheritance  from  their  parents.  The 
appellees,  defendants  in  the  court  below,  pleaded  not  guilty,  and 
specially  set  up  their  title  as  purchasers  under  a  sale  made  W  the 
executors  of  the  will  of  W.  S.  Parks,  the  father  of  appellants,  to  J. 
M.  Beard  and  E.  F.  Ezell.  From  the  agreed  statement  we  make  the 
following  findings  as  to  the  facts:  W.  S.  Parks,  the  common  source 
of  title,  was  married  twice,  and  the  appellants  are  the  children  of  his 
second  marriage.  His  first  wife,  Minerva,  died  in  Cherokee  County 
in  1864,  leaving  surviving  her  W.  S.  Parks,  her  husband,  and  three 
children,  Thomas  M.,  Mary  E.,  and  James.  At  the  time  of  her  death 
Minerva  Parks  and  W.  S.  Parks  owned  communitv  property  consisting 
of  both  land  and  personalty.  A  portion  of  the  land  was  situated  in 
the  State  of  Missouri.  W.  S.  Parks  subsequently  married  a  second 
wife,  Mary  A.,  who  became  the  mother  of  appellants,  Ed.  and  Boxanna 
Parks.  The  land  involved  in  this  suit  is  the  community  property  of 
the  second  marriage,  and  now  belongs  to  the  appellants  unless  a  con- 
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veyance  executed  by  the  executor  and  executrix  of  the  estate  of  W.  S. 
Parks  had  the  effect  of  passing  title  to  Beard  and  Ezell,  under  whom 
the  appellees  claim.  W.  S.  Parks  died  in  1876,  leaving  a  will  in 
which  he  appointed  his  wife,  Mary,  and  his  business  partner,  John  A. 
Boyd,  executrix  and  executor,  and  directed  an  independent  administra- 
tion of  his  estate.  Specific  portions  were  devised  to  his  second  wife 
and  to  the  children  of  the  former  marriage,  but  the  land  involved  in 
this  suit  was  not  disposed  of.  It  appears  that  there  had  never  been 
any  partition  between  Parks  and  his  first  set  of  children  of  the  com- 
munity property  of  himself  and  his  first  wife.  Most,  if  not  all,  of  the 
land  they  so  owned  was  still  held  by  Parks  at  the  time  of  his  death, 
and  in  disposing  of  his  estate  by  his  will  he  seems  to  have  made  no 
distinction  between  this  property  and  that  which  he  thereafter  ac- 
quired. The  will  was  probated  in  1876.  During  that  year  the  chil- 
dren of  the  first  marriage,  presumably  having  declined  to  take  under 
the  will,  instituted  a  suit  in  the  District  Court  of  Cherokee  County 
against  Mary  Parks  and  John  A.  Boyd  as  the  executors  of  the  will 
of  W.  S.  Parks.  The  purpose  of  that  suit,  as  disclosed  by  the  peti- 
tion, was  to  recover  the  community  interest  which  the  plaintiffs  in 
the  action  claimed  by  inheritance  from  their  deceased  mother,  Minerva 
Parks.  At  the  March  term  of  the  District  Court,  in  1878,  an  agree- 
ment was  made,  which  formed  the  basis  of  a  decree  of  partition 
entered  as  a  final  determination  of  the  suit.  The  appellants  in  this 
suit,  though  not  made  parties  to  that  suit  by  the  pleadings,  appear 
as  parties  to  the  agreement  and  the  decree.  During  the  progress  of  the 
trial  John  A.  Boyd  was  appointed  their  guardian  ad  litem,  and  signed 
the  agreement  as  such.  The  agreement  provided  for  an  entire  division 
of  all  the  property  owned  or  claimed  by  Parks,  both  in  his  own  right 
and  as  belonging  to  the  first  and  last  communities.  The  terms  of 
this  judgment  more  fully  appear  hereafter. 

At  the  time  of  his  death  W.  S.  Parks  was  indebted  to  John  M. 
Beard  in  the  sum  of  $747.  He  was  also  indebted  jointly  with  his 
partner,  Boyd,  to  John  McCrummen  in  the  sum  of  $1,000.  The  Beard 
debt  was  reduced  to  judgment  in  1879.  During  the  same  year  Mary 
A.  Parks  and  John  A.  Boyd,  purporting  to  act  as  the  representatives 
of  the  estate  of  W.  S.  Parks,  executed  a  deed  conveying  the  land  in 
controversy  to  John  M.  Beard  and  E.  F.  Ezell.  The  consideration 
recited  in  this  conveyance  was  $240  to  be  credited  on  the  judgment 
recovered  by  Ezell  against  the  estate  of  W.  S.  Parks.  The  claim  which 
the  appellants  now  assert  to  the  land  is  based  upon  the  insufficiency  of 
this  conveyance  to  transfer  any  title  to  Beard  and  Ezell.  They  con- 
tend that  by  the  agreed  judgment,  to  which  we  have  referred,  the 
executors  had  made  a  distribution  of  the  property  belonging  to  the 
estate  of  W.  S.  Parks,  had  thereby  surrendered  their  dominion  as  ex- 
ecutors, were  without  power  to  then  dispose  of  this  property  for  the 
payment  of  debts,  and  for  that  reason  that  this  conveyance  did  not  vest 
any  title  in  the  purchasers. 

Upon  a  trial  before  the  court  a  judgment  was  rendered  in  favor  of 
the  defendants  in  the  suit.  The  principal  attack  upon  the  judgment 
is  based  upon  the  contention  that  it  is  not  supported  by  the  evidence. 
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The  appellants  rely  upon  the  proposition  that  when  the  representa- 
tives of  the  estate  of  the  decedent,  empowered  to  act  independently  of 
the  Probate  Court,  make  a  distribution  of  any  portion  of  the  estate 
and  deliver  possession  thereof  to  the  heirs  or  devisees,  such  repre- 
sentatives lose  all  control  or  dominion  over  that  portion  and  can  not 
thereafter  administer  it  for  the  benefit  of  creditors.  The  following 
authorities  to  which  we  are  referred  we  think  sustain  the  proposition 
of  law  upon  which  the  appellants  rely.  McDonough  v.  Cross,  40 
Texas,  271;  Allen  v.  Von  Rosenberg,  16  S.  W.,  1099;  Henderson  v. 
Lindley,  75  Texas,  185,  12  S.  W.,  979;  Fisk  v.  Norvell,  9  Texas,  14, 
58  Am.  Dec.,  128.  As  proof  of  the  fact  that  a  distribution  had  been 
made  by  the  executors  of  the  will  of  W.  S.  Parks,  and  that  posses- 
sion of  this  property  had  been  surrendered  by  them  to  the  distributees, 
the  appellants  rely  upon  the  agreed  judgment  which  was  rendered  in 
the  suit  between  the  children  of  the  first  marriage  and  the  executors 
of  the  will  of  W.  S.  Parks.  The  question  is,  does  this  decree,  by  its 
terms,  purport  to  make  a  final  distribution  of  the  estate  of  W.  S. 
Parks?  The  agreement  upon  which  the  judgment  was  based  is  as 
follows:  "It  is  agreed  in  the  above-entitled  cause  by  the  parties 
thereto  that  a  decree  by  consent  be  entered  as  follows,  to  wit:  First. 
Thomas  M.  Parks  shall  have  the  lot  of  land  now  occupied  by  him  as 
a  homestead  in  the  town  of  Rusk.  Second.  James  Parks  shall  have 
160  acres,  the  Judge  Hill  tract.  Third.  Mary  E.  Bothwell,  formerly 
Mary  E.  Parks,  shall  have  100  acres  of  land  known  as  the  Z.  Gibbs 
league,  being  the  same  tract  mentioned  in  W.  S.  Parks'  will.  Fourth. 
The  said  Thomas,  James  and  Mary  E.  shall  have  the  tract  of  land 
known  and  described  as  one-fourth  league  of  the  Jordan  league.  Fifth. 
Mary  A.,  widow  of  W.  S.  Parks,  deceased,  Roxanna  Parks,  and  Edwin 
B.  Parks,  minor  children  of  W.  S.  Parks,  deceased,  and  Mary  A.  Parks, 
shall  have,'*  etc.  Then  follows  description  of  several  tracts  of  land, 
including  that  which  is  here  in  controversy,  and  also  all  of  the  per- 
sonal property  on  hand.  The  agreement  then  proceeds :  "The  property 
to  be  set  aside  in  this  decree  to  the  said  Thomas  M.,  James  and  Mary 
E.  to  be  in  full  satisfaction  of  their  claims  upon  the  estate  of  W.  S. 
Parks,  deceased,  and  the  estate  of  said  W.  S.  and  Minerva  Parks, 
deceased,  save  and  except  the  interest  in  the  Missouri  property.*'  This 
agreement  is  signed  by  the  attorneys  for  the  different  parties  and  by 
John  A.  Boyd  as  special  guardian  for  Roxanna  and  E.  B.  Parks, 
minors.  The  judgment  entered  upon  that  agreement  is  as  follows : 

"It  is  therefore  adjudged,  considered  and  decreed  by  the  court  that 
the  following  described  land  be  and  the  same  is  set  apart  and  par- 
titioned to  Thomas  M.  Parks:  (Then  follows  the  description).  And 
all  of  the  right,  title  and  interest  which  the  estate  of  W.  S.  Parks, 
deceased,  and  upon  which  the  other  plaintiffs  and  defendants  herein, 
or  either  of  them,  have  in  and  to  said  before  described  lot  of  land, 
together  with  the  improvements  thereon,  are  vested  in  the  said  Thomas 
M.  Parks,  his  heirs  and  assigns  in  fee  simple  forever. 

"It  is  further  considered,  adjudged  and  decreed  by  the  court  that 
the  following  described  tract  of  land  be  and  the  same  is  set  apart  in 
partition  to  the  plaintiff  James  Parks:  (Then  follows  description). 
And  all  the  right,  title  and  interest  which  the  estate  of  W.  S.  Parks^ 
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deceased,  and  the  other  plaintiffs  herein  and  the  defendants  herein^  or 
either  of  them,  have  in  and  to  said  land,  together  with  the  improve- 
ments thereon,  are  vested  in  the  said  James  Parks,  his  heirs  and  as- 
signs in  fee  simple  foi'ever. 

"It  is  further  considered,  adjudged  and  decreed  by  the  court  that 
the  following  described  tract  of  land  be  and  the  same  is  set  apart  in 
partition  to  the  plaintiff  Mary  E.  Bothwell:  (Then  follows  descrip- 
tion). And  all  of  the  title  and  interest  which  the  estate  of  W.  S. 
Parks,  deceased,  and  which  the  other  plaintiffs  herein  and  which  the 
defendants  herein,  or  either  of  them,  have  in  and  to  the  said  tract 
of  100  acres  of  land,  together  with  all  the  improvements  thereon,  are 
vested  in  the  said  Mary  E.  Bothwell,  her  heirs  and  assigns  in  fee 
simple  forever. 

"It  is  further  considered,  adjudged  and  decreed  by  the  court  that 
the  following  described  tract  of  land  is  set  apart  in  partition  to  the 
plaintiffs  Thomas  M.  Parks,  James  Parks,  and  Mary  E.  Bothwell, 
jointly,  to  wit:  (Then  follows  description).  And  all  the  right,  title, 
and  interest  which  the  defendants  herein,  or  either  of  them,  and  which 
the  estate  of  the  said  W.  S.  Parks,  deceased,  has  in  and  to  the  said  907 
acres  of  land,  more  or  less,  is  vested  in  the  aforesaid  plaintiffs  jointly, 
their  heirs  and  assigns  in  fee  simple  forever. 

"It  is  further  considered,  adjudged  and  decreed  by  the  court  that  the 
following  land  be  and  the  same  is  hereby  set  apart  in  partition  to  the 
defendants  Mary  A.  Parks,  Roxana  Parks  and  Edwin  Parks  jointly, 
to  wit:  (Then  follows  description,  including  the  320  acres  of  land 
involved  in  thiS  suit).  And  the  right  and  title  of  the  plaintiffs  herein 
and  of  the  estate  of  "W.  S.  Parks,  deceased,  or  either  of  them,  in  and 
to  the  aforesaid  land,  or  any  of  them,  together  with  all  improvements 
upon  said  land,  are  vested  in  the  said  defendants  Mary  A.  Parks, 
Boxana  Parks  and  Edwin  Parks,  jointly,  their  heirs  and  assigns  in 
fee  simple  forever. 

*T[t  is  further  considered,  adjudged  and  decreed  that  all  and  same 
are  the  personal  property  belonging  to  the  estate  of  W.  S.  Parks  and 
the  estate  of  Minerva  Parks,  deceased,  the  first  wife  of  W.  S.  Parks, 
deceased,  be  and  the  same  is  set  apart  in  partition  to  and  vested  in 
the  defendants  Mary  A.  Parks,  Boxana  Parks  and  Edwin  Parks,  jointly. 

"It  is  further  considered,  adjudged  and  decreed  by  the  court  that 
the  property  set  apart  in  partition  to  the  plaintiffs  Thomas  M.  Parks, 
James  Parks  and  Mary  E.  Bothwell  respectively  is  in  full  satisfaction 
of  all  and  singular  their  interest,  shares  and  claim  in  the  estate  of 
Minerva  A.  Parks,  deceased,  and  William  S.  Parks,  deceased,  save 
and  except  any  property  which  may  be  owned  by  either  in  said  estate 
situated  in  the  State  of  Missouri.*' 

The  statement  of  facts  contains  the  following  agreement  by  the 
attorneys  in  this  appeal:  "It  is  agreed  that  the  plaintiffs  or  defend- 
ants in  this  suit  own  such  interest  in  the  land  in  controversy  as  the 
true  construction  of  the  following  instruments  taken  together  would 
convey  or  give.*'  The  instruments  referred  to  are  the  following:  The 
written  pleadings  in  the  suit  by  the  children  of  the  first  marriage; 
the  agreement  and  the  judgment  dividing  the  property,  which  were 
entered  in  that  suit;  a  mortgage  executed  by  Mrs.  Parks  and  John 
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A.  Boyd  as  the  executors  of  the  will  of  W.  S.  Parks,  dated  May  12, 
1879,  creating  a  lien  upon  the  land  in  controversy  together  with  other 
tracts,  in  favor  of  John  McCrummen,  to  secure  an  indebtedness  due 
from  the  estate  of  W.  S.  Parks  amounting  to  $1,000.00;  and  the  deed 
executed  by  Mrs.  Parks  and  John  A.  Boyd  in  their  capacity  as  exec- 
utors, purporting  to  convey  the  land  in  controversy  to  Beard  and 
Ezell.  In  determining  the  rights  of  the  parties  we  are  thus  restricted 
to  the  instruments  above  reierred  to.  It  seems  to  us  that  a  fair 
construction  of  the  language  of  this  agreement  and  the  judgment  is 
sufficiently  comprehensive  to  justify  the  conclusion  that  a  final  dis- 
tribution of  all  of  the  property  belonging  to  the  estate  of  W.  S.  Parks 
and  subject  to  administration  in  this  State,  as  well  as  the  interest 
inherited  by  the  children  of  Minerva  Parks  from  their  mother,  was 
made.  It  is  true  that  the  original  petition  filed  by  the  children  of 
the  first  marriage,  in  their  suit,  only  sought  to  recover  and  segregate 
the  community  interest  of  their  mother,  and  no  more;  but  the  judg- 
ment was  not  so  limited.  Some  of  the  property  awarded  to  those 
children  consisted  of  lands  in  which  their  mother  had  no  interest,  com- 
munity or  otherwise,  and  which  belonged  to  the  separate  estate  of  W. 
S.  Parks.  This  fact,  when  taken  in  connection  with  the  terms  of  the 
agreement  and  the  judgment,  justifies  no  conclusion  other  than  that 
a  final  distribution  of  all  the  property  in  this  State  in  which  W.  S. 
Parks  owned  any  interest  at  his  death  was  intended  and  was  in  fact 
effected.  Let  us  suppose  that  after  the  entry  of  this  agreed  judgment 
the  children  of  the  first  marriage  had  made  a  claim  to  some  portion 
of  their  father's  estate  which  had  been  allotted  to  the  •  appellants  and 
their  mother,  upon  the  ground  that  they  had  not  received  all  to 
which  the  law  entitled  them.  Would  it  be  contended  that  they  were 
not  concluded  by  the  partition  already  made?  The  obviously  correct 
answer  to  this  question  would  be  warranted  only  upon  the  assumption 
that  the  partition  made  was  final  and  binding.  If  the  partition  was 
final  as  to  some  of  the  parties  it  must  have  been  final  as  to  all,  except 
as  between  those  to  whom  there  had  been  a  joint  allotment. 

The  question  then  arises,  did  the  decree  devest  the  executors  of  any 
further  control  for  purposes  of  administration  over  the  property  thus 
distributed?  We  think  so.  The  executors  were  parties  both  to  the 
agreement  and  to  the  judgment,  and  must  be  held  bound  by  what  was 
there  done  in  so  far  as  they  could  be  bound  by  such  proceedings.  If 
they  might  thereafter  exercise  any  further  administrative  authority 
over  any  portion  of  the  property,  it  was  because  the  legal  effect  of  what 
was  there  done  did  not  amount  to  a  distribution.  We  may  concede 
that  under  the  conditions  existing  at  that  time,  those  executors  could 
not  have  been  compelled  to  yield  their  control  over  all  of  the  property 
of  W.  S.  Parks  and  submit  to  a  distribution,  and  that  a  judgment 
to  that  eflPect  rendered  over  their  objection  should  not  be  construed  as 
depriving  them  of  their  right  to  continue  in  the  exercise  of  their 
administrative  functions  over  any. portion  of  the  property.  But  in 
the  judgment  here  under  consideration  the  executors  consented  to  the 
rendition  of  the  decree,  and  it  should,  for  that  reason,  be  entitled  to 
all  of  the  weight  which  a  voluntary  concession  would  add.  If  the 
estate  of  W.  S.  Parks  was  divided  into  parts  and  those  parts  allotted 
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to  the  joint  owners  in  severalty,  or  to  a  part  of  them  severally,  and  to  a 
group  of  them  jointly,  «s  the  interests  which  those  owners  should 
ultimately  be  entitled  to  receive  from  that  estate,  this  amounted  to  a 
distribution,  whether  the  executors  secretly  intended  to  relinquish  their 
control  over  the  property  so  distributed  or  not.  A  resort  by  them 
thereafter  for  the  payment  of  debts  to  any  of  the  portions  thus  allotted 
would  not  only  be  inconsistent  with  what  they  had  deliberately  done, 
but  would  be  an  unjust  discrimination  against  the  owner  whose  prop- 
erty might  be  thus  taken,  and  destroy  the  basis  recognized  in  the  dis- 
tribution as  determining  the  relative  rights  of  the  parties.  Having 
been  authorized  by  the  will  to  administer  the  estate  independently  of 
the  Probate  Court,  the  executors  could  determine  for  themselves  when 
they  would  surrender  their  rights  and  powers  over  the  estate  to  the 
distributees.  In  the  case  of  McDonough  v.  Cross,  supra,  the  court 
said:  *^ut  if  it  is  conceded  the  executor  under  the  will  in  this  case 
was  not  authorized  thereby  to  sell  the  land,  we  do  not  think  it  follows 
that  the  sale  here  in  question  was  not  valid  and  binding.  It  is  cer- 
tainly within  the  authority  conferred  upon  the  executor,  if  no  specific 
directions  are  contained  in  the  will,  whether  the  will  is  being  admin- 
istered under  the  supervision  of  the  court  or  not,  to  determine  when 
the  devisees  may  take  and  hold  the  property  devised,  free  from  any 
claim  of  the  executor  thereto,  for  the  purposes  of  administration.  And 
if  the  executor,  as  the  representative  of  the  estate,  acquiesces  in  the 
right  of  the  devisees  to  the  possession  and  enjoyment  of  the  property 
devised,  and  the  possession  of  it  is  delivered  to  them,  it  can  not  be 
subsequently  insisted  that  the  devised  property  is  still  part  of  the  estate 
of  the  testator  in  the  hands  of  the  executor.  Unquestionably  the  dev- 
isees take  the  property  subject  to  the  right  of  the  creditors  to  call  upon 
•them  to  contribute  to  the  payment  of  the  debts  of  the  testator,  if  the 
executor  fails  to  discharge  them,  or  the  property  in  their  hands  may, 
by  a  proper  proceeding,  be  charged  with  their  payment.  And  it  may  be 
if  the  exeaitor,  in  fraud  of  the  right  of  creditors,  had  passed  the 
estate  committed  to  his  charge  out  of  his  control,  he  may  have  made 
himself  personally  liable  to  the  creditors.  But  still  it  must  be  admitted 
an  ordinary  judgment  against  him  in  his  representative  character  will 
not  authorize  the  levy  of  an  execution  upon  the  property  of  the  estate 
after  he  has  ceased  to  be  executor,  although  in  the  proper  discharge 
of  his  duties  he  should  have  retained  it  in  his  hands  for  the  payment 
of  the  debts  of  the  estate."  Had  the  administration  upon  the  estate 
of  W.  S.  Parks  been  conducted  under  the  supervision  of  the  Probate 
Couri  and  a  distribution  of  the  property  been  made  in  the  manner 
disclosed  by  the  agreement  and  judgment  here  under  consideration, 
we  do  not  think  the  finality  of  that  distribution  and  its  legal  effect  in 
removing  the  property  from  the  control  of  the  executors  for  further 
administration  would  be  called  in  question.  Henderson  v.  Lindley, 
75  Texas,  185,  12  S.  "W.,  979.  Where  the  executors  are  empowered  to 
act  independently  of  the  Probate  Court,  they  may  close  the  administra- 
tion, or  surrender  all  or  any  portion  of  the  property  to  the  heirs  or 
devisees,  without  the  formality  of  judicial  sanction.  When  by  any 
course  of  conduct  legally  eufiicient  this  is  done,  we  are  unable  to  see 
why  the-  same  legal  consequences  should  not  follow  as  are  attached 
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to  a  juan^ial  dislribution  made  under  the  direction  of  the  Probate 
Court. 

It  is  urgently  insisted  by  the  appellees  that  no  such  distribution  and 
surrender  was  intended  in  this  instance  by  the  executors,  and  as  evi- 
dencing the  absence  of  any  such  intention,  reference  is  made  to  the 
subsequent  acts  of  the  executors  in  exercising  their  dominion  over  some 
portions  of  the  estate  which  had  theretofore  been  divided.  The  trans- 
actions referred  to  consisted  of  mortgaging  the  land  in  controversy, 
and  other  lands,  to  John  McCrummen  to  secure  a  debt  due  from  the 
estate  of  W.  S.  Parks,  and  making  the  conveyance  under  which  the 
appellees  in  this  suit  claim.  In  cases  of  this  kind  we  must  seek  the 
intent  of  the  parties  by  searching  the  evidences  with  which  they  have 
clothed  their  action.  Where  that  evidence  consists  of  written  memo- 
randa, or  records,  couched  in  plain  and  unambiguous  language  there 
can  be  no  occasion  for  resorting  to  extraneous  facts  to  find  out  what 
was  intended.  Under  such  circumstances  it  will  be  presumed  that  they 
had  in  contemplation  the  legal  effect  of  what  was  done.  Leasing  v. 
Grimland,  74  Texas,  239,  11  S.  W.,  1095;  9  Ency.  of  Ev.,  371,  and 
cases  cited.  The  transactions  to  which  we  have  been  referred  as  con- 
trolling the  intent  of  the  parties  occurred  more  than  a  year  after  the 
entry  of  the  judgment  which  we  are  called  upon  to  construe.  They 
are,  therefore,  too  remote  to  be  considered  as  a  part  of  the  res  gestae. 
We  are  not  to  be  governed  by  what  the  parties  may  have  intended 
to  do,  but  what  they  in  legal  effect  did.  When  the  law.  attaches 
certain  consequences  to  the  doing  of  particular  acts,  the  actual  intent 
of  the  actor  must  yield  to  the  dictum  of  the  law.  The  mortgage  and 
deed  made  by  the  executors  subsequent  to  the  partition  might  indicate 
that  they  still  claimed  the  right  to  sell  off  portions  of  the  property 
for  the  payment  of  debts,  but  they  certainly  could  not  be  considered 
as  negativing  the  fact  that  a  partition  had  in  reality  been  made.  If 
the  executors  entertained  such  an  intention  they  merely  assumed  the 
exercise  of  a  right  which  the  law  denied  them. 

It  is  also  contended  that  the  judgment  rendered  in  the  suit  by  the 
children  of  the  first  marriage  was  void  as  being  without  pleadings  to 
support  the  relief  there  granted.  It  is  true  that  the  original  petition 
filed  in  the  case  only  sought  the  recovery  and  segregation  of  that 
interest  which  those  plaintiffs  inherited  from  their  deceased  mother, 
Minerva  Parks.  It  is  also  true  that  the  judgment  rendered  went 
further  and  made  a  partition  of  all  of  the  property  in  which  W.  S. 
Parks  was  interested.  But  the  judgment  was  one  rendered  in  pur- 
suance of  an  agreement  made  at  a  time  when  all  of  the  parties  were 
before  the  court.  Whatever  may  be  said  concerning  the  jurisdiction  of 
the  court  to  pronounce  the  particular  decree  there  rendered,  in  the 
absence  of  an  agreement  that  it  might  be  done,  we  do  not  think  that 
objection  can  be  urged  in  the  present  case.  A  judgment  by  consent 
cures  all  errors  except  those  resulting  from  a  lack  of  jurisdiction  in 
the  court.  Hutchison  v.  Owen,  20  Texas,  287;  Laird  v.  Thomas,  22 
Texas,  280;  Sandoval  v.  Rosser,  86  Texas,  687,  26  S.  W.,  935;  Gamer 
V.  Burleson,  26  Texas,  348 ;  Weaver  v.  Vandervanter,  84  Texas,  691,  19 
S.  W.,  889;  Lessing  v.  Hardie,  55  Texas,  233.  The  exception  in  the 
rule  above  stated  must  be  still  further  limited  in  this  instaiice  to  those 
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elements  of  jurisdiction  which  the  parties  could  not  confer  by  an 
agreement  entered  of  record.  In  the  last  case  above  cited  the  court 
said:  "But  independently  of  this,  it  has  been  decided  by  this  court 
that  although  the  pleadings  do  not  set  forth  a  cause  of  action  which 
would,  on  a  contest,  have  authorized  the  judgment  rendered,  yet  that 
this,  even  as  to  a  married  woman,  would  be  waived  by  reason  of  the 
judgment  having  been  by  consent/'  However,  in  holding  that  a  dis- 
tribution  of  the  estate  had  been  made  by  the  executors,  we  do  not 
regard  it  as  essential  in  this  case  that  the  partition  should  have  re- 
sulted from  a  valid  decree  of  the  District  Court.  The  executors  had 
the  legal  right,  independently  of  any  judicial  decree,  to  relinquish 
their  administrative  authority  over  any  portion  of  the  estate;  and  whe- 
ther the  decree  be  one  which  they,  or  the  other  heirs,  can  be  compelled 
to  observe,  or  not,  it  is  the  embodiment  of  an  agreement  equally  as  bind- 
ing as  would  be  a  judgment  to  the  same  effect,  in  passing  their  pos- 
sessory rights  as  executors.  While  the  decree  is  perhaps  more  compre- 
hensive than  the  agreement  itself,  it  is  nevertheless  a  judicial  construc- 
tion of  that  agreement,  and  must  here  be  regarded  as  having  received 
the  full  assent  of  the  executors  as  entered. 

But  assuming  that  the  conveyance  of  Boyd  and  Mrs.  Parks,  in^ which 
they  undertook  to  transfer  the  land  in  controversy  to  Beard  and  Ezell, 
was  void  in  so  far  as  it  operated  upon  any  title  held  by  them  as  exec- 
utor^ of  the  estate  of  W.  S.  Parks,  it  does  not  follow  that  it  was 
ineffectual  for  any  purpose.  Mrs.  Parks  was  not  only  an  executrix,  but 
a  joint  owner  of  ttie  land  described  in  her  deed;  and  while  she  might 
not  be  able  to  transfer  any  title,  acting  in  her  fiduciary  capacity,  be- 
cause she  had  none,  her  deed  would  nevertheless  invest  her  grantees 
with  such  interest  as  she  owned  in  her  individual  right.  Corzine  v. 
Williams,  85  Texas,  499,  22  S.  W.,  399;  16  Cyc,  712.  It  therefore 
becomes  necessary  to  ascertain  what  interest  Mrs.  Parks  individually 
held  in  this  particular  property.  The  parties,  by  their  agreement,  have 
eliminated  the  will  of  W.  S.  Parks  as  a  factor  to  be  considered  in 
determining  that  question,  and  we  must  look  alone  to  the  instruments 
to  which  we  have  heretofore  referred.  The  judgment  in  the  partition 
suit  uses  the  following  significant  language :  "And  the  right  and  title 
to  the  plaintiffs  herein  (referring  to  the  children  of  the  former  mar- 
riage) and  estate  of  W.  S.  Parks,  deceased,  or  either  of  them,  in  and 
to  the  aforesaid  lands  or  any  of  them,  together  with  all  improvements 
upon  said  land,  are  vested  in  the  said  defendants  Mary  A.  Parks, 
Boxana  Parks  and  Edwin  Parks  jointly,  their  heirs  and  assigns  in  fee 
simple  forever.'^  The  legal  effect  of  that  language  would  be  to  create 
an  equality  of  interest  in  Mrs.  Parks  and  her  children.  28  Cyc,  490 ; 
17  A.  &  E.  Ency.  Law,  2d  ed.,  651.  We  must  therefore  conclude 
that  the  interest  of  Mrs.  Parks  and  the  children  were  equal,  and  that 
she  held  as  a  tenant  in  common  with  them  an  undivided  one-third 
interest  in  the  320  acres  of  land  involved  in  this  suit,  and  that  such 
interest  passed  by  the  terms  of  her  deed  to  Beard  and  Ezell.  The  judg- 
ment of  the  District  Court  will  therefore  be  reversed  and  here  rendered 
in  favor  of  the  appellants  for  an  undivided  two-thirds  interest  in  the 
land,  but  the  case  will  be  remanded  for  the  purpose  of  enabling  the 
parties,  if  they  so  desire,  to  have  a  partition.    The  judgment  is  accord- 
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ingly  reversed  and  the  cause  remanded  with  instruction  to  partition  the 
property  in  accordance  with  the  views  here  expressed.  The  costs  of 
this  appeal  will  be  adjudged  against  the  appellees. 

Reversed  and  remanded  with  instructions. 

ON  MOTION  FOR  REHEARING. 

The  appellees  in  their  motion  for  rehearing  insist  that  the  appellants 
are  not  entitled  to  recover  the  land  because  the  consideration  for  which 
it  was  sold  to  those  under  whom  appellees  claim  was  applied  on  a 
judgment  against  the  estate  of  W.  S.  Parks,  and  inured  to  the  benefit 
of  the  appellants.  They  also  call  our  attention  to  their  plea  in  which 
they  ask  that  in  the  event  appellants  recover  all,  or  any  part,  of  the 
land,  they  be  required  to  refund  the  amount  paid  upon  that  judgment 
together  with  interest  thereon  from  that  date.  This  feature  of  the 
case  was  not  called  to  our  attention  in  the  former  presentation,  and 
we  were  not  apprised  of  the  fact  that  appellees  relied  upon  pleadings  of 
that  character  until  mention  was  made  of  it  in  this  motion. 

Assuming  that  the  conveyance  and  sale  were  void  because  of  the  lack 
of  authority  in  the  executors,  and  that  no  title  was  imparted  to  the 
purchasers,  still  the  executors  were  empowered  to  settle  the  debts  of  the 
estate,  and  a  release  of  a  debt  to  them  would  operate  as  a  valid  ex- 
tinguishment. The  evidence  shows  that  on  the  3d  day  of  September, 
1879,  a  judgment  was  recovered  by  J.  M.  Beard  against  the  estate  of 
W.  S.  Parks;  that  when  this  sale  was  made  by  Mrs.  Parks  and  Boyd, 
as  executors,  the  consideration,  $240.00,  was  entered  as  a  credit  upon 
that  judgment.  To  this  extent  the  appellees  and  their  mother  were 
benefitted  by  the  application  of  that  consideration.  Thirty  years  or 
more  have  passed  since  that  transaction.  The  original  claim  based 
upon  the  judgment  has  long  since  become  barred  by  limitation,  and  it 
would  be  inequitable  to  now  permit  the  appellants  to  recover  the  land 
T^ithout  making  restitution  of  the  consideration  which  was  applied  upon 
a  debt  for  which  their  property  was  liable  and  which  inured  to  their 
benefit.  Halsey  v.  Jones,  86  *^Texas,  488,  25  S.  W.,  696 ;  Hayes  v. 
Gallagher,  21  Texas  Civ.  App.,  88,  51  S.  W.,  280. 

Under  the  rule  announced  in  the  cases  above  referred  to,  the  judg- 
ment heretofore  rendered  by  us  should  be  modified.  We  have  held  that 
the  appellants  were  entitled  to  recover  two-thirds  of  the  land  sued  for. 
It  would  be  just  for  them  to  account  for  two-thirds  of  the  considera- 
tion, $160.00,  with  interest  thereon  at  the  rate  of  eight  percent  per 
annum  from  September  3,  1879,  as  the  condition  upon  which  they  will 
be  permitted  to  regain  possession  of  the  land.  The  motion  for  re- 
hearing will  therefore  be  granted,  and  the  judgment  heretofore  entered 
reversing  and  rendering  the  case  will  be  so  modified. 

The  case  will  be  reversed  and  rendered  in  accordance  with  the  orig- 
inal opinion,  on  condition  that  the  appellants,  within  six  months  from 
this  date,  pay  into  this  court,  for  the  use  and  benefit  of  the  appellees, 
the  sum  of  $160.00  with  interest  thereon  at  the  rate  of  eight  percent 
per  annum  from  September  3,  1879.  Should  they  fail  to  comply  with 
this  requirement  within  that  time,  the  judgment  of  the  trial  court  will 
stand  affirmed. 
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It  is  further  ordered  that  all  costs  of  this  appeal  be  adjudged  against 
(he  appellants. 


R.  A.  Terry  v.  Texas  Brewing  Company. 

Decided  June  9,   1910. 

Contraet — ^Bond — Sale — Certainty — ^Xntnality. 

A  contract  relating  to  the  purchase  and  sale  of  beer,  secured  by  bond  by 
the  purchaser  and  sureties  to  make  due  payment  for  goods  bought  thereunder, 
though  the  agreement  was  unenforcible  while  executory,  because  not  binding 
the  seller  to  sell  or  the  purchaser  to  take  any  definite  quantity,  became,  when 
executed,  valid  as  to  whatever  had  been  delivered  and  received  thereunder. 
The  surety  could  not  defend  against  such  liability  on  the  bond  because  the 
contract  between  his  principal  and  the  seller  was  invalid,  so  long  as  it  was 
merely  executory,  for  want  of  certainty  and  mutuality. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  B.  H.  Buck. 

Templeton  &  Agerton,  for  appellant. — The  written  agreement  de- 
clared on  by  the  plaintiff  was  too  indefinite  and  uncertain  in  its  terms 
to  constitute  a  binding  contract,  which  was  enforcible  against  either 
of  the  parties  thereto  at  the  suit  of  the  other.  Such  agreement  is  void 
for  want  of  mutuality.  Tyler  Ice  Co.  v.  Copeland,  99  S.  W.,  133,  134; 
H.  &  T.  C.  Ry.  Co.  v.  Mitchell,  38  Texas,  86,  95,  96 ;  El  Paso  Ice  Co. 
V.  City  of  El  Paso,  64  S.  W.,  800 ;  S.  &  S.  Coffee  Co.  v.  Grocery  Co., 
80  S.  W.,  1170;  Oil  Co.  v.  Kirk,  68  Fed.,  791,  15  C.  C.  A.,  540; 
Campbell  v.  Lambert,  51  Am.  Rep.,  1 ;  Davie  v.  Mining  Co.,  24  L.  R. 
A.,  357. 

Since  the  written  agreement  was  not  binding  on  the  principal,  the 
sureties  are  not  legally  bound  on  the  bond.  Edwards  County  v.  Jen- 
nings, 89  Texas,  621;  Fuqua  v.  Pabst  Brewing  Co.,  90  Texas,  303; 
John  A.  Tolman  Co.  v.  Rice,  45  N.  E.,  496,  497;  State  v.  Evans,  32 
Texas,  201 ;  20  Cyc,  1420,  Sub.  IV. 

The  written  agreement  was  not  binding  on  any  of  the  parties  thereto 
for  want  of  mutuality,  and  because  it  was  not  supported  by  a  valuable 
consideration.  Tyler  Ice  Co.  v.  Copeland  &  Norman,  99  S.  W.,  133; 
Moran  Bolt  &  C.  Co.  v.  St.  Louis  Car  Co.,  109  S.  W.,  52 ;  Cold  Blast 
Trans.  Co.  v.  K.  C.  Bolt  &  Nut  Co.,  57  L.  R,  A.,  696;  Santeller  & 
Co.  V.  Lange  &  Co.,  155  Fed.,  719,  722,  723;  Crane  v.  Crane  &  Co., 
106  Fed.,  869-872. 

The  subsequent  sales  made  by  the  plaintiff,  to  the  defendant  Massey, 
of  beer  and  ice,  for  the  value  whereof  this  action  was  brought,  con- 
stituted so  many  separate  contracts  between  said  parties,  all  of  which 
were  independent  of  the  previous  written  agreement.  Cold  Blast  Tr. 
Co.  V.  K.  C.  Bolt  &.Nut  Co.,  57  L.  R.  A.,  696;  Moran  Bolt  &  C.  Co. 
V.  St.  Louis  Car  Co.,  109  S.  W.,  52. 

Bryan  &  Spoonts,  for  appellee. — The  contract  had  already  been  exe- 
cuted between  the  parties.    Plaintiff's  suit  was  not  to  recover  damages, 
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but  was  to  recover  for  goods^  wares  and  merchandise  already  delivered 
for  which  defendant  Massey  had  not  paid,  and  the  bond  of  suretyship 
was  conditioned  for  payment  if  said  Massey  defaulted.  Oconto  B.  Co. 
V.  Coyoutte,  138  Wis.,  664;  Harvester  King  Co.  v.  Mitchell,  89  Fed., 
173;  Laboyteaux  v.  Swigart,  103  Ind.,  596;  Perkins  v.  Hadsel,  50  111., 
216;  Prue  v.  Houghton,  6  Colo.,  318;  Cold  Blast  T.  Co.  v.  K.  C.  Bolt 
&  Nut  Co.,  57  L.  R.  A.,  696;  Richardson  v.  Hardwick,  106  TJ.  S.,  252; 
Elec.  Co.  V.  Blue  Rapids,  96  Pac.,  68. 

HODGES,  Associate  Justice. — ^In  June,  1907,  the  appellee, 
til  rough  its  agent  Felix,  entered  into  a  written  contract  with  one  T. 
M.  Massey,  of  Ballinger,  Texas,  by  which  it  agreed  to  sell  Massey  beer 
in  carload  lots  at  stipulated  prices,  and  to  furnish  him,  free  of  rent, 
the  use  of  an  ice  or  sioragehouse  and  a  delivery  wagon,  to  be  used 
by  him  at  the  pleasure  of  the  company.  Provision  was  also  made  by 
which  Massey  was  to  receive  credit  for  the  return  of  empty  bottles. 
The  first  payment  was  to  be  made  when  the  second  order  was  given, 
or,  in  the  event  of  failure  to  order  sooner,  to  become  due  in  thirty 
days  after  the  date  of  shipment.  It  was  also  stipulated  that  the 
proper  fulfillment  of  the  contract  was  secured  by  a  bond  bearing  the 
same  date  and  referred  to  as  a  part  of  the  agreement.  On  the  same 
date  a  bond  in  the  sum  of  $1,000  was  executed  by  Massey,  with  the 
appellant,  R.  A.  Terry  and  C.  S.  Bowden  as  sureties.  The  bond 
contains  the  following  provision :  "The  condition  of  the  above  obliga- 
tion is  such  that  the  said  Massey,  the  principal  herein,  shall  pay  or 
cause  to  be  paid,  at  Forth  Worth,  Tarrant  County,  Texas,  any  and  all 
amounts  of  money  which  T.  M.  Massey  may  now  or  may  hereafter 
become  indebted  to  said  brewing  company  for  merchandise  sold  him, 
for  empty  cooperage  placed  in  his  charge,  or  for  advances  made  him, 
with  interest  thereon,  or  any  other  obligation  of  whatever  nature.  The 
books  of  said  brewing  company  to  be  accepted  as  evidence  of  the  debt.'' 
There  were  other  clauses  providing  that  the  obligation  should  become 
void  upon  condition  that  Massey  promptly  paid  and  discharged  at  Fort 
Worth,  Texas,  all  of  his  indebtedness  to  the  brewing  company,  other- 
wise same  was  to  remain  in  full  force  and  effect. 

This  suit  was  instituted  by  the  appellee  against  Massey  and  his 
sureties  on  that  bond  to  recover  a  balance  of  $942.36  due  for  beer  which 
it  had  supplied  Massey  under  the  before  mentioned  agreement.  On  a 
trial  before  the  court  without  a  jury  a  judgment  was  rendered  in  favor 
of  the  appellee  against  all  the  defendants  for  the  amount  above  men- 
tioned. 

No  issue  is  here  raised  as  to  the  correctness  of  the  account  sued  on, 
nor  is  it  denied  that  the  amount  claimed  grew  out  of  the  transactions 
contemplated  in  the  written  agreement  before  mentioned.  Terry,  one 
of  the  sureties,  alone  has  appealed. 

The  assignments  of  error  urged  in  this  court  involve  two  grounds 
of  defense.  One  is  that  the  contract  between  Massey  and  the  brewing 
company  was  in  violation  of  the  Texas  antitrust  statute,  in  giving  to 
Massey  the  exclusive  right  to  sell  the  appellee's  beer  in  that  locality. 
The  written  agreement  contains  no  such  provision,  and  the  testimony 
as  to  whether  there  was  any  oral  understanding  to  that  effect  was 
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conflicfting.  Upon  this  conflict  the  court  found  as  a  fact  that  there 
was  none,  and  that  conclusion  is  not  without  support. 

The  other  defense  is  that  the  written  instrument  purporting  to  be 
a  contract  between  Massey  and  the  brewing  company  was  void  for  un- 
certainty and  for  lack  of  mutuality;  that  it  was  not  binding  upon 
either  Massey  or  the  brewing  company,  and  for  that  reason  the  appel- 
lant, as  a  surety  for  Massey,  was  not  bound.  The  writing  referred  to 
embodies  mutual  undertakings  on  the  part  of  Massey  and  the  brewing 
company,  one  to  buy  and  the  other  to  sell  beer  in  carload  lots,  and 
fixes  the  prices  at  which  the  sales  were  to  be  made.  It  does  not,  how- 
ever, designate  the  quantity  to  be  bought  and  sold,  nor  does  it  fix 
definitely  the  time  within  which  the  contract  relations  were  to  begin 
and  end.  In  these  last  mentioned  respects  the  contract  between  Massey 
and  appellee  was  lacking  in  an  important  element  essential  to  make  it 
enforcible  while  in- an  executory  stage,  or  to  support  an  action  for 
damages  for  failure  of  either  party  to  carry  out  the  agreement  to  sell 
or  to  buy.  Cold  Blast  Trans.  Co.  v.  K.  C.  Bolt  &  Nut  Co.,  57  L.  R.  A., 
699 ;  Moran  Bolt  &  C.  Co.  v.  St.  Louis  Car  Co.,  109  S.  W.,  52 ;  Tyler 
Ice  Co.  V.  Copeland,  44  Texas  Civ.  App.,  383,  99  S.  W.,  133 ;  John  A. 
Tolman  Co.  v.  Eice,  45  N".  E.,  497.  But  this  is  not  an  action  seeking 
specific  performance  of  Masse/s  undertaking  to  buy  beer  from  the 
appellee,  nor  is  it  one  to  recover  damages  for  Masse/s  failure  to 
purchase.  The  provisions  of  that  agreement  were  subsequently  per- 
formed in  so  far  as  the  sales  and  purchases  were  concerned,  and  to 
that  extent  the  contract  became  an  executed  agreement.  Whatever 
may  have  been  wanting  in  order  to  make  it  an  enforcible  contract  while 
still  in  an  executory  stage,  that  element  was  supplied  when  Massey 
purchased  the  beer  upon  the  terms  and  conditions  mentioned,  and  he 
thereby  incurred  an  enforcible  liability  for  what  he  actually  received. 
The  defense  of  want  of  certainty  was  not  available  to  defeat  a  recovery 
for  what  he  thus  obtained,  notwithstandiijg  he  might  have  received  it 
under  a  contract  otherwise  unenforcible.  Thurber  v.  Meves,  119  Calif., 
35,  60  Pac,  1063;  Topeka  W.  &  S.  Co.  v.  Roots,  56  Kan.,  187,  42 
Pac,  716;  3  Page  on  Contracts,  sees.  1615-1619.  This  suit  is  to  re- 
cover of  Massey  and  the  sureties  on  the  bond  before  mentioned  the 
amount  which  Massey  still  owed  for  goods  which  he  had  received.  By 
their  contract  the  sureties  bound  themselves  to  pay  any  sum,  not  ex- 
ceeding $1,000,  for  beer  sold  to  Massey  and  for  which  he  failed  to  pay. 
There  is  no  lack  of  mutuality  about  their  undertaking,  neither  is  it 
subject  to  the  charge  of  uncertainty.  The  amount  of  the  debt  sued  for 
is  the  value  of  the  goods  which  Massey  received  and  failed  to  pay  for. 
His  liability  and  that  of  the  sureties  was  well  defined  and  clearly 
established. 

There  was  no  error  in  the  judgment  of  the  trial  court,  and  it  is 

accordingly  affirmed. 

Affirmed. 
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J.  M.  LuTTRELL  V.  B.  H.  Pabry. 

Decided  June  9,   19 10. 

ETideaoe— Shop  Booki — Contract 

An  entry  on  the  books  of  an  aVehitect,  made  by  bis  employe,  as  to  the 
terms  of  an  order  for  plans  for  residences,  not  made  in  the  presence  of  the 
party  giving  the  order  nor  with  the  purpose  by  the  parties  of  preserving  a 
written  memorandum  of  their  agreement,  is  nOt  admissible,  in  favor  of  the 
architect,  as  evidence  of  the  terms  of  the  contract.  The  rule  admitting  "shop 
books"  in  evidence  is  confined  to  entries  of  goods  sold  and  delivered  or  of  woric 
and  labor  performed. 

Error  from  the  County  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  E.  B.  Bitchie. 

J.  T.  Ranspot  and  Penix  &  Eberhart,  for  plaintiff  in  error. — Cited. 
Rupp  V.  O'Conner,  21  S.  W.,  619;  Mings  v.  Qrigsby  Const.  Co.,  106  S. 
W.,  192;  Jones  on  Evidence,  2d  ed.,  art.  574. 

Albert  Stevenson,  for  defendant  in  error. — ^Bupp  v.  O^Conner  is 
authority  for  defendant  in  error.    Mings  v.  Qrigsby  is  not  in  point. 

LEVY,  Associate  Justice. — The  appellee  claims  in  his  suit  that 
he  contracted  with  appellant  to  make  plans  and  specifications  for  the 
erection  of  two  certain  houses.  It  was  a  material  issue  in  the  trial 
of  the  case  as  to  the  condition  in  the  agreement  for  the  pay  for  the 
plans  and  specifications.  Appellee  contended  that  the  plans  and  specifi- 
cations were  ordered  to  be  drawn  on  the  basis  of  the  cost  of  material 
and  construction  to  be  $3,000  for  each  building.  Appellant  contended, 
among  other  things,  that  the  cost  of  material  and  construction  was  to 
be  $2,500  for  each  building. ,  Upon  the  trial  appellee,  while  testifying 
as  a  witness  in  his  own  b^alf,  was  handed  a  book,  which  he  identified 
as  a  book  kept  in  his  ofiice  and  ordinarily  used  by  himself  and  his 
employes  in  entering  memoranda  of  all  orders  received  and  taken  for 
plans  and  specifications.  His  attention  was  then  called  to  the  following 
memorandum  on  a  page  in  the  book  reading,  "J.  M.  Luttrell  ordered 
sketches  for  two  residences  to  cost  $3,000  each,  to  be  two  story,  8  to  10 
rooms,  to  be  ceiled  and  papered,  and  to  have  fireplaces,  no  furnaces.'* 
He  testified,  "the  entry  was  made  by  John  R.  Scott,  an  employe  in  my 
office  at  the  time ;  he  has  since  left  the  country.  I  recognize  the  hand- 
writing as  being  the  writing  of  Scott.  My  attention  was  not  called  to 
said  entry  by  any  one;  I  discovered  it  on  the  book  a  day  or  so  after  it 
was  made.**  The  entry  on  the  book  was  then  read,  over  objection  of 
appellant,  as  substantive  evidence  of  the  terms  of  agreement  and  trans- 
action of  the  parties.  The  introduction  of  the  book  entry  is  made  the 
basis  of  the  first  assignment  of  error,  and  was,  we  think,  reversible 
error.  The  bill  of  exceptions  does  not  show  that  the  entry  was  made 
in  the  presence  of  the  appellant,  as  evidencing  the  intention  of  the 
parties  to  make  such  written  memorandum  of  the  terms  of  agreement, 
or  as  being  made  fairly  contemporaneous  with  the  fact  of  the  agree- 
ment, as  admissible  as  res  gestate.     The  precise  question  presented  is 
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the  admissibility  of  the  entry  in  question  as  evidence  to  prove  or  tend- 
ing to  prove  the  tenns  of  a  special  contract  between  the  parties.  A 
memorandum  of  the  terms  of  a  special  contract  entered  on  an  order 
book  kept  for  the  purpose  might  be  for  the  convenience  of  the  particu- 
lar person  and  an  orderly  conduct  of  hk  business,  but  it  is  not  the 
usual  method  of  preserving  the  evidence  of  the  making  of  the  contract. 
It  is  merely  a  memorandum  of  something  to  be  done  by  him  subse- 
quent to  the  time  of  the  entry.  Consequently,  as  the  point  is  made 
here,  the  entry  in  the  book  has  the  effect  simply  of  showing  appellee^s 
version  of  a  parol  contract.  In  Cole  v.  Dial,  8  Texas,  348,  it  was 
ruled  that  entries  in  a  merchant's  book  of  money  loaned  or  advanced 
are  not  competent  evidence  even  after  the  death  of  the  merchant.  The 
^'shop  book'^  rule  is  confined  to  entries  of  goods  sold  and  delivered,  or 
of  work  and  labor  performed.  1  Greenleaf  on  Ev.,  sec.  118.  In  re 
Ward's  Estate,  73  Mich.,  220,  41  N".  W.,  431,  there  was  in  evidence  an 
entry  found  on  the  book  of  E.  B.  Ward  to  the  effect  *'that  he  had  turned 
over  to  Mrs.  Smith,  stock  in  the  Wyandotte  Eolling  Mill  Company  to 
the  amount  of  $7,300  in  full  of  her  share  of  the  estate.''  It  was  not 
admitted  that  Mrs.  Smith  received  the  stock  on  any  such  terms,  and 
the  court  ruled  that  the  entry  could  not  have  any  weight  to  prove  such 
settlement.  The  effect  of  the  ruling  is  that  the  entry  was  not  com- 
petent evidence.  In  the  instant  exception  it  does  not  appear  how 
Scott,  who  made  the  entry,  got  his  information.  If  he  entered  it  on 
information  or  by  being  told  so,  then  the  memorandum  was  nothing 
more  or  less  than  hearsay  evidence.  Certainly  Scott  could  not  have 
testified  as  to  what  some  one  else  had  told  him  as  to  the  terms  of  the 
contract.    Snow  Hdw.  Co.  v.  Loveman,  131  Ala.,  221,  31  So.,  19. 

For  the  error  stated  the  judgment  was  ordered   reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Ragley-Mc Williams  Lumber  Company  et  al.  v.  A.  R.  Hare  et  al. 

Decided  June  10,  1910. 

1.— Pedigree— Evidence. 

In  an  action  of  trespass  to  try  title,  the  issue  being  whether  or  not  an 
infant  daughter  died  before  or  after  her  father,  evidence  consisting  of  testi- 
mony of  witnesses  and  entries  in  a  family  bible  and  photographs  of  such 
entries,  considered  and  held  sufficient  to  support  a  finding  by  the  trial  court 
that  the  infant  died  after  its  father. 

2. — Evidence— Family  Bible — ^Births  and  Deaths. 

Testimony  of  a  witness  as  to  the  ancient  appearance  of  a  family  bible, 
and  the  record  of  births  and  deaths  contained  therein,  considered  and  held 
not  subject  to  the  objections  that  the  testimony  of  the  witness  was  not  the 
best  evidence;  that  no  sufficient  predicate  had  been  laid  for  the  introduction 
of  secondary  evidence;  that  it  was  not  shown  by  competent  and  legal  testimony 
that  the  photographic  copies  of  said  records  were  photographs  from  the  par- 
ticular bible  in  question  then  in  the  possession  of  a  member  of  the  family; 
and  that  it  was  not  shown  that  said  photographs  were  exact  reproductions  of 
said  records. 
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3. — ^Trlal  Without  Jury — ^AdmistioA  of  Xneompeteiit  EYldence — ^Praetioe. 

When  a  cause  is  tried  bj  a  court  without  a  jury,  the  admission  of  irrele- 
vant  or  incompetent  evidence  will  not  require  a  reversal  of  the  judgment  if 
there  is  sufficient  unobjectionable  evidence  in  the  record  to  support  the 
judgment. 

4. — ^Estoppel — ^lUse  Statement — ^Intention. 

It  is  an  essential  element  of  estoppel  that  a  false  statement  must  be  made 
with  the  intention  that  it  should  be  acted  on  by  another,  or  there  must  be  a 
reasonable  expectation  that  it  would  be  acted  on.  This  rule  applied  in  the 
case  of  an  alleged  false  statement  made  by  a  claimant  of  land  many  years 
before  as  to  the  number  of  children  surviving  a  former  owner,  the  husband  of 
declarant,  and  held  not  sufficient  to  raise  the  issue  of  estoppel. 

5. — ^Trial — ^Findings  by  Jndg^— Statute. 

It  is  only  necessary  that  a  trial  judge  file  his  findings  of  fact  and 
conclusions  of  law  upon  the  material  issues  in  the  case.  He  is  not  required 
to  file  a  statement  of  the  evidence.  A  failure  to  find  a  fact  shown  by  the  un- 
disputed evidence  can  not  be  prejudicial  to  an  appellant. 

Appeal  from  the  District  Court  of  Sabin©  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Goodrich  dk  Synnott,  for  appellant. 

W,  D.  Oordon,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellees,  A.  R.  Hare  and  W.  D.  Gordon, 
against  Eagley-McWilliams  Lumber  Company,  a  corporation,  to  recover 
the  title  and  possession  of  the  northwest  one-fouri;h  of  the  A.  E.  C. 
Johnson  league  of  land  in  Sabine  County.  The  defendant  answered  by 
general  demurrer  and  plea  of  not  guilty,  and  further  pleaded  that  a 
tract  of  7261/^  acres  of  the  land  in  controversy  had  been  conveyed  to 
defendant  by  W.  S.  Blount  and  R.  E.  and  Annie  E.  Colgin  by  war- 
ranty deed,  and  prayed  that  said  pariies  be  made  defendants,  and  in 
event  plaintiffs  recovered  any  pori:ion  of  said  tract,  that  said  defendant 
have  judgment  against  its  said  warrantors  for  the  purchase  money 
paid  by  it  for  the  land  so  recovered  by  plaintiffs.  W.  C.  Arnold 
intervened  in  the  suit  and  asserted  title  to  an  undivided  one-half  of  the 
7261/^  acres  claimed  by  defendant. 

The  trial  in  the  court  below,  without  a  jury,  resulted  in  a  judgment 
in  favor  of  plaintiffs  for  one-half  of  said  726^2  acres,  against  inter- 
vener on  his  claim  for  one-half  interest  in  said  tract,  and  in  favor  of 
defendant  against  its  warrantors,  Blount  and  Colgin,  for  the  sum  of 
$1,453.25,  with  interest  thereon  from  August  12,  1902,  same  being 
one-half  of  the  purchase  money  paid  by  defendants  for  said  land. 
Prom  this  judgment  the  defendant  Lumber  Company  prosecutes  this 
appeal. 

The  facts  are  these:  Allison  A.  Lewis  is  the  common  source  of  the 
title  asserted  by  plaintiffs  and  defendant.  Lewis  died  on  May  2,  1842. 
He  left  surviving  him  two  children,  Allison  A.  Lewis,  Jr.,  and  Mary 
Boyd  Lewis,  and  a  wife,  Martha  Boyd  Lewis,  afterwards  Campbell. 
On  August  12,  1902,  Annie  E.  Colgin,  joined  by  her  husband,  R.  E. 
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Colgin,  and  by  W.  S.  Blount,  conveyed  the  726i^  acres  of  land  in 
controversy  to  defendant  by  warranty  deed.  Annie  E.  Colgin  inherited 
the  title  and  interest  of  Allison  A.  Lewis,  Jr.,  in  said  land.  Mary 
Boyd  Lewis  died  in  September,  1842,  and  her  interest  in  the  land, 
Tinder  the  law  then  in  force,  passed  to  her  mother,  Martha  Boyd 
Lewis,  who  subsequently  married  S.  B.  Campbell.  Upon  the  death  of 
Mrs.  Campbell  her  interest  in  the  land  passed  to  her  daughter,  Martha 
Dale  Campbell,  the  wife  of  L.  B.  Finch. 

Plaintiffs  hold  the  title  and  interest  of  Mrs.  Finch.  The  deed  from 
Mrs.  Finch  and  husband,  under  which  plaintiffs  claim,  was  executed 
on  March  23,  1906.  On  December  9,  1881,  Martha  Boyd  Campbell, 
the  immediate  predecessor  in  title  of  'Mrs.  Finch,  joined  by  her  hus- 
band, S.  B.  Campbell,  executed  a  power  of  attorney  to  S.  M.  Johnson, 
John  H.  Broocks  and  I.  D.  Polk,  authorizing  said  donees  to  sue  for 
and  recover  any  lands  in  Texas  to  which  Mrs.  Campbell  might  be  ' 
entitled  as  an  heir  of  Allison  A.  Lewis,  and  in  consideration  of  the 
expenses  incurred  and  services  performed  and  to  be  performed  by  said 
Johnson,  Broocks  and  Polk,  conveying  to  them  an  undivided  one-half 
of  any  land  recovered  by  them  under  said  power  of  attorney,  Johnson, 
Broocks  and  Polk  conveyed  to  the  intervener  W.  C.  Arnold,  an  undi- 
vided one-half  of  the  726%  acre  tract  in  controversy.  This  conveyance 
was  made  some  time  after  this  suit  was  filed.  The  undisputed  evi- 
dence shows  that  Johnson,  Broocks  and  Polk  incurred  no  expense  and 
did  nothing  under  this  power  of  attorney  towards  recovering  the  land 
in  controversy  for  their  donors,  and  therefore  acquired  no  interest 
in  the  land. 

The  only  material  issue  of  fact  presented  by  the  record  is  whether 
Mary  Boyd  Lewis  died  before  or  after  the  death  of  her  father.  Upon 
this  issue  Mrs.  Finch,  who  testified  by  deposition,  makes  the  following 
statements : 

'Witness  is  48  years  old,  is  a  daughter  of  Martha  Boyd  Campbell 
and  the  wife  of  L.  B.  Finch.  Mrs.  Campbell  died  June  5,  1898,  and 
witness  was  her  only  surviving  child.  Her  mother  was  first  married 
to  Allison  A.  Lewis.  Witness  now  has  in  her  possession  her  mother's 
family  bible,  and  the  family  record  kept  in  this  bible  shows  that  her 
niother*8  first  husband,  Allison  A.  Lewis,  died  May  2,  1842;  that 
Allison  A.  Lewis,  Jr.,  was  bom  May  30,  1840,  and  died  May  19,  1871. 
Mary  Boyd  Lewis  was  bom  October  30,  1841,  and  died  September  28, 
1842.  This  bible  record  also  shows  the  date  of  Mrs.  Campbell's  mar- 
riage to  S.  B.  Campbell,  and  also  the  dates  of  the  death  of  her  father, 
Thomas  Humphries,  and  of  her  daughter,  Rosanna  B.  Campbell.  A 
short  time  before  the  sale  of  the  land  to  plaintiffs,  witness  loaned  this 
bible  to  H.  P.  Weir,  who  acted  as  her  attorney  in  fact  in  making  the 
sale  of  the  land,  for  the  purpose  of  having  the  record  entries  therein 
photographed,  and  it  was  returned  to  her  three  or  four  months  there- 
after and  was  in  the  same  condition  when  returned  as  when  she  let 
Weir  have  it.  That  she  could  not  say  whether  her  mother  made  any 
of  the  entries  in  this  bible,  but  that  they  were  not  recent,  and  that 
she  had  been  acquainted  with  them  since  her  earliest  childhood  and  no 
change  had  been  made  in  them;  that  she  did  not  know  whether  they 
had  ever  been  photographed,  but  that  aha  had  never  had  any  photo- 
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graphs  made  of  them ;  that  the  entries  of  the  dates  of  the  death  of  A. 
A.  Lewis,  Jr.,  and  A.  A.  Lewis,  Sr.,  and  of  the  date  of  the  birth  and 
death  of  Mary  Boyd  Lewis  appeared  to  be  made  about  the  time  of  the 
dates  given ;  that  her  knowledge  of  the  entries  made  in  this  bible  before 
her  recollection,  was  obtained  from  the  family  bible  record,  and  that 
those  made  since,  from  her  own  personal  knowledge;  that  she  did  not 
know  whether  any  photographs  of  this  record  had  ever  been  taken, 
since  she  had  never  seen  any  such/' 

"W.  D.  Gordon,  one  of  the  plaintiffs,  testified  that  before  he  pur- 
chased an  interest  in  the  land,  H.  P.  Weir  brought  to  him  a  pur- 
ported family  bible  from  which,  at  his  instance,  he  had  a  photographer 
to  make  the  photographs  which  are  sent  up  with  the  record  in  this 
case;  that  these  photographs  were  not  quite  broad  enough  to  cover  all 
the  page  of  the  family  record  which  they  represented,  but  in  so  far  as 
*  they  appeared,  they  were  exact  reproductions  of  the  original  which  he 
had  in  his  possession,  and  which  he  had  received  from  Mr.  Weir;  that 
when  he  had  finished  having  the  photographs  made  he  expressed  the 
book  to  L.  B.  Finch,  at  Mexia,  and  received  some  kind  of  acknowledg- 
ment of  it  from  him;  that  Weir  was  the  man  from  whom  he  received 
the  bible;  that  the  photographs  were  taken  under  his  personal  super- 
vision and  direction,  and  that  he  knew  nothing  about  the  bible  except 
what  Weir  told  him  and  from  its  appearance,  and  except  one  or  two 
letters  which  he  had  received  from  Mr.  Finch  about  it;  that  when 
Weir  brought  him  the  bible  he  told  him  about  it,  and  that  was  all  he 
knew  at  that  time;  that  he  kilew  in  a  general  way  about  Weir's  land 
deal,  and  that  Weir  was  not  related  with  him  in  this  transaction,  but 
was  interested  with  him  in  one  or  two  tracts,  or  had  been ;  that  he  had 
perhaps  bought  three  or  four  tracts  of  land  from  Weir;  that  he  did 
not  know  that  Weir  was  regarded  as  a  land  man;  that  he  personally 
inspected  the  bible  which  he  had  had  the  protographs  made  of  before 
and  after  the  photographs  were  taken;  that  on  Friday  preceding  the 
call  of  this  case  for  trial  on  Thursday,  he  had  asked  Mr.  Finch  over 
the  phone  for  the  use  of  this  bible  in  evidence,  and  that  Mr.  Finch 
told  him  that  his  wife  had  already  testified  about  the  bible,  and  that 
had  been  advised  not  to  part  with  it  any  more,  and  did  not  feel  like 
letting  him  have  it ;  that  previously  he  had  sought  the  use  of  the  bible 
through  a  Mr.  White,  and  that  Finch  and  his  wife  had  declined  to  part 
with  it;  that  the  bible  from  which  he  had  the  photographs  taken  was 
a  very  large,  old  styled  book,  and  had  records  in  it  indicating  that  it 
was  over  one  hundred  years  old;  that  all  the  leaves  he  looked  at  were 
brown  with  age,  and  about  the  middle  of  it  were  pages  of  births, 
deaths  and  marriages;  that  these  pages  were  very  brown  with  age,  and 
the  paper  of  a  heavy  quality  like  old  style  paper ;  that  from  appearance 
the  writing  was  very  ancient,  down  to  recent  date;  that  with  the  ex- 
ception of  the  later  entries,  the  writing  was  in  brown  ink  or  ink  that 
had  turned  brown  with  age;  some  of  it  was  very  dim,  but  the  most 
of  it  was  Jegible;  that  the  photographs  taken  were  exact  copies  except 
one  or  two  which  did  not  cover  all  the  page,  and  that  he  knew  this, 
because  he  examined  the  original ;  that  as  to  the  book  about  which  Mrs. 
Finch  testified  that  she  has  sent  to  Mr.  Weir,  he  knew  was  the  book 
that  he  had  obtained  from  Weir,  because  it  answered  the  precise  de- 
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ecription,  and  because  that  he  had  sent  it  back  to  Mr.  Finch  and  had 
received  from  him  his  receipt  for  it" 

The  photographs  mentioned  by  the  witness  Gordon  were  introduced 
in  evidence  and  the  bible*  record  thus  reproduced  corresponds  exactly 
with  the  record  described  by  Mrs.  Finch,  except  that  the  year  in  which 
Mary  Boyd  Lewis  died  is  not  shown  distinctly.  Her  birth  is  shown  on 
October  30,  1841,  and  her  death  September  28th,  but  the  figures  show- 
ing the  years  are  so  indistinct  that  they  can  not  be  read.  The  fact 
that  the  year  of  her  death  is  not  shown  is,  however,  immaterial.  She 
was  born  in  October,  1841,  and  if  she  died  in  the  month  of  September 
of  any  year  she  necessarily  outlived  her  father,  whose  death  occurred 
May  2,  1842. 

The  only  evidence  which  tends  to  show  that  Mary  Boyd  Lewis  died 
before  her  father  is  the  following : 

'"Mrs.  Colgin  testified  that  she  was  60  years  old;  that  her  first  hus- 
band was  Allison  A.  Lewis,  Jr.,  to  whom  she  was  married  on  January 
9,  1866;  that  she  was  intimately  acquainted  with  Mrs.  Campbell,  who 
was  her  mother-in-law,  and  during  the  year  1866  lived  in  the  same 
house  with  her;  that  during  the  time  she  so  lived  with  her  she  had 
many  conversations  with  Mrs.  Campbell,  and  her  husband,  Allison  A. 
Lewis,  Jr.,  with  respect  to  the  children  of  A.  A.  Lewis,  Sr.,  who  sur- 
vived his  death,  and  never  at  any  time  did  either  of  them  mention  any 
other  survivors  than  A.  A.  Lewis,  Jr.;  that  she  understood  through 
numerous  conversations  had  with  Mrs.  Campbell  and  her  former  hus- 
band that  a  girl  child  was  born  to  A.  A.  Lewis,  Sr.  and  his  wife,  and 
that  said  infant  was  bom  dead,  or  died  shortly  after  birth ;  that  she 
never  saw  any  bible  or  any  record  kept  by  Mrs.  Campbell  showing 
births  and  deaths  of  any  of  the  members  of  her  family;  that  if  such 
bible  record  had  been  kept,  witness  would  have  known  of  its  existence 
during  the  eight  months  in  which  she  had  lived  with  Mrs.  Campbell, 
and  that  it  had  not  been  intimated  to  witness  that  a  daughter  survived 
A.  A.  Lewis,  Sr.,  until  very  recently;  that  she  did  not  know  that  such 
a  thing  was  true,  but  that  she  did  not  believe  that  such  was  true; 
that  it  was  a  fact  that  witness  can  not  remember  the  dates  of  the 
births  and  deaths  of  A.  A.  Lewis,  Sr.  and  his  daughter,  Mary  Boyd 
Lewis,  from  what  some  one  told  her  years  ago." 

W.  S.  Blount  testified  for  the  defendant  that  he  represented  the 
plaintiffs  in  a  suit  in  the  District  Court  of  Montague  County  styled 
Mary  L.  Dunn  et  al.  v.  A.  D.  Melton  et  al.  This  suit  was  brought 
to  recover  a  league  of  land  in  said  county  granted  to  Abel  A.  Lewis, 
the  father  of  Allison  A.  Lewis,  Sr.  In  this  suit  witness  represented 
the  plaintiffs  who  sued  as  heirs  of  Abel  A.  Lewis.  An  agreed  judgment 
was  rendered  in  this  suit  in  1887.  While  this  suit  was  pending  wit- 
ness propounded  interrogatories  therein  to  T.  W.  Wade,  Martha  Boyd 
Campbell  and  A.  M.  Boyd,  for  the  purpose  of  proving  the  heirship  of 
the  plaintiffs.  In  No.  4  of  the  interrogatories  propounded  to  Mrs. 
Campbell  she  was  asked  to  give  the  place  and  date  of  the  death  of 
Allison  A.  Lewis,  Sr.,  and  to  state  whether  he  left  a  child  or  children 
surviving  him.     She  is  then  asked  the  following: 

'T[nty.  No.  6.    If  you  state  in  interrogatory  4  that  he  left  only  one 
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child  surviving  him,  then  state  if  he  had  any  other  children  who  died 
preceding  him,  and  left  issue?    If  so,  who? 

"Inty.  No.  6.  If  you  state  that  said  Allison  A.  Lewis  left  surviving 
him  only  one  child,  then  state  what  was  the  name  of  said  child^  and 
what  was  his  age  at  the  time  of  his  father's  death  ? 

"Inty.  No.  7.  If  you  state  that  there  was  only  one  child,  and  that 
his  name  was  also  Allison  A.  Lewis,  then  state  whether  said  child, 
Allison  A.  No.  2,  ever  married,  and  if  so,  where,  when  and  whom  did 
he  marry,  and  is  he  living  or  dead,  and  if  dead,  when  and'  where  did 
he  die?'' 

Witness'  recollection  is  that  the  deposition  of  Mrs.  Campbell  was 
taken,  and  in  answer  to  the  above  interrogatories  she  stated  that  the 
only  child  of  Allison  A.  Lewis,  Sr.  that  survived  him  was  his  son^ 
Allison  A.  Lewis,  Jr.  Witness  also  received  a 'letter  from  Mrs.  Camp- 
bell during  the  pendency  of  said  suit  in  which  she  explained  to  him 
how  Mrs.  Colgin,  who  was  the  wife  of  Allison  A.  Lewis,  Jr.,  had 
succeeded  to  the  interest  of  said  Lewis  in  the  estate  of  his  father  by 
inheritance  from  a  child  of  herself  and  said  Lewis  who  died  after  the 
death  of  its  father.  In  subsequently  procuring  a  power  of  attorney 
from  Mrs.  Colgin  and  in  joining  her  in  the  conveyance  of  the  land  in 
controversy  witness  relied  upon  the  statements  made  by  Mrs.  Campbell 
in  her  depositions  taken  in  the  case  of  Dunn  v.  Melton,  and  in  the 
letter  before  referred  to,  and  fully  believed  that  Allison  A.  Lewis,  Jr. 
was  the  only  surviving  child  and  sole  heir  of  Allison  A.  Lewis,  Sr. 

W.  S.  Jamerson  testified  for  the  defendant  that  he  had  had  occasion, 
as  a  lawyer,  after  the  rendition  of  the  judgment  in  the  suit  of  Dunn 
V.  Melton,  to  examine  the  record  in  said  cause  for  the  purpose  of  ascer- 
taining the  respective  interests  of  the  plaintiffs  therein  in  the  land 
involved  in  said  suit;  "that  the  depositions  of  Mrs.  Campbell  were 
with  the  papers  in  said  cause  when  he  first  examined  the  record,  which 
was  shortly  after  the  rendition  of  the  judgment  in  1887;  that  he  had 
recently  examined  the  papers  in  the  case  of  Dunn  v.  Campbell,  and  had 
found  the  interrogatories  propounded  to  her  and  Wade  and  Boyd; 
that  he  was  quite  certain  that  Mrs.  Campbell's  depositions  were  taken 
to  these  interrogatories  and  that  they  were  at  one  time  among  the 
filed  papers  in  this  case;  that  her  answers  to  these  interrogatories  so 
propounded  to  her  in  this  case  were  among  the  filed  papers  many 
years  after  the  case  was  disposed  of,  but  that  such  depositions  could 
not  be  found  now,  and  that  he  had  recently,  with  the  assistance  of  the 
district  clerk,  made  diligent  search  for  them,  but  that  they  were  not  in 
the  clerk's  office;  that  he  had  read  the  interrogatories  Nos.  4,  5,  6  and 
7,  propounded  to  Mrs.  Campbell  which  are  now  on  file  among  these 
papers,  and  that  the  depositions  of  Mrs.  Campbell  in  answer  to  these 
interrogatories  which  were  once  among  the  papers  in  this  case  were  re- 
sponsive to  the  questions  asked,  and  that  her  answers  to  the  interroga- 
tories were,  substantially,  that  her  first  husband,  Allison  A.  Lewis,  was 
a  son  of  Abel  A.  Lewis,  and  that  the  said  Allison  A.  Lewis,  when  he 
diedjjeft  only  one  child,  which  was  her  son  Allison  A.  Lewis,  and  that 
her  son  died  and  left  a  widow  and  one  child,  which  died  young,  and 
that  the  widow  had  remarried." 

J.  I.  Saglin,  the  clerk  of  the  District  Court  for  Montague  County, 


1910.]  Bagley-McWilliams  Lumber  Co.   v.   Hare.  515 

testified  that  the  interrogatories  propounded  to  Wade,  Boyd  and  Mrs. 
Campbell  in  the  case  of  Dunn  v.  Melton  are  on  file  with  the  papers 
of  said  cause^  but  no  deposition  or  answers  of  these  witnesses  are  with 
said  papers^  and  that  he  has  often  looked  for  said  depositions  and 
never  been  able  to  find  them.  No  commission,  nor  any  record  of  the 
issuance  of  a  commission,  to  take  said  depositions,  is  shown. 

We  think  this  evidence  is  amply  sufiicient  to  sustain  the  fact  conclu- 
sion before  stated,  that  Mary  Boyd  Lewis  died  after  the  death  of 
her  father,  and  appellants'  several  assignments  of  error  which  attack 
this  finding  by  the  trial  court  and  the  conclusion  of  law  based  thereon, 
on  the  ground  that  such  finding  is  against  the  great  preponderance  of 
the  evidence,  can  not  be  sustained. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  court 
in  permitting  the  witness  Gordon  to  testify  as  to  the  appearance  of 
the  bible  and  the  family  record  therein  which  was  delivered  to  him 
by  Mr.  Weir,  and  to  introduce  in  evidence  in  connection  with  his  testi- 
mony photographic  copies  of  said  record.  The  objections  made  to  this 
evidence  were  that  it  was  not  the  best  evidence  and  no  sufficient  predi- 
cate had  been  laid  for  the  introduction  of  secondary  evidence  as  to  the 
appearance  of  said  bible  and  as  to  what  was  contained  in  the  record 
kept  therein;  and  further,  because  it  was  not  shown  by  any  competent 
and  legal  testimony  that  the  photographic  copies  introduced  in  evidence 
were  photographs  taken  from  any  record  contained  in  the  bible  testi- 
fied about  by  Mrs.  Finch,  and  because  it  was  not  shown  that  the 
photographs  were  exact  reproductions  of  the  record  mentioned  in  the 
testimony  of  Mrs.  Finch. 

The  trial  court  did  not  err  in  admitting  this  evidence  over  these 
objections.  The  testimony  before  set  out  unmistakably  identifies  the 
bible  described  by  the  witness  Gordon  as  the  one  referred  to  in  the 
testimony  of  Mrs.  Finch  and  shown  by  her  to  have  been  the  family 
bible  of  her  mother,  Mrs.  Campbell.  Mrs.  Finch  testified  that  she 
loaned  this  bible  to  Weir  for  the  purpose  of  having  photographs  made 
of  the  family  record  contained  therein.  She  further  testified  as  to 
what  this  record  contained,  and  the  testimony  of  Gordon  and  the 
photographs  exhibited  by  him,  and  which  he  swears  are  correct  photo- 
graphs of  the  record  contained  in  the  bible  delivered  to  him  by  Weir, 
show  conclusively  that  this  bible  was  the  family  bible  of  Mrs.  Finch's 
mother  about  which  she  testified.  Plaintiffs  having  shown  that  they 
had  tried  to  procure  the  bible  as  evidence  and  were  unable  to  obtain  it, 
secondary  evidence  of  its  contents  was  admissible.  The  trial  not  being 
with  a  jury,  if  this  evidence  should  be  held  inadmissible,  such  hold- 
ing would  not  require  a  reversal  of  the  judgment.  Mrs.  Finch's  testi- 
mony, which  was  not  objected  to,  is  amply  sufficient  to  sustain  the  find- 
ing of  the  trial  court,  and  it  is  a  settled  rule  of  decision  in  this  State 
that  when  a  cause  is  tried  by  a  court  without  a  jury  the  admission  of 
irrelevant  or  incompetent  evidence  will  not  require  a  reversal  of  the 
judgment  if  there  is  sufficient  unobjectionable  evidence  in  the  record 
to  support  the  judgment.     Gillis  v.  Bosenheimer,  64  Texas,  246. 

There  is  no  merit  in  the  third  assignment,  which  complains  of  the 
finding  by  the  trial  court  that  when  Blount  first  became  interested  in 
the  Lewis  title  neither  he  nor  Mrs.  Campbell  knew  that  under  the  law 
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in  force  at  the  death  of  Mary  Boyd  Lewis  (Act  of  March  17,  1842), 
her  entire  interest  in  her  father's  estate  passed  to  her  mother.  Mr. 
Blount  admitted  that  he  did  not  know  that  such  was  the  law,  but 
there  is  no  evidence  as  to  Mrs.  Campbell's  knowledge  on  this  subject. 
The  finding,  however,  is  wholly  immaterial,  because  the  evidence  does 
not  raise  the  issue  of  estoppel.  The  trial  court  states  in  his  conclu- 
sions of  fact  that  he  is  "unable  to  find  from  the  evidence  that  Mrs. 
Campbell  ever  made  a  false  statement  of  facts  as  to  the  birth  and 
death  of  the  children  of  Allison  A.  Lewis,  Sr.,  her  first  husband,  and 
herself,  to  any  person  at  any  time."  The  evidence  upon  this  issue 
before  set  out  is  sufficient  to  sustain  the  finding  that  Mrs.  Campbell 
did  not  testify  in  the  case  of  Dunn  v.  Melton  as  claimed  by  the 
defendants,  and  if  this  is  true  there  is  no  evidence  that  she  ever  made 
any  false  or  erroneous  statement  as  to  the  date  of  the  death  of  Mary 
Boyd  Lewis. 

If  she  did  testify  in  that  case,  as  claimed  by  defendants,  that  the 
only  child  of  Allison  A.  Lewis,  Sr.  that  survived  him  was  his  son, 
Allison  A.  Lewis,  Jr.,  such  testimony  should  not  be  held  to  estop  her 
or  those  claiming  under  her  from  now  .asserting,  against  Blount  and 
his  vendees,  title  to  the  land  in  controversy  in  this  suit  by  inheritance 
from  a  daughter  of  Allison  A.  Lewis,  Sr.,  who  survived  her  father.  In 
the  suit  of  Dunn  v.  Melton,  which  was  disposed  of  twenty  years  before 
Blount  asserted  any  right  in  the  land  in  controversy  in  this  suit,  a 
different  title  and  different  tract  of  land  was  involved.  If  the  false 
statement  was  made  as  claimed  by  defendants  there  is  nothing  in  the 
evidence  to  indicate  that  such  statement  was  made  with  the  intention 
that  it  would  be  acted  upon  by  any  one  contemplating  purchasing  the 
land  in  controversy,  and  there  could  have  been  no  reasonable  expecta- 
tion on  the  part  of  Mrs.  Campbell  tliat  it  would  be  so  acted  upon.  This 
essential  element  of  estoppel  being  wanting,  the  issue  is  not  raised. 
2  Pom.  Eq.  Jur.,  804;  Bender  v.  Brooks,  recently  decided  by  this 
court  (130  S.  W.,  653). 

The  last  assignment  of  error  presented  in  appellants'  brief  com- 
plains of  the  failure  of  the  trial  judge  to  file  findings  of  facts  and 
conclusions  of  law  in  accordance  with  the  written  motion  for  such 
findings  and  conclusions  filed  by  the  defendants.  In  response  to 
defendants'  motion  the  trial  judge  filed  his  findings  of  fact  and  con- 
clusions of  law  upon  all  of  the  material  issues  in  the  case.  This  was 
sufficient.  He  was  not  required  to  file  a  statement  of  the  evidence 
adduced  on  the  trial,  nor  could  his  failure  to  find  a  fact  shown  by 
the  undisputed  evidence  be  prejudicial  to  appellants.  All  that  the 
statute  requires  is  that  he  give  his  conclusions  upon  the  material 
issues  raised  by  the  evidence. 

After  due  consideration  of  each  of  the  assignments  of  error,  we 
are  of  opinion  that  none  of  them  should  be  sustained  find  that  the 
judgment  of  the  court  below  should  be  affirmed. 

Aprmed. 
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The  Murray  Company  v.  C.  A.  Putman. 

Decided  June  10,  1910. 

1.-— Written  Contract — ^Fallnre  to  Bead — ^Znsni&cient  Ezonse. 

The  law  holds  parties  bound  by  a  written  contract,  and  in  order  to  be 
relieved  from  its  terms  and  provisions  a  party  must  show  some  legal  excuse 
for  failing  to  read  and  understand  it  before  signing  it;  evidence  considered 
and  held  insufficient  to  show  fraud,  accident  or  mistake  in  the  execution  of  a 
contract  concerning  the  purchase  and  operation  of  machinery,  and  insufficient 
to  relieve  the  purchaser  from  compliance  with  the  terms  and  stipulations 
therein  contained. 

S. — Same— Breach — Lost  of  Profits. 

The  seller  of  machinery  bought  for  the  purpose  of  ginning  cotton  for  the 
public  would  be  liable  for  the  loss  of  profits  by  the  purchaser  by  reason  of  the 
failure  of  the  seller  to  properly  place  and  arrange  the  machinery  for  operation, 
in  accordance  with  his  contract. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below 
before  Hon.  H.  B.  Daviss. 

J.  J.  Eckford  and  McClelland  &  Prince,  for  appellant. — The  writ- 
ten contract  sued  on  and  introduced  in  evidence  by  appellee  evidencing 
in  itself  a  complete  contract  between  the  parties,  and  its  express  terms 
providing  tliat  no  understanding,  verbal  or  otherwise,  recognized  unless 
specified  therein;  and  there  being  no  allegations  in  appellee's  petition 
which  in  law  constitute  allegations  of  either  fraud,  accident  or  mis- 
take, it  was  error  in  the  court,  over  objection  of  appellant,  to  permit 
the  introduction  of  any  evidence  as  to  any  prior  or  contemporaneous 
parol  agreement  to  vary,  contradict,  alter,  or  add  to  the  terms  of  said 
written  agreement;  and  it  was  error  in  the  court  to  refuse  the  special 
request  of  appellant  to  instruct  the  jury  not  to  consider  such  evidence. 
Self  V.  King,  28  Texas,  552,  553;  Hurt  v.  Wallace,  49  S.  W.,  676; 
Hawkins  v.  Hawkins,  60  Calif.,  558. 

Richard  Mays,  for  appellee. 

RAINEY,  Chief  Justice.— On  July  15,  1907,  C.  A.  Putman  of 
Dawson,  Navarro  County,  Texas,  purchased  some  gin  machinery  from 
The  Murray  Company  of  Dallas,  Texas,  giving  a  written  order  therefor, 
which  machinery  was  to  be  shipped  on  or  about  July  25,  1907.  Said 
order  contained,  among  others,  the  following  stipulation,  to  wit:  "Said 
machine  is  warranted  to  be  good  material,  to  perform  well,  if  properly 
operated  by  competent  persons.  Upon  starting,  if  the  purchasers  at 
any  time  within  ten  days  are  unable  to  make  same  operate  well,  tele- 
graph or  writteir  notice,  stating  wherein  it  fails  to  conform  to  the 
warranty,  is  at  once  to  be  given  by  the  purchasers  to  The  Murray 
Company,  Dallas,  Texas  (and  not  verbally  to  some  of  its  traveling 
men),  and  reasonable  time  shall  be  given  to  The  Murray  Company  to 
send  a  competent  person  to  remedy  the  diflSculty,  the  purchaser  ren- 
dering all  necessary  and  friendly  assistance  to  The  Murray  Company, 
which  reserves  the  right  to  replace  any  defective  psrt  or  parts,  but 
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such  defective  part  or  parts  shall  not  condemn  the  machine  to  which 
it  belongs;  and  if  said  machine  can  not  be  made  to  fulfill  the  war- 
ranty, and  the  fault  is  in  the  machine,  it  is  to  be  returned  to  place 
where  received,  and  then  another,  as  soon  as  practicable,  substituted 
therefor,  which  shall  fulfill  the  warranty,  or  the  amount  of  the  pur- 
chase price  credited  on  notes  pro  rata,  or  money  paid  thereon  refunded 
pro  rata,  neither  party  in  such  case  to  have  or  make  any  claim  against 
the  other ;  and  such  failure  shall  in  no  way  affect  this  contract,  or  the 
notes  and  trust  deed  in  accordance  therewith,  for  any  of  the  articles 
named  therein.  Failure  to  make  such  trial,  or  give  such  notice,  or  use 
after  ten  days  without  such  notice,  shall  be  conclusive  evidence  of  the 
fulfillment  of  the  warranty.  If  The- Murray  Company  shall,  at  the 
request  of  the  purchasers,  render  assistance  of  any  kind  in  operating 
said  machinery  or  any  part  thereof,  or  in  remedying  any  defects  either 
before  or  after  said  ten  days,  said  assistance  shall  in  no  case  be  deemed 
a  waiver  of  or  excuse  for  any  failure  of  the  purchasers  to  fully  keep 
and  perform  the  conditions  of  this  warranty.  When  at  the  request  of 
the  purchasers  a  man  is  sent  to  operate  the  machinery,  which  is  found 
to  have  been  carelessly  or  improperly  handled.  The  Murray  Company 
putting  the  machinery  in  working  order  again,  the  expense  incurred 
by  The  Murray  Company  shall  be  paid  by  said  purchasers,  if  de- 
manded." 

Appellee  brought  this  suit  alleging,  in  effect,  that  appellant  con- 
tracted to  erect,  construct  and  equip  said  machinery  upon  plaintiff's 
premises  and  put  same  in  first-class  condition  on  or  before  August  1, 
1907,  for  the  purpose  of  ginning  cotton,  but  that  said  contract  had 
been  breached  by  appellant,  in  that  said  machinery  did  not  reach  his 
premises  before  August  14,  1907,  and  then  the  machinery  was  not 
erected  during  the  season  of  1907,  and  plaintiff  thereby  lost  the  gin- 
ning of  that  season^s  crop,  to  his  damage  $2,000.  Appellant  answered 
by  general  denial,  and  specially  setting  up  the  written  order  given  by 
appellee  and  denying  that  it  contracted  to  erect  and  put  up  said 
machinery  for  operation.  Appellee  amended  his  petition  alleging,  in 
substance,  that  said  written  order  did  not  contain  all  the  contract,  but 
that  the  contract  was  in  part  written  and  part  verbal  and  that  the 
part  in  parol  was  not  included  in  the  written  part  by  fraud,  accident 
or  mistake. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  appellee, 
and  appellant  prosecutes  this  appeal. 

The  appellant  assigns  as  error  the  admission  of  the  testimony  of 
the  plaintiff,  C.  A.  Putman  and  of  W.  H.  Putnian,  ''because  such- 
testimony  undertook,  by  a  prior  or  contemporaneous  parol  agreement, 
to  vary,  alter,  contradict  and  add  to  the  terms  of  the  written  contract 
between  the  parties  sued  on  by  plaintiff  and  introduced  by  plaintiff 
in  evidence,"  and  also  in  refusing  to  give  a  requested  charge  to  the 
jury,  in  effect,  to  not  consider  any  and  all  testimony  as  to  any  agree- 
ment other  than  the  written  agreement  between  the  parties  in  evidence. 

The  effect  of  the  parol  testimony  admitted,  was  to  change,  alter,  and 
contradict  the  written  order  executed  by  the  plaintiff.  The  plaintiff 
alleged  that  the  contract  was  in  part  in  writing  and  in  part  verbal,  and 
that  the  verbal  part  was  not  included  in  the  written  part  by  fraud. 
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accident  or  mistake,  and  contends  by  reason  of  which  the  court  properly 
admitted  said  testimony. 

PlaintifE^s  testimony  in  reference  to  his  signing  the  contract,  which 
is  corroborated  by  his  son,  is  that  "Mr.  Ellison  (the  appellant^s  agent), 
drew  np  that  written  order  and  I  signed  it  in  duplicate  and  he  left  one 
copy  with  me.  I  didn^t  have  my  specks  with  me  at  the  time  I  signed 
it,  and  I  didnH  read  over  all  the  fiiie  print.  Mr.  Ellison  just  told  me 
the  substance  of  it  and  we  agreed.  He  didnH  read  it  over  to  me.  We 
had  already  made  the  contract  before  he  sat  down  to  write  out  the 
contract.  He  did  not  tell  me  that  there  was  anything  in  it  that  we 
had  not  agreed  upon.  We  talked  it  over  and  then  he  drew  up  the 
contract.  When  I  made  this  contract  with  Mr.  Ellison,  my  son,  W. 
H.  Putman,  was  present.  I  can^t  read  fine  print  at  all  without  glasses. 
I  don't  claim  to  be  bright.  After  we  made  the  agreement  Mr.  Ellison 
pulled  out  that  paper  and  did  the  writing.  I  had  confidence  in  him  at 
that  time.  I  fully  believed  he  would  write  down  our  agreement  on 
that  paper.  He  just  told  me  what  it  amounted  to  and  he  didn't  care 
for  the  mortgage  on  the  machinery.  My  son  and  I  were  plowing  in 
the  field.  We  both  stopped  and  he  sat  down  on  my  cultivator  during 
the  time  of  this  contract.'* 

The  written  order  executed  by  plaintiff  and  the  one  on  which  the 
machinery  was  sold  to  him  by  The  Murray  Company  is  a  complete 
and  entire  contract,  and  it  is  presumed  to  contain  the  whole  agreement 
of  the  parties.  It  stipulated  that  "No  understanding,  verbal  or  other- 
wise, recognized  unless  specified  in  this  contract,  which  includes  war- 
ranty as  above  shown."  The  rule  is  well  settled  that  a  contempo- 
raneous parol  agreement  can  not  be  set  up  to  vary  the  terms  of  a 
written  contract.  Belcher  v.  Mulhall,  57  Texas,  17.  In  equity  a 
written  contract  may  be  avoided  by  allegations  and  proof  that  fraud, 
accident  or  mistake  entered  into  the  making  of  a  contract.  But  if  it 
be  conceded  that  the  allegations  of  fraud,  accident  or  mistake  made  by 
plaintiff  are  sufficient  to  admit  proof  on  that  issue,  the  question  arises, 
does  the  evidence  show  such  fraud,  accident  or  mistake  in  the  making 
of  the  contract  in  question  that  authorizes  plaintiff  to  vary  or  alter 
its  terms  by  parol  evidence?  We  think  not.  While  plaintiff  stated, 
"I  didn't  have  my  specks  with  me  at  the  time  I  signed  it,  and  I  didn't 
read  over  all  the  fine  print.  Mr.  Ellison  just  told  me  the  substance 
of  it  and  we  agreed.  He  didn't  read  it  over  to  me.  We  had  already 
made  the  contract  before  he  sat  down  to  write  out  the  contract.  He 
didn't  tell  me  that  there  was  anything  in  it  that  we  had  not  agreed 
upon,"  we  do  not  think  this  testimony  shows  sufficient  grounds  for 
admitting  parol  evidence  to  vary  the  contract.  There  was  no  relation 
of  especial  trust  or  confidence  existing  between  him  and  Ellison,  the 
appellant's  agent,  that  warranted  him  in  relying  upon  Ellison.  His 
son  was  present,  who  could  read,  but  he  was  not  called  upon  to  read 
the  contract.  No  specific  statement  is  shown  to  have  been  made  by 
Ellison  as  to  what  the  writing  contained  that  was  false  and  which 
induced  him  to  sign  it.  Appellee  held  a  copy  of  the  order  for  several 
weeks,  which  he  could  have  read,  but  he  did  not  do  so  and  during  that 
time  took  no  steps  to  repudiate  the  contract  as  written.  The  law 
holds  parties  bound  by  written  contracts,  and  in  order  to  be  relieved 


520  Texas  Civil  Appeals  Repobts,  Vol.  61.  JJune, 

from  its  terms  and  provisions  a  party  must  show  some  legal  excuse 
for  failing  to  read  and  understand  it  before  signing  it.  Hurt  v.  Wal- 
lace, 49  S.  W.,  676;  Hawkins  v.  Hawkins,  50  Cal.,  558.  Other 
authorities  might  be  cited,  but  this  principle  is  so  well  settled  that 
we  deem  it  unnecessary. 

Under  the  facts  as  shown  by  the  record  the  court  erred  in  not 
confining  the  jury  to  the  consideration  of  the  written  contract  as  a 
basis  for  recovery.  The  written  contract  warranted  the  machinery 
"to  perform  well,  if  properly  operated  by  competent  persons.*'  Under 
this  clause  if  the  macliinery  did  not  perform  well  and  was  properly 
operated,  the  plaintiff  was  entitled  to  recover  such  damages  as  naturally 
and  proximately  arose  from  the  failure,  if  any,  of  the  machinery  to 
perform  well.  The  contract  provides  for  appellant  giving  such  assis- 
tance to  appellee,  if  requested,  as  was  necessary  in  erecting  and  ad- 
justing the  machinery,  so  if  properly  operated  it  would  perform  well. 
The  appellant  was  called  on  to  assist  and  did  undertake  to  comply 
with  this  provision  of  the  contract,  but  failed.  The  machinery  was 
bought  for  the  purpose  of  ginning  cotton  for  the  public,  and  if  there 
was  loss  of  profits  from  failure  to  operate  the  machinery  and  such 
failure  arose  from  the  fault  of  appellant  in  not  placing  or  arranging 
the  machinery  for  proper  operation,  appellee  was  entitled  to  recover 
for  such  profits. 

We  deem  it  unnecessary  to  discuss  the  other  assignments  presented, 
as  the  views  above  expressed  dispose  of  the  most  of  them,  and  the 
issues  will  not  probably  arise  on  another  trial,  and  if  not  disposed  of 
we  consider  them  without  merit. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  E.  Marx  et  al.  v.  H.  P.  Weie. 

Decided  June  11,   1910. 

District  Judge! — ^Trial  of  Cases — General  Power. 

One  district  judge  upon  the  simple  request  of  another  district  judge  may 
lawfully  sit  and  try  cases  pending  in  the  court  of  the  latter.  No  reason  or 
excuse  for  the  failure  or  refusal  of  the  regular  judge  to  preside  need  exist  or 
be  assigned. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Smith  &  BlacJcshear  and  E.  E.  Easterling,  for  appellants. — ^The  trial 
by  W.  H.  Pope  was  coram  non  judice  and  the  judgment  was  therefore 
void.  Jouett  v.  Gunn,  13  Texas  Civ.  App.,  84;  Ayres  v.  Duprey,  27 
Texas, -602;  Paschal's  Digest,  article  1108;  Rev.  Stats.,  art.  1071,  as 
amended  in  1897;  Eev.  Stats.,  art.  1077;  Kruegel  v.  Nash,  72  S.  W., 
601 ;  Dulaney  v.  Walsh,  90  Texas,  333. 

M.  8,  Duffie,  for  appellee. — The  trial  court  did  not  err  in  holding 
that  the  judgment  rendered  by  W.  H.  Pope,  judge  of  the  58th  Judicial 
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District,  sitting  for  and  in  place  of  Ix  B.  Hightower,  Jr.,  judge  of  the 
60th  Judicial  District  of  Texas,  at  the  request  of  the  said  L.  B.  High- 
tower,  Jr.,  was  a  valid  judgment  and  entitled  to  full  force  and  credit. 
Constitution  of  Texas,  art.  V,  sec.  11;  Munzesheimer  &  Klein  v.  N.  K. 
Fairbanks  &  Co.,  82  Texas,  351;  Kruegle  v.  Nash,  72  S.  W.,  601. 

Judge  Pope  being  admittingly  a  judge  of  a  District  Court  of  Texas, 
and  the  said  court  being  a  court  of  general  jurisdiction,  and  the  said 
court  having  acquired  the  jurisdiction  of  both  the  subject  matter  and 
defendants  in  case  of  M.  P.  Weir  v.  E.  D.  Applegate  et  al.,  the  judg- 
ment would  be  entitled  to  full  faith  and  credit,  and  not  subject  to 
collateral  attack,  and  evidence  aliunde  will  not  be  heard.  Martin  v. 
Kobinson,  67  Texas,  368;  Kramer  v.  Breedlove,  3  S.  W.,  561;  Tennell 
V.  Breedlove,  54  Texas,  540;  State  v.  Hunter,  71  S.  W.,  675. 

PLEASANTS,  Chief  Justice. — ^This  is  an  action  of  trespass  to  try 
title  brought  by  appellee  against  appellants  W.  E.  Marx  and  C.  F. 
Zimmerman  to  recover  the  title  and  possession  of  a  tract  of  136  acres 
of  land  on  the  B.  P.  Jones  league  in  Jasper  County.  Plaintiff  claims 
through  a  sheriff's  sale  and  deed  made  under  an  execution  issued  upon 
a  judgment  of  the  District  Court  for  the  60th  Judicial  District  of 
this  State  rendered  on  May  20,  1907.  It  is  agreed  by  the  parties  that 
the  only  question  involved  on  this  appeabis  the  validity  of  the  judg- 
ment just  mentioned. 

Appellants  claim  that  this  judgment  is  invalid  because  it  was  not 
rendered  by  the  regular  judge  of  the  court  in  which  the  cause  was 
tried,  but  by  W.  H.  Pope,  judge  of  the  58th  judicial  district.  At  the 
time  this  judgment  was  rendered  L.  B.  Hightower,  Jr.,  was  the  duly 
elected  and  qualified  judge  of  the  District  Court  for  the  60th  district, 
and  W.  H.  Pope  was  judge  of  the  District  Court  for  the  58th  district. 
For  some  reason  not  disclosed  by  the  record.  Judge  Hightower  was 
not  presiding  in  his  court  at  the  time  this  judgment  was  rendered,  and 
Judge  Pope  was  so  presiding  at  Judge  Hightower's  request.  Judge 
Hightower  was  not  disqualified  to  try  the  cause,  there  was  no  exchange 
of  districts  between  said  judges,  and  Judge  Pope  was  not  agreed  upon 
by  the  parties  as  special  judge  to  try  said  cause  and  was  not  elected 
by  the  bar  of  the  District  Court  for  said  60th  district  to  preside  in  the 
absence  of  the  regular  judge,  and  was  not  appointed  by  the  Governor 
as  special  judge  to  try  the  cause  in  which  said  judgment  was  ren- 
dered. No  objection  or  protest  was  made  by  either  party  to  said 
suit  against  its  trial  by  Judge  Pope. 

Appellants'  contention  is  that  under  the  facts  stated  Judge  Pope 
vras  not  qualified  to  sit  as  judge  in  the  trial  of  said  cause  and  that 
the  judgment  rendered  by  him  was  coram  non  judice,  and  therefore 
void.  Section  11,  article  IV,  of  the  Constitution  of  this  State  con- 
tains the  following  provision : 

'^When  a  judge  of  the  District  Court  is  disqualified  by  any  of  the 
causes  above  named,  the  parties  may  by  consent  appoint  a  proper 
person  to  try  said  case,  or  upon  their  failing  to  do  so,  a  competent 
person  may  be  appointed  to  try  the  same  in  the  county  where  it  is 
pending,  in  such  manner  as  may  be  prescribed  by  law!    And  the  die- 
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trict  judges  may  exchange  ddstricts  or  hold  court  for  each  other  when 
they  may  deem  it  expedient,  and  shall  do  so  when  directed  by  law/' 

Article  1108  of  our  Revised  Statutes  reads  as  follows:  *'Any  judge 
of  the  District  Court  may  hold  court  for  or  with  any  other  district 
judge,  and  the  judges  of  the  several  District  Courts  may  exchange 
districts  whenever  they  deem  it  expedient  to  do  so/' 

The  provisions  of  the  Constitution  and  statutes  just  quoted  need  no 
construction  and  furnish  a  complete  answer  to  appellants'  contention. 
If  there  could  be  any  doubt  as  to  the  proper  construction  of  these 
provisions  the  question  is  settled  by  the  decision  of  our  Supreme  Court 
in  the  case  of  Munzheimer  &  Klein  v.  Fairbanks  &  Co.,  82  Texas,  351. 

The  judgment  of  the  court  below  should  be  aflSrmed  and  it  has  been 
so  ordered. 

Affirmed. 

Writ  of  error  refused. 


J.  S.  Hoffman  v.  Tom  Watkins,  Quabdian. 

Decided  June  11,  1010. 

1. — ^Nonresident  Xinor — ^BemoTal  of  Bitate — Statutes. 

The  procedure  prescribed  by  chapter  16  of  title  61  of  the  Reyised  Statutes 
of  this  State  must  be  complied  with  before  a  nonresident  guardian  will  be 
entitled  to  remove  from  this  State  the  property  of  his  nonresident  wards. 

S.— Same — Statnte. 

Article  2181,  Bxfv.  Stfuts.,  is  a|)plioable  only  in  oases  wheore  the  estate  of 
a  decedent  has  been  administered  in  this  State  and  is  ready  to  be  partitioned 
among  the  heirs  and  distributees  of  the  estate,  and  the  provisions  of  article 
2558  can  not  be  invoked  to  make  it  applicable  in  the  case  of  nonresident 
guardians  and  wards. 

S. — Onardian — Capacity  to  Sue. 

Letters  of  guardianship  have  no  legal  force  or  effect  beyond  the  terri- 
torial limits  of  the  State  in  which  they  are  granted;  hence,  a  guardian,  as 
such,  can  not  maintain  a  suit  in  one  State  by  virtue  of  letters  of  guardianahip 
granted  by  the  Probate  Court  in  a  sister  State. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  K  Loekett. 

WalJcer  &  Baker,  for  appellant. — ^Thc  court  erred  in  holding  that  the 
plaintiff  was  entitled  to  the  possession  of  the  $1^800  in  defendant's 
hands,  the  property  of  said  minors,  and  in  rendering  judgment  against 
defendant  therefor,  and  in  holding  that  it  was  unnecessary  for  said 
plaintiff  to  qualify  as  guardian  of  said  minors  in  the  State  of  Texas^  or 
to  comply  with  article  2753  of  Sayles'  Bev.  Stats,  of  Texas.  Saylcs' 
Rev.  Stats.,  title  61,  chap.  16. 

The  appointment  of  the  appellee  as  guardian  by  the  court  of  Mis- 
souri did  not  confer  on  him  power  or  capacity  to  maintain  this  suit, 
as  such  guardian,  in  the  State  of  Texas.  Clarke  v.  Webster,  94  S.  W., 
1088;  Webster  v.  Clark,  99  S.  W.,  1020;  Henry  v.  Boe,  83  Texas,  446; 
Moseby  v.  Burrow,  52  Texas,  404;  Simpson  v.  Foster,  46  Texas,  623; 
Hynes  v.  Winston,  54  S.  W.,  1069. 
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As  the  funds  belonging  to  the  minors  exceeded  $500  in  value,  the 
District  Court  had  no  authority  to  order  the  payment  of  the  same  to 
any  person  other  than  a  guardian  duly  appointed  and  qualified  under 
the  laws  of  this  State.  Art.  3498w,  Bev.  Stats,  as  amended  by  the 
31st  Legislature;  Session  Laws  1909,  p.  176;  Austin  v.  Colgate,  27 
S.  W.,  896;  Texas  Cent.  By.  Co.  v.  Stewart,  20  S.  W.,  965;  San 
Antonio  &  A.  P.  By.  Co.  v.  Bowles,  30  S.  W.,  727. 

Phillips  £  Bledsoe,  for  appellee. — The  judgment  rendered  was  cor- 
rect and  no  other  judgment  could  have  been  rendered  under  the  law 
and  facts  in  this  case,  and  there  was  no  error  in  the  ruling  of  the  court. 
Title  72,  chapter  1,  Sayles*  Bev.  Stats.  1897,  arts.  3498u  down  to 
3498y. 

TALBOT,  Associate  Justice. — At  the  January  term,  1909,  of  the 
District  Court  of  Johnson  County,  Texas,  in  a  suit  prosecuted  through 
their  next  friends,  Mrs.  Lillie  Beynolds  and  J.  W.  Townes,  Gracie, 
Susie  and  Frankie  Beynolds,  minors,  recovered  a  judgment  against  the 
Gulf,  Colorado  &  Santa  Fe  Bailway  Company  for  the  siim  of  $1,800. 
This  judgment  was  satisfied  by  the  defendant  by  the  payment  of  the 
amount  thereof,  under  the  terms  of  the  judgment,  to  the  appellant,  the 
clerk  of  said  court.  Gracie,  Susie  and  Frankie  Beynolds  then  removed 
with  their  mother  to  Greene  County,  Missouri,  which  place  became  and 
is  now  their  permanent  home.  At  the  August  term,  1909,  of  the 
Probate  Court  of  Greene  County,  State  of  Missouri,  the  appellee,  Tom 
Watkins,  was  appointed  guardian  of  the  persons  and  curator  of  the 
estates  of  said  minors,  and  qualified  as  required  by  the  laws  of  that 
State.  Afterwards,  Watkins,  as  such  guardian  and  curator,  applied  to 
the  District  Court  of  Johnson  County,  Texas,  for  an  order  authorizing 
and  directing  the  clerk  of  said  court  to  deliver  to  him  the  said  funds 
in  his  hands  belonging  to  said  minors.  At  the  December  term,  1909, 
this  application  was  granted  upon  the  guardian  causing  a  complete 
transcript  of  the  proceedings  wherein  he  was  appointed  guardian  and 
curator  of  the  persons  and  estates  of  said  minors,  together  with  a  copy 
of  his  bond,  etc.,  properly  verified,  to  be  recorded  in  the  office  of  the 
clerk  of  the  County  Court  of  Johnson  County,  Texas.  Afterwards 
such  a  transcript  and  copy  of  bond  were  so  recorded,  and  Watkins 
then  applied  to  the  appellant*  for  the  $1,800  held  in  the  registry  of 
the  court  by  him  for  said  minors.  The  appellant  declined  to  pay  him 
said  funds  on  the  ground  that  his  appointment  as  guardian  and  curator 
by  the  Probate  Court  of  Greene  County,  Missouri,  did  not  confer  on 
him  authority  to  receive  and  remove  the  same  to  Missouri,  without 
complying  with  chapter  16  of  title  51  of  the  Bevised  Statutes  of  this 
State.  The  appellee  declined  to,  and  did  not,  file  bond  and  obtain 
letters  of  guardianship  as  provided  in  the  chapter  and  title  of  the 
statute  above  referred  to,  and  did  not  file  a  bond  of  any  kind  in  John- 
son County,  Texas,  but,  relying  on  his  said  appointment  in  the  State 
of  Missouri,  instituted  this  suit.  The  minors  have  no  guardian  in  this 
State  and  it  is  the  intention  of  the  appellee,  if  successful  in  this  suit, 
to  remove  the  funds,  the  possession  of  which  he  seeks  to  obtain,  to  the 
State  of  Missouri,  and  there  is  no  evidence  that  there  exists  in  said 
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State  in  favor  of  the  resideiits  of  the  State  of  Texas  a  law  similar  to 
the  law  of  Texas  as  found  in  chapter  16  of  title  51.  In  a  trial  before 
the  court  judgment  was  rendered  against  the  appellant  for  the  $1,800, 
the  amount  on  deposit  with  him,  as  the  property  of  the  minors,  and 
from  this  judgment  he  has  appealed. 

The  appellant  contends,  in  effect,  that  the  appellee  is  not  authorized 
to  maintain  this  suit  and  recover  possession  of  the  money  in  the  hands 
of  the  appellant  for  the  purpose  of  removing  the  same  from  the  State, 
without  first  complying  with  chapter  16,  title  51  of  our  Revised  Stat- 
utes. On  the  other  hand,  the  appellee  contends,  in  substance,  that, 
having  caused  properly  verified  copies  of  his  appointment  and  bond  as 
guardian  of  the  persons  and  estates  of  the  minors,  Oracle,  Susie  and 
Frankie  Reynolds,  in  the  State  of  Missouri,  to  be  filed  and  recorded 
in  the  clerk^s  office  of  Johnson  County,  Texas,  he  is,  by  virtue  of  article 
2181  of  the  Revised  Statutes  of  this  State,  entitled  to  the  possession 
of  said  money,  and  is  authorized  to  maintain  suit  therefor  without 
procuring  letters  of  guardianship  of  said  loinors  in  this  State.  We 
agree  with  the  contention  of  appellant.  Like  letters  testamentary 
and  of  administration,  letters  of  guardianship  have  no  legal  force  or 
effect  beyond  the  territorial  limits  of  the  State  in  which  they  are 
granted,  and  hence  the  general  rule  is  that  a  guardian  can  not,  as  such, 
maintain  a  suit  in  one  State  by  virtue  of  letters  of  guardianship 
granted  by  the  Probate  Court  in  a  sister  State. 

Article  2753  of  chapter  16,  title  51  of  our  Revised  Statutes,  is  as 
follows:  '^here  a  guardian  and  his  ward  are  nonresidents,  such 
guardian  may  file  in  the  County  Court  of  any  county  a  full  and  com- 
plete transcript  from  the  records  of  a  court  of  competent  jurisdiction 
where  he  and  his  ward  reside,  showing  that  he  has  been  appointed  and 
has  qualified  as  guardian  of  the  estate  of  such  ward;  which  said 
transcript  shall  be  certified  by  the  clerk  of  the  court  in  which  the  pro- 
ceedings were  had  under  the  seal  of  such  court,  if  there  be  one,  together 
with  a  certificate  from  the  judge,  chief  justice  or  presiding  magistrate 
of  such  court,  as  the  case  may  be,  that  the  attestation  to  such  tran- 
script is  in  due  form ;  and  upon  the  filing  of  such  transcript  the  same 
may  be  recorded,  and  the  guardian  shall  be  entitled  to  receive  letters 
of  guardianship  of  the  estate  of  such  minor  situated  in  this  State,  upon 
filing  a  bond  with  sureties,  as  in  other  cases,  in  double  the  amount  of 
the  estimated  value  of  such  estate/' 

Article  2181  of  the  statute  relied  on  by  the  appellee  to  sustain  the 
judgment  of  the  trial  court  relates  to  the  partition  and  distribution  of 
a  decedent's  estate  in  the  Probate  Court,  and  provides  that,  "If  any 
distributee  of  such  estate  be  a  minor  and  reside  in  any  other  State 
than  this  State,  and  the  guardianship  of  such  minor  or  minors  has  been 
granted  in  the  State  where  such  minor  or  minors  reside,  it  shall  be 
lawful  for  the  executor  or  administrator  in  this  State  to  settle  with 
and  pay  or  deliver  over  to  such  guardian  any  and  all  estate  in  his 
hands,  which  shall  be  as  good  and  valid  as  if  the  guardianship  had 
been  granted  in  this  State;  provided  said  guardian,  before  he  receives 
such  estate,  shall  make  and  enter  into  a  bond  as  guardian  in  the  mat- 
ter of  the  guardianship  so  pending,  conditioned  and  for  the  amount 
prescribed  by  the  court  having  jurisdiction  of  such  guardianship,''  and 
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shall  produce  to  the  court  of  this  State  wherein  the  administration  of 
the  estate  to  be  partitioned  has  been  granted,  a  certified  copy  of  the 
bond  so  given  and  of  the  record  of  his  appointment  as  guardian,  veri- 
fied as  prescribed. 

The  provisions  of  chapter  16,  title  61  of  the  statute,  relate  specially 
to  nonresident  guardians,  prescribes  the  procedure  and  conditions  upon 
which  they  may  be  appointed  guardian  m  this  State  of  their  nonresi- 
dent wards,  and  declares  there  shall  be  no  removal  from  this  State  of 
any  of  the  ward^s  property  until  all  the  debts  known  to  exist  against 
the  estate  of  such  ward  have  been  paid  or  the  payment  thereof  secured 
by  bond  payable  to  the  judge  of  the  County  Court  and  approved  by 
the  clerk.  It  is  further  declared  that  the  benefit  of  the  provisions  of 
this  chapter  and  title  of  the  statute  shall  not  extend  to  the  residents 
of  any  State  in  which  a  similar  law  does  not  exist  in  favor  of  the  resi- 
dents of  this  State.  The  wisdom  of  this  statute  can  hardly  be  ques- 
tioned. Its  specific  purpose  was  to  bring  a  foreign  guardian  within 
the  control  of  the  courts  of  this  State  and  impose  upon  him,  as  a  con- 
dition precedent  to  his  right  to  receive  and  control  property  belonging 
to  his  ward  situated  in  this  State,  the  necessity  of  taking  out  letters 
of  guardianship  and  the  giving  of  bond  as  is  required  of  resident  guard- 
ians, and  to  prescribe  even  then  the  terms  and  conditions  upon  which 
such  property  may  be  removed  from  this  State,  and,  in  our  opinion, 
must  be  given  controlling  effect  in  the  decision  of  this  case. 

Article  2181  is  applicable  only  in  cases  where  the  estate  of  a  decedent 
has  been  administered  in  the  Probate  Court  and  is  ready  to  be  par- 
titioned among  the  heirs  and  distributees  of  said  estate.  It  does  not 
require  the  payment  of  the  ward's  debts  or  the  giving  of  security 
therefor  before  the  removal  of  the  ward's  property  from  this  State, 
nor  does  said  statute  otherwise  lay  any  embargo  upon  the  removal  of 
the  ward's  property  from  this  State.  Therefore,  the  provision  in 
chapter  16,  prohibiting  the  removal  from  this  State  of  any  of  the  prop- 
erty of  the  ward  until  all  the  debts  known  against  the  estate  have  been 
paid  or  secured  by  bond,  is  necessarily  inconsistent  with  this  article 
of  the  statute,  and  article  2558  to  the  effect  that  the  provisions,  rules 
and  regulations  which  govern  estates  of  decedents  shall  apply  to  and 
govern  guardianships  whenever  the  same  are  applicable  and  not  incon- 
sistent with  any  of  the  provisions  of  title  51  relating  thereto,  can  not 
be  invoked  as  authorizing  the  application  of  said  article  2181  to  the 
facts  of  this  case. 

It  follows  that  the  judgment  of  the  court  below  should  be  reversed 
and  judgment  here  rendered  for  appellant,  without  prejudice  to  such 
right  as  appellee  may  have  under  the  provisions  of  chapter  16,  title 
61  of  our  statute,  to  the  possession  and  control  of  the  money  in  con- 
troversy, should  he  hereafter  comply  with  the  provisions  of  said  chapter, 
and  it  is  accordingly  so  ordered. 

Reversed  and  rendered. 
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Oeoroe  M.  Salter  v.  J.  R.  Qentry. 

Decided  June  11,  1910. 

Iw— Pnrohate  of  Land— Parol  Trust. 

Where  G  made  a  trade  with  8  to  loan  and  advance  to  S  the  purchase 
price  of  a  tract  of  land  which  was  to  be  sold  at  public  outcry,  and  S  agreed 
to  execute  to  G  his  interest  bearing  notes  for  said  money,  and  G,  as  the  agent 
of  S,  attended  the  sale  and  bought  the  land  for  S,  taking  the  title  in  his 
own  name,  paying  for  the  same  money  which  he  had  agreed  to  loan  S,  then 
G  took  the  title  in  trust  for  S. 

8. — Same— Byidenoe. 

The  laws  of  this  State  do  not  prohibit  the  declaration  or  creation  of 
trusts,  or  their  proof,  by  parol. 

Appeal  from  the  District  Court  of  Navarro  County.     Tried  below 

before  Hon.  H.  B.  Daviss. 

* 

W.  J.  McKie  and  El  J.  Oihson,  for  appellant. — ^In  Texas,  parol  trust 
may  be  created  in  lands/  and  equity  will  enforce  specific  perfonnanoe. 
Bailey  v.  Harris,  19  Texas,  110;  James  v.  Fulcrod,  5  Texas,  612;  An- 
derson V.  Powers,  59  Texas,  214;  Miller  v.  Eoberts,  18  Texas,  16; 
Watkins  v.  Gilkerson,  10  Texas,  340;  Evans  v.  Hardeman,  15  Texas, 
480;  Stuart  v.  Baker,  17  Texas,  418;  Smock  v.  Tandy,  28  Texas,  132; 
Gibbons  v.  Bell,  45  Texas,  418;  Mead  v.  Randolph,  8  Texas,  198; 
Miller  v.  Thatcher,  9  Texas,  483 ;  Leakey  v.  Gunter,  25  Texas,  403. 

It  has  been  held  repeatedly  that  a  parol  agreement  to  acquire  land 
together  and  divide  it  would  be  enforced.  Watkins  v.  Gilkerson,  10 
Texas,  340 ;  Gardner  v.  Bundell,  70  Texas,  453 ;  Arnold  v.  Attaway,  35 
S.  W.,  483;  Eeed  v.  Howard,  71  Texas,  204;  Masterson  v.  Little,  75 
Texas,  682 ;  Grant  v.  Beavis,  34  S.  W.,  132. 

W,  Tf.  Bdllew  and  CalUcutt  ~&  Call,  for  appellee. — -"Where  a  party 
does  not  own  land  and  he  agreed  to  buy  it  upon  the  best 'terms  pos- 
sible and  to  convey  it  or  an  interest  in  it  to  another,  by  a  verbal 
contract,  such  agreement  is  within  the  statute  of  frauds  and  can  not 
be  enforced  directly  or  collaterally,  and  it  is  not  error  for  the  court 
to  so  instruct  the  jury.  Edwards  v.  Norton,  48  Texas,  291;  Polk  v. 
Kyser,  53  S.  W.,  87;  Dunphy  v.  Byan,  116  TT.  S.,  491;  Wallace  v. 
Brown,  10  N.  J.  Equity,  308;  Fowke  v.  Slaughter,  3  A.  K.  Marshall 
(Ky.),  56;  Wetmore  v.  Neuberger,  44  Mich.,  362;  Spencer  v.  Lawton, 
14  E.  I.,  494;  Nesbitt  v.  Cavender,  30  S.  C,  33;  Harrison  v.  Bailey, 

14  S.  C,  334;  Ostheimer  v.  Single,  68  Atl.,  231;  Crawford  v.  Work- 
man, 61  S.  E.,  322 ;  Poling  v.  Williams,  46  S.  E.,  704 ;  Troll  v.  Carter, 

15  W.  Va.,  567;  Pusey  v.  Gardner,  21  W.  Va.,  469;  Willis  v.  Bobertson, 
96  N.  W.,  900;  Salsburv  v.  Black,  119  Pa.  St.,  200;  Wood  v.  Mulock, 
48  N.  Y.,  Sup.,  70. 

BOOKHOTJT,  Associate  Justice. — Appellant,  plaintiff  in  the  lower 
court,  sued  appellee,  as  defendant,  to  enforce  an  alleged  parol  trust  in 
land  arising  by  virtue  of  a  parol  agreement  made  between  the  parties 
whereby  it  was  claimed  that  appellee  was  to  attend  a  sheriff's  sale  of 
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said  land,  consisting  of  about  one  hundred  and  sixty-three  acres,  and 
as  the  agent  and  representative  of  appellant  purchase  said  land  for  the 
use  and  benefit  of  appellant,  provided,  in  order  to  acquire  said  land, 
it  did  not  become  necessary  to  bid  for  same  more  than  $15  per  acre. 
At  the  time  of  the  sale,  and  long  prior  thereto,  appellant  was  in  pos- 
session of  the  land  and  occupied  it  as  a  homestead.  Appellee  attended 
the  sale  and  the  land  was  struck  off  to  him  at  exactly  $15  per  acre. 
Appellee  took  the  title  to  same  in  his  own  name  and,  appellant  alleges, 
violated  his  agreement,  which  was  alleged  to  be  predicated  upon  a  valu- 
able consideration,  by  refusing  to  make  appellant  a  deed. 

The  petition  alleged  that  on  the  first  day  of  October,  1907,  the 
sheriff  of  Navarro  County,  Texas,  by  virtue  of  a  certain  alias  pluries 
order  of  sale,  issued  out  of  the  District  Court  of  Grimes  County,  Texas, 
was  to  sell  at  public  vendue  the  land  in  controversy.  That  appellant 
and  appellee,  on.  or  about  the  date  last  aforesaid,  agreed  that  appellee 
should  attend  said  sale  and  bid  and  offer  for  the  land,  as  agent  and 
special  representative  of  appellant,  as  much  as  $15  per  acre  in  cash; 
that  the  substance  of  the  trade  and  agreement  was  as  follows:  That 
appellee  obligated  himself  to  bid  in  and  buy  said  land  for  appellant, 
and  loan  and  advance  to  appellant  the  purchase  price  thereof,  not  to 
exceed  $15  per  acre,  provided  appellant  make  and  execute  to  appellee 
notes  bearing  ten  percent  interest,  payable  on  or  before  five  years,  for 
the  purchase  price  of  the  land;  that  the  land  had  been  occupied  by 
appellant  for  a  great  number  of  years  as  a  homestead,  and  that  he 
desired  to  continue  to  occupy  the  same  and  acquire  the  same  for  home- 
stead purposes.  That  appellee,  at  the  time,  was  a  man  of  means,  and 
agreed  to  buy  said  land  for  appellant  and  to  advance  and  loan  to  appel- 
lant the  purchase  price  thereof,  to  wit:  $2,442,  and  that  appellant 
agreed  to  repay  appellee  the  purchase  price  together  with  interest 
thereon  at  the  rate  of  ten  percent  per  annum  from  the  date  of  sale; 
that  the  moving  consideration  and  inducement  to  appellant  was  the 
acquisition  of  a  homestead;  that  appellee  was  anxious  to  loan  money 
at  the  rate  of  interest  agreed  upon,  and  that  the  consideration  which 
moved  and  prompted  appellee  to  make  the  trade  was  the  acquisition  of 
interest  at  the  rate  of  ten  percent  on  the  purchase  price  of  the  land; 
that  it  was  agreed  that  appellant  should  remain  in  possession  of  the 
land  free  from  rents.  That  appellee  attended  the  sale  on  the  first 
Tuesday  in  October,  1907,  and  advanced  and  loaned  to  appellant  the 
sum  of  money  agreed  upon,  and  bid  in  the  land  for  appellant  at  said 
sale  at  the  price  agreed  upon,  for  the  sum  loaned  and  advanced,  as  the 
agent  and  representative  of  appellant,  to  be  held  in  trust  by  appellee 
for  appellant  subject  to  the  repayment  of  the  purchase  price  and  ac- 
crued interest  thereon  at  ten  percent.  That  appellee  caused  the  deed 
to  the  property  to  be  made  to  him,  and  that  soon  after  the  sale  and 
about  the  time  of  the  confirmation  of  same,  the  appellant  approached 
appellee  and  offered  to  execute  such  notes  as  would  properly  and  fairly 
express  the  trade  made  between  the  parties,  and  sought  to  induce 
appellee  to  comply  with  his  contract  and  agreement;  that  appellee  re- 
fused to  comply  with  his  agreement,  whereupon  appellant  even  offered 
to  pay  appellee  the  purchase  price  of  said  land,  to  wit:  $2,442,  with 
interest  from  date  of  sale,  and  demanded  that  appellee  make  him  a 
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deed  to  the  premises,  which  appellee  refused  to  do,  and  commenced  to 
assert  adverse  title  to  the  land. 

The  appellee  answered  by  general  and  special  exceptions  (pleading 
statute  of  frauds),  and  general  denial,  and  specially  denied  the  trade 
made  as  claimed  by  appellant.  The  case  was  tried  before  a  jury,  and 
the  court,  at  the  request  of  appellee,  instructed  the  jury  that  appellant 
had  failed  to  make  out  such  a  case  by  his  evidence  as  would  support 
a  verdict,  and  instructed  the  jury  to  find  for  the  appellee.  Appellant 
reserved  his  exceptions  to  the  charge  of  the  court,  and  requested  certain 
special  instructions,  which  were  refused.  The  jury  returned  a  verdict 
for  appellee  as  directed  by  the  court. 

Opinion.  The  appellant  assigns  error  as  follows:  "The  court  erred 
in  complying  with  the  written  request  of  defendant's  counsel  to  peremp- 
torily instruct  the  jury  to  find  a  verdict  for  the  defendant,  for  the 
reason  that  the'  testimony  of  the  plaintiif  clearly  established  a  parol 
trust,  and  clearly  revealed  an  agreement  and  understanding  between 
the  parties  that  the  defendant  should  advance  the  purchase  price  of 
said  land  to  plaintiff,  and  should  buy  in  said  land  for  the  use  and  bene- 
fit of  plaintiff,  and  in  its  entirety  clearly  established  plaintiff's  case/* 

Salter,  the  appellant,  testified:  "After  the  second  sale,  I  had  a  con- 
versation with  Gentry  with  reference  to  this  tract  of  land.  I  was 
again  pursuing  the  matter  of  buying  the  land.  We  had  several  con- 
versations along  that  line  about  buying  the  land  at  private  sale  at  the 
rate  of  $15  per  acre.  Mr.  Gentry,  after  the  second  sale,  came  down 
and  looked  at  the  land  and  said  it  was  well  worth  that  much  money 
and  that  he  would,  if  necessary,  advance  the  full  amount.  He  didn't 
care  whether  I  paid  him  down  or  not;  that  he  had  $8,000  in  the  bank 
he  would  like  to  get  out  on  good  land  notes  at  ten  percent,  but  he 
wouldn't  let  this  money  out  for  less  than  ten  percent,  and  I  agreed  to 
give  him  ten  percent  in  order  to  get  the  money.  He  was  pleased  with 
the  land  and  said  he  would  let  me  have  the  money,  the  interest  was 
what  he  wanted.  Between  the  second  and  third  sales  Mr.  Gentry  and 
I  discussed  the  idea  of  buying  it  at  private  sale,  but  that  fell  through. 
When  he  told  me  that  he  would  let  me  have  the  money,  I  told  him  the 
money  was  what  I  wanted.  I  wanted  to  stay  on  the  place ;  it  had  to  be 
sold  and  I  would  have  to  buy  it  if  I  wanted  to  stay  on  it.  It  was  a 
good  locality  and  handy  to  the  church  and  school  and  most  of  my  wife's 
people  are  down  in  there.  He  was  pleased  with  the  land  and  was 
willing  to  advance  $15  an  acre  on  it,  and  I  wouldn't  have  to  pay  any 
interest  until  I  got  the  deed.  After  that  conversation  he  got  in  here 
after  Owens  and  wanted  to  buy  the  land  from  Owens  for  me,  he  said. 
This  was  R.  R.  Owens,  the  lawyer  here  for  the  Pool  heirs  in  whose 
hands,  I  understand,  they  had  put  the  land  for  sale  at  private  sale. 
I  saw  in  the  paper  that  the  land  was  to  be  sold  at  public  sale  awhile 
before  it  was  sold.  The  morning  of  the  sale,  Gentry  wanted  me  to 
let  him  do  the  bidding,  at  $16  per  acre.  I  told  him  I  wouldn't  give 
$16  for  it;  if  it  got  over  $15  I  would  get  out  of  Uncle  George  Kent's 
way  and  let  him  buy  it.  He  tried  to  get  me  to  go  up  to  $16  and 
I  refused  to,  and  told  him  he  had  better  let  me  do  the  bidding,  and  run 
it  up  to  $15  and  then  drop  out  if  it  went  higher.  He  came  to  me 
again  the  same  morning  and  wanted  me  to  let  him  run  it  to  $16.     I 
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told  him  when  it  got  over  $15  I  was  out.  So  he  came  to  me  the  third 
time  that  morning  and  said  he  had  got  a  letter,  or  Owens  had,  from 
W.  W.  Meacham,  attorney  for  the  Pool  heirs,  and  that  Meacham  told 
Owens  to  make  the  land  bring  $15  per  acre  if  he  could,  and  he  would 
approve  the  sale,  and  that  he  had  made  a  trade  with  Owens,  guaran- 
teeing him  a  bid  of  $15  per  acre,  and  Owens  was  to  guarantee  him  the 
sale,  and  wanted  him  and  Owens  to  bid  on  the  land,  and  it  would  be 
for  me;  so  I  told  him  to  go  ahead  and  buy  it  in,  that  I  was  willing 
and  that  I  wanted  the  land  at  $15  per  acre.  That  last  conversation 
was  somewhere  near  dinner  time;  11  o^clock,  I  expect.  I  told  Gentry 
that  if  it  went  over  $15  that  I  would  step  aside  and  let  Mr.  6.  H.  Kent, 
Uncle  George,  buy  it.  Gentry  went  on  and  said  that  I  needed  the  land, 
that  Kent  didn't  need  any  land,  he  had  plenty;  that  I  needed  it  for 
a  home,  and  that  he  wanted  to  give  $15  an  acre  for  it,  or  something 
like  that.  I  donH  think  he  said  anything  to  me  with  reference  to 
Kent's  bidding  on  the  land.  I  was  not  to  do  anything  after  the  sale 
until  I  got  the  deed.  He  was  to  make  it  over  to  me  and  I  was  to  give 
my  note,  with  ten  percent  interest  for  five  years;  and  that  evening, 
after  I  started  home,  he  was  standing  in  the  door  of  a  negro  saloon 
back  of  Ransom's  house,  and  told  me  the  land  was  mine,  just  to  go 
ahead  and  do  whatever  I  wanted  to.  I  was  in  my  buggy  going  home. 
I  don't  think  the  sale  was  approved  until  November,  and  he  talked  to 
me  nearly  every  time  I  come  to  town  about  the  business.  I  was  to 
give  him  land  notes  for  five  years  at  ten  percent.  I  could  fix  up  the 
notes  to  suit  myself  at  the  time  the  deed  was  made  to  me.  I  reckon  it 
was  somewhere  about  Christmas  time  when  I  first  learned  that  Gentry 
had  repudiated  the  trade." 

The  evidence  shows  there  had  been  two  prior  sales  of  the  land,  neither 
of  which  had  been  confirmed.  The  appellant  says:  "I  got  acquainted 
with  him  (appellee)  a  short  time  before  the  second  sale  of  this  land 
which  was  in  the  spring  of  1907.  Mr.  Gentry  and  I  both  attended 
the  second  sale.  The  land  was  bid  in  at  that  time  but  the  sale  was  set 
aside."  Appellant  then  states:  "I  was  again  pursuing  the  matter  of 
buying  the  land,"  and  the  substance  of  his  testimony  reveals  that  soon 
after  the  second  sale  he  made  the  trade  with  appellee  to  act  as  the 
agent  of  appellant  and  loan  and  advance  to  appellant  the  purchase  price, 
provided  the  land  did  not  sell  for  more  than  $15  per  acre.  Whereupon 
appellant  was  to  execute  to  appellee  notes  bearing  ten  percent  interest, 
payable  within  five  years.  It  was  shown  that  the  land  sold  for  exactly 
$15  per  acre.  All  parties  interested  in  the  sale  knew  that  the  guardian 
of  the  owners  of  the  land  would  approve  a  sale  at  that  price. 

If  appellee  Gentry,  as  the  evidence  tends  to  show,  made  a  trade 
with  appellant  Salter  to  loan  and  advance  Salter  the  purchase  price  of 
the  land,  provided  it  did  not  sell  for  more  than  $15  per  acre,  for  which 
Salter  was  to  execute  to  Gentry  his  notes  payable  within  five  years 
bearing  ten  percent  per  annum  interest,  and  Gentry  as  agent  of  appel- 
lant attended  the  sale  and  bought  the  land  for  appellant,  taking  the 
title  in  his  own  name,  paying  for  the  same  money  which  he  had  agreed 
to  loan  Salter,  then  he  took  the  title  in  trust  for  appellant.  Bailey  v. 
Harris,  19  Texas,  110;  Gardner  v.  Randell,  70  Texas,  453. 
Vol.  LXI  Civil— 34. 
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In  the  case  first  cited,  one  Theodore  Dorsett,  conveyed  to  one,  Bailey, 
67  acres  of  land  for  $100.50.  L.  P.  Harris,  plaintiff  in  that  case, 
had  made  a  contract  with  said  Dorsett  for  the  land,  and  Bailey,  to 
whom  the  land  was  deeded,  had  furnished  or  loaned  the  money  to 
Harris  to  pay  for  the  land,  and  took  the  deed  in  his,  Bailey's,  name 
with  the  consent  of  Harris,  and  it  was  then  and  there  agreed  hy  and 
between  them  that  Harris  was  to  have  five  years  to  repay  the  money, 
by  pajdng  ten  percent  interest  thereon,  at  any  time  he,  Harris,  might 
elect  to  do  so  and  take -the  land.  Harris  tendered  Bailey  the  amount 
of  the  loan  and  interest  advanced  by  Bailey,  which  he  refused  to  accept. 
Harris  sued  Bailey  and  recovered  the  land.  The  court,  in  the  opinion, 
says :  ^'But  it  is  immaterial  whether  the  facts  be  such  as,  by  implication 
or  construction  of  law,  would  raise  a  resulting  trust.  The  laws  of  this 
State  do  not  prohibit  the  declaration  or  creation  of  trusts,  or  their 
proof,  by  parol.  They  do  not  restrict  the  creation  of  parol  trusts  (as 
do  the  laws  of  England  and  most  of  the  other  States)  to  such  as  arise 
only  by  implication  or  construction  of  law.  If  the  arrangement  between 
the  parties  in  relation  to  this  land  clearly  created  a  trust  between  the 
parties  to  this  suit,  it  will  be  enforced  although  it  be  by  parol,  and 
whether  it  be  or  not,  in  a  technical  sense,  a  resulting  trust.  James 
V.  Pulcrod,  5  Texas,  512. 

^^The  transaction  is  in  the  nature  of  a  mortgage,  and  certainly  has  as 
much  equity,  and  is  as  much  entitled  to  the  aid  of  the  law,  as  mortgages 
created  by  the  mere  deposit  of  title  deeds.  2  Story  Eq.,  sec.  1250.  The 
statute  of  frauds,  requiring  contracts  for  the  sale  of  lands  to  be  in 
vrriting,  was  designed  to  suppress  frauds;  but  if  allowed  to  extend  to 
cases  such  as  the  present,  which  in  fact  it  does  not  reach,  the  result 
would  be  the  encouragement  and  support,  and  not  the  suppression,  of 
fraud.  The  facts  show  clearly  that  there  was  a  valid  and  legal  trust 
between  the  parties;  and  the  judgment  decreeing,  in  effect,  the  execu- 
tion of  the  trust,  is  affirmed.** 

In  the  instant  case  if  the  money  paid  by  Gentry  for  the  land  was 
money  loaned  by  him  to  Salter  for  that  purpose  and'  he  took  the  deed 
in  his  own  name,  then  a  resulting  trust  was  thereby  created  in  favor 
of  appellant.  Again,  if  the  arrangement  between  the  parties  with 
reference  to  the  land  and  the  loan  of  money  for  its  payment  clearly 
created  a  trust  in  the  land,  the  same  will  be  enforced  although  it  be 
in  parol.  Appellee  Gentry  attended  the  sale  and  bought  the  land  at 
$15  per  acre  as  the  agent  of  Salter.  George  Kent,  a  neighbor  of 
appellant  Salter,  living  about  one  mile  from  him,  came  to  town  the 
day  of  the  sale  and  met  appellee  Gentry  and  had  a  conversation  with 
him  before  the  sale  and  between  one  and  two  o'clock  of  that  day.  Gentry 
stated  to  Kent  that  he  understood  Owens  was  going  to  bid  on  the  land. 
The  witness  replied  that  if  everybody  was  going  to  bid  he  wanted  to 
know  it.  If  it  was  to  be  bought  for  speculation  he  wanted  it  himself. 
Gentry  replied  it  didn't  make  any  difference  if  he  or  Owens  bid  it  in, 
Salter  was  to  get  it.  After  the  purchase,  and  as  appellant  was  return- 
ing from  the  sale  to  his  home,  appellee  Gentry  met  him  and  told  him 
the  land  was  his  and  go  ahead  and  do  whatever  he  wanted  to.  The 
appellant  was  then  living  on  the  land. 

The  evidence  was  sufficient  to  require  the  submission  of  the  case  to 
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the  jury.    The  evidence  showed  that  appellant  Salter  offered  to  execute 
the  notes  and  take  the  land  at  the  agreed  price,  and  Gentry  refused. 

We  sustain  appellants  assignment  of  error  that  the  trial  court  erred 
in  instructing  a  verdict  for  defendant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  Tom  Smith  et  al. 

Decided  June  11,   1910. 

1. — ^Telegraph — Heglifirenee— Defense — ^Failure  to  Kepeat. 

The  failure  of  the  sender  to  have  a  telegraph  message  repeated  does  not 
preclude  a  recovery  of  damages  caused  by  the  negligence  of  the  telegraph  com- 
pany in  changing  the  address  of  the  message  when  such  change  causes  the 
nondelivery  of  the  message  and  consequent  damages. 

8. — ^Plea — ^Veriflcatlon. 

An  affidavit  to  a  plea  that  the  same  is  true  "according  to  the  best  infor- 
mation and  belief"  of  the  affiant,  although  defective,  will  be  taken  as  a  suf- 
ficient verification  in  the  absence  of  a  special  exception. 

8. — Telegram — ^Negligence — Claim  for  Damages — Ninety  Days  Limitation. 

A  stipulation  in  a  contract  for  the  transmission  of  a  telegram,  which 
required  notice  of  any  claim  for  damages  to  be  given  within  ninety  days  from 
the  filing  of  the  message,  considered  in  connection  with  the  evidence,  and  held 
to  be  unreasonable  as  matter  of  law,  and  therefore  a  failure  of  the  sender  to 
give  such  notice  would  not  affect  his  right  to  recover. 

Appeal  from  the  District  Court  of  Limestone  County.  Tried  below 
before  Hon.  H.  B.  Daviss. 

George  H.  Fearons  and  ClarTc,  Tantis  &  Clarh,  for  appellant. — 
There  was  no  evidence  that  the  appellant  was  guilty  of  negligence  al- 
though there  was  delay  fn  delivering  the  message,  it  appearing  that  the 
message  was  not  delivered  because  a  natural  and  unavoidable  error  in 
the  transmission  of  said  message  resulted  in  same  being  received  at 
Childress  to  "M.  Smith''  instead  of  "Tom  Smith."  Western  U.  Tel. 
Co.  V.  Neill,  67  Texas,  283 ;  Womack  v.  Western  U.  Tel.  Co.,  58 
Texas,  176. 

The  appellant,  by  contract,  limited  its  liability  to  the  amount  received 
by  it  for  sending  the  same,  for  mistakes  or  delay  in  the  transmission 
of  the  message  or  for  nondelivery,  the  sender  not  having  ordered  it 
repeated.  Under  this  contract  the  evidence  did  not  warrant  the  verdict 
and  the  judgment  in  any  amount  beyond  the  amount  paid  for  its 
transmission.    Western  U.  Tel.  Co.  v.  Hearne,  77  Texas,  83. 

The  appellant  contracted  with  the  sender  of  the  message  in  question 
that  it  would  not  be  liable  for  damages  or  statutory  penalties  unless 
claim  in  writing  should  be  presented  to  appellant  within  ninety  days 
after  the  message  was  filed  for  transmission.  The  undisputed  evidence 
shows  that  no  written  claim  was  presented  within  ninety  days  or  at 
any  other  time,  and  the  verdict  and  judgment  of  the  court  were  in  that 
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respect  contrary  to  the  evidence  and  the  court  erred  in  overruling  the 
appellant^ B  motion  for  a  new  trial  on  that  ground.  Western  U.  Tel. 
Co.  v.  Culberson,  79  Texas,  66;  Western  U.  Tel.  Co.  v.  Rains,  63 
Texas,  27 ;  Western  U.  Tel.  Co.  v.  Vanway,  54  S.  W.,  414. 

Walter  Angus  Keeling  and  Williams  &  Bradley,  for  appellee. — ^The 
failure  of  the  sender  to  have  a  telegraph  message  repeated  does  not  pre- 
clude a  recovery  on  account  of  damages  caused  by  the  negligence  of  the 
company  in  changing  the  address  of  the  message,  where  such  change 
causes  the  message  not  to  be  delivered.  It  is  actionable  neglig|ence 
on  the  part  of  the  company  contracting  to  deliver  the  message  for  it  to 
BO  change  the  name  of  the  addressee  as  to  prevent  or  greatly  delay  its 
delivery,  thereby  causing  injury.  Postal  Tel.  Co.  v.  Sunset  Const.  Co., 
102  Texas,  148. 

The  verification  or  attempted  verification  of  pleadings  have  been  held 
bad  in  the  following  cases:  Want  of  notice  under  this  statute.  "Re- 
liably informed  and  verily  believe'^  is  bad.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Pietzsch,  30  S.  W.,  1083.  No  affidavit  is  bad.  Houston  &  T. 
C.  Ry.  Co.  V.  Davis,  31  S.  W.,  309 ;  Texas'  Tel.  &  Tel.  Co.  v.  Seiders, 
29  S.  W.,  262 ;  St.  Louis  &  S.  P.  Ry.  Co.  v.  Honea,  84  S.  W.,  268. 

Petition  for  writ  of  certiorari.  **Best  of  knowledge  and  belief"  is 
bad.  Spinks  v.  Matthews,  80  Texas,  375;  Webb  v.  Texas  Christian 
Univ.,  107  S.  W.,  89. 

Injunction.  "Information  and  belief  is  bad.  PuUen  v.  Baker,  41 
Texas,  419. 

Plea  of  failure  of  consideration.  "Knowledge  and  belief  is  bad. 
Callen  v.  Evans,  120  S.  W.,  543;  Cates  v.  Mass.,  14  S.  W.,  1066; 
Wilson  V.  Adams,  15  Texas,  323;  Davis  v.  Campbell,  35  Texas,  780. 

Verification  of  account  for  suit.  "Knowledge,  according  to  books," 
is  bad.    Raggett  v.  Sheppard,  110  S.  W.,  952. 

Motion  for  continuance.  "Information  and  belief  is  bad.  Inter- 
national &  G.  N.  R.  Co.  V.  Biles,  120  S.  W.,  953 ;  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Brown,  75  S.  W.,  807. 

"Knowledge,  information  and  belief*  is  bad.  St.  Louis,  S.  W.  Ry. 
Co.  V.  Harkey,  88  S.  W.,  507. 

Verification  of  mechanic's  lien.  "Best  of  knowledge  and  belief  is 
bad.    Merchants  &  P.  Bank  v.  Hollis,  84  S.  W.,  269. 

Plea  in  abatement.  "Knowledge  and  belief  is  bad.  Graham  v. 
McCarty,  69  Texas,  323. 

Suit  to  reopen  a  judgment.  "Best  of  knowledge  and  belief  is  bad. 
Sperry  v.  Sperry,  103  S.  W.,  422. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  filed  by  the  ap- 
pellees against  the  appellant  and  had  for  its  purpose  the  recovery  of 
damages  for  alleged  negligence  of  the  appellant  in  failing  to  promptly 
deliver  the  following  message : 

"Kosse,  Texas,  Jan.  19,  1908. 
"To  Tom  Smith,  Childress,  Texas. 

"Mr.  Ainsworth  is  very  low.    Come  at  once. 

"(Signed)  J.  R.  Smith.^ 
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It  was  alleged  that  the  message  was  sent  for  the  benefit  of  Mrs.  Tom 
Smith  and  was  not  delivered  to  her  until  the  twenty-second  day  of 
January,  being  three  days  after  it  was  filed  for  transmission,  and 
when  received,  was  addressed  to  M.  Smith,  Childress,  Texas. 

Plaintiffs  alleged  that  on  receipt  of  the  message  on  January  22d, 
they  started  to  Kosse,  and  arrived  at  the  bedside  of  Mr.  Ainsworth, 
the  father  of  Mrs.  Smith,  at  10  o^clock  a.  m.  on  January  23d,  and 
that  Mr.  Ainsworth  lived  until  January  27th.  And  they  alleged  that, 
while  they  were  with  Mrs.  Smith's  father  four  days  prior  to  his  death 
and  attended  the  funeral,  when  they  arrived  at  Kosse,  said  Ainsworth 
had  become  unconscious  and  was  utterly  unable  to  recognize  them 
thereafter,  but  lingered  in  an  unconscious  condition  until  his  death  on 
January  27th. 

The  defendant  answered  (1)  by  general  denial;  (2)  that  on  January 
19,  1908,  one  J.  B.  Smith  wrote,  or  caused  to  be  written  and  pre- 
sented to  the  defendant's  agent  at  Kosse  for  transmission,  the  telegram 
in  question  addressed  to  "Tom  Smith,  Childress,  Texas."  That  said 
J.  E.  Smith  wrote  or  caused  to  be  written  said  message  on  one  of  the 
defendant's  blanks  for  the  sending  of  day  messages  and  said  message 
was  executed  by  said  J.  R.  Smith  or  by  his  authority  as  agent  for 
plaintiff;  and  thereupon  the  defendant  immediately  proceeded  to  trans- 
mit the  same  over  its  lines  from  Kosse  to  Childress,  Texas,  and  did 
promptly  and  speedily  transmit  said  message  through  its  several  relay 
offices,  among  others  Houston  and  Dallas,  and  delivered  same  to  its 
agent  at  Childress,  with  great  dispatch  and  within  thirty  minutes  after 
receiving  it  for  transmission,  but  as  the  same  had  to  pass  through  the 
hands  of  numerous  agents  and  through  several  relay  oflSces,  covering 
a  distance  of  more  than  six  hundred  miles,  an  error  was  made  in  trans- 
mission of  same,  which  is  liable  to  happen  at  any  time  in  transmitting 
messages  over  telegraph  lines  where  the  distance  is  great  and  many 
operators  handle  said  message,  even  though  the  greatest  possible  care 
is  exercised  in  transmitting  the  message;  in  order  to  guard  against 
errors  of  this  kind,  for  the  small  charge  of  one-half  the  regular  rate 
for  sending  the  message,  the  defendant  stood  ready  to  repeat  said 
message  back  from  its  point  of  destination,  Childress,  to  its  starting 
point,  Kosse,  for  comparison;  and  if  said  J.  R.  Smith  had  exercised 
said  privilege  he  would  have  ascertained  in  a  few  hours  that  the  mes- 
sage when  it  reached  Childress  was  directed  to  "M.  Smith"  instead  of 
"Tom  Smith,"  and  this  error  would  have  been  corrected  in  ample  time 
for  Mrs.  Smith  to  have  boarded  the  first  train  out  of  Childress  towards 
Kosse  on  the  19th  day  of  January,  1908.  But  the  said  J.  R.  Smith 
failed  to  request  the  repeating  of  said  message,  and  failed  to  pay  the 
charges  to  have  said  message  repeated,  and  in  so  failing  he  was  guilty 
of  negligence  which  contributed  to  and  was  the  proximate  cause  of  the 
failure  of  said  telegram  being  promptly  delivered  to  said  Tom  Smith. 
It  is  alleged  that  the  message  in  question  was  presented  and  filed  by 
J.  R.  Smith  subject  to  the  terms  on  the  back  thereof  and  he  agreed  to 
same,  and  that  among  these  terms  and  stipulations  on  the  back  thereof 
was  the  following:  "To  provide  against  mistakes  or  delays  the  sender 
of  the  message  should  order  it  repeated,  that  is,  telegraphed  back  to 
the  originating  office  for  comparison;  for  this,  one-half  the  regular  rate 
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is  charged.  It  is  agreed  between  the  sender  of  the  following  message 
and  this  company  that  said  company  shall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery  or  of  nondelivery  of  any  unre- 
peated  message  beyond  the  amount  received  for  sending  same/'  The 
evidence  shows  that  said  J.  B.  Smith  did  not  request  that  the  message 
be  repeated. 

(3)  Defendant  alleged  that  among  the  agreements  and  stipulations 
on  the  back  of  said  blank  upon  which  the  message  was  sent  was  the 
following:  *^The  company  will  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  a  claim  is  not  presented  in  writing  in 
ninety  days  after  the  message  is  filed  with  the  company  for  transmis- 
sion/' The  defendant  alleged  that  no  written  claim  for  damages  was 
presented  within  ninety  days  or  after  the  message  in  question  was 
filed  for  transmission. 

(4)  The  evidence  sustained  this  issue  of  fact.  By  the  supplemental 
petition  the  appellees  alleged  that  each  of  them  orally  notified  the 
defendant's  agent  at  Kosse  that  said  telegram  had  not  been  promptly 
delivered  and  that  they  had  been  damaged  thereby,  and  that  the 
defendant  received  such  notice  and  acted  upon  it  by  preserving  the 
written  message  and  that  it  thereby  waived  the  provision  in  the  con- 
tract requiring  a  written  claim  to  be  presented  within  ninety  days 
from  the  date  of  filing  of  said  message  for  transmission. 

A  trial  was  had  before  the  court  without  a  jury  and  a  judgment 
was  rendered  in  favor  of  the  appellees  against  the  appellant  in  the 
sum  of  $1,000.     The  defendant  duly  perfected  an  appeal. 

The  appellant  assigns  as  error  that  the  court  erred  in  overruling 
its  motion  for  new  trial.  It  presents  the  proposition  that  there  was 
no  evidence  that  the  appellant  was  guilty  of  negligence,  although  there 
was  delay  in  delivering  the  message,  it  appearing  that  the  message 
w^as  not  delivered  because  a  natural  and  unavoidable  error  in .  the 
transmission  of  said  message  resulted  in  same  being  received  at 
Childress  addressed  to  "M.  Smith''  instead  of  "Tom  Smith."  This 
contention  is  not  sustained.  The  failure  of  the  sender  to  have  a 
telegraph  message  repeated  does  not  preclude  a  recovery  of  damages 
caused  by  the  negligence  of  the  company  in  changing  the  address  of 
the  message  when  such  change  causes  the  nondelivery  of  the  message. 
Postal  Tel.  Co.  v.  Sunset  Construction  Co.,  102  Texas,  148.  The 
failure  to  deliver  the  message  resulted  from  a  change  in  the  name  of 
the  addressee. 

Witness  Brooks  testified:  ^'When  I  sent  the  message  I  sent  it  to 
Tom  Smith.  Somebody  probably  just  omitted  one  of  the  To's.' 
The  capital  M  is  made  just  like  the  little  m  in  Tom.  All  letters  are 
made  alike  over  the  wire.  There  are  no  capitals.  T  is  one  dash. 
0  is  two  dots,  and  M  is  two  dashes.  If  an  operator  read  the  first 
part  of  that,  *To  M,'  he  would  have  to  ignore  one  of  the  ^To's.'  The 
message  reached  the  delivery  office  addressed  to  M.  Smith."  In  the 
case  cited,  merely  the  middle  initial  of  the  addressee  was  changed 
from  "Tom"  to  "M,"  thus  entirely  ignoring  the  letters  T  and  o,  and 
thus  changing  the  name  of  the  addressee  of  the  message. 

The  third,  fourth,  fifth,  sixth  and  seventh  assignments  assign  as 
error  the  court's  refusal  to  grant  a  new  trial.     These  assignments  are 
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based  on  the  fact  that  no  claim  for  damages  was  presented  by  plain- 
tiffs to  defendant  in  writing  within  ninety  days  from  the  date  of  filing 
the  message.  The  blank  upon  which  the  message  was  written  con- 
tained in  substance  a  stipulation  as  follows:  *'The  company  will  not 
be  liable  for  damages  or  statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within  ninety  days  after  the  mes- 
sage is  filed  with  the  company  for  transmission/^ 

Article  3379  of  the  Eevised  Statutes,  as  amended  in  1907,  provides: 
*'N"o  stipulation  in  any  contract  requiring  notice  to  be  given  of  any 
claim  for  damages  as  a  condition  precedent  to  the  right  to  sue  thereon 
shall  ever  be  valid  unless  such  stipulation  is  reasonable,  and  any 
such  stipulation  fixing  the  time  within  which  such  notice  shall  be 
given  at  a  less  period  than  ninety  days  shall  be  void.  In  any  suit 
brought  under  this  and  the  preceding  article  it  shall  be  presumed 
that  notice  has  been  given,  unless  the  want  of  notice  is  especially 
pleaded  under  oath."  The  defendant  plead  that  notice  of  plaintiffs' 
claim  was  not  presented  to  it  in  writing  within  ninety  days  of  the 
filing  of  the  message.  The  affidavit  to  said  plea  was  as  follows:  "On 
this,  the  11th  day  of  Jan.,  A.  D.  1909,  personally  appeared  before 
me,  J.  E.  Yantis,  who  being  duly  sworn  deposes  and  says,  that  he  is 
familiar  with  the  facts  stated  in  sec.  14  of  the  foregoing  answer  and 
that  he  is  the  attorney  of  the  Western  Union  Tel.  Co.,  and  that  the 
facts  stated  in  said  sec.  14  are  true  and  correct  according  to  his  best 
information  and  belief.  Subscribed  and  sworn  to  before  me  this  11th 
day  of  Jan.,  A.  D.  1909. 

L.  E.  Eubanks, 
(Seal)  Clerk,  District  Court, 

Limestone  County,  Texas.'* 

Appellee  contends  that  this  affidavit  being  that  the  plea  is  "true  and 
correct  according  to  his  best  information  and  hdief"  it  amounts  to  no 
verification,  and  the  plea  is  a  nullity.  This  contention  is  not  tenable. 
It  is  true  the  affidavit  was  defective  and,  upon  special  exception  thereto, 
would  have  been  quashed.  But  not  having  been  excepted  to  the  defect 
was  waived.  Williams  v.  Bailes,  9  Texas,  63;  State  v.  Quillen,  115 
S.  W.,  660. 

The  question  then  arises,  Is  the  stipulation  in  the  contract  reasonable 
and  will  it  be  enforced  ?  The  statute  provides  that  "any  stipulation  fix- 
ing the  time  within  which  such  notice  shall  be  given  at  a  less  period 
than  ninety  days,  shall  be  void."  By  this  statute  any  stipulation  in  a 
contract  requiring  less  than  ninety  days*  notice  of  a  claim  for  damages 
as  a  condition  precedent  to  the  right  to  sue  thereon,  is  declared  unrea- 
sonable and  void  as  a  matter  of  law.  Whether  or  not  such  a  stipulation 
is  unreasonable  when  the  time  provided  for  is  not  less  than  ninety 
days  as  provided  by  statute,  is  a  question  of  fact  to  be  determined 
by  the  -evidence  in  the  given  case.  Missouri,  K.  &  T.  Ey.  Co.  v.  New- 
ton, 60  Texas  Civ.  App.,  110,  127  S.  W.,  873;  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Honea,  84  S.  W.,  268.  The  stipulation  in  this  case  requires 
notice  to  be  given  within  ninety  days  from  the  filing  of  the  message. 
Neither  the  plaintiff  nor  his  agent  at  the  time  of  filing  of  the  message 
knew  or  could  have  anticipated  that  there  would  be  a  delay  in  its 
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delivery^  or  that  circamstances  would  arise  authoriziDg  a  claim  for 
damages.  He  could  not  have  given  the  notice  at  the  time  of  filing  the 
message,  nor  could  he  have  done  so  until  there  had  been  a  delay  in 
its  delivery  of  which  he  had  knowledge.  The  undisputed  evidence 
shows  the  message  was  filed  on  January  19thy  and  was  not  received 
by  plaintiffs  until  January  22d,  a  period  of  three  days  after  the  fil- 
ing of  same,  leaving  only  87  days,  under  the  facts,  within  which  to 
give  the  notice.  It  is  clear  that  the  stipulation  in  the  contract,  con- 
sidered in  connection  with  the  undisputed  evidence,  is  unreasonable 
as  a  matter  of  law.  The  stipulation  for  notice  being  unreasonable  and 
void,  the  fact  that  notice  was  not  given  according  to  its  terms  fur- 
nishes no  defense. 

It  does  not  become  necessary  under  this  holding  to  determine  the 
effect  of  giving  the  oral  notice  to  appellant's  local  agent  at  Kosse  of 
the  plaintiffs*  claim. 

The  evidence  fairly  sustains  the  judgment  and  it  can  not  be  said 
to  be  excessive. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Clara  Chaison  et  al.  v.  W.  P.  H.  McFaddin  bt  al. 

Decided  June  14,  1910. 

1. — ^Appeal — Statement  of  Facts — ^Irrelevant  Matter. 

A  preliminary  statement  made  by  counsel  to  tlie  jury  of  the  facts  expected 
to  be  proved  on  the  trial  has  no  proper  place  in  the  statement  of  facta 
prepared  for  appeal. 

8. — Same — Conrt  Stenographer — ^Dntles. 

The  Act  of  May  25,  1907  (Gen.  Laws  1907,  p.  509),  places  largely  upon 
the  court  stenographer  the  duty  and  responsibility  of  preparing  the  statement 
of  facts  in  the  manner  provided  by  the  Act  and  prescribed  by  the  rules  con- 
cerning appeals,  and  thus  to  a  certain  extent  relieves  the  appellant  from  that 
responsibility;  but  the  appellant  should  exercise  some  caution  and  supervision 
to  see  that  the  statement  furnished  by  the  stenographer  is  made  in  accordance 
with  said  law  and  rules. 


8. — Same — ^Improper  Statement  of  Facts — Remedy  of  Appellant. 

It  is  in  the  power  of  a  trial  judge,  when  the  matter  is  formally  called 
to  his  attention,  to  require  a  court  stenographer  to  prepare  a  proper  statement 
of  facts. 

4. — Same— Motion  to  Strike  Ont — ^Praotloe. 

Although  a  statement  of  facts  may  violate  the  statute  and  the  rules  in 
the  manner  of  its  preparation,  a  Court  of  Civil  Appeals  is  vested  with  a 
discretion  in  granting  or  overruling  a  motion  to  strike  out  the  same  on  that 
account.  Motion  to  strike  out  considered  and  overruled,  but  appellant  taxed 
with  one-half  the  ooet  of  the  statement  of  facts  although  the  cause  wa«  re- 
manded. 

6.— Bankraptcy — Jurisdiction — ^Lands  in  Eepnblic  of  Texas. 

A  Federal  Court  sitting  in  matters  of  bankruptcy  in  the  State  of  Louisiana 
in  1843  did  not  have  jurisdiction  of  lands  situated  in  Texas,  then  a  republic; 
and  a  sale  of  such  land  by  an  assignee  in  bankruptcy  under  orders  of  said 
oourt  oonv^eyed  no  title. 
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6. — Trespass  to  Try  Title — ^Title— Prior  Possession. 

When  an  intervener  in  trespass  to  try  title  shows  title  in  himself  to  the 
land  in  controversy,  an  issue  of  prior  possession  tendered  by  the  plaintiff  and 
relied  on  for  recovery,  becomes  immaterial. 

7. — ^Limitation — ^Enclosnre — Natural  Barriers. 

The  fact  that  land  is  enclosed  partly  by  natural  barriers,  such  as  bayous, 
rivers  and  marshes,  will  not  prevent  the  running  of  the  statute  of  limitation 
of  five  years,  provided  such  barriers  together  with  fences  make  an  effective 
and  substantial  enclosure,  and  are  sufficient  to  denote  to  an  ordinary  observer 
that  they  were  relied^  on  for  making  an  enclosure. 

8. — Same — Ten  Years — Registered  Deed. 

Evidence  considered  and  held  sufficient  to  raise  an  issue  of  title  by  limita- 
tion under  the  ten  years  statute,  the  party  in  possession  claiming  under  a  deed 
duly  recorded  and  defining  the  boundaries  of  one-fourth  of  a  league,  and  the 
court  therefore  erred  in  instructing  a  verdict  against  euch  claimant. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

J?.  E.  Easterling,  J.  D.  Martin  and  Ore&r  &  Minor,  for  appellant — 
The  land  in  controversy  being  partnership  property  of  Hyde  &  Gleises 
when  this  firm  went  into  bankruptcy  in  18.41,  by  equitable  conversion 
it  became  personal  property  for  the  purposes  of  settling  the  partnership 
affairs,  and  the  conveyance  thereof,  made  by  the  bankruptcy  court  in 
1843,  through  its  assignee,  Eichard  Brennam,  to  T.  E.  Hyde,  passed 
the  superior  title  to  the  land,  although  it  was  in  Texas,  outside  of 
the  jurisdiction  of  the  bankruptcy  court,  and  the  action  of  the  United 
States  Bankruptcy  Court,  sitting  at  New  Orleans,  La.,  in  so  far  as  it 
related  to  the  sale  of  the  real  property  in  question,  was  valid  and  bound 
personally  all  parties  to  it,  and  therefore  the  heirs  of  Paul  J.  Gleises 
are  concluded,  as  he  would  be,  to  claim  that  no  title  passed  to  the  land 
by  the  sale  and  conveyance  by  the  bankruptcy  court.  Clagett  v.  Kil- 
bourne,  1  Black  (TJ.  S.),  346;  Murrell  v.  Mandelbaum,  85  Texas,  22; 
17  Am.  &  Eng.  Ency.  Law  (old  ed.),  p.  954;  Baldwin  v.  Bickardson, 
33  Texas,  16;  Dunlap  v.  Byers,  67  N.  W.,  1067;  Shanks  v.  Klein, 
104  TJ.  S.,  18;  W.  A.  Sprague  Mfg.  Co.  v.  Hoyt,  29  Fed.,  421;  Biddle 
V.  Whitehill,  34  Law  Ed.  (135  U.  S.),  282;  in  re  Codding  &  Eussell, 
9  Fed.,  849 ;  Logan  v.  Greenlaw,  25  Fed.,  299. 

Natural  objects,  such  as  streams  and  mountains,  may  be  used  in  part, 
coupled  with  artificial  objects  or  barriers,  to  make  an  enclosure  suf- 
ficient to  support  limitation,  provided  the  relation  between  the  natural 
objects  and  the  artificial  objects  is  such  as  to  denote  and  indicate  to 
the  world  that  the  natural  objects  are  relied  on  to  make  the  enclosure. 
In  short,  the  natural  objects  must  be  so  used  as  to  indicate  that  they 
are  relied  on  to  make  the  enclosure.  Loring  v.  Jackson,  43  Texas 
Civ.  App.,  306;  Dunn  v.  Taylor,  107  S.  W.,  953;  Dunn  v.  Taylor,  102 
Texas,  80;  Appel  v.  Childress,.  53  Texas  Civ.  App.,  607;  Alley  v. 
Bailey,  47  S.  W.,  822;  Church  v.  Waggoner,  78  Texas,  203;  Talia- 
ferro V.  Butler,  77  Texas,  582;  Parker  v.  Newberry,  83  Texas,  431; 
Brown  v.  O'Brien,  11  Texas  Civ.  App.,  459;  Vineyard  v.  Brundrett, 
17  Texas  Civ.  App.,  147;  Gunter  &  Munson  v.  Meade  &  Bomar,  78 
Texas,  634;  Brumagim  v.  Bradshaw,  39  Cal.,  24;  McFarlane  v.  Kerr, 
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23  N".  Y.  (10  Bosworth,  249);  Armstrong  v.  Bisteau,  5  Md.,  256; 
Woflford  V.  McKinna,  23  Texas,  44;  Hunton  v.  Nichols,  55  Texas,  230; 
Polk  V.  Beaumont  Pasture  Company,  26  Texas  Civ.  App.,  242. 

A.  T.  Watis,  W.  P.  Ellison,  Greers  &  Nail  and  F.  C.  Proctor,  for 
appellees. — ^Under  the  laws  of  Louisiana  in  force  in  1843,  a  commer- 
cial partnership  could  not,  as  such,  be  the  owners  of  land,  and  if  land 
were  acquired  by  such  partners,  they  became  joint  owners  and  the  land 
was  not  even  a  partnership  asset.  Skillman  v.  Purnell,  3  La.,  316; 
Weld  v.  Peters,  1  La.  Ann.,  432;  McKee  v.  Griffin,  23  La.  Ann.,  417; 
Guilbeau  Bros.  v.  Melancon,  28  La.  Ann.,  629. 

Eeal  estate  can  only  be  conveyed  in  'conformity  to  the  laws  of  the 
country  where  it  is  situated.  The  real  estate  of  a  bankrupt,  situated 
in  a  foreign  country,  does  not  pass  under  the  assignment.  The  facts 
that  the  bankrupt  was  a  voluntary  one  under  the  bankruptcy  laws  of 
the  United  States  of  1840,  that  the  property  was  voluntarily  placed  in 
his  schedule  by  the  bankrupt,  that  he  delivered  the  title  papers  to 
the  assignee  by  whom  the  sale  was  made,  and  a  conveyance  executed 
with  his  approbation,  that  the  purchase  money  was  received  and  ap- 
propriated by  the  assignee  with  his  knowledge  and  consent;  that  he 
acquiesced  in  all  the  proceedings  and  continued  subsequently  to  recog- 
nize the  sale  as  valid  and  binding,  will  not,  if  the  land  is  situated  in 
a  foreign  country,  create  an  equitable  estoppel  in  the  purchaser  that 
can  be  enforced  either  against  the  bankrupt  or  a  naked  trespasser. 
Barnett  v.  Pool,  23  Texas,  518;  Oakey  v.  Bennett,  11  Howard,  33; 
Hyde  v.  McFaddin,  140  Fed.,  442. 

One  can  not  claim  by  limitation,  either  under  the  five  or  ten  years* 
statutes,  a  comparatively  small  tract  of  land  about  the  center  of  an 
alleged  pasture  consisting  of  22,800  acres  and  extending  forty  miles 
around,  where  the  only  evidence  of  possession  consists  of  a  fence  not 
over  ten  miles  in  length  far  to  the  north  of  the  tract  in  question,  and 
the  other  alleged  inclosures  consisting  of  natural  boundaries  fourteen 
and  one-half  miles  in  length;  where,  first,  one  of  same  is  a  bayou 
fordable  at  one  place  within  the  alleged  enclosure;  second,  the  other 
alleged  enclosure  consisting  of  fences  of  others,  most  of  which  are 
far  south  of  the  tract  in  question,  and  there  are  no  artificial  boundaries 
or  ties  connecting  any  such  artificial  boundaries  with  such  other  fences, 
most  of  which  were  already  in  existence  and  fencing  lands  and  pas- 
tures of  others  before  the  erection  of  the  first  fence;  third,  the  party 
claiming  by  limitation  only  maintains  part  of  the  fence  erected  by 
him,  and  the  other  parties,  owners  of  the  other  fences  named,  main- 
taining their  own  fences;  fourth,  where  those  within  the  alleged  pas- 
tures have  equal  use  and  occupancy  of  the  alleged  enclosures;  fifth, 
where  within  said  enclosures  there  is  a  public  road,  a  school  house  and 
a  ferry  crossing  the  bayou  above  mentioned;  sixth,  those  within  the 
alleged  pasture  owning  and  grazing  over  one-third  of  the  amount  of 
cattle  owned  and  grazed  by  the  party  prescribing  under  the  statute; 
seventh,  where,  within  said  alleged  pasture,  a  number  of  families  live 
and  have  their  homes ;  and  eighth,  where  the  said  alleged  pasture  is  in 
the  joint  control  of  the  party  claiming  the  tract  in  question  and  the 
other  parties  residing  in  and  owning  and  grazing  cattle  in  said  alleged 
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pasture.     Polk  v.  Beaumont  Pasture  Co.,  26  Texas  C5v.  App.,  242; 
Hyde  v.  McFaddin,  140  Fed.,  433. 

McMEANS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title,  filed  February  21,  1901,  brought  by  Clara  Chaison  and 
others,  widow  and  heirs  of  Jeff.  Chaison,  deceased,  against  W.  P.  H. 
McFaddin,  in  which  they  sue  for  title  to  and  possession  of  the  David 
Cunningham  survey  of  one-fourth  league  in  Jefferson  County,  excepting 
•  a  specific  tract  of  about  208  acres  previously  conveyed  to  W.  P.  H. 
McFaddin.  After  the  filing  of  th*e  suit  the  said  plaintiffs  conveyed  all 
of  their  claim,  title  and  interest  in  the  land  m  controversy  to  the 
American  Oil  &  Refining  Company,  and  thereafter  said  company,  and 
later  J.  D.  Martin,  receiver  of  said  company,  filed  an  intervention, 
seeking  not  only  a  recovery  of  the  land  against  McFaddin,  but  dam- 
ages also  in  the  sum  of  $50,000  for  rents,  etc.  In  addition  to  the 
general  allegation  of  title,  plaintiffs  and  interveners  above  named 
pleaded  title  by  the  five  and  ten  years'  statute  of  limitation.  While 
this  suit  was  pending,  Marie  Elizabeth  Gleises  and  others,  being  the 
widow  and  heirs  of  Paul  Joseph  Gleises,  intervened  and  sued  the 
original  plaintiffs  and  W.  P.  H.  McFaddin  for  title  to  an  undivided 
half  of  said' land,  the  petition  being  in  the  form  of  an  action  of  tres- 
pass to  try  title. 

On  January  8,  1909,  V.  Weiss  intervened  in  this  suit  and  set  up 
title  to  an  undivided  half  of  the  land  in  controversy  under  a  certain 
judgment  rendered  December  12,  1905,  in  Equity  No.  21,  styled  Law- 
rence Hyde  and  Catherine  B.  Hyde,  Complainants,  v.  W.  P.  H.  Mc- 
Faddin, on  the  docket  of  the  Circuit  Court  of  the  United  States,  for 
the  Eastern  District  of  Texas,  at  Beaumont.  The  plaintiffs  and  the 
intervening  plaintiffs,  American  Oil  &  Refining  Company,  and  J.  D. 
Martin,  receiver,  in  an  amended  answer  to  the  intervention  of  V. 
Weiss  admitted  that  he  had  title  to  an  undivided  half  of  the  land  in 
controversy  under  the  judgment  referred  to. 

The  original  plaintiffs  and  the  Oil  Company  and  its  receiver  answered 
the  intervention  of  Marie  Elizabeth  Gleises  and  others  by  a  plea  of  not 
guilty,  and  by  plea  of  the  statute  of  limitation  of  five  years.  They 
also  filed  a  cross-action  against  Marie  Elizabeth  Gleises  and  others  for 
the  land  in  controversy,  seeking  affirmative  relief. 

After  hearing  all  of  the  evidence  the  court  instructed  a  verdict  in 
favor  of  the  interveners,  Marie  Elizabeth  Gleises  and  others,  for  the 
land  in  controversy,  and  also  in  favor  of  McFaddin,  and  against  the 
plaintiffs  and  intervening  plaintiffs.  The  verdict  was  accordingly 
returned  by  the  jury  in  favor  of  the  interveners,  Marie  Elizabeth  Gleises 
and  others,  for  an  undivided  half  interest  in  the  land  sued  for,  and  in 
favor  of  McFaddin  that  the  plaintiffs  and  intervening  plaintiffs  recover 
nothing  against  him,  and  judgment  was  entered  in  favor  of  V.  Weiss 
for  half  of  the  land  in  controversy  based  upon  the  disclaimer  of  plain- 
tiffs and  intervening  plaintiffs,  and  in  favor  of  Marie  Elizabeth  Gleises 
and  others  for  half  of  the  land  in  controversy  based  upon  the  verdict 
returned  by  the  jury  in  obedience  to  the  instruction  of  the  court,  and 
that  plaintiffs  and  intervening  plaintiffs  recover  nothing  from  the 
defendant  McFaddin.    From  this  judgment  the  plaintiffs  and  interven- 
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ing  plaintiffs  have  appealed.  No  complaint  is  made  of  the  judgment 
in  favor  of  Weiss  for  an  undivided  half  of  the  land  awarded  to  him. 

At  the  threshold  of  our  investigation  we  are  confronted  by  a  motion 
presented  by  appellees  to  strike  from  the  record  the  statement  of  facts 
sent  up  with  this  appeal^  because  of  the  violation  in  its  preparation  of 
rules  72  and  75  and  of  section  5  of  the  Act  of  May  25,  1907. 

The  statement  of  facts  consists  of  361  typewritten  pages.  The  first 
four  pages  embody  a  preliminary  statement  made  by  counsel  to  the 
jury  of  the  facts  expected  to  be  proven  on  the  trial.  This  in  no  wise 
has  any  place  in  the  statement  of  faPts. 

It  also  contains  copies  in  full  of  numerous  deeds  of  conveyance,  and 
also  copies  in  full  of  contracts,  wills,  pleadings  in  other  suits  and  pro- 
ceedings in  bankruptcy,  about  which  there  is  made  no  question  as  to 
validity  or  form.  These  copies  cover  about  125  pages  of  the  statement 
of  facts,  when  they  could  have  been  described,  or  their  legal  effect  as 
evidence  stated,  in  a  very  few  pages.  There  are  copies  in  the  stenog- 
rapher's report  of  the  oral  evidence  numerous  questions  and  answers. 

Section  5  of  the  Act  of  May  25,  1907,  which  controlled  when  this 
statement  of  facts  was  made  up,  reads,  in  its  relevant  parts,  as  follows: 

"In  case  an  appeal  is  taken  from  a  judgment  rendered  in  any  civil 
cause,  the  stenographer  shall,  when  requested  by  the  party  appealing, 
or  his  attorney  of  record,  make  up  a  duplicate  statement  of  facts,  which 
shall  consist  of  the  evidence  introduced  on  the  trial,  both  oral  and  by 
deposition,  stated  in  narrative  form,  together  with  copies,  to  be  made  in 
accordance  with  the  rules  of  the  court,  of  such  documents,  sketches, 
maps  and  other  matters  as  were  used  in  evidence.*' 

The  requirements  of  the  Act,  in  so  far  as  relate  to  the  matter  now 
before  us,  are  that  the  oral  testimonv  shall  be  reduced  to  narrative 
form,  and  the  copies  be  inserted  under  the  rules  of  the  court.  The 
rules  here  referred  to  are  undoubtedly  the  rules  prescribed  by  the 
Supreme  Court  for  governing  the  preparation  of  statements  of  fact. 
Rule  72  provides: 

*^Where  the  evidence  adduced  upon  the  trial  of  a  cause  is  suflScient  to 
establish  a  fact  or  facts  alleged  by  either  party,  the  testimony  of  wit- 
nesses, and  the  deeds,  wills,  records,  or  other  written  instruments,  ad- 
mitted as  evidence,  relating  thereto,  shall  not  be  stated  or  copied  in 
detail  into  a  statement  of  facts,  but  the  facts  thus  established  should 
be  stated  as  facts  proved  in  the  case,  etc.'* 

Rule  75  provides:  "Where  there  is  no  dispute  about,  or  question 
made  upon,  the  validity  or  correctness  in  form  of  a  deed  or  its  recor^, 
a  will  or  its  probate,  record  of  a  court,  or  any  written  instrument 
adduced  in  evidence,  it  should  be  described  (and  not  copied)  or  its 
legal  effect  as  evidence  stated  as  a  fact  established." 

The  Act  of  May  25,  1907,  places  largely  upon  the  court  stenographer 
the  duty  and  responsibility  of  preparing  the  statement  of  facts  in  the 
manner  provided  by  the  Act  and  prescribed  by  the  rules,  and  thus  to 
a  certain  extent  relieves  the  party  appealing  from  that  responsibility; 
but  nevertheless  we  think  that  the  appellant  should  exercise  some  cau- 
tion and  supervision  to  see  that  the  statement  furnished  by  the 
stenographer  upon  his  demand  is  one  made  up  in  accordance  with  the 
law  and  the  rules.    We  confess  we  have  had  some  diflBculty  in  determin- 
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ing  whether  we  should  sustain  appellee's  motion.  The  statement  of 
facts  in  this  case  is  not  made  up  in  strict  accordance  with  the  rules, 
and  to  strike  it  from  the  record  would  operate  harshly  upon  the  appel- 
lant, who,  under  the  law,  was  relieved  of  the  duty  of  preparing  the 
statement  when  that  duty  was  imposed  upon  the  stenographer.  But  the 
party  demanding  a  statement  of  facts  is  not  bound  to  accept  from  the 
stenographer  a  statement  not  prepared  in  accordance  with  the  rules; 
and  should  the  statement  tendered  by  him  be  not  properly  prepared, 
and  should  he  fail  to  correct  the  same  at  the  request  of  the  party 
demanding  it,  unquestionably  the  trial  judge,  upon  the  matter  being 
called  to  his  attention,  would  require  the  stenographer  to  prepare  and 
tender  a  proper  statement.  We  can  not  say,  we  think,  that  the 
stenographer's  report  so  flagrantly  violates  the  statute  and  rules  as  to 
deprive  us  of  discretion  in  the  matter  and  require  us  to  strike  the 
statement  of  facts  from  the  record.  We  think,  however,  that  the 
appellee  should  not  be  burdened  with  the  cost  of  so  much  of  the  state- 
ment of  facts  as  was  unnecessary  to  be  incorporated  in  the  stenograph- 
er's report.  We  have  concluded  that  the  appellant  should  be  taxed 
with  one-half  the  cost  of  the  statement  of  facts  and  it  has  been  so  or- 
dered.   The  motion  to  strike  out  is  overruled. 

By  their  first  assignment  of  error  appellants  complain  of  the  action 
of  the  court  in  instructing  a  verdict  in  favor  of  Marie  Elizabeth 
Gleises  and  others,  and  McFaddin.  Their  eleventh  assignment  is  based 
on  the  refusal  of  the  court  to  instruct  a  verdict  in  favor  of  the  Ameri- 
can Oil  &  Eefining  Company  and  J.  D.  Martin,  receiver,  based  upon 
proof  of  prior  possession  by  them  and  those  under  whom  they  claim, 
and  of  failure  of  Gleises  and  others  and  McFaddin  to  show  title  in 
themselves  or  in  either  of  them. 

We  are  of  the  opinion  that  the  court  did  not  err  in  instructing  the 
verdict  complained  of  provided  the  evidence  did  not  require  the  sub- 
mission of  the  issue  of  limitation,  as  pleaded  by  plaintiffs.  A.  P. 
Cunningham,  in  1841,  conveyed  the  entire  Cunningham  survey  to 
Hyde  &  Gleises,  a  commercial  partnership  composed  of  Joshua  B.  Hyde 
and  Paul  J.  Gleises,  then  doing  business  in  the  State  of  Louisiana. 
This  firm  is,  or  the  members  thereof  are,  the  common  source  of  title. 
The  interveners,  Marie  E.  Gleises  et  al.  are  the  heirs  of  Paul  J.  Gleises, 
and  as  such,  held  the  title  acquired  by  Paul  J.  Gleises  by  said  con- 
veyance, unless  he  was  divested  of  title  by  the  conveyance  made  by  the 
assignee  in  bankruptcy  hereinafter  referred  to. 

In  1842  the  firm  of  Hyde  &  Gleises  and  Paul  J.  Gleises,  a  member 
of  said  firm,  individually,  went  into  voluntary  bankruptcy  at  New 
Orleans,  and  Bichard  Brennan  was  appointed  assignee.  Under  order 
of  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  at  New  Orleans,  Brennan,  as  such  assignee  on  January  20, 
1843,  conveyed  said  Cunningham  survey  to  Theophilus  B.  Hyde,  which 
sale  was  confirmed.  Appellants,  by  mesne  conveyances  have  acquired 
whatever  title  passed  by  the  conveyance  from  the  assignee  to  Theo- 
philus R.  Hyde.  One  of  the  deeds  under  which  appellants  claim  was 
filed  for  record  in  Jefferson  County,  Texas,  June  28,  1882. 

By  the  foregoing  it  will  be  seen  that  at  the  time  of  the  conveyance 
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made  by  the  assignee  in  bankruptcy  the  land  was  situated  in  Texas, 
then  a  republic^  and  that  the  bankruptcy  proceedings  were  had  and 
the  sale  made  in  the  State  of  Louisiana.  That  real  estate  so  situated 
did  not  pass  to  the  assignee  is  now  too  well  settled  to  require  discussion. 
If  it  did  not  pass  in  this  instance^  then  the  fee  remained  in  Paul  J. 
Gleises,  and  upon  his  death,  vested  in  his  heirs;  and  the  assignee's 
deed,  attempting  to  convey  the  same  to  Theophilus  R.  Hyde,  was  a 
mere  nullity.  This  being  true,  the  title  was  in  the  interveners,  Marie 
Elizabeth  Gleises  et  al.,  at  the  time  of  the  trial,  unless  divested  by 
limitation.  Barnett  v.  Pool,  23  Texas,  518;  Oakey  v.  Bennett,  11  How., 
33 ;  Hyde  v.  McFaddin,  140  Fed.,  442. 

As  the  interveners,  Gleises,  thus  showed  title  in  themselves,  it  was 
not  error  to  refuse  to  give  the  special  charge  requested  by  appellants 
on  the  issue  of  prior  possession.    The  assignments  are  overruled. 

By  their  fifth  assignment  of  error  appellants  complain  that  as  the 
evidence  was  sufficient  to  raise  the  issue  of  title  under  the  statute  of 
limitation  of  five  years,  the  court  erred  in  instructing  a  verdict  for  ap- 
pellees and  thus  taking  said  issue  from  the  jury.  The  claim  of  the 
land  under  duly  registered  deeds  and  the  payment  of  the  taxes  due 
thereon,  and  occupancy  of  the  land  as  a  pasture  for  cattle  for  a  period 
of  more  than  five  years  by  appellants  and  those  under  whom  they  claim, 
was  established  by  the  undisputed  proof.  The  only  question  left  to  be 
determined  is  whether  the  testimony  was  sufficient  to  establish  that 
appellants'  enclosure,  which  was  made  partially  of  fences  and  partially 
of  natural  barriers,  such  as  bayous,  rivers  and  marshes,  was  an  effective 
and  substantial  enclosure  in  keeping  cattle  in  and  out,  and  that  such 
barriers,  natural  and  artificial,  were  so  related  to  one  another  as  to 
denote  to  an  ordinary  observer  that  they  were  relied  on  for  making 
an  enclosure.  It  is  not  necessary  to  set  out  the  testimony  bearing  on 
this  point  in  detail,  but  it  is  sufficient  to  say  that  from  a  careful  inves- 
tigation of  the  record  we  think  the  testimony  iadduced  was  sufficient  in 
this  regard  to  raise  the  issue  of  five  years*  limitation,  and  that  the 
court  erred  in  taking  away  that  issue  from  the  jury  by  instructing 
them  to  return  a  verdict  for  appellees.  It  follows  from  what  we  have 
said  that  the  court  erred  in  not  giving  appellants'  special  charge  No. 
1,  which  submitted  to  the  jury  the  issue  of  five  years'  limitation;  and 
the  second  assignment  raising  the  point  is  sustained. 

The  plaintiffs  and  intervening  plaintiffs  having  pleaded  the  statute 
of  limitation  of  ten  years,  and  there  being  evidence  to  raise  the  issue 
that  those  under  whom  they  deraign  title  had  peaceable  and  adverse 
possession  of  the  land  in  controversy  and  had  used  and  enjoyed  the 
same,  and  claimed  under  a  deed  duly  registered  defining  the  boundaries 
of  the  land  in  suit,  for  a  period  of  ten  years  continuously  between  the 
years  1884  and  1895,  the  court  erred  in  instructing  a  verdict  against 
the  plaintiffs  and  intervening  plaintiffs  and  thereby  taking  from  the 
jury  the  issues  of  fact  tending  to  establish  title  under  the  ten  years 
statute  of  limitation. 

We  have  examined  the  other  assignments  of  error  urged  by  appel- 
lants and,  with  the  exceptions  above  noted,  we  find  the  record  to  be 
free  from  reversible  errors. 
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For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
Tersed  and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  M.  C. 

Herring. 

Decided  on  motion,  April   13,  1910;   on  merits,  June   16,   1910. 

ON    MOTION. 

1. — Statement  of  Pacts — ^Disasrreement — ^Fresainption. 

The  record  on  appeal  containing  a  document  properly  entitled  in  the  cause 
and  beginning:  "The  following  are  the  facta  and  all  of  the  facts  testified  to 
upon  the  trial  of  the  above  styled  and  numbered  cause,"  followed  by  a  detailed 
statement  of  testimony,  signed  by  counsel  for  appellant  only,  and  concluding: 
"Approved  and  ordered  filed  as  a  correct  statement  of  facts  in  this  case,"  with 
the  signature  of  the  trial  judge,  this  is  presumed  to  have  been  made  by  the 
judge  upon  refusal  of  counsel  to  agree  to  a  statement  of  facts,  though  such 
refusal  is  not  otherwise  certified  and  will  be  considered  as  the  statemeot  of 
facts  in  the  case. 

8. — Same-— Cases  Pollowed,  etc 

Bath  v.  Houston  &  T.  C.  Ry.  Co.,  34  Texas  Civ.  App.,  234;  Hess  ▼.  State, 
30  Texas  App.,  477,  followed,  and  Renn  ▼.  Samoa,  42  Texas,  110,  distinguished. 

ON   MERITS. 

8. — Carriers  of  Passengers — ^Plag  Station — Wrongful  Ejection. 

Evidence  considered  and  held  to  support  a  finding  that  plaintiff  was  wrong- 
fully ejected  from  a  passenger  train,  though  holding  a  ticket  for  a  station  at 
which  the  train  on  which  he  had  taken  passage  was  not  permitted  to  stop 
under  the  company's  rules. 

4. — Same — Honenforcement  of  Bale — ^Pleading. 

Evidence  was  receiveable  on  behalf  of  plaintiff  that  a  rule  forbidding  the 
train  on  which  he  had  taken  passage  to  stop  at  the  station  to  which  he  was 
destined  was  not  being  enforced  by  defendant  company,  though  plaintiff  had 
not  plead  the  fact  of  such  failure  to  enforce  it.  The  defense  pleaded  in 
justification  of  his  ejection  from  the  train  while  holding  a  ticket  to  such  sta- 
tion involved  the  existence  and  observance  of  such  a  rule  by  the  carrier. 
Proof  that  the  rule  had  not  been  enforced  was  a  traverse  and  not  an  avoidance 
of  such  defense,  which  the  plaintiff  was  not  required  to  plead. 

6. — ^Eridenee— Practice  on  Appeal. 

An  objection  to  evidence  not  made  in  the  trial  court  can  not  be  urged 
on  appeal. 

Appeal  from  the  County  Court  of  WilliamBon  County.    Tried  below 
before  Hon.  T.  J.  Lawhon. 

W.  E.  Spell  and  Luther  Nickels,  for  appellant. 

Chas.  L.  Earty,  for  appellee. 

BICE,  Associate  Justice. — On  the  30th  of  Noveinber,  1909,  appel- 
lee herein  filed  his  motion  to  strike  out  the  original  statement  of  facts 
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and  dismiss  this  appeal^  on  three  grounds :  First,  because  said  statement 
of  facts  was  not  an  agreed  statement  of  facts;  second,  because  the 
statement  of  facts  as  found  in  the  record  is  not  such  statement  as  the 
law  contemplates  should  be  filed  by  the  judge  in  the  absence  of  an 
agreement  of  the  parties.  Third,  because  a  duplicate  copy  of  said 
statement  has  never  been  made  or  filed  as  required  by  law. 

The  statement  as  found  in  the  record  contains  the  proper  style  and 
number  of  the  cause  and  the  marginal  venue,  and  begins  as  follows: 
"The  following  are  the  facts  and  all  of  the  facts  testified  to  upon  the 
trial  of  the  above  styled  and  numbered  cause.^'  Then  follows,  in  regu- 
lar order,  a  detailed  statement  of  the  testimony.  At  the  conclusion  is 
written  the  names  of  counsel  for  defendant,  and  under  this  are  the 
following  words:  "Approved  and  ordered  filed  as  a  correct  statement 
of  facts  in  this  case.  (Signed)  T.  J.  Lawhon,  County  Judge.^*  The 
instrument  was  duly  filed  by  the  county  clerk  on  August  20th,  1909, 
which  appears  to  have  been  in  due  time. 

The  above  motion  was  considered  by  this  court  on  the  8th  day  of 
December,  1909,  and  granted  so  far  as  it  pertains  to  the  statement  of 
facts  and  said  statement  of  facts  stricken  out;  since  which  time  appel- 
lant has  filed  its  motion,  praying  that  this  court  should  either  grant 
a  writ  of  certiorari  or  of  mandamus  to  the  Honorable  Thomas  J.  Law- 
hon, county  judge  of  Williamson  County,  requiring  him  to  make  out, 
file  and  send  up  to  this  court  a  correct  statement  of  the  facts  proven 
upon  the  trial  of  this  cause  in  said  court,  for  the  purpose  of  perfecting 
the  record  herein.  As  a  basis  for  said  motion  it  is  shown  therein  that 
counsel  for  appellant  prepared  a  statement  of  facts  proven  on  the  trial 
of  the  cause  in  the  County  Court,  which  was  submitted  to  the  attorney 
of  record  for  appellee  for  his  approval,  but  that  said  attorney  failed  and 
refused  to  approve  said  statement  of  facts,  and  likewise  failed  and 
refused  to  make  out  a  statement  of  the  facts  proven  upon  said  trial. 
Whereupon  appellant  submitted  its  own  statement  of  facts  to  the  judge 
of  said  court  for  the  purpose  of  having  him  make  out  and  file  a  correct 
statement  of  the  facts,  together  with  the  statement  that  the  attorney 
for  appellee  had  failed  and  refused  to  agree  to  and  approve  the  state- 
ment of  facts  prepared  by  it.  It  is  further  shown  in  this  connection, 
that  the  judge  of  said  court,  after  having  made  certain  amendments 
to  the  statement  of  facts  submitted  by  appellant,  made  the  notations 
thereon  as  above  stated,  and  caused  said  statement  to  be  filed  by  the 
clerk.  And  that  said  statement  of  facts  above  mentioned  was  sent  up 
as  a  part  of  the  record  in  this  cause  and  was  filed  in  this  court  on  the 
9th  of  October,  1909.  Wherefore  it  contends  that  said  statement  of 
facts  is,  in  law,  the  proper  statement  of  facts  and  should  be  so  regarded 
by  this  court. 

A  similar  question  to  the  one  under  consideration  was  passed  upon 
in  Bath  v.  Houston  &  T.  C.  Ry.  Co.,  34  Texas  Civ.  App.,  234,  78  S. 
W.,  993,  in  which  it  was  held  that  a  statement  of  facts  made  up  and 
filed  under  conditions  almost  identical  with  those  in  the  case  at  bar 
was  a  substantial  compliance  with  the  law,  and  that  it  was  the  duty 
of  the  appellate  court  to  consider  the  same  as  such.  This  ruling  was 
made  upon  the  authority  of  Hess  v.  State,  30  Texas  App.,  477,  17  S. 
W.,  1099,  in  which  last  case  it  was  said: 
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''In  the  case  before  us  the  only  authentication  of  the  statement  of 
facts  is  in  these  words:  'Approved,  Geo.  McCormick,  Judge  25th 
Judicial  District/  There  is  no  signature  of  the  attorneys  to  the  state- 
ment of  facts,  and  the  judge  does  not  certify  that  they  have  failed  to 
agree,  and  that  he  therefore  had  made  out  the  statement  of  facts.  If 
the  endorsement  of  the  judge  could  be  considered  as  a  certificate  that 
the  above  and  foregoing  was  a  statement  of  all  the  evidence  in  the  case, 
then  the  presumption  would  be  indulged  and  should  be  indulged,  that 
the  parties  could  not  agree  and  that  the  judge  had  thereupon  made 
out  the  statement  of  facts."  Citing  authorities.  "In  the  case  of  Renn 
V.  Samos,  42  Texas,  110,  our  Supreme  Court  say  in  declining  to  con- 
sider the  purported  statement  of  facts  under  consideration  in  that  case : 
'It  is  not  shown  to  be  a  statement  of  facts,  either  by  agreement  of 
counsel  or  certificate  of  the  presiding  judge.  It  is  not  stated  in  the 
beginning  or  conclusion  that  it  is  a  statement  of  the  facts  proved  on 
the  trial.  It  is  a  mere  recitation  of  what  we  may  infer  was  testimony 
in  the  case.  At  the  end  of  it  is  found  the  name  of  counsel  for  appel- 
lant, and  on  the  opposite  side  of  the  page  from  his  signature  is  writ- 
ten, "Approved,"  underneath  which  is  the  signature  of  the  judge  before 
whom  the  case  was  tried.^  While  it  is  undoubtedly  true  that  our  stat- 
ute, article  1379,  contemplates  that  there  shall  be  a  disagreement  on 
the  part  of  counsel  in  making  up  a  statement  of  facts  before  the  court 
is  called  upon  to  do  so,  yet  neither  the  statute  nor  any  case  called  to 
our  attention  requires  such  a  disagreement  of  counsel  to  expressly  appear 
from  the  statement  itself;  and  we  think  it  is  to  be  implied  from  the 
decisions  hereinbefore  quoted,  and  also  from  the  cases  of  Barnhart  v. 
Clark,  59  Texas,  552,  and  Lacey  v.  Ashe,  21  Texas,  394,  that  where 
it  is  to  be  fairly  inferred  from  the  entir^  statement  under  considera- 
tion that  the  facts,  and  all  of  the  facts,  proved  upon  the  trial,  are 
contained  therein,  that  there  has  been  a  failure  of  the  respective  attorn- 
eys to  agree  thereon,  and  that  the  statement  has  actually  been  approved 
and  filed  by  the  judge  as  a  full  statement  of  all  of  the 'facts,  the  state- 
ment should  be  considered  by  the  court.  We  are  of  the  opinion  that 
considering  the  statement  before  us  in  all  of  its  parts,  such  is  the 
condition  in  this  case.  It  is  properly  entitled  and  numbered.  Its  cap- 
tion is  as  follows:  'Be  it  remembered  that  upon  the  trial  of  the  above 
entitled  cause  the  following  testimony  was  introduced  and  none  other.' 
Thereupon  follows,  in  regular  sequence,  the  testimony  preceding  the 
judge's  signature,  as  hereinbefore  noted.  It  appears  to  have  been  filed 
in  due  time,  and  to  have  been  approved  and  ordered  filed  by  the  trial 
judge;  and  we  think  it  is  proper,  under  the  circumstances,  to  indulge 
the  usual  presumption  of  the  regularity  of  official  acts,  and  to  infer 
that,  before  the  judge  so  acted,  the  counsel  in  fact  had  disagreed  upon 
the  statement.  So  concluding,  we  proceed  to  a  disposition  of  the  ques- 
tions presented  by^the  assignments  of  error." 

We  agree  fully  with  the  reasoning  of  the  court  in  said  case  and  con- 
clude that  we  were  in  error  in  striking  out  the  statement  of  facts  on 
appellee's  motion.  Wherefore  it  is  ordered  that  the  judgment  hereto- 
fore rendered  by  this  court  on  said  motion  striking  out  said  statement 
of *f acts  be  and  the  same  is  hereby  in  all  things  set  aside  and  annulled; 
Vol.  LXI  Civil— 35. 
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and  that  the  statement  of  facts  accompanying  the  record  which  was 
heretofore  stricken  out  by  this  court  be  refiled,  and  the  same  is  hereby 
regarded  as  the  correct  statement  of  the  facts  for  all  purposes  of  this 
appeal. 

And  we  likewise  conclude  that  appellant's  motion  for  a  writ  of  cer- 
tiorari or  mandamus  should  be  refused^  and  it  is  so  ordered. 

KEY,  Chief  Justice. — On  the  16th  day  of  January,  1909,  M.  C. 
Herring  purchased  a  ticket  entitling  him  to  ride  from  Temple  to  Weir, 
Texas,  on  a  train  of  the  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  H<e  boarded  the  next  southbound  train  at  Temple,  but  was 
put  off  by  the  conductor  after  the  train  had  passed  Granger  and  before 
it  reached  Weir.  It  was  night  time,  cool  and  raining,  and  Herring 
had  to  walk  back  to  Granger,  where  he  remained  until  the  next  day. 
Thereafter  he  brought  this  suit  against  the  railway  company,  recovered 
a  judgment  for  $200,  and  the  company  has  appealed. 

The  controlling  issue  in  the  case  was  whether  or  not  the  plaintiff  was 
wrongfully  put  off  of  the  train.  It  was  shown  that  on  December  15th, 
1908,  the  railway  company  had  promulgated  a  rule  discontinuing  Weir 
as  a  flag  station  for  train  No.  235,  the  one  upon  which  the  plaintiff 
was  traveling.  The  meaning  of  that  rule  was  that  the  train  referred 
to  would  not  stop  at  that  station.  The  defendant  pleaded  that  rule  in 
justification,  and  the  plaintiff  submitted  testimony  tending  to  show 
habitual  disregard  of  the  rule,  and  other  testimony  tending  to  show 
that  appellant's  agent  at  Temple  told  him  the  rule  referred  to  would 
not  be  enforced,  and  that  he  could  go  to  Weir  on  that  train. 

The  defendant  introduced  testimony  showing  that  the  auditor  on  the 
train  notified  the  plaintiff  that  the  train  would  not  stop  at  Weir,  and 
that  he  could  not  travel  on'it  beyond  Granger  without  paying  additional 
fare.  However,  the  plaintiff  testified  that  after  he  got  off  at  Granger 
the  conductor  of  the  train  told  him  to  "come  on,''  and  that  he  under- 
stood that  to  tnean  that  the  conductor  would  stop  the  train  for  him  to 
get  off  at  Weir.    And  he  again  boarded  the  train  before  it  left  Granger. 

The  case  was  submitted  to  a  jury  under  a  charge  containing  no 
fundamental  error,  and  not-  subject  to  the  criticisms  urged  in  appel- 
lant's brief.  The  jury  returned  a  verdict  for  the  plaintiff  for  $200, 
and  we  can  not  say  that  it  is  not  supported  by  testimony.  While  it 
is  true  that,  before  purchasing  his  ticket,  the  plaintiff  knew  that  the 
defendant  had  promulgated  a  rule  prohibiting  that  train  from  stop- 
ping at  Weir,  still,  such  knowledge  did  not  necessarily  determine  his 
right  to  travel  to  his  destination  upon  that  train.  If  by  continuous 
nonenforcement  of  the  rule  the  defendant  had  permitted  it  to  become 
obsolete;  or  if  the  plaintiff  was  misled  by  the  conduct  of  the  defend- 
ant's ticket  agent  and  conductor,  and  thereby  induced  to  believe  that 
the  train  would  stop  at  Weir,  then  his  expulsion  was  unlawful. 

We  can  not  sanction  appellant's  contention  that  it  was  necessary  for 
the  plaintiff  to  plead  that  the  rule  referred  to  had  been  so  disregarded 
as  to  constitute  its  abrogation.  The  burden  rested  upon  the  defendant 
to  show  that  the  rule  was  in  force  at  the  time  in  question,  and  the 
evidence  referred  to  was  admissible  without  any  additional  pleading  by 
the  plaintiff,  because  it  tended  to  show  that  the  rule  was  not  then  in 
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force.  Appellant  objected  to  the  plaintiff's  testimony  as  to  what  the 
agent  at  Temple  said  concerning  the  nonobservance  of  the  rule  re- 
ferred to,  and  the  plaintiff's  right  to  disregard  the  same.  The  point 
is  made  in  this  court  that  that  testimony  was  immaterial,  because  it 
related  to  train  No.  233,  while  the  testimony  shows  that  the  plaintiff 
Bought  to  travel  on  train  No.  235.  That  objection  was  not  made  in  the 
trial  court,  and  therefore  it  can  not  be  urged  here.  However,  it  is 
reasonably  certain  that  the  conversation  referred  to  between  the  plain- 
tiff and  the  agent  at  Temple  related  to  the  next  southbound  train,  which 
was  the  one  upon  which  the  plaintiff  left  Temple,  and  from  which  he 
was  expelled;  and  therefore  it  is  immaterial  by  what  number  it  was 
designated  in  that  conversation. 

All  the  assignments  presented  in  appellant's  brief  have  received  due 
consideration,  and  our  conclusion  is  that  the  judgment  should  be 
afSrmed,  and  it  is  so  ordered. 

Affirmed. 


Maggie  M.  Kennedy  et  al.  v.  Travis  County. 

Decided  June  15,   1910. 

1. — Eminent  Domain — ^Damasres. 

One  whose  land  is  condemned  for  a  public  road  is  entitled  to  damages,  in 
addition  to  the  value  of  the  land  taken,  for  depreciation  in  the  value  of  the 
remainder  of  the  tract  by  the  opening  of  the  road  through  it. 

2. — Same— Purpose  for  Which  TTsed. 

The  purpose  for  which  land  is  used  may  be  considered  in  determining  the 
damages  to  the  part  not  taken  by  the  opening  of  a  public  road  through  it; 
but  so,  also,  may  be  the  purposes  for  which  it  is  adapted.  If  it  was  in  use 
for  a  pasture,  and  the  road  depreciated  its  value  for  that  purpose,  but  it  was 
also  adapted  for  agriculture,  and  its  value  for  that  purpose  was  enhanced, 
nothing  was  recoverable  for  damage  to  the  part  not  taken,  where  its  market 
value  generally  was  enhanced,  not  depreciated,  by  the  opening  of  the  road. 

8. — Case  Limited. 

The  rulings  in  Eastern  Texas  R.  Co.  v.  Scurlock,  75  S.  W.,  367,  limited, 
distinguished  and  explained. 

4. — Charge. 

A  requested  instruction  is  properly  refused  when  argumentative  in  form. 

5. — ^Eminent  Domain — Condemnation — Collateral  Attack. 

Complaint  of  the  introduction  of  evidence  that  third  parties  had  guaranteed 
payment  of  the  damages  for  condemnation  of  land  for  a  public  road,  on  the 
ground  that  the  propriety  of  opening  it  should  be  determined  independently 
of  such  fact,  was  not  ground  for  the  reversal  of  the  judgment  of  the  County 
Court  awarding  damages  for  its  opening,  it  being  in  the  nature  of  a  col- 
lateral attack  on  the  judgment  of  the  Commissioners'  Court  ordering  the  road 
to  be  opened,  and  no  issue  as  to  the  necessity  for  condemnation  being  involved. 

Appeal  from  the  County  Court  of  Travis  County.    Tried  below  before 
Hon.  R.  E.  White. 

J.  M.  Patterson  and  D.  H.  Doom,  for  appellants. — The  owner  of 
property  has  the  right  to  use  it  for  any  lawful  purpose  and  no  one  has 
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the  right  to  lessen  its  value  for  the  purpose  that  the  owner  is  making 
of  it ;  and  when  property  is  taken  for  a  public  use,  the  owner  is  entitled 
to  have  his  damage  assessed  with  reference  to  the  particular  use  that  he 
is  making  of  it  at  the  time  it  is  damaged.  Eastern  Texas  Ry.  Co.  v. 
Eddings,  70  S.  W.,  98;  Eastern  Texas  Ry.  Co.  v.  Scurlock,  75  S.  W., 
367;  St.  L.  M.  &  S.  E.  Ry.  Co.  v.  Continental  Brick  Co.,  198  Mo., 
698;  Dallas  Terminal  Ry.  Co.  v.  Misher  Mfg.  Co.,  60  S.  W.,  893; 
Inhabitants  of  Readington  v.  Dilley,  24  N.  J.  Law,  209-215. 

Where  a  part  of  a  tract  of  land  is  taken  for  a  public  road  the  owner 
is  entitled  to  compensation  for  all  injuries  that  are  special  and  peculiar 
to  the  tract  and  benefits  that  are  common  to  the  neighborhood  can  not 
be  set  off  against  the  special  damage.  Welch  v.  Milwaukee,  St.  Paul  Ry. 
Co.,  27  Wis.,  108;  City  of  Ely  v.  Conan,  97  N.  W.,  737;  Dallas  Termi- 
nal Ry.  Co.  V.  Mosher  Mfg.  Co.,  60  S.  W.,  893. 

The  undisputed  evidence  shows  that  the  place  was  depreciated  in 
value  as  a  stock  farm  and  that  this  was  the  use  then  being  made  of  it. 
There  is  evidence  that  opening  the  road  appreciated  the  value  of  the 
place  for  strictly  farming  purposes,  and  that  the  opening  of  the  road 
was  a  common  benefit  to  the  community.  The  court  did  not  instruct 
the  jury  that,  they  should  consider  the  use  that  appellants  were  making 
of  the  land,  but  only  instructed  as  to  the  market  value  generally.  Rail- 
wav  Co.  V.  Combs,  51  Ark.,  324 ;  I.  B.  &  W.  R.  Co.  v.  Cook,  102  Tnd., 
133;  Otoe  Countv  v.  Heye,  19  Neb.,  289;  L.  &  M.  R.  Co.  v.  Thompson, 
67  Ky.  (18  B.  Mon.),  735;  St.  L.  M.  &  S.  E.  Ry.  Co.  v.  Continental 
Brick  Co.,  198  Mo.,  698. 

Sandbo  &  Shelton,  for  appellee. — That  the  measure  of  damages  given 
by  the  charge  was  correct :  Railway  v.  Hogsett,  67  Texas,  695 ;  Railway 
V.  Wallace,  12  S.  W.,  227 ;  Railway  v.  Pearce,  75  Texas,  281 ;  Rosen- 
thral  V.  Railway  Co.,  79  Texas,  325;  Railway  Co.  v.  Haas,  37  S.  W., 
167;  Railway  Co.  v.  Wills,  41  S.  W.,  844;  Railway  Co.  v.  Danials,  66 
S.  W.,  198 ;  Railway  Co.  v.  Home,  69  Texas,  643 ;  Railway  Co.  v.  Sey- 
mour, 63  Texas,  347;  Railway  v.  Helsey,  62  Texas,  593;  Railway  v. 
Haskell,  4  Texas  Civ.  App.,  550. 

JENTCIN'S,  Associate  Justice. — Proceedings  were  commenced  in 
the  Commissioners'  Court  of  Travis  Countv  for  the  Condemnation  of 
a  public  road  through  a  tract  of  663  acres  of  land  owned  by  appellants 
in  said  county.  The  undisputed  evidence  shows  that  Brushy  Creek 
runs  through  said  land  from  east  to  west,  near  the  north  line  thereof, 
and  that  the  road  as  laid  out  through  said  land  runs  through  the  same 
from  east  to  west,  leaving  about  370  acres  of  said  land  on  the  south 
side  of  said  road,  and  that  there  is  not  water  on  that  portion  of  the 
land  on  the  south  side  of  the  road,  the  only  water  on  said  land  being 
in  said  creek;  that  appellants  are  using  said  land  for  the  purposes  of 
pasturage,  and  that  the  only  way  in  which  stock  south  of  said  road 
can  get  water  is  by  passing  through  a  cut  under  said  road. 

Appellants  were  allowed  $250  damages  by  the  Commissioners'  Court, 
and  upon  appeal  to  the  County  Court  the  jury  awarded  them  the  same 
amount.  It  is  agreed  that  this  sum  is  full  compensation  for  the  land 
actually  taken,  for  the  fences  necessary  to  be  built,  and  for  making  the 
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cut  across  and  under  said  road.  And  it  is  further  agreed  that  no 
damages  were  allowed  for  decreased  market  value  of  the  land  not  taken. 

Appellants*  assignment  of  error  that  the  verdict  is  contrary  to  the 
evidence  will  not  be  considered,  for  the  reason  that  there  is  sufficient 
evidence  to  support  the  finding  of  the  jury. 

Appellants  contend  that  they  should  be  awarded  damages  for  the 
reason  that  the  uncontradicted  evidence  shows  that  the  land  lying  south 
of  the  road  is  injured  for  pasturage  purposes,  and  that,  as  appellants 
were  using  the  land  for  that  purpose,  no  other  purpose  for  which  said 
land  is  capable  of  being  used  should  be  considered.  It  is  true  that,  in 
estimating  damages  that  may  be  recovered  for  running  a  road  through 
land,  or  in  constructing  a  railroad  on  a  street  in  front  of  one^s 
premises,  the  uses  to  which  said  premises  are  being  put  may  be  taken 
into  consideration.  As,  for  instance,  where  the  property  is  being  used 
for  residence  purposes;  or,  if  not  being  actually  used  for  such  pur- 
pose, where  it  is  valuable  only  or  principally  for  such  purpose.  Eastern 
Tex.  E.  Co.  V.  Eddings,  30  Texas  Civ.  App.,  170,  70  S.  W.,  98;  East- 
ern Tex.  B.  Co.  V.  Scurlock,  75  S.  W.,  367;  Ft.  Worth  &  N.  0.  By. 
Co.  V.  Pearce,  75  Texas,  285.  But  the  damages  which  may  be  recov- 
ered where  land  is  taken  under  the  right  of  eminent  domain,  for  the 
purpose  of  constructing  a  road  across  the  same,  are,  first,  the  actual 
value  of  the  land  taken ;  and,  second,  the  difference  between  the  market 
value  of  the  remainder  of  the  land  immediately  before  the  construc- 
tion of  said  road  and  immediately  thereafter.  Dulony  v.  Nolen  County, 
85  Texas,  225,  20  S.  W.,  20,  and  the  cases  above  cited.  The  true 
basis  for  estimating  damages  is  compensation  for  the  loss  sustained. 
The  loss  to  the  owner  of  land,  if  any,  by  reason  of  constructing  a  road 
across  the  same,  is  the  decrease  in  the  market  value  thereof  by  reason 
of  such  road;  and  when  he  is  allowed  a  sufficient  amount  to  cover  such 
decrease,  he  has  received  full  compensation,  and  when  there  is  no  de- 
crease, it  follows  that  he  is  not  entitled  to  any  compensation  except 
to  be  paid  the  value  of  the  land  actually  taken. 

We  do  not  believe  that  it  is  a  sound  proposition  of  law  that  a  party 
who  owns  land  which  may  be  used  for  pasturage,  but  is  not  valuable 
for  that  purpose  only,  may  recover  damages  for  running  a  road  through 
the  same  and  injuring  it  for  pasturage  purposes,  if  thereby  the  market 
value  of  the  land  is  not  decreased,  but,  on  the  contrary,  is  increased 
for  other  purposes  for  which  it  is  suitable.  There  can  be  no  doubt, 
under  the  evidence  in  this  case,  that  the  land  lying  south  of  the  road 
is  not  as  valuable  for  pasturage  purposes  as  it  would  be  without  said 
road.  But,  on  the  other  hand,  the  evidence  in  this  case  shows  that 
the  land  in  question  is  worth  from  $65  to  $75  per  acre  for  farming 
purposes,  which  is  far  more  than  it  is  worth  for  pasturage  purposes,  and 
that  its  value  for  farming  purposes  is  considerable  enhanced  by  the 
laying  out  and  construction  of  said  road  through  said  tract  of  land. 

We  believe  that  the  charge  of  the  court  in  this  case  submitted  the 
proper  test  as  to  measure  of  damages,  to  wit:  The  difference  in  the 
market  value,  if  any,  immediately  before  and  immediately  after  laying 
out  said  road.  It  is  also  true  that  in  the  matter  of  the  increased  value 
of  the  land  there  is  not  to  be  considered  such  advantages  as  are  com- 
mon to  all  land  in  that  vicinity;  and  there  is  nothing  to  indicate  that 
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the  jury  were  led  to  consider  any  such  increased  values.  The  evidence 
was  confined  to  the  increased  value  of  this  particular  tract  of  land  hy 
reason  of  the  construction  of  this  particular  road.  In  the  case  of 
Railway  Co.  v.  Scurlock,  supra,  we  find  the  following  language :  **The 
plaintiff  complained  that  appellant,  by  the  means  alleged,  had  damaged 
his  property  as  a  homestead.  The  trial  court  heard  evidence  on  that 
issue  and  submitted  it  only  to  the  jury.  Appellant  contends  that  this 
was  error,  because  there  was  evidence  to  the  effect  that  for  general 
purposes  the  property  would  have  brought  more  money  in  the  market 
than  prior  to  the  advent  of  the  road.  No  error  was  committed  in  the 
respect  complained  of.  It  is  well  settled  that  a  man  has  the  right  to 
put  his  property  to  such  lawful  use  as  he  chooses,  and  that  no  one 
has  a  right  to  lessen  its  value  for  that  particular  use.''  It  can  not  be 
meant  by  this  language  that  no  one  has  a  right  to  lessen  the  value 
of  another's  property  for  the  particular  use  to  which  he  is  putting  it, 
because  the  law  gives  the  right  in  the  exercise  of  the  power  of  eminent 
domain,  to  not  only  lessen,  but  to  entirely  destroy  the  value  of  another's 
property  for  the  use  to  which  he  is  putting  it,  and  for  all  other 
purposes.  What  is  meant,  evidently,  by  the  court  is  that  no  one  has 
the  right  to  lessen  its  value  without  making  compensation  therefor ;  and 
that,  in  determining  the  amount  of  compensation,  the  particular  use 
to  which  the  property  is  being  put  is  a  proper  matter  to  be  consid- 
ered. It  will  be  noted  that  in  that  case  the  court  says  that  the  appel- 
lant contends  that  the  trial  court  committed  error  because  there  was 
evidence  to  the  effect  that  the  property  would  have  brought  more 
money  in  the  market  than  it  would  have  brought  *'prior  to  the  advent 
of  the  road."  It  will  be  seen,  by  further  reference  to  the  case,  that 
the  defendants  therein  were  claiming,  as  an  off-set  against  the  damages 
alleged,  that  plaintiff's  property  had  been  enhanced  in  value  ''by  the 
coming  of  appellant's  road,  and  by  the  construction  of  its  freight  and 
passenger  depot  across  the  street  from  it,  and  by  draining  and  grading 
the  street."  All  of  which  benefits,  if  they  existed,  were  shared  by 
other  property  in  that  vicinity  in  common  with  the  property  in  ques- 
tion, and  were  not  proper  to  be  off-set  as  against  damages  suffered  by 
plaintiff.  The  court,  in  that  case,  cites  the  case  of  Railway  Company 
V.  Eddings,  supra,  in  which  it  was  held  that  the  measure  of  damages  to 
property  from  the  construction  and  operation  of  a  railroad  in  the  street, 
is  the  difference  in  its  market  value  just  before  and  just  after  the  con- 
struction. In  estimating  the  depreciation  in  the  market  value  it  was 
held  proper  to  take  into  consideration  the  fact  that  the  property  in 
question  was  being  used  at  the  time  as  a  residence.  The  case  of  Balti- 
more &  Pat.  Ry.  Co.  v.  Fifth  Baptist  Church,  108  TJ.  S.,  317,  27  Law. 
Ed.,  739,  is  also  cited.  That  was  not  a  case  where  any  part  of  the 
plaintiff's  property  was  taken,  and  did  not  arise  in  the  exercise  of  the 
right  of  eminent  domain.  The  Railway  Company  built  its  round- 
house on  its  own  land  adjoining  the  church,  and  used  the  same  in  such 
a  way  as  to  constitute  a  nuisance.  The  court  held  in  that  case  that 
among  other  elements  of  damages  might  be  considered  the  fact  of  the 
annoyance  to  the  members  of  the  Church  while  worshipping  therein. 
This  is  as  strong  a  case  as  we  have  seen  upon  the  proposition  that 
depreciation  in  market  value  is  not  the  only  element  of  damages;  but 
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we  think  the  facts  of  that  case  clearly  differentiate  it  from  the  case 
now  under  consideration. 

We  have  no  doubt  of  the  correctness  of  the  decision  of  the  court  in 
the  case  of 'Kail  way  Co.  v.  Scurlock,  supra,  but  do  not  think  that  the 
same^  under  the  facts  of  that  case,  is  against  our  opinion  in  this  case. 

The  appellants  complain  of  the  failure  of  the  court  to  give  a  special 
charge  with  reference  to  what  should  be  considered  in  determining  the 
depreciated  value  of  the  land.  The  requested  charge  was  argumentative 
in  form,  and  did  not  contain  any  reference  to  the  matter  of  market 
value,  which,  as  we  have  said,  we  think  to  be  the  test  as  to  the  measure 
of  damages  in  this  case.  ITierefore,  we  hold  that  the  court  did  not 
err  in  refusing  to  give  said  charge. 

The  evidence  in  this  case  shows  that  certain  citizens  in  the  vicinity 
of  this  road  had  guaranteed  the  Commissioners^  Court  that  they  would 
pay  all  damages  that  might  be  allowed  the  appellants  by  reason  of  the 
laying  out  and  opening  of  said  road.  Appellants  contend  that  this  was 
improper,  and  that  said  court  should  have  been  left  free  to  determine 
as  to  whether  or  not  said  road  would  be  opened,  without  reference  to 
anything  that  might  be  done  by  other  parties.  This  is  in  the  nature 
of  a  collateral  attack  on  the  judgment  of  the  Commissioners'  Court, 
which  is  not  in  issue  in  this  case.  What  we  are  passing  on  is  the 
judgment  of  the  County  Court  of  Travis  County,  based  upon  the  ver- 
dict of  a  jury.  There  was  no  issue  raised,  either  in  the  Commissioners' 
Court  or  in  the  County  Court,  as  to  there  being  no  public  necessity 
for  this  road. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  in 
this  case  is  affirmed. 

Affirmed. 


Atchison,  Topeka  &  Santa  Fb  Railway  Company  v.  I.  A.  Tack. 

Decided  June  16,   1910. 

1. — ^Employer's  Liability  Aot—Failiire  to  Charge. 

Where,  in  a  suit  by  an  employee  agaiirat  a  railroad  company  for  personal 
injuries  received  in  the  Territory  of  New  Mexico,  the  court  charged  tne  jury 
to  find  for  the  defendant  if  plaintiff  was  guilty  of  negligence  causing  or  con- 
tributing to  his  injury,  and  to  find  for  defendant  if  defendant  was  not  guilty 
of  negligence,  and  the  yerdict  was  for  the  plaintiff,  the  defendant  can  not  com- 
plain that  it  was  injured  by  the  failure  of  the  court  to  try  the  case  under 
and  to  charge  the  jury  upon  the  Act  of  Congress  known  as  the  Employer's 
Liability  Act,  then  in  force  in  said  Territory,  whereby,  the  jury  would  have 
been  permitted  to  pass  upon  comparative  degrees  of  negligence.  The  jury 
must  have  found  that  the  plaintiff  was  guilty  of  no  negligence. 

8. — Cattle  Guard — ^Negligent  Constmotion. 

Evidence  considered  and  held  sufficient  to  support  a  finding  that  an  em- 
ployee on  a  railroad  train  did  not  know  ajid  w«s  not  charged  with  knowledge  of 
the  existence  of  a  certain  cattle  guard  on  the  road,  nor  of  the  danger  incident 
to  it  by  reason  of  its  faulty  construction,  and  that  the  railroad  company  was 
guilty  of  negligence  in  the  construction  of  said  cattle  guard. 

Sd — ^Hatter  and  Servant — ^Pretnmption  of  Care. 

An  employee  on  a  railroad  train  would  not  be  required  to  anticipate  that 
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his  employer  would  be  negligent  in  constructing  a  cattle  guard  too  near   the 
track,  nor  would  he  be  required  to  keep  a  lookout  for  such  obfttructions. 

4. — ^Biief — ^Iniuficient  Statement. 

A  reference  in  a  brief  under  one  assi^ment  of  error  to  a  voluminous 
statement  of  the  evidence  under  another  assignment  is  not  a  compliance  with 
the  rules  concerning  the  presentation  of  assignments  of  error,  and  will  not  be 
considered. 

5. — Act  of  Congress — ^Laws  of  Territories. 

The  Act  of  Congress  known  as  the  Employers'  Liability  Act,  being  in 
force  in  a  Territory,  will  supersede  the  laws  of  such  Territory  on  that  subject. 

Appeal  from  the  4l8t  Judicial  District,  El  Paso  County.  Tried  below 
before  Hon.  A.  M.  Walthall. 

Terry,  Cavin  &  Mills  and  A.  H,  Cxdwell,  for  appellant. — The  court 
erred  in  not  submitting  this  case  under  the  terms  and  provisions  of 
what  is  known  as  the  Employers*  Liability  Act  of  Congress  of  June  11, 
1906.  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Alabama,  128  U.  S.,  99;  How- 
ard V.  Illinois  Central  Rv.  Co.,  207  U.  S.,  463 ;  State  v.  Missouri  Pac. 
Ry.  Co.,  Ill  S.  W.,  500;  State  v.  Texas  &  N.  0.  Ry.  Co.,  124  S.  W., 
984;  State  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  117  N.  W.,  686;  El  Paso 
&  N.  E.  Ry.  Co.  V.  Gutierrez,  30  Sup.  Ct.  Rep.  (U.  S.),  21. 

Where  the  opportunities  of  the  master  and  servant  are  equal  to  ascer- 
tain and  know  the  dangers  incident  to  and  surrounding  a  particular 
character  of  work  or  service,  or  to  know  the  physical  surroundings  at 
the  place  where  such  work  is  to  be  performed,  the  servant  assumes  the 
risk  attending  such  work;  and  in  this  case  the  opportunities  of  appellee 
for  knowing  and  ascertaining  the  condition  and  location  of  the  cattle 
guard  at  the  place  of  accident  were  better  than  were  such  opportunities 
on  the  part  of  the  railway  company.  Bonnett  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  89  Texas,  73;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59 
Texas,  19;  Texas  &  K  0.  Ry.  Co.  v.  Conroy,  83  Texas,  215;  Texas  & 
P.  Ry.  Co.  v.  French,  86  Texas,  96;  Currie  v.  Missouri,  K.  &  T.  Ry. 
Co.,  20  Ct.  Rep.,  686;  St.  Louis  Southwestern  Ry.  Co.  v.  Brisco,  100 
Texas,  354;  St.  Louis  Southwestern  Ry.  Co.  v.  Rea,  99  Texas,  58; 
Kansas  City  So.  Ry.  Co.  v.  Williams,  lil  S.  W.,  196;  Houston  &  T. 
C.  Ry.  Co.  v.  Conrad,  62  Texas,  629;  International  &  G.  N.  Ry.  Co. 
V.  McCarthy,  64  Texas,  636;  Rogers  v.  Galveston  City  Ry.  Co.,  76 
Texas,  506;  Mexican  Cen.  Ry.  Co.  v.  Shean,  18  S.  W.,  151;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Spellman,  34  S.  W.,  298 ;  Houston  &  T.  C.  Ry.  Co. 
V.  McNamara,  59  Texas,  257;  Southwestern  Tel.  &  Tel.  Co.  v.  Tucker, 
110  S.  W.,  481. 

Patterson  &  Wallace,  for  appellee. 

JAMES,  Chief  Justice. — Appellee  sued  for  damages  for  personal 
injury  alleged  to  have  been  sustained  by  him  on  or  about  March  2, 
1908,  while  engaged  as  a  locomotive  engineer  in  the  service  of  appel- 
lant in  New  Mexico.  He  alleged  that  while  in  the  performance  of  his 
duties  in  ascertaining  the  condition  of  the  engine,  and  whilst  in  the 
usual  position  assumed  on  the  side  of  the  cab  in  doing  such  inspection, 
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he  was  struck  by  a  cattle  guard  and  injured,  the  same  being  constructed 
and  maintained  too  close  to  the  track.  The  petition  alleged  in  addition 
the  Act  of  Congress  of  June  11,  1906,  known  as  the  Employers'  Liabil- 
ity Act,  which  at  the  time  of  the  accident,  superseded  all  laws  of  the 
Territory  governing  the  relations  of  plaintiff  and  defendant.  It  does 
not  appear  to  be  necessary  to  state  further  from  the  petition. 

Defendant,  among  other  things,  specially  excepted  to  the  petition, 
stating:  "The  plaintiff's  cause  of  action,  as  stated  in  the  petition,  is 
based  and  predicated  upon  an  Act  of  Congress  known  as  the  Federal 
Employers'  Liability  Act,  passed  and  approved  by  the  Congress  of  the 
United  States  of  America,  April  22,  1908,  w^hich  said  petition  states 
is  the  law  applicable  to  recovery  in  this  case  and  governs  the  liability 
of  the  defendant  to  plaintiff,  as  in  said  petition  set  out,  and  on  which 
said  law  and  Act  of  Congress  plaintiff  relies  for  the  law  of  the  case; 
and  defendant  demurs  to  said  petition  and  all  of  the  same  because  the 
Act  of  Congress  upon  the  provisions  of  w^hich  it  is  alleged  the  cause  of 
action  is  based,  is  unconstitutional,  in  this,"  etc.  This  exception  was 
by  the  court  sustained. 

The  answer  pleaded  also  general  denial,  assumed  risk,  contributory 
negligence,  and  that  the  laws  of  New  Mexico  require  the  risk  assumed 
by  locomotive  engineers. 

A  verdict  was  returned  for  $5,000  in  favor  of  plaintiff. 

It  is  briefed  as  fundamental  error  that  the  court  erred  in  not  sub- 
mitting the  case  under  the  terms  and  provisions  of  the  Federal  Em- 
ployers' Liability  Act  of  June  11,  1906,  and  appellant  advances  several 
propositions  in  this  regard.  One  is  that  said  Act,  being  constitutional 
and  applicable  in  the  Territory,  it  was  the  duty  of  the  trial  court  to 
take  notice  of  it  and  apply  its  provisions  in  the  determination  of  the 
issues.  Another  is  that  under  said  Act  the  jury  were  authorized  to 
find  that  both  parties  were  negligent  and  to  have  reduced  the  recovery 
accordingly,  but  under  the  charge  as  given  it  can  not  be  determined 
that  this  was  done  by  the  jury,  and  injury  will  be  presumed;  and 
third,  that  there  was  no  rule  of  law  in  force  at  the  time  of  the  acci- 
dent which  would  permit  the  submission  of  this  cause  under  the  issues 
and  theories  submitted;  that  the  statute  laws  of  Texas  regulating  the 
liability  of  railway  companies  to  their  employees,  in  force  at  the  time 
of  this  accident,  were  void  and  not  enforcible  as  applied  to  the  facts  of 
this  case,  because  the  subject  matter  had  been  fully  covered  by  Act  of 
Congress,  which  conflicted  with  the  laws  of  Texas  on  the  same  subject. 

Pretermitting  the  question  whether  or  not  appellant  is  in  a  position 
to  claim  here  the  benefits  of  said  Act  of  Congress  after  having  caused 
the  trial  court  to  hold  the  same  unconstitutional,  we  address  ourselves 
to  the  question  whether  or  not  defendant  was  prejudiced,  in  reference 
to  said  Act,  by  reason  of  the  court  having  tried  the  case  in  accord- 
ance with  the  laws  of  Texas  on  the  subject. 

The  only  particular  in  which  appellant  claims  to  have  sustained  in- 
jury is  that  the  laws  of  Texas,  by  which  the  case  was  tried,  did  not 
permit  the  jury  to  apportion  the  loss  between  the  parties,  but  required 
that  one  or  the  other  should  bear  the  entire  burden,  and  *^that  it  can 
not  be  asserted  that  a  judgment  in  as  large  a  sum  as  is  represented  by 
this  verdict  would  necessarily  have  been  returned  if  the  jury  had  been 


554  Texas  Civil  Appeals  Bepoets,  Vol.  61.  IJune, 

permitted  to  pass  upon  the  comparative  degrees  of  negligence  which 
they  should  have  been -called  upon  to  determine  had  the  case  been 
submitted  under  the  Act  of  Congress.'' 

The  charge  of  the  court  was  for  the  jury  to  find  outright  for  the 
defendant  if  plaintiff  was  guilty  of  negligence  causing  or  contributing 
to  his  being  struck.  Also  to  find  for  defendant  if  defendant  was  not 
guilty  of  negligence.  Accordingly,  the  finding  of  the  jury  must  have 
been  that  defendant  was  guilty  of  negligence^  and  that  plaintiff  was 
guilty  of  no  negligence  in  the  matter.  Therefore,  it  is  not  seen  that 
the  result  has  been  any  different  from  what  it  would  have  been  had 
the  rule  of  the  Act  of  Congress  been  applied.  Atchison,  T.  &  S.  F. 
By.  V.  Mills,  53  Texas  Civ.  App.,  359  (116  S.  W.,  856). 

There  was  testimony  substantially  as  follows:  That  the  cattle  guard 
^in  question  had  been  recently  constructed;  that,  according  to  the  tes- 
timony of  the  witness  Williams,  witness  for  defendant,  a  standard 
cattle  guard  should  be  built  29%  inches  from  the  ball  of  the  rail  on 
the  outside  to  the  bottom  of  the  wing  fence;  that  if  it  was  built  six 
inches  closer  to  the  rail  he  would  consider  it  unsafe  and  dangerous; 
that  the  witness  who  measured  the  distance  found  it  to  be  23  inches 
outside  of  the  rail  to  the  bottom  board  of  the  fence;  that  cattle  guards 
of  defendant  were  painted  white,  but  this  one  had  not  been  painted; 
plaintiff  and  other  trainmen  testified  they  did  not  know  of  this  cattle 
guard  being  there;  and  it  was  testified  to  that  it  was  the  custom  for 
the  defendant  company  prior  to  this  event  to  notify  engineers  of  any 
change  in  the  roadbed  or  track  or  any  changes  brought  about  by  reason 
of  construction  of  cattle  guards  or  other  obstructions  on  or  near  the 
track,  and  that  no  notices  concerning  this  cattle  guard  have  been 
communicated. 

The  testimony  admitted  of  finding  that  plaintiff  did  not  know  of  the 
cattle  guard,  nor  of  the  danger  incident  to  it.  Also  that  he  was  not 
charged  with  knowledge  of  it,  nor  of  the  danger,  by  the  circumstances 
and  surroundings  in  the  prosecution  of  his  duties  back  and  forth  over 
the  line ;  that  there  was  negligence  on  the  part  of  defendant  in  having 
the  cattle  guard  too  near  the  track,  and  no  negligence,  nor  assumed 
risk,  on  the  part  of  plaintiff  in  the  act  of  exposing  his  body  to  the 
obstruction  while  at  his  work.  Hence  we  overrule  the  second  and  third 
assignments  of  error. 

As  stated  in  Galveston,  H.  &  H.  A.  By.  v.  Slinkard,  17  Texas  Civ. 
App.,  585  (44  S.  W.,  37) :  "He  was  charged  with  ordinary  care  in 
the  ascertainment  of  the  danger  incident  to  his  employment,  but  it 
can  not  be  laid  down  as  a  proposition  of  law  that  when  he  was  placed 
in  a  position  where  he  might  have  gained  knowledge  of  the  danger,  he 
is  thereby  precluded  from  recovery/^  See  generally  San  Antonio  &  A. 
P.  By.  V.  Engelhom,  24  Texas  Civ.  App.,  324  (62  S.  W.,  561) ;  Texas 
&  P.  By.  V.  Swearingen,  196  F.  S.,  51,  49  L.  Ed.,  893;  Missouri,  K 
T.  By.  V.  Williams,  103  Texas,  228;  Galveston,  H.  ft  S.  A.  By.  v. 
Brown,  33  Texas  Civ.  App.,  589  (77  S.  W.,  833). 

The  charge,  which  is  the  subject  of  the  fourth  assignment,  was 
properly  refused,  because  it  did  not  correctly  state  the  law  of  assumed 
risk,  and  for  other  defects  therein. 

The  charge  referred  to  by  the  fifth  assignment  was  properly  refused. 
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Plaintiff  was  not  required  to  anticipate  the  negligence  of  defendant  in 
the  construction  of  a  cattle  guard  too  near  the  tracks  nor  to  keep  a 
lookout  for  such  obstructions,  and  the  refused  charge  in  effect  declares 
his  failure  to  do  such  things  negligence  as  a  matter  of  law. 

The  sixth  assignment  of  error,  complaining  of  the  refusal  of  another 
charge,  is  not  briefed  so  as  to  show  error,  in  that  it  is  accompanied  by 
no  statement  of  the  testimony  which  made  it  applicable.  There  is  a 
reference  to  a  general  statement  of  the  testimony  under  another  assign- 
ment, the  second,  which  takes  up  twenty-three  pages  of  the  printed 
brief,  and  we  think  the  rules  do  not  require  us  to  cull  from  this  case 
the  facts,  if  any,  which  bear  on  the  assignment  in  question.  The  same 
applies  to  the  ninth  assignment  of  error. 

The  seventh,  eighth  and  tenth  assignments  are  overruled  because  the 
Act  of  Congress  being  in  force  in  the  Territory  at  the  time  of  this 
occurrence,  superseded  the  laws  of  the  Territory  on  the  subject  and 
because  the  brief  does  not  show  that  there  was  any  proof  of  the  laws 
of  New  Mexico,  had  the  same  been  material.  There  is  no  statement 
whatever  of  any  testimony  in  the  brief  under  the  seventh  assignment, 
and  under  the  eighth  assignment  the  only  statement  is  a  reference  to 
the  aforesaid  voluminous  statement  under  the  second  assignment. 

The  amount  of  the  verdict  is  supported  by  the  testimony  of  plaintiff 
touching  the  effects  of  his  injuries.    Judgment  afSrmed. 

Affirmed, 

Writ  of  error  refused. 


0.  M.  Whitcomb  v.  City  of  Houston. 

Decided  June  15,  1910. 

L—^anse  of  Action — ^Privity. 

One  who  furnishes  to  a  contractor  a  sum  of  money  to  he  used  as  a  deposit 
for  the  performance  of  a  contract,  with  the*  understanding  that  the  money 
belonged  to  the  party  furnishing  it  in  case  of  its  return,  has  such  an  equitable 
interest  in  the  fund  as  would  entitle  him  to  maintain  an  action  against  the 
depositary  in  the  event  its  return  was  wrongfully  refused.  The  fact  that  the 
plaintiJGT  was  not  a  party  to  the  contract  between  the  contractor  and  the  de- 
positary would  be  immaterial. 

2. — Contract — ^Breacli — ^Liquidated  Damages  or  Penalty. 

The  principle  appears  to  be  that  although  a  sum  be  positively  named  as 
liquidated  damages  the  courts  will  not  so  treat  it  unless  it  bears  such  pro- 
portion to  the  actual  damages  that  it  may  reasonably  be  presumed  to  have 
been  arrived  at  by  a  fair  estimate  of  the  compensation  to  be  paid  for  the 
prospective  loss. 

on  motion  fob  beheabino. 

8. — Contract — ^Penalty  or  liquidated  Damages. 

The  ordinary  principles  governing  the  determination  of  the  question  whether 
a  forfeit  named  in  a  contract  was  intended  as  a  penalty  or  as  liquidated  dam- 
ages, are  not  adopted  in  cases  of  contracts  embodied  in  legislative  grants.  A 
grant  or  contract  by  city  ordinance  is  of  a  legislative  character. 


Stated. 

A  city  entered  into  a  contract  by  ordinance  with  an  electric  railway  com- 
pany for  the  building  and  completion  of   a  railway  within   a  certain   time, 
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and  granting  the  company  certain  francbiaes;  the  company  deposited  a  certain 
sum  of  money  as  security  against  any  damages  the  city  might  suffer  by  reason 
of  the  grant;  the  company  totally  failed  to  carry  out  the  contract;  in  a  suit 
to  recover  the  money  deposited,  held  that  the  trial  court  properly  construed  the 
deposit  as  liquidated  damages  and  not  as  a  penalty. 

Error  from  the  61st  Judicial  District,  Harris  County,  Texas.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

N.  C.  Abbott,  for  plaintiff  in  error. — ^WTien  a  contract  contains  a 
number  of  stipulations  to  be  performed,  of  varying  degrees  of  im- 
portance, a  single  sum  stipulated  as  damages  for  a  breach  and  applic- 
able alike  to  each  of  the  covenants  will  be  treated  as  a  penalty,  and  in 
an  action  for  a  breach  only  actual  damages,  alleged  and  proved,  are 
recoverable.  Durst  v.  Swift,  11  Texas,  282;  East  Moline  Co.  v.  Weir 
Plow  Co.,  95  Fed.,  250;  Chicago  House  Wrecking  Co.  v.  United  States, 
106  Fed.,  385;  Monmouth  Park  Assn.  v.  Warren,  27  Atl.,  932;  Wallis 
Iron  Works  v.  Monmouth  Assn.,  26  Atl.,  140;  City  of  El  Beno  v. 
Cullinane,  46  Pac,  510;  Trower  v.  Elder,  77  111.,  452;  City  of  Madison 
V.  American  Sanitary  Eng.  Co.,  95  N.  W.,  1097;  Merica  v.  Burgett,  75 
X.  E.,  1083 ;  Carter  v.  Strom,  43  N.  W.,  394 ;  Smith  v.  Newell,  20  So., 
249;  Baymond  v.  Edelbrock,  107  N.  W.,  194;  13  Ency.  Law,  90-101. 

Although  a  sum  be  named  as  'liquidated  damages,'*  the  courts  will 
not  so  treat  it  unless  it  bears  such  proportion  to  the  actual  damages  that 
it  may  reasonably  be  presumed  to  have  been  arrived  at  upon  a  fair  esti- 
mation of  the  parties  of  the  compensation  to  be  paid  for  prospective 
loss.  If  the  proposed  stipulation  greatly  exceeds  the  actual  loss,  if 
there  is  no  approximation  between  them,  and  this  is  made  to  appear 
by  the  evidence,  then  only  should  the  actual  damages  be  the  measure 
of  recovery.  HalfE  v.  O'Connor,  14  Texas  Civ.  App.,  191;  Cowart 
V.  Connally  &  Company,  108  S.  W.,  973;  Collier  v.  Betterton,  87 
Texas,  440;  O'Feefe  v.  Dyer,  52  Pac,  196;  Doane  v.  Chicago  City 
By.  Co.,  61  111.  App.,  353;  J.  I.  Case  Threshing  Mach.  Co.  v.  Pronk, 
117  X.  W.,  229. 

A  provision  in  a  contract  fixing  a  sum  as  liquidated  damages  will 
be  construed  as  a  penalty,  even  if  not  excessive,  if  no  injury  has  re- 
sulted from  the  breach  of  the  condition  for  which  damages  are  claimed. 
Dunn  V.  Morgenthau,  76  N.  Y.  Supp.,  827 ;  Am.  Dig.,  1902,  sec.  1298, 
"Damages,*^  Dunn  v.  Morgenthau,  affirmed  by  Court  of  Appeals,  67  N". 
E.,  1081;  Sherburne  v.  Hirst,  121  Fed.,  998. 

The  use  of  the  words  "penalty,''  "forfeiture,"  and  'liquidated  dam- 
ages" in  the  bond  or  contract,  are  not  conclusive,  but  such  interpre- 
tation will  be  given  which,  on  inspection  of  the  whole  instrument, 
circumstances  surrounding  the  same,  and  the  equities  of  the  case,  will 
seem  best  to  reflect  the  true  intention  of  the  parties.  Caeser  v.  Bubin- 
son,  67  K  E.,  58. 

t7.  E,  Niday  and  Wilson,  Dabney  &  Meachum,  for  the  City  of  Hous- 
ton.— The  City  Council  of  Houston,  in  granting  the  franchise,  acted  in 
its  legislative  capacity,  and  had  a  right  to  require  either  the  paraent 
absolutely  of  whatever  sum  of  money  it  saw  fit  as  consideration  for 
said  franchise,  or  to  require  that  a  deposit  made^  as  a  condition  of  the 
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franchise,  should  become  the  property  of  the  city  if  the  electric  street 
railway  was  not  constructed  and  operated  within  a  defined  time.  The 
deposit  made  is  in  such  a  case  construed  as  stipulated  damages,  and 
not  as  a  penalty,  and  is  recoverable  also  independently  of  the  law  of 
contracts  as  a  legislative  penalty  imposed  by  the  city  in  the  legislative 
act  of  granting  the  franchise  through  the  public  streets.  City  of  Salem 
V.  Anson,  67  Pac,  190;  Clark  v.  Barnard,  108  U.  S.,  436;  Brooka  v. 
Wichita,  114  Fed.,  299;  Whiting  v.  Village  of  New  Baltimore,  127 
Mich.,  66,  et  seq ;  Purth  v.  Town  of  West  Seattle,  79  Pac,  936 ;  Adams 
V.  Jackson,  30  So.,  58;  City  of  Detroit  v.  Peoples  Telephone  Co.,  135 
Mich.,  696;  Nilson  v.  Town  of  Jonesborough,  20  S.  W.,  1093;  Indianola 
V.  Gulf,  W.  T.  &  P.  Ry.  Co.,  56  Texas,  594.' 

JAMES,  Chief  Justice. — 0.  M.  Whitcomb  sued  the  city,  also  W.  E. 
Scott  and  W.  B.  Slosson,  alleging  in  substance  that  the  city,  on  or 
about  December  10,  1903,  by  ordinance,  granted  to  Scott,  Slossom  and 
other  applicants  a  right  of  way  and  other  privileges  on  certain  streets 
of  the  City  of  Houston,  such  franchise  being  for  the  construction, 
operation  and  maintenance  of  a  single  track  railway  with  side  tracks, 
turn-outs,  and  switches  according  to  a  certain  plat;  that  under  the 
provision  of  said  franchise  said  applicants,  on  or  about  December  21, 
1903,  deposited  with  the  city  $2,500  as  security  against  any  damages 
the  city  might  suffer  by  means  of  the  grant  or  the  acts  of  the  grantees 
in  the  exercise  of  such  rights;  that  said  sum  so  deposited  was  the 
individual  property  of  plaintiff,  and  was  furnished  and  deposited  by 
him  for  said  purposes;  that  no  possession  of  or  interference  with 
streets,  nor  construction  of  any  part  of  said  electric  railway,  was  ever 
had  or  done  under  said  grant  except  the  placing  of  some  trolley  poles 
on  each  side  of  McKinney  Avenue  near  the  east  end  thereof  in  the 
City  of  Houston,  nor  was  the  city  ever  put  to  any  expense  or  obligation 
or  damages  or  inconvenience  by  reason  of  the  grant  or  the  failure  of 
the  grantee  to  construct  tlie  road;  wherefore  the  city  has  no  right  to 
retain  and  hold  said  deposit,  which  was  in  the  nature  of  a  bond  and 
in  the  form  of  a  penalty.  That  the  rights  and  privileges  of  said  Scott 
and  Slosson,  their  successors,  etc.,  terminated  on  December  30,  1905, 
by  the  terms  of  the  grant,  and  the  city  wrongfully  keeps  and  retains 
said  deposit  and  refuses  to  deliver  it  to  plaintiff. 

There  is  an  allegation  in  the  petition  that  before  the  final  passage 
of  the  grant  the  other  applicants  assigned  to  said  Scott  and  Slosson, 
who  became  the  owners  of  the  grant  on  its  passage.  The  prayer  was 
for  a  decree  that  the  city  hold  said  money  in  trust  for  plaintiff,  that 
an  account  may  be  had  of  the  damage  the  city  has  sustained,  if  any, 
and  for  judgment  for  the  amount  of  the  deposit  with  interest,  and  for 
general  relief.  The  petition  set  forth  the  ordinance  in  full  as  an 
exhibit. 

Slosson  and  Scott  appeared  and  disclaimed  any  interest  in  the  fund 
and  asked  to  be  dismissed. 

The  city  answered  by  general  demurrer  and  denial;  also  that  there 
was  no  privity  of  contract  between  the  city  and  Whitcomb.  ' 

The  city  set  forth  section  XTTI  of  its  charter  relating  to  "Streets 
and  other  Franchises,*'  which  provided  that  the  right  of  the  city  in 
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and  to  its  streets,  avenues^  etc.,  was  inalienable  except  by  a  certain  vote 
of  the  Council ;  that  no  franchise  or  right  to  use  same  shall  be  granted 
for  a  longer  term  than  twenty-one  years,  and  that  in  addition  to  any 
other  form  of  compensation,  the  grantees  shall  pay  annually  to  the  city 
such  sum  of  money  to  be  prescribed  in  the  grant ;  that  such  grant  and 
any  contract  in  pursuance  thereof  may  provide  that  upon  the  termina- 
tion of  the  grant,  the  plant,  as  well  as  the  property  of  the  grantee  in 
the  streets,  avenues  and  public  places,  shall  vest  in  the  city,  with  or 
without  compensation;  that  every  grant  shall  make  adequate  provision 
by  way  of  forfeiture  of  the  grant  or  otherwise  to  secure  efficiency  of  pub- 
lic service  at  reasonable  rates  and  the  maintenance  of  the  property  in 
good  order;  that  the  city  may,  if  it  deem  proper,  acquire  or  construct, 
and  may  also  operate  on  its  own  account,  and  may  regulate  or  prohibit 
the  construction  or  operation  of  railroads  or  other  means  of  transit 
or  transportation,  etc. 

The  answer  then  alleged  that  it  was  not  true  that  the  deposit  was 
made  as  a  forfeit  or  security  to  the  city,  but  that  the  grantees,  by 
express  contract,  agreed  that  they  would  begin  the  construction  of 
the  Electric  Bailway  within  the  corporate  limits  of  Houston  within  six 
months  from  the  passage  of  the  ordinance,  and  would  have  in  operation 
over  the  lines  of  the  streets  and  avenues  named  therein,  cars  for  the 
transportation  of  passengers  within  twenty-four  months  from  said  date, 
and  would  have  the  road  built,  equipped,  constructed  and  in  operation 
between  the  cities  of  Houston  and  Galveston,  and  doing  business  be- 
tween said  points,  within  thirty-six  months  from  said  date.  That  they 
agreed  to  pay  annually  to  the  city  on  January  31,  during  the  life  of 
the  grant,  which  was  twenty-one  years,  beginning  forty-eight  months 
after  the  passage  of  the  ordinance,  a  sum  equal  to  one-half  of  one  per- 
cent of  the  gross  annual  receipts  from  the  business  of  said  interurban 
railway ;  that  a  further  consideration  of  the  grant  and  the  payment  of 
$2,500  was  to  protect  the  city  of  Houston  from  its  franchise  being 
speculated  on  by  persons  or  assignees  of  no  financial  responsibility 
and  not  bona  fide  grantees  of  the  franchise  with  intention  and  ability 
to  carry  out  the  agreement  on  which  it  was  extended ;  that  the  granting 
of  this  franchise,  had  the  grantees  performed  as  they  agreed,  would 
have  been  highly  beneficial  to  the  city  and  its  inhabitants;  that  the 
granting  of  the  franchise  had,  in  its  nature,  the  effect  of  preventing 
other  persons  capable  of  utilizing  it  from  applying,  and  of  the  city 
granting  same  to  others,  and  there  was  no  reasonable  probability  that 
two  interurban  roads  between  these  cities  could  be  successfully  operated 
at  the  same  time;  that  said  Slosson  and  Scott  were  of  no  financial 
ability,  being  unable,  as  it  appears  from  plaintiff's  petition,  to  furnish 
the  $2,500  deposit  required  by  the  contract,  and  by  their  so  blocking 
the  way  to  legitimate  enterprise  the  city  of  Houston  and  its  people 
have  been  damaged,  but  from  the  nature  of  the  case  such  damage  is 
incapable  of  ascertainment,  and  said  sum  of  $2,500  was  deposited  as 
liquidated  damages,  intended,  among  other  things,  to  compensate  the 
city  for  such  damage;  that  had  said  contract  been  carried  out  the  city 
would  have  received  a  large  revenue  annually  therefrom,  and  this  ele- 
ment of  damage  is  not  susceptible  of  ascertainment;  that  the  city 
retains  this  deposit  as  agreed  and  stipulated  damages  for  the  breach  of 
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the  contract  by  the  grantees,  the  same  being  paid  with  the  express 
agreement,  in  substance,  that  the  city  was  to  retain  it  as  liquidated 
damages  should  the  grantees  fail  to  have  cars  in  operation  in  the  city 
of  Houston  and  to  have  the  road  built  and  in  operation  between  the  two 
cities,  as  agreed.  Defeiidant  also  pleaded  the  two  and  four  years  stat- 
utes of  limitation. 

The  case  was  tried  by  the  judge  who  gave  judgment  for  the  city. 

We  overrule  the  suggestion  of  defendant  in  error  that  the  judgment 
is  not  a  final  one,  for  the  reason  that  Slosson  is  disposed  of  by  the 
judgment  which  recites  that  the  'action  was  dismissed  as  against  Slos- 
son. Another  matter  raised  and  discussed  by  defendant  in  error  is 
that  there  was  no  contractual  relation  between  Whitcomb  and  the  city, 
he  not  being  an  assignee  of  the  franchise  nor  shown  by  pleading  to 
have  been  interested  therein.  It  was  found  by  the  court  as  a  fact,  and 
sufficiently  established,  that  Whitcomb  furnished  Scott  and  Slosson 
the  $2,600  with  which  to  make  the  deposit,  with  the  understanding 
between  them  and  him  that  the  money  belonged  to  plaintiff  in  case  of 
its  return.  This  was  alleged,  and  it  amounted  in  effect  to  an  equitable 
assignment  of  the  fund  in  the  event  Scott  and  Slosson  became,  under 
the  terms  of  the  contract,  entitled  to  a  return  of  it.  We  think  the  city 
can  not  complain  of  his  right,  to  litigate  the  matter  with  it  and  recover 
the  fund,  if  recoverable,  on  such  allegation  and  proof,  when  both 
Slosson  and  Scott  were  made  parties  to  the  action  and  disclaimed  any 
interest  in  the  fund.  Accordingly  we  think  there  was  error  in  the 
court^s  first  conclusion  of  law  that  plaintiff  showed  no  right  to  recover 
because  of  no  privity  of  contract. 

The  court  further  based  its  decision  against  plaintiff  upon  the  finding 
or  conclusion  that  the  city,  under  the  terms  of  the  contract,  was  en- 
titled to  retain  the  $2,500  as  liquidated  damages  for  the  failure  of 
Scott  and  Slosson  to  perform.  Under  the  assignments  of  error  from 
two  to  six,  plaintiff  in  error  advances  a  number  of  propositions  which 
develop,  in  different  forms,  the  contention  that  this  deposit  should 
not  be  taken  as  a  stipulation  for  liquidated  damages,  but  as  a  penalty 
to  cover  actual  damages  sustained. 

In  the  first  place,  the  grant  provided,  by  section  7  of  the  ordinance, 
that  this  deposit  was  "to  be  forfeited  to  and  become  the  property  of 
the  city  of  Houston  absolutely  and  without  defalcation  as  liquidated 
damages  should  the  said  parties,  their  survivors,  successors,  heirs  and 
assigns  fail  to  have  cars  in  operation  as  hereinbefore  provided  within 
the  city  of  Houston  and  fail  to  have  said  road  fully  built,  equipped 
and  in  operation  from,  to  and  between  Houston  and  Galveston  within 
thirty-six  months  from  and  after  the  date  named."  By  section  6  it 
was  provided  that  if  the  grantees,  their  survivors,  successors,  etc.,  shall 
fail  to  have  cars  in  operation  over  the  streets  named  for  passengers 
within  twenty-four  months  from  the  passage  and  approval  of  the  ordi- 
nance; or  fail  to  have  said  road  fully  built,  equipped  and  in  operation 
between  the  two  cities  within  thirty-six  months  from  said  date ;  or  fail 
to  make  the  annual  pajrments  of  one-half  of  one  percent  on  the  gross 
receipts,  or  shall  fail  to  make  other  payments  herein  provided  for,  then 
in  such,  or  either  of  such  events,  the  said  grantees,  etc.,  "shall  forfeit 
their  rights,  privileges  and  franchises  by  this  ordinance  granted,  time 
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being  of  the  essence  of  this  contract,  unless  otherwise  specially  provided, 
and  the  same  shall  thereupon  cease  and  revert  to  the  city  of  Houston, 
and  upon  such  reversion  back  to  the  city  of  Houston  of  this  franchise, 
all  work  done  and  all  tracks,  cars,  construction  material,  tools,  teams 
and  implements  within  the  city  of  Houston,  belonging  to  said  Scott  and 
others,  their  survivors,  successors,  heirs  and  assigns,  used  in  the  con- 
struction of  said  electric  railway  shall  become  the  property  of  the  city 
of  Houston,  as  liquidated  damages  for  the  failure  of  the  grantees  to 
comply  with  the  terms  of  this  grant.  But  it  is  especially  provided  that 
no  forfeiture  shall  be  had  for  the  failure  to  make  the  payment  required 
by  this  ordinance  until  after  written  demand  duly  made  upon  the  gen- 
eral manager,  treasurer  or  any  other  officer  of  said  Scott  and  others, 
their  survivors,  successors,  heirs  and  assigns  shall  pay  the  amount 
then  due,  with  a  penalty  of  ten  percent  of  the  full  amount  due  added/' 

Section  14  provides  "that  this  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage,  approval,  acceptance  by  the  grantees 
as  hereinbefore  provided  for,  and  the  payment  of  deposit  of  said 
$2,500  with  the  Mayor  of  the  city  of  Houston  and  upon  the  terms  and 
conditions  hereinbefore  provided  for  and  set  forth.'' 

By  section  2  the  ordinance  relates  to  repairs  to  streets  under  the 
direction  and  requirement  of  the  city  engineer  at  the  expense  or  partial 
expense  of  the  grantees. 

By  section  3  the  grantees  were  to  furnish  vestibules  to  each  of  the 
cars,  except  trailers,  between  certain  dates,  etc.,  and  for  every  failure 
in  this  respect  they  were  to  forfeit  and  pay  to  the  city  on  demand  as 
liquidated  damages,  fifty  dollars  for  each  and  every  day  that  any  car 
was  operated  without  vestibules  during  said  period. 

By  section  4  the  grantees  were  required  to  begin  the  construction 
within  six  months  and  have  cars  for  passengers  in  operation  on  the 
streets  designated  within  twenty-four  months,  and  have  the  road  fully 
built,  equipped  and  in  operation  between  the  two  cities  for  passengers 
and  freight  within  thirty-six  months  from  the  approval  of  the  ordi- 
nance by  the  Mayor. 

By  section  5  they  agreed  to  pay  the  citv  the  one-half  of  one  percent 
on  the  gross  annual  receipts  above  referred  to. 

By  section  8  the  grantees  were  to  use  electric  power  and  not  steam. 

By  section  9  they  were  to  use  such  character  of  rails  as  may  be  pre- 
scribed by  the  Council,  and  to  lay  same  at  grades  required  by  the  city 
engineer. 

By  section  10  they  were  required  during  the  life  of  the  franchise 
to  use  only  Houston  nonexpert  labor  within  the  city  of  Houston  and 
to  pay  therefor  the  same  wages  as  the  city  paid. 

By  section  11  they  were  required  not  to  charge  for  passengers  over 
five  years  of  age,  within  the  city  limits,  more  than  five  cents  a  pas- 
senger. 

By  section  12  it  was  provided  that  the  grantees  were  not  to  transfer 
any  freight  cars  from  or  to  any  other  steam  line  entering  the  city, 
and  that  all  freight  or  express  matter  was  to  be  carried  in  cars,  the 
exterior  of  which  was  to  be  similar  in  appearance  to  the  passenger  cars. 

It  will  be  seen  that  section  7  provides  that  the  $2,500  deposit,  and 
that  section  8  likewise  provides  that  the  franchise  and  all  of  the  work 
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done,  tracks,  cars,  material,  tools  and  implements  within  the  city 
of  Houston,  shall  become  forfeited  and  become  the  property  of  the  city 
of  Houston  as  liquidated  damages  in  the  event  that  the  grantees  shall 
fail  to  have  cars  in  operation  within  the  city  of  Houston  within  twenty- 
four  months,  or  shall  fail  to  have  the  road  fully  built,  equipped  and  in 
operation  between  Houston  and  Galveston  within  thirty-six  months 
from  the  date  of  the  franchise  grant.  These  consequences  flow  from 
substantially  or  identically  the  same  causes.  In  other  words,  in  the 
event  of  either  of  such  failures  on  the  part  of  the  grantees,  the  con- 
tract, when  both  clauses  are  considered,  amounts  to  a  provision  for 
the  appropriation  by  the  city  of  all  the  property  as  well  as  the  $2,500 
deposit  as  liquidated  damages  of  the  same  default.  It  is  true  that  they 
are  separated  in  the  ordinance  under  different  clauses,  but  inasmuch  as 
they  relate  to  the  same  thing,  they  should  be  taken  as  if  occurring  to- 
gether- "We  are  told  by  one  clause  that  in  the  event  of  either  of  such 
defaults  the  city's  liquidated  damages  shall  consist  of  all  of  the  grantees' 
property,  and  in  the  other  that  it  shall  take  the  deposit  as  liquidated 
damages,  and  thus  the  contract,  as  it  is  written,  stipulates  for  the 
property  and  the  deposit  as  liquidated  damages.  In  our  opinion, 
whether  either  is  to  be  allowed  as  such  damages  depends  upon  whether 
or  not  the  whole,  that  is,  both  forfeitures  provided  for  taken  together, 
can  be  considered  such,  as  this  contract  is  written. 

The  rule  is  as  stated  in  Collier  v.  Betterton,  87  Texas,  440,  viz.: 
"The  principle  would  appear  to  be  that  although  a  sum  be  named  as 
liquidated  damages'  the  courts  will  not  so  treat  it  unless  it  bear  such 
proportion  to  the  actual  damages  that  it  may  reasonably  be  presumed 
to  have  been  arrived  at  upon  a  fair  estimation  by  the  parties  of  the 
compensation  to  be  paid  for  the  prospective  loss.  If  the  supposed  stipu- 
lation greatly  exceed  the  actual  loss — if  there  be  no  approximation 
between  them — and  this  be  made  to  appear  by  the  evidence,  then,  it 
seems  to  us,  and  then  only  should  the  actual  damages  be  the  measure 
of  recovery." 

If  there  was  in  this  contract  no  provision  for  liquidated  damages 
but  the  one  provided  in  clause  7,  the  questions  would  present  more 
difficulty,  but  it  seems  to  us  that  no  conclusion  of  fact  is  warranted 
from  this  contract  except  that  the  damages  stipulated  for  as  the  result 
of  the  one  and  the  same  cause,  embraces  the  deposit  and  all  of  the 
grantees'  property  connected  with  the  enterprise,  and  no  conclusion  of 
law  can  be  sound  in  that  connection,  which  holds  that  such  conse- 
quences as  this  contract  provided  will  justify  the  presumption  that  the 
parties  arrived  at  and  adopted  them  as  a  fair  estimate  of  any  pros- 
pective damage  to  the  city.    Eakin  v.  Scott,  70  Texas,  442. 

This  question  is  not  controlled  altogether  by  the  expression  in  the 
contract,  no  matter  how  vehemently  the  forfeiture  may  be  denominated 
'liquidated  damages." 

It  seems  to  us  that  the  forfeiture  provided  in  clause  6  is  of  itself 
inconsistent  with  any  presumption  that  it  was  arrived  at  as  a  fair 
approximation  or  estimate  of  what  damages  were  likely  to  accrue  to 
the  city  by  reason  of  the  failure  stated,  and  can  not  therefore  be  treated 
as  providing  for  liquidated  damages.  The  addition  of  the  deposit  as 
Vol.  LXI  Civil— 36. 
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forfeited,  by  clause  7,  for  the  same  default  makes  the  ineonsistency 
stronger,  and  when  considered  together  as  they  must  be  if  the  entire 
contract  is  to  be  regarded,  (as  it  should  be,  Eakin  v.  Scott,  supra), 
there  remains  no  doubt  that  both  clauses  fall  within  the  same  rule. 

We  conclude  therefore  that  the  city  is  not  entitled  to  retain  the 
deposit  as  liquidated  damages;  and  as  the  grantees  of  the  franchise 
failed  in  limine  and  no  damages  appear  to  have  been  sustained  by  the 
city  which  are  susceptible  of  ascertainment,  we  reach  the  conclusion 
that  the  judgment  of  the  District  Court  should  be  reversed  and  judg- 
ment rendered  here  for  the  plaintiff  in  error. 

ON  appellee's  motion  for  rehearing. 

Appellee  insists  that  the  judgment  is  not  a  final  one,  asserting  that 
our  opinion  is  mistaken  in  stating  that  Slosson  was  dismissed  from  the 
case.  Appellees  have  not  carefully  read  the  judgment,  which  begins: 
'^This  day  coming  on  to  be  heard  above  entitled  and  numbered  cause, 
the  action  of  plaintiff  was  dismissed  against  W.  B.  Slosson,  etc." 

In  dealing  with  the  question  of  penalty  or  liquidated  damages  we  con- 
sidered the  question  as  it  ordinarily  obtains  in  transactions  between 
individuals.  It  appears,  however,  that  the  ordinary  principles  governing 
the  subject  are  not  adopted  in  cases  of  contracts  embodied  in  legislative 
grants. 

Any  grant  made  by  the  city  of  Houston  in  accordance  with  a 
power  given  in  its  charter,  is  of  a  governmental  or  legislative  character, 
and  entitled  to  the  same  construction  as  if  the  grant  was  directly  by 
the  Legislature.  Conditions  attached  to  such  a  grant  or  contract  and 
imposed  in  favor  of  the  city,  are  in  their  nature  conditions  imposed  by 
the  Legislature,  when  such  conditions  follow  the  charter. 

Section  XIII  of  the  charter  of  the  city  of  Houston  is  set  forth  in  the 
main  opinion.  It  authorizes  the  city,  in  granting  franchises  of  the 
character  in  question,  to  provide  as  a  part  of  the  grant  or  contract  that 
upon  the  termination  of  the  grant  the  plant,  as  well  as  the  property 
of  the  grantee  in  the  streets,  avenues  and  public  places,  shall  vest  in 
the  city  with  or  without  compensation. 

The  city,  by  its  grant  or  contract,  had  the  power  to  fix  the  time 
when  the  grant  should  terminate,  and  did  so  by  making  it  run  for 
twenty-one  years,  as  authorized  by  the  charter  as  the  maximum  life  of 
the  grant;  and  by  providing  in  section  VI  that  it  should  terminate 
earlier  in  certain  events,  one  of  which  was  the  failure  of  the  grantee 
to  have  cars  in  operation  within  twenty-four  months  from  the  passage 
of  the  ordinance,  and  as  practically  nothing  was  done  by  the  grantee, 
the  grant  then  had  ceased  to  exist. 

The  last  named  section  provided,  in  substance,  as  the  charter  au- 
thorized the  city  to  stipulate,  for  the  grant,  the  plant,  and  property 
of  the  grantee  in  the  streets,  avenues  and  public  places,  to  become 
vested  in  the  city  upon  termination  of  the  grant. 

The  cases  relied  upon  by  appellee  appear  to  settle  the  question  in 
favor  of  its  contention  that  in  so  far  as  the  forfeiture  of  the  property 
of  the  grantee  is  concerned,  in  this  class  of  contracts,  where  admittedly 
the  damages  for  a  breach  thereof  are  incapable  of  any  ascertainment. 
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the  question  of  penalty  or  liquidated  damages  does  not  arise  as  in 
ordinary  contracts;  and  that  such  a  provision  is  viewed  as  a  statutory 
condition  of  the  grant  voluntarily  accepted,  or  as  the  imposition  of  a 
statutory  penalty  for  nonperformance.  Brooks  v.  City  of  Wichita,  114 
Fed.,  299 ;  Clark  v.  Barnard,  108  TJ.  S.,  ^36 ;  Salem  v.  Anson,  67  Pac, 
190;  Springwells  Township  v.  Detroit,  P.  &  N.  By.,  103  N.  W.,  700; 
Indianola  v.  Gulf,  W.  T.  &  Pac.  By.,  56  Texas,  594. 

We  conclude  that  we  were  in  error  in  treating  the  forfeiture  ex- 
pressed in  clause  VI  of  the  ordinance  in  the  light  of  a  penalty  not 
to  be  enforced  except  as  to  damages  actually  shown  to  have  been  sus- 
tained; and  in  taking  that  clause  in  connection  with  clause  VII  in  or- 
der to  determine  whether  or  not  the  deposit  sued  for  was  liquidated 
damages  or  penalty. 

The  latter  clause,  in  effect,  provided  that  the  deposit  should  be  re- 
turned to  the  grantees  when  the  road  was  completed  and  in  operation 
to  Galveston  within  thirty-six  months.  The  other  provision  for  for- 
feiture was  to  run  beyond  that  time  and  during  the  life  of  the  con- 
tract. Both  ran  concurrently  up  to  the  completion  to  Galveston.  In 
a  case  such  as  we  have  here,  where  nothing  was  done,  or  in  a  case 
where  performance  was  only  partial,  the  $2,500  deposit  might  have 
been  substantially  all  the  restitution  the  city  would  obtain.  After  the 
road's  completion  and  operation  to  Galveston  this  would  be  different. 
It  was  therefore  reasonable  and  proper  for  the  city  to  make  the  pro- 
visions separate  and  we  think  we  were  wrong  in  dealing  with  them 
as  a  single  stipulation. 

Having  upon  reconsideration  arrived  at  the  above  conclusions,  and 
viewing  the  clause  relating  to  the  deposit  by  itself,  we  find  no  dif- 
ficulty in  the  way  of  agreeing  with  the  trial  court  that  it  was  liqui- 
dated damages,  and  that  the  city  is  entitled  to  retain  it.  Motion 
granted  and  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Henry  Krisch  v.  Wm.  L.  Bichter. 

Decided  June   15,   1010. 

1. — ^Personal  Injiurles — Minor — Contributory  NegUsrenee. 

In  a  suit  by  a  minor,  between  seventeen  and  eighteen  years  of  age,  for 
damages  for  the  loss  of  several  fingers  which  were  caught  in  the  cog  wheels 
of  a  thread  making  machine,  evidence  considered  and  held  to  indicate  as 
matter  of  law  that  the  plaintiff,  although  a  minor,  must  have  known  and 
did  know  that  it  was  dangerous  for  him  to  work  with  a  rag  about  his  fingers 
in  close  proximity  to  the  cogs  of  the  moving  machine,  and  he  was  therefore 
guilty  of  such  contributory  negligence  as  would  preclude  a  recoivery. 

2. — Same. 

Where  the  danger  is  as  apparent  to  an  aduK  employee  as  to  bis  employer 
he  can  not  recover  for  damages  resulting  from  the  use  of  a  dangerous  agency. 
A  minor  who  possesses  such  a  degree  of  intelligence  as  to  know  and  appre- 
ciate the  danger  of  his  act  is  as  chargeable  with  contributory  negligence  as 
an  adult. 

S. — Same. 

The  general  rule  is  that  minority  places  the  injured  party  in  the  same 
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position  as  the  inexperienced  adult  so  far  as  machinery  is  concerned,  and  that 
where  the  danger  is  apparent,  or  the  servant  has  been  warned  of  the  danger, 
negligence  will  be  imputed  to  a  minor  as  well  as  to  an  adult  when  any  injury 
is  received  from  the  machinery. 


! 
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Error  from  the  57th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

Selig  Deutschman  and  SaJUway  &  McAskill,  for  plaintiff  in  error. 

No  brief  for  defendant  in  error. 

FLY,  Associate  Jistice. — This  is  a  suit  for  damages  instituted  by 
plaintiff  in  error,  through  his  next  friend,  August  Santleben,  alleged 
to  have  arisen  through  the  negligence  of  a  foreman  of  defendant  in 
ordering  him  to  clean  a  certain  machine  while  it  was  in  motion,  and 
that  while  plaintiff  was  so  engaged,  his  hand  caught  in  certain  cogs, 
and  one  joint  was  mashed  off  the  second  finger,  and  the  little  finger 
and  middle  finger  were  mashed  and  lacerated.  He  alleged  that  he  was 
a  minor  between  seventeen  and  eighteen  years  of  age  and  inexperienced, 
and  did  not  know  the  danger  incident  to  cleaning  a  machine  while  it 
was  in  motion.  After  hearing  the  evidence  the  court  instructed  a 
verdict  for  the  defendant. 

Plaintiff  testified  that  he  was  an  employee,  of  defendant  and  at  the 
time  of  the  accident  was  between  seventeen  and  eighteen  years  of  age. 
He  stated  that  he  had  been  at  work  for  defendant  in  his  bakery  for 
nearly  a  year,  and  had  seen  the  machine,  which  mixed  the  flour  and 
dough,  run  a  great  deal  and  knew  the  location  of  the  cogs  and  wheels, 
and  knew  that  the  cogs  were  dangerous  when  the  machine  was  in  mo- 
tion. That  on  a  certain  Sunday  night  after  midnight,  and  a  short 
while  before  the  work  was  to  cease  and  the  machines  to  be  stopped, 
plaintiff  was  ordered  by  his  foreman  to  clean  the  machine,  which  was 
in  motion  and  full  of  dough,  and  while  engaged  in  cleaning  the  ma- 
chine his  fingers  were  caught  in  the  cogs  and  injured.  Plaintiff  was 
very  contradictory  in  his  statements,  but  it  was  clear  that  he  was 
thoroughly  acquainted  with  the  machine  and  the  danger  attending 
work  about  the  cogs  while  the  machine  was  in  motion.  He  stated:  "I 
had  seen  those  big  cogs  run  into  the  little  ones  for  a  year,  and  I  cer- 
tainly thought  it  was  dangerous.  .  .  .  There  was  nothing  at  all  to 
prevent  me  from  seeing  those  two  cog  wheels.  ...  I  cleaned  those 
wheels  every  day  for  a  year  and  didn't  know  what  a  cog  wheel  would 
do  or  that  there  was  any  danger  in  going  between  those  two  wheels, 
and  didn't  learn  anything  about  the  bakery  business  in  that  year's 
time  until  after  I  got  hurt.  .  .  .  Yes,  I  have  started  and  stopped 
that  motor;  I  knew  how  to  do  that;  I  don't  know  how  often  I  would 
do  it;  I  did  not  do  it  every  time  I  cleaned  the  machine,  most  every 
time;  and  every  time  I  started  it  or  stopped  it  these  big  cog  wheels 
moved;  I  saw  them  move  every  time  it  started  for  about  a  year,  and  I 
had  cleaned  these  same  cog  wheels  every  day  for  six  months.  I  found 
out  the  purpose  of  them  two  co.sjs  in  the  back,  but  I  didn't  know  they 
would  hurt  my  fingers  if  I  ran  them  through  those  two  cog  wheels.    No, 
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sir,  I  never  dreamed  of  such  a  thing.  If  the  foreman  had  told  me  to 
stick  my  fingers  in  tliere  I  would  have  done  so.  I  thought  there  was 
no  danger  in  sticking  my  fingers  in  the  cog  wheels.  I  had  seen  them 
running  every  day  for  a  year.  I  never  did  see  a  piece  of  machinery 
of  that  kind  where  there  wasn't  danger  in  it.  Well,  that  is  what  I 
was  told,  that  there  was  danger  in  all  machines  when  you  got  your 
hands  in  it.  ...  I  knew  that  everything  else  was  dangerous 
except  the  cog  wheels.  .  .  .  There  was  nothing  there  to  prevent 
me  from  seeing  the  two  cog  wheels  and  I  did  see  them  at  the  time  I 
was  hurt.     Yes,  I  saw  them  running  together.^' 

The  uncontroverted  testimony  of  defendant  was  to  the  effect  that 
he  always  told  his  employees  not  to  put  their  fingers  in  the  cogs  or  any. 
part  of  the  machinery.  The  whole  of  the  evidence  indicated  that 
plaintiff  must  have  known,  and  did  know,  that  it  was  dangerous  for 
him  to  work  with  a  rag  about  his  fingers  in  close  proximity  to  the 
cogs  of  a  moving  machine.  The  danger  was  open  and  just  as  apparent 
to  him  as  to  the  foreman.  It  did  not  take  any  skill  or  extra  knowledge 
for  any  human  being,  even  of  very  limited  mental  capacity,  to  know 
that  if  the  fingers  are  placed  between  interlocking  cogs  of  a  moving 
machine  that  they  will  be  injured.  As  said  by  the  court  in  Jones  v. 
Galveston,  H.  &  S.  A.  Ey.,  11  Texas  Civ.  App.,  39:  "It  did  not  take 
skill  and  superior  knowledge  to  ascertain  this,  but  the  exercise  of  the 
same  faculties  that  would  teach  a  man  not  to  place  his  hand  in  the 
fire,  or  voluntarily  place  himself  in  the  way  of  any  plain  and  palpable 
danger.^'  It  is  undoubtedly  the  rule  that*  where  the  danger  is  as 
apparent  to  the  mature  employee  as  to  his  employer  he  can  not  recover 
damages  resulting  from  such  dangerous  agencv.  International  &  G. 
K  By.  v.  Hester,  72  Texas,  40;  Gulf,  C.  &  S.^F.  Ey.  v.  Williams,  72 
Texas,  159;  Texas  &  P.  Ey.  v.  French,  86  Texas,  96. 

The  only  fact  in  this  case  that  differentiates  it  from  the  case  cited 
is  the  minority  of  the  plaintiff.  He  was  at  the  time  of  the  injury 
seventeen  years  and  nine  months  old  and  had  been  working  about  the 
machine  for  a  year,  it  being  one  of  his  duties  to  clean  it.  He  under- 
stood how  to  start  and  stop  the  machine  and  understood  how  the  cogs 
worked  into  each  other.  There  was  no  evidence  that  tended  to  show 
that  the  plaintiff  was  an  idiot  or  lunatic,  or  that  he  was  even  a  person 
of  weak  mind.  He  had  intelligence  enough  to  know  how  to  earn  a 
livelihood  and  it  must  be  presumed  that  he  was  acquainted  with  the 
plainest  laws  of  nature.  Does  minority  alone  exempt  him  from  the 
effects  of  his  acts  of  negligence  about  the  machinery?  If  not,  the 
testimony  of  the  plaintiff  made  out  a  clear  and  conclusive  case  of 
contributory  negligence  on  his  part. 

It  is  the  rule  in  this  State  that  a  minor  who  possesses  such  a  degree 
of  intelligence  as  to  know  and  appreciate  the  danger  of  his  act  is 
chargeable  with  contributory  negligence  just  as  the  adult  person  is 
chargeable.  If  he  has  the  knowledge  of  the  situation  and  the  intelli- 
gence to  appreciate  the  dangers  thereof,  his  minority  can  not  shield 
him  from  the  consequences  of  his  negligent  acts.  Missouri,  K.  &  T. 
Ey.  V.  Bodgers,  89  Texas,  675 ;  Texas  &  P.  Ev.  v.  Phillips,  91  Texas, 
278;  Freeman  v.  Garcia,  56  Texas  Civ.  App.,  638  (121  S.  W.,  886). 

In  the  case  of  an  adult  it  has  been  held  that  the  danger  of  cleaning 
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machinery  in  motion  is  apparent,  and  that  where  an  employee  puts  his 
hand  into  the  recesses  of  a  moving  machine  the  employer  can  not  be 
held  answerable  for  the  consequences.  StoU  v.  Hoopes  (Pa.),  14  Atl., 
658;  Robinska  v.  Mills,  174  Mass.,  432,  54  N.  E.,  873. 

In  the  case  of  minors  the  general  rule  is  that  minority  places  the 
injured  party  in  the  same  position  as  the  inexperienced  adult  so  far 
as  machinery  is  concerned,  and  that  where  the  danger  is  apparent,  or 
the  servant  has  been  warned  of  the  danger,  negligence  will  be  imputed 
to  a  minor  as  well  as  an  adult  if  any  injury  is  received  from  the 
machinery.  When  the  young  man  has  been  warned  as  to  certain  dan- 
gers by  his  employer  and  in  addition  has  labored  willi  the  machinery 
about  which  he  has  been  warned  so  as  to  become  experienced,  and  who 
is  shown  by  the  evidence  to  be  experienced,  he  will  be  held  to  appre 
ciate  the  dangers  of  the  situation  as  well  as  the  adult,  and  can  no1 
recover  damages  for  an  injury.  Rikel  v.  Ferguson,  117  N.  Y.,  658, 
22  N.  E.,  1134;  Crown  v.  Orr,  140  N.  Y.,  450,  35  N.  E.,  648;  Palmer 
V.  Harrison  (Mich.),  23  N.  W.,  624;  Bohn  Mfg.  Co.  v.  Erickson,  55 
Fed.,  943;  Stuart  v.  West  End  Street  (Mass.),  40  N.  E.,  180;  Pratt 
V.  Prouty  (Mass.),  26  N.  E.,  1002;  Cunningham  v.  Bath  Iron  Works, 
43  Atl.,  106;  Downey  v.  Sawver  (Mass.),  32  N.  E.,  654;  Helmke  v. 
Thilmany  (Wis.),  83  N.  W.,  360;  Silvia  v.  Sagamore  Mfg.  Co.  (Mass.), 
69  N.  E.,  73;  White  v.  Witteman  Lithographic  Co.,  131  N.  Y.,  631, 
30  N.  E.,  236;  Buttle  v.  George  G.  Page  Box  Co.  (Mass.),  56  N.  B., 
583. 

In  the  cited  case  of  Crown  v.  Orr,  the  employee  was  nineteen  years 
old,  had  been  at  work  three  weeks  and  lost  his  arm  by  coming  in 
contact  with  a  planing  machine,  and  the  Court  of  Appeals  of  Jfew 
York  said:  "It  was  not  negligence  to  direct  a  young  man  nineteen 
years  of  age  who  had  seen  the  machine  in  operation  for  three  weeks, 
to  perform  such  duty,  even  without  instructions,  especially  when  he 
asked  for  none  and  gave  no  sign  that  he  was  not  entirely  familiar  with 
the  method  by  which  the  order  could  be  properly  obeyed.  This  was 
one  of  the  risks  which  he  assumed  when  he  entered  the  defendant's 
service.  But  if,  as  the  learned  counsel  for  the  pjaintiflfs  claims,  the 
operation  was  specially  dangerous  in  the  absence  of  instructions,  then 
the  danger  was  obvious  and  he  was  not  bound  to  obey  the  order,  but 
if  he  did,  the  risk  was  his  own.'* 

In  the  Massachusetts  case  of  Stuart  v.  West  End  Street  Ry.  Co.,  40 
N*.  E.,  180,  the  plaintiff  was  a  minor,  and  was  engaged  in  feeding  a 
hay  cutter  when  he  was  hurt  by  having  his  hand  drawn  into  the  knives, 
and  the  court  said:  'T^he  duty  of  an  employer  to  give  instructions 
to  one  about  to  work  on  dangerous  machinery  exists  only  when  there 
are  dangers  of  which  he  has  or  ought  to  have  knowledge,  and  which 
he  has  reason  to  believe  his  employee  does  not  know,  and  will  not 
discover  in  time  to  protect  himself  from  injury.  In  the  early  eases 
the  doctrine  was  applied  in  favor  of  boys.  In  favor  of  adults  it  should 
be  applied  with  great  caution.  Where  the  elements  of  danger  are 
obvious  to  a  person  of  average  intelligence,  using  due  care,  it  would 
be  unreasonable  to  require  an  employer  to  warn  his  employee  to  avoid 
danger  which  ordinary  prudence  ought  to  make  him  avoid  without 
warning.'* 
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In  the  cited  case  of  Helmke  v.  Thilmany,  a  boy  sixteen  years  and 
six  and  one-half  months  old  was  injured  in  a  paper  mill  by  having  his 
coat  catch  in  revolving  cog  wheels,  by  which  his  arm  was  dragged  in 
and  crushed.  He  had  worked  in  the  paper  mill  about  two  years  and 
knew  of  the  danger  of  getting  his  clothing  caught  in  the  machinery. 
The  Supreme  Court  of  Wisconsin  said:  "In  this  case  there  was  no 
uncertainty;  no  shifting  conditions;  no  ambiguity  in  the  facts  or 
circumstances  or  evidence.  There  was  nothing  obscure  or  complex  in 
the  situation.  The  two  cog  wheels  were  near  the  floor,  and  in  plain 
sight.  .  .  .  The  danger  of  touching  or  allowing  his  clothes  to 
touch  the  gearing  was,  seemingly,  just  as  apparent  as  it  would  have 
been  to  walk  into  an  open  fire,  or  against  a  red  hot  stove  or  furnace. 
.  .  .  •  This  court  has  repeatedly  held  that  the  true  test  as  to  whether 
a  minor  has  assumed  the  ordinary  risk  of  his  employment,  or  is  guilty 
of  contributory  negligence,  is  not  whether  he  in  fact  knew  and  com- 
prehended the  danger,  but  whether  under  the  circumstances  he  ought 
to  have  known  and  comprehended  such  danger.^' 

In  the  case  of  Sanborn  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  10 
Pac,  860,  the  plaintifE,  a  boy  seventeen  years  of  age,  was  ordered  by 
his  foreman  to  oil  parts  of  certain  cogs  and  while  supplying  the  cup 
of  the  cogs  with  oil,  his  right  hand  and  arm  were  caught  by  and 
between  the  cogs,  and  so  mutilated  that  the  arm  was  amputated  below 
the  elbow.  The  court  said:  "At  the  time  of  the  accident  Sanborn  was 
in  possession  of  all  hie  faculties  and  all  his  senses.  The  two  cog  wheels 
were  about  six  feet  from  the  ground  or  floor,  and  there  was  nothing 
to  prevent  him  from  seeing  that  the  cogs  were  not  boxed  or  fenced,  and 
every  act  that  directly  contributed  to  bring  about  the  injury  was  his 
own.  Of  course  he  did  not  intend  to  get  injured.  He  did  not  intend 
to  have  his  hand  caught  between  the  cogs  where  it  was  crushed;  but 
accidentally  his  hand  got  low  enough  down  to  be  caught,  and  thus  his 
injury  occurred.  For  this  accidental  injury  he  is  not  entitled  to 
compensation  from  the  company.  ...  At  the  time  of  the  acci- 
dent, plaintiff  was  seventeen  years  and  seven  months  of  age.  He  was 
not,  therefore,  in  law,  an  infant  of  tender  years.  .  .  .  There  was 
no  evidence  offered  tending  to  show  that  Sanborn  was  limited  in  his 
mental  capacity,  or  was  in  any  way  feeble  minded.  We  fully  recog- 
nize the  doctrine  that  it  may  be  negligence  to  set  an  infant  of  tender 
years  to  work  upon  a  dangerous  machine  without  pointing  out  its 
dangers;  but  considering  the  age  of  the  injured  party  and  the  length 
of  time  he  had  worked  in  the  shop  of  the  railroad  company  before 
being  hurt,  the  case  presented  does  not  come  within  that  rule." 

Even  in  the  case  of  a  minor  only  eleven  years  of  age  it-  has  been 
held  by  this  court  that  he  can  be  guilty  of  contributory  negligence 
and  a  judgment  in  favor  of  such  minor  was  reversed  and  judgment 
rendered  in  favor  of  the  defendant.  Freeman  v.  Garcia,  56  Texas 
Civ.  App.,  638  (121  S.  W.,  886). 

In  this  State  it  is  held  by  the  Supreme  Court  "that  if  a  servant 
be  under  the  age  of  twenty-one  years,  and  he  has  not  been  instructed 
by  the  master  as  to  the  dangers  of  his  employment,  it  is  a  question 
for  the  jury  whether  he  has  acquired  sufficient  knowledge  of  the  dan- 
gers to  exempt  the  master  from  liability  in  case  of  injury."  That  is 
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undoubtedly  true  in  a  case,  where  the  danger  is  not  so  apparent  that 
any  one,  even  a  child  of  tender  years,  could  not  fail  to  understand  it. 
The  average  five-year  old  child  knows  that  his  hand  will  be  burned  if 
he  puts  it  in  the  fire,  or  that  a  hammer  would  hurt  a  finger  struck  by 
it,  and  we  can  not  deem  it  possible  that  a  boy  nearly  eighteen  years 
old,  with  average  intelligence,  who,  after  cleaning  the  cogs  of  a  ma- 
chine for  a  year,  does  not  know  that  if  he  puts  his  fingers  in  between 
the  moving  cogs  that  he  will  be  hurt.  It  is  preposterous  to  demand 
instructions  under  such  circumstances.  If  he  has  not  found  out  as 
plain  a  truth  as  that  it  is  dangerous  to  handle  moving  cogs,  before 
he  is  twenty-one  years  old,  he  will  never  learn  it.  The  court  in  the 
case  cited  recognized  thi^  truth  when  it  was  said :  "The  plaintiff  being 
a  minor,  it  was  the  duty  of  the  receiver,  through  his  agents,  to  instruct 
him  as  to  the  dangers  of  the  employment.  That  was  the  primary 
obligation.  But  if  the  plaintiff,  at  the  time  of  his  employment,  knew 
the  nature  and  extent  ot  the  danger,  and  his  judgment  was  sufficiently 
mature  to  appreciate  the  risk,  or  if  subsequently  he  became  aware  of 
the  fact  and  extent  of  the  danger  and  had  the  discretion  to  properly 
weigh  his  liability  to  injury  from  it,  the  receiver  became  absolved  from 
the  responsibility  arising  from  the  failure  to  give  the  instruction.^^ 

Plaintiff  testified  that  most  of  the  time  when  he  went  to  clean  the 
engine  he  stopped  it,  showing  that  he  knew  that  he  should  stop  it 
w^hile  he  was  so  engaged.  He  admitted  that  he  was  told  that  it  was 
dangerous  to  put  his  hands  in  the  machinery.  Defendant  swore,  and 
it  was  not  contradicted,  that  once  a  month  he  instructed  the  men 
working  about  the  moving  machinery  to  be  careful  about  the  ma- 
chinery; that  he  said  to  them:  "Remember  that  you  are  the  one  to 
guide  the  machinery,  and  the  machinery  has  no  feelings;  if  you  stick 
your  fingers  in  those  cogs  or  any  part  of  it,  the  machinery  doesn't  know 
it.^'  He  also  had  his  son  instruct  the  men  about  the  machinery.  He 
testified:  "Mr.  Krisch  couldn't  have  been  working  for  me  that  length 
of  time  without  hearing  these  instructions  given,  for  these  instructions 
were  given  once  a  month,  sometimes  oftener.  I  made  it  my  business 
to  tell  the  night  crew  and  the  day  crew  tlie  same  thing,  and  kept 
instructing  them,  not  only  on  that,  but  on  other  orders  that  they  must 
follow  out.  I  tell  this  to  the  whole  crew.  I  know  that  the  full  crew 
was  present  when  I  gave  these  orders.  Krisch  was  a  member  of  the 
crew.'*  Plaintiff  did  not  deny  that  the  instructions  were  given,  nor 
that  he  heard  them.  He  admitted  being  told  about  the  dangers  of  the 
machine. 

Under  the  ruling  in  Railway  v.  Brick,  herein  cited,  when  appellant 
had  been  fully  instructed  as  to  the  dangers  of  the  situation,  there  is 
no  question  for  a  jury,  and  especially  would  this  be  true  when  the 
minor  was  an  experienced  employee  nearly  eighteen  years  old  who  fully 
understood  the  dangers  of  putting  his  hands  in  between  the  moving 
cogs.  It  is  inconceivable  that  a  boy,  with  intelligence  enough  to  earn 
a  livelihood,  could  work  a  year  in  cleaning  a  machine,  and  be  so  utterly 
lacking  in  common  sense  as  not  to  know  that  two  pieces  of  metal 
grinding  together  would  hurt  a  finger  placed  between  them.  It  is 
true,  in  some  parts  of  his  testimony  that  he  said  he  did  not  know 
that  it  would  hurt  his  hand  if  he  put  it  on  the  ground  and  a  heavy 
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wheel  ran  over  it,  and  that  if  a  man  told  him  to  take  a  gun  and  shoot 
himself  that  he  would  not  think  it  dangerous;  but  those  statements 
did  not  indicate  a  lack  of  intelligence,  but  rather  an  utter  recklessness 
about  his  statements.  Either  of  those  statements  was  just  as  probable 
as  that  an  eighteen  year  old  boy  would  not  know  that  it  was  dangerous 
to  insert  a  finger  between  moving  cogs  and  would  do  it  if  told  by  his 
foreman  to  do  so. 

This  cause  has  not  been  briefed  by  the  defendant  in  error,  and  not 
an  authority  was  cited  in  the  very  meagre  and  unsatisfactory  brief 
filed  by  plaintiff  in  error,  and  much  labor  has  devolved  on  the  court 
in  the  investigation  of  the  case. 

The  judgment  is  afiBrmed. 

Affirmed. 


T.  J.  Freeman,  Eeceiver,  v.  George  Vetter. 

Decided  June  15,  1910. 

1. — ^Appeal — ^Filing   Statement   of  Facts   and   Bills   of  Exception — Statute   of 
1909  Constmed. 

A  cause  was  tried  on  Nov.  1,  1909;  the  motion  for  new  trial  was  overruled 
on  Dec.  1,  1909;  the  term  of  the  court  hegan  on  Oct.  4  and  ended  on  Dec.  4, 
1909;  on  Feb.  4,  1910,  an  order  was  made  extending  the  time  in  which  the 
statement  of  facts  and  bills  of  exception  could  be  filed  until  Feb.  7,  1910;  the 
bills  of  exception  were  filed  on  Feb.  4,  and  the  statement  of  facts  on  Feb.  6, 
1910.  Held,  the  judgment  became  final  when  the  motion  for  new  trial  was 
overruled;  under  the  provisions  of  the  Act  of  1909  (Acts  1909,  pp.  374-379), 
the  order  granting  an  extension  of  time  for  filing  the  statement  of  facts  and 
bills  of  exception  must  be  made  and  entered  of  record,  and  (the  term  con- 
tinning  more  than  eight  weeks)  this  must  be  done  before  the  expiration  of  the 
thirty  days  from  the  date  of  the  final  judgment;  hence  a  motion  by  appellee 
herein  to  strike  out  the  statement  of  tacts  and  bills  of  exception  should  be 
granted. 

8. — Jnrisdictlon — Order  at  Subsequent  Term. 

Without  express  statutory  authority  for  such  action,  courts  can  not,  at 
succeeding  terms,  make  orders  aflfecting  judgments  rendered  at  former  terms, 
except  perhaps  to  correct  some  omission  or  error  in  the  minutes  of  the  former 
term. 

3. — ^Appeal — ^Improper  Evidence — Practice. 

Without  reference  to  the  merits  of  assignments  of  error  based  upon  the 
admission  of  evidence,  the  assignments  will  be  overruled  when  it  is  manifest 
that  the  evidence  was  immaterial  and  its  admission  could  not  have  injured 
appellant. 

4. — ^Trial — ^Proper  Argument. 

In  a  suit  against  a  railroad  company  for  damages,  counsel  for  plaintiff 
have  a  right  in  argument  before  the  jury  to  call  their  attention  to  the  fact 
that  a  witness  for  the  defendant  was  hired  and  paid  a  salary  by  the  defendant 
and  could  be  brought  into  court  to  testify  in  its  behalf. 

5. — ^Appeal — Defective  Bill  of  Exception. 

An  assignment  of  error  which  refers  to  several  bills  of  exception  to  the 
language  of  opposing  counsel  during  the  trial,  but  which  fails  to  indicate  t^e 
language  complained  of,  will  net  be  considered. 
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6. — ^Trlal — ^Kiscondnct  of  Juror — ^Harmless,  when. 

A  juror,  after  the  argument  in  a  case  had  begun,  told  a  person  not  oa 
the  jury  that  he  thought  the  plaintiff  was  badly  injured  and  ought  to  have 
all  he  sued  for;  the  person  addressed  did  not  discuss  the  case  with  the  Juror 
nor  was  it  made  to  appear  that  the  conversation  had  any  effect  on  the  yerdict 
of  the  jury.  Held,  however  reprehensible  the  conduct  of  the  juror,  it  was  not 
sufficient  cause  for  reversing  the  judgment. 

Appeal  from  the  45th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

King  dk  Morris  and  Hicks  &  Hicks,  for  appellant. — ^Letters  of  re- 
commendation' are  not  admissible  to  prove  the  character  and  habits 
of  a  party,  and  the  so-called  letters  of  recommendation,  not  being 
admissible  and  not  being  offered  in  evidence,  they  and  any  evidence 
with  reference  to  them  were  inadmissible  because  irrelevant  and  im- 
material to  any  issue  in  the  case,  and  any  exhibition  of  them  in  the 
presence  of  the  jury  apd  interrogation  of  the  witness  with  reference  to 
them  was  improper  and  prejudicial  to  the  defendant.  Texas  &  P.  Ry. 
Co.  V.  Phillips,  91  Texas,  281;  Watson  v.  Walker,  67  Texas,  652; 
Mathis  V.  Pridham,  1  Texas  Civ.  App.,  68;  Carleton  v.  Baldwin,  27 
Texas,  573. 

The  statement  of  the  witness  as  to  what  work  plaintiff  had  been  able 
to  do  since  he  was  hurt  was  clearly  a  conclusion,  and  as  he  was  not 
an  expert  but  an  ordinary  witness,  his  opinion  with  reference  to  the 
ability  of  plaintiff  to  work  was  inadmissible  as  being  the  statement  of 
an  opinion  or  conclusion  and  not  a  statement  of  a  fact.  Houston  t 
T.  C.  By.  Co.  V.  Smith,  52  Texas,  186;  Harris  v.  Nations,  79  Texas, 
413 ;  Illinois  Life  Ins.  Co.  v.  DeLany,  99  S.  W.,  618. 

"VVhere  counsel  for  the  plaintiff,  during  the  trial,  in  examination  of 
witnesses  and  in  his  argument  to  the  jury,  has,  by  the  use  of  remarks 
and  insinuations  reflecting  on  defendant  and  his  witnesses  and  of 
ex  parte  statements  which  he  knew  were  not  admissible,  pursued  a 
course  of  conduct  calculated  to  prejudice  and  inflame  the  minds  of 
the  jury  against  the  defendant,  such  conduct  will  be  cause  for  re- 
versal. Houston,  E.  &  W.  T.  Ey.  Co.  v.  McCarty,  89  S,  W.,  805; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutac,  72  Texas,  653;  Dillingham 
v.  Scales,  78  Texas,  205;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Jones,  73 
Texas,  235. 

Where  a  juror,  during  the  trial,  discusses  the  facts  of  the  case  with 
a  person  not  a  member  of  the  jury  and  expresses  an  opinion  as  to 
what  plaintiff  is  entitled  to  under  the  evidence,  such  fact  will  consti- 
tute such  misconduct  as  will  vitiate  the  verdict.  Albin  v.  Demorest 
Mfg.  Co.,  56  S.  W.,  982 ;  Bice  v.  Wyatt,  76  S.  W.,  1087 ;  Pal  v.  Cher- 
nowsky,  28  Texas  Civ.  App.,  405. 

• 

T.  J.  Newton  and  Will  A,  Morris,  for  appellee. 

rLT,  Associate  Justice. — ^This  cause  was  tried  on  November  1, 
1909,  and  the  motion  for  new  trial  was  overruled  on  December  1,  1909. 
The  term  at  which  the  cause  was  tried  began  on  October  4,  and  ended 
on  December  4,  a  period  of  nine  weeks.     On  February  4,  1910,  an 
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order  was  made  extending  the  time  in  which  the  statement  of  facts 
and  bills  of  exception  could  be  filed  until  February  7,  and  on  February 
6,  1910,  the  statement  of  facts  was  filed.  The  bills  of  exception  were 
filed  on  February  4.  Appellee  has  filed  a  motion  in  this  court  to  strike 
out  the  statement  of  facts  and  bills  of  exception,  because  they  were 
not  filed  in  the  time  prescribed  by  law. 

Appellant  had  thirty  days,  given  by  statute,  from  the  final  judgment 
in  which  to  file  a  statement  of  facts  and  bills  of  exceptions.  Acts  of 
1909,  pp.  374  to  379.  In  that  law  it  is  provided  that  if  the  term  of 
court  may  continue  for  more  than  eight  weeks,  that  the  statement  of 
facts  and  bills  of  exception  shall  be  filed  within  thirty  days  after 
rendition  of  final  judgment,  "unless  the  court  shall,  by  order  entered 
of  record  in  said  cause,  extend  the  time  for  filing  such  statement  and 
bills  of  exception.^*  The  final  judgment  was  rendered  in  the  cause 
when  the  motion  for  new  trial  was  overruled  on  December  1,  1909. 
Sabine  &  E.  T.  Ry.  v.  Joachimi,  58  Texas,  452;  Barnhart  v.  Clark, 
59  Texas,  552. 

In  the  first  part  of  section  7  of  the  Act  of  1909,  thirty  days  are 
granted  after  the  day  of  adjournment  in  which  to  prepare  and  file  a 
statement  of  facts  and  bills  of  exceptions,  and,  in  term  time  or  vaca- 
tion, upon  good  cause  shown,  the  judge  trying  the  cause  may  extend 
the  time  for  any  period  that  will  not  delay  the  filing  of  the  statement 
of  facts  and  transcript  of  record  in  the  Appellate  Court  within  ninety 
days  from  the  time  the  appeal  or  writ  of  error  is  perfected.  There  is 
in  the  general  provision  of  the  section  in  question  no  requirement  that 
the  order  granting  an  extension  shall  be  filed  or  entered  of  record, 
but  in  the  last  part  of  the  section  hereinbefore  quoted,  which  is  applic- 
able to  courts  which  may  be  in  session  for  more  than  eight  weeks,  it 
is  required  that  the  order  granting  an  extension  of  time  "shall  be 
entered  of  record  in  said  cause.*'  Unless  the  words  "entered  of  rec- 
ord" require  something  to  be  done  that  is  not  required  in  regard  to 
courts  with  shorter  terms,  there  is  no  difference  between  the  two  kinds, 
except  as  to  that  provision  which  requires  the  filing  of  the  statement 
and  bills  of  exceptions  at  a  time  not  more  than  thirty  days  from  the 
date  of  the  final  judgment  instead  of  thirty  days  from  the  time  of 
adjournment. 

We  are  of  opinion  that  the  order  must  be  entered  before  the  expira- 
tion of  the  thirty  days,  because  if  the  order  can  be  made  one,  five,  ten 
or  thirty  days  after  the  expiration  of  the  thirty  days  given  by  law, 
the  party  would  be  obtaining  an  extension  without  an  order  for  all  that 
intervening  time  between  the  expiration  of  the  statutory  thirty  days 
and  the  time  when  the  order  is  made.  We  believe  that  the  power  of 
the  judge  to  grant  an  extension  of  time  is  limited  to  some  period  before 
the  expiration  of  the  statutory  time,  and  that  when  that  time  has 
expired  the  right  to  an  extension  is  lost  and  the  judge  can  not,  by  an 
order,  revive  it.  The  law  seems  to  contemplate  that  everything  neces- 
sary to  the  preparation  of  statements  of  facts  and  bills  of  exceptions 
shall  be  done  within  the  statutory  thirty  days  unless  at  some  time 
before  the  expiration  of  that  period  the  judge  shall  grant  an  extension 
of  time.  If  this  be  the  true  construction  to  place  upon  the  statute, 
appellant  had  lost  his  right  to  apply  for  and  obtain  an  order  of  exten- 
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sion  of  time  on  a  request  made  at  least  thirty-five  days  after  the  ex- 
piration of  the  statutory  thirty  days. 

If  it  should  be  held  that  the  order  can  only  be  made  during  a  term 
of  court,  it  must  necessarily  be  the  term  at  which  the  cause  was  tried, 
for  to  construe  it  otherwise  would  give  courts  in  cities,  the  terms  of 
which  immediately  follow  each  other,  a  vast  advantage  over  courts 
that  are  held  only  twice  in  each  vear.  The  latter  could  not  obtain 
any  advantage  from  such  a  construction  on  account  of  the  requirement 
that  the  transcript  shall  be  filed  within  ninety  days  from  the  time  the 
appeal  is  perfected.  We  can  not  presume  that  any  such  difference  was 
intended  to  be  made  between  the  courts. 

This  opinion  applies  only  to  those  courts  whose  terms  may  con- 
tinue for  more  than  eight  weeks,  that  portion  of  the  law  applying  to 
courts  with  shorter  terras  not  being  tlrt  subject  of  construction  herein. 

The  motion  to  strike  out  the  statement  of  facts  and  bills  of  excep- 
tion is  granted. 

ON   MOTION    FOB   REHEARING. 

This  is  a  suit  for  damages  arising  from  personal  injuries,  instituted 
by  appellee  against  appellant  as  receiver  of  the  International  &  Great 
Northern  Bailroad  Company.  A  jury  assessed  the  damages  at  $10,000, 
and  judgment  was  rendered  for  that  sum. 

On  a  former  day  of  this  term,  upon  motion  of  appellee,  the  statement 
of  facts  was  stricken  from  the  record.  Afterwards  on  motion  for  re- 
hearing the  order  of  the  court  on  the  motion  to  strike  out  the  state- 
ment of  facts  was  set  aside  and  the  motion  is  now  considered  with 
the  other  points  in  the  case.  . 

We  adhere  to  our  former  opinion  on  the  statement  of  facts  and  it 
will  be  made  a  part  of  this  opinion.  We  will  add  that  no  order  for 
an  extension  of  time  was  applied  for  by  appellant  until  more  than  two 
months  after  the  court  had  adjourned  and  more  than  a  month  after 
the  expiration  of  the  statutory  thirty  days  had  expired.  Another  term 
of  the  District  Court  had  begun  before  an  order  for  an  extension  was 
applied  for,  and  upon  the  order  entered  at  a  term  succeeding  that  at 
which  the  judgment  was  rendered,  the  right  to  an  extension  is  based. 
The  order  was  an  original  one  and  was  not  entered  nunc  pro  tunc. 
We  do  not  think  any  such  procedure  is  contemplated  by  the  Act  of 
1909.  Without  express  statutory  authority  for  such  action  we  do  not 
believe  courts  can,  at  succeeding  terms,  make  orders  affecting  judgments 
rendered  at  former  terms,  except  perhaps  to  correct  some  omission  or 
error  in  the  minutes  of  the  former  term.  The  statute  gives  thirty 
days  absolutely  from  adjournment  in  the  one  case  and  from  final  judg- 
ment in  the  other  in  which  to  file  a  statement  of  facts  and  bills  of 
exception,  and  in  this  case  appellant  had  that  thirty  days,  and  thirty- 
five  days  after  that  time  had  expired  obtained  an  order  giving  three 
days  more;  that  is,  appellant  obtained  thirty-five  days  extension  with- 
out any  order  at  all,  and  then  after  the  right  to  file  a  statement  of 
facts  had  been  lost,  obtained  an  order  of  extension,  the  greater  part 
of  which  had  already  expired.  If  the  order  is  valid  in  this  case  the 
trial  judge  has  absolute  control  of  the  time  in  which  statements  of 
facts  and  bills  of  exception  can  be  filed,  restricted  only  by  the  re- 
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quirement  that  they  shall  be  filed  in  time  to  get  the  transcript 
in  the  appellate  court  within  the  statutory  ninety  days.  If  it 
was  the  intention  of  the  Legislature  that  an  order  might  be  made 
weeks  after  the  expiration  of  the  statutory  thirty  days  which  extends 
the  time  from  the  date  of  such  expiration  of  time  in  order  to  cover 
the  laches  of  prospective  appellants,  it  should  have  provided  for  orders 
that  extend  time  backward,  as  well  as  forward,  in  order  to  cover  all 
accidents.     No  such  provision  is  found  in  the  statute. 

Although  convinced  that  the  Act  of  1909  has  not  been  followed  in 
preparing  the  statement  of  facts,  we  have,  in  view  of  the  change  in 
the  law  regarding  the  preparation  of  statements  of  facts  being  so  re- 
cently enacted,  and  in  view  of  the  fact  that  litigants  are  scarcely  able 
to  adjust  themselves  to  one  statute  before  another  is  passed,  and  in 
view  of  the  apparent  inclination  of  the  Supreme  Court  to  allow  aome 
latitude  in  the  preparation  of  statements  of  facts,  under  like  circum- 
stances (Eoyal  Ins.  Co.  v.  Texas  &  Gulf  Ey.,  102  Texas,  306) ;  and 
because  sickness  of  the  stenographer's  wife  seems  to  have  delayed  pre- 
paration of  the  statement  of  facts  in  this  case,  but  without,  however, 
laying  down  a  precedent  for  such  leniency  in  cases  hereafter  occurring, 
concluded  to  consider  the  statement  of  facts  in  this  instance.  The 
statement  of  facts  was  agreed  to  by  appellee  and  approved  by  the  court. 

llie  first  and  second  assignments  claim  error  in  that  counsel  for 
appellee  was  permitted  to  interrogate  the  "witness,  Conway  Mason,  with 
reference  to  certain  letters  of  recommendation.  The  bill  of  exceptions 
shows  that  the  witness  was  asked  if  appellee  showed  certain  letters  of 
recommendation  to  him  before  witness  employed  him,  and  the  witness 
replied  that  he  did  not,  but  that  it  was  customary  to  ask  for  letters 
of  recommendation  when  a  man  seeks  employment.  The  evidence 
amounted  to  nothing  and  we  can  not  conceive  how  it  could  have  in- 
jured appellant. 

It  was  legitimate  and  proper  to  ask  the  witness  Evans  if  he  had  not 
made  other  and  different  statements  about  matters  occurring  at  the 
time  of  the  derailment  from  those  that  he  made  during  the  trial.  That 
is  one  of  the  ways  of  impeachment  of  a  witness  that  is  always  per- 
mitted. 

The  answer  of  Mrs.  Utter  as  to  whether  appellee  had  been  able  to 
work  since  he  was  hurt,  amounted  to  an  assertion  that  the  witness  did 
not  know  of.  appellee  being  able  to  work.  The  answer  amounted  to 
nothing  and  could  not  have  injured  appellee.  The  same  can  be  said 
of  the  testimony  of  Dr.  Cunningham,  which  is  complained  of  in  the 
fifth  assignment  of  error,  and  the  remarks  of  counsel  complained  of  in 
the  sixth  assignment.  The  evidence  had  no  materiality  and.  could  not 
have  aroused  any  prejudice  in  the  jury,  and  the  bill  of  exceptions  and 
the  assignment  fail  to  show  how  the  remarks  of  counsel  could  have 
injured  appellant. 

Counsel  for  appellee  had  the  right  to  call  attention  in  their  argu- 
ment to  the  fact  that  Dr.  Cunningham,  the  surgeon  of  the  railroad 
company,  was  hired  and  paid  a  salary  and  could  be  brought  into  court 
to  testify  for  the  company.  At  any  rate,  the  remarks  were  withdrawn 
by  counsel  and  the  jury  was  instructed  by  the  court  not  to  consider 
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them.    The  same  is  true  of  the  remarks  of  conDsel  complained  of  in 
the  eighth  assignment  of  error. 

The  ninth  assignment  of  error  refers  to  six  bills  of  exception  for 
language  of  counsel  but  fails  to  indicate  the  language  complained  of, 
and  will  not  be  considered. 

The  tenth  assignment  of  error  complains  of  a  question  to  Dr.  Gray, 
as  to  the  permanency  of  appellee's  injuries,  being  leading.  The  ques- 
tion, as  shown  by  the  bill  of  exception,  was:  "Doctor,  now  state,  was 
the  condition  that  you  have  indicated  in  regard  to  this  man,  is  it 
permanent  or  not?**  To  which  he  answered:  "That  is  my  opinion,  yes, 
sir.**  That  answer  does  not  indicate  what  the  opinion  of  the  witness 
was,  and  could  not  have  injured  appellant.  The  question,  however, 
was  not  leading  and  the  statement  of  facts  shows  that  the  witness 
answered:  "In  my  opinion,  the  condition  that  I  found  indicates  that 
they  were  permanent.**    There  was  other  testimony  to  the  same  effect. 

The  eleventh  assignment  of  error  directs  attention  to  the  fact  that 
one  of  the  jurors,  after  the  opening  argument  for  appellee  and  during 
a  recess  of  the  court,  had  told  G.  W.  Booth,  who  was  not  on  the  jury, 
that  he  thought  appellee  was  badly  injured  and  ought  to  have  all  he 
sued  for.  Booth  did  not  discuss  the  case  with  the  juror  and  it  is  not 
apparent  that  the  conversation  had  any  effect  whatever  on  the  verdict 
of  the  jury.  It  merely  showed  that  the  juror  had  formed  an  opinion 
and  his  expression  Of  his  opinion  did  not  in  any  manner  change  that 
opinion.  Nothing  was  said  or  done  to  influence  the  juror  or  to 
crystallize  his  opinion,  but  he  had  it  when  he  told  Booth  about  it  and 
if  he  changed  the  change  was  not  caused  by  the  conversation.  His 
conduct  was  very  reprehensible  and  deserves  censure,  still  we  can  not 
see  how  the  expression  of  the  opinion  could  have  injured  appellant. 

Appellee  was  injured  in  a  derailment,  and,  while  there  is  evidence 
tending  to  indicate  that  he  was  not  greatly  injured,  there  is  other 
testimony  that  would  justify  a  verdict  in  favor  of  appellee  in  the  sum 
found  by  the  jury.  The  injuries  were  received  in  a  derailment  which 
occurred  through  the  negligence  of  appellant.  The  judgment  is  af- 
firmed. 

-  Affirmed. 

Writ  of  error  refused. 


San  Antonio  &  Aransas  Pass  Railway  Company  v.  Kate  Tracy 

ET  AL. 
Decided  June  15,   1910. 

1. — Contraot  of  Indenmlty — ^Validity. 

Where  one  wrongdoer  has  contracted  to  indemnify  another  for  any  dam- 
ages arising  from  the  wrongful  act,  the  party  indemnified  may  recover  over 
against  the  party  who  contracted  to  indemnify. 

Stated. 


A  contract  between  the'  Pullman  Company  and  a  railroad  company  by 
which  the  former,  for  a  valuable  consideration,  agreed  to  indemnify  the  latter 
against  any  loss  resulting  from  the  injury  or  death,  in  consequence  of  any 
accident  or  caaualty,  of  any  employee  of  the  former  while  serving  in  the  line 
of  his  duty,  would  be  valid  and  binding.  Such  a  contract  is  not  contrary  to 
public  policy  as  being  a  contract  of  indemnity  against  negligence. 
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8. — ^Personal  Injury — ^Performance  of  Duties — Charge. 

In  a  personal  injury  case  the  court  conditioned  the  right  of  the  plaintiff 
to  a  recovery  on  the  facts,  among  others,  that  she  was  in  the  employment  of 
the  defendant  and  was  at  work  in  one  of  its  cars  at  the  time  she  was  injured. 
Held,  the  contention  that  the  court  erred  in  not  instructing  the  jury  that 
tlie  plaintiff  must  have  been  in  the  discharge  of  her  duties  as  an  emiployee  at 
the  time  she  was  injured,  was  without  merit  when  considered  in  the  light  of 
the  evidence  and  a  special  charge  given  by  the  court  at  the  request  of  the 
appellant. 

4. — ^Appeal — Favorable  Charge. 

An  appellant  can  not  complain  of  a  charge  which  was  practically  in  its 
favor  and  which  added  unnecessarily  to  the  burden  of  the  appellee  in  making 
her  case. 

5. — ^Practice — ^Withdrawal  of  Charge. 

An  appellant  will  not  be  heard  to  say  that  it  was  prejudiced  by  the  action 
of  the  trial  court  in  withdrawing  an  erroneous  charge  which  had  been  at  first 
given  and  read  to  the  jury  at  appellant's  request. 

6. — ^Appeal — ^Brief — ^Violation  of  Bnles. 

Assignments  of  error  which  are  not  presented  in  the  briefs  in  accordance 
wih  the  rules  regulating  that  subject,  will  not  be  considered. 

Appeal  from  the  57th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon,  Arthur  W,  Seeligson. 

Houston,  Boyle,  Storey  &  Davis,  for  appellant,  San  Antonio  &  A.  P. 
By.  Co. — The  court  erred  in  sustaining  the  general  demurrer  of  the 
Pullman  Company  to  this  defendant's  second  amended  original  answer 
and  cross  bill  filed  October  25,  1909,  and  in  rendering  judgment 
against  this  defendant  on  account  thereof  because  said  cross  bill  stated 
a  cause  of  action  just  and  proper  to  be  maintained  in  this  suit.  McPad- 
den  V.  Schill,  84  Texas,  77;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Le- 
Gierse,  51  Texas,  200;  Williams  v.  Bradbury,  9  Texas,  489;  Buffalo 
Bayou  Ship  Canal  Co.  v.  Bruly,  45  Texas,  8;  Story  on  Eq.  Plead.,  sec. 
236 ;  Skipwith  v.  Hurt,  94  Texas,  322 ;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Nass,  94  Texas,  258;  International  &  G.  N.  Ey.  Co.  v.  Kernan,  78 
Texas,  297;  United  States  Fidelity  Co.  v.  Fossati,-97  Texas,  497; 
Philadelphia  Underwriters  v.  Ft.  Worth  &  D.  C.  Ey.  Co.,  31  Texas 
Civ.  App.,  104;  City  of  San  Antonio  v.  Smith,  94  Texas,  266. 

Ouinn  £  McNeill,  for  appellee,  Pullman  Company. — The  cross  bill 
of  defendant  railroad  cofnpany  in  view  of  the  plaintiff's  pleadings  did 
not  state  a  cause  of  action  'against  this  defendant  and  the  demurrer 
was  well  taken.  Schueler  v.  Mueller,  193  111.,  402;  Whitten  v.  Nevada, 
P.  L.  &  W.  Co.,  132  Fed.,  782. 

Earnest  FeUbaum,  Perry  J.  Lewis  and  H.  C,  Carter,  for  appellee, 
Tracy. 

FLY,  Associate  Justice. — Appellee  sued  appellant  and  the  Pull- 
man Company  alleging  that  she  was  an  employee  of  the  latter,  and  that 
on  two  occasions,  the  one  in  February,  1908,  and  the  other  in  April, 
1908,  while  engaged  at  her  work  in  a  Pullman  car,  she  had  been  seri- 
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ously  and  permanently  injured  by  a  locomotive  and  cars  being  pro- 
pelled by  appellant  against  the  car  in  which  she  was  working,  and  she 
charged  negligence  against  appellant  for  striking  said  car,  and  against 
the  Pullman  Company  for  failing  to  guard  against  such  collisions.  In 
an  amended  petition  the  Pullman  Company  was  omitted,  but  it  was 
retained  in  the  suit  by  reason  of  an  answer  of  appellant  which  im- 
pleaded it,  in  which  it  was  alleged  that  the  Pullman  Company  had 
agreed  to  hold  appellant  harmless  for  any  injuries  to  its  employees. 
A  general  demurrer  of  the  Pullman  Company  to  the  cross-bill  of  ap- 
pellant was  sustained  and  the  Pullman  Company  was  dismissed  from 
the  suit.  A  third  amended  original  answer  was  then  filed  which  is 
signed  by  the  attorneys  of  appellant  as  well  as  the  attorneys  of  the 
Pullman  Company.  It  is  stated  in  that  answer  that  exception  to  the 
action  of  the  court  in  sustaining  the  demurrer  of  the  Pullman  Com- 
pany to  the  former  answer,  is  not  waived  by  filing  that  answer. 

The  cause  was  tried,  as  between  Kate  Tracy  and  appellant,  with  the 
aid  of  a  jury,  and  a  verdict  and  judgment  were  rendered  in  her  favor 
for  six  thousand  dollars.  This  appeal  is  prosecuted  by  appellant  both 
as  to  Kate  Tracy  and  the  Pullman  Company,  and  both  have  filed  briefs 
in  this  court. 

The  facts  show  that  Kate  Tracy,  an  employee  of  the  Pullman  Com- 
pany, while  engaged  in  the  discharge  of  her  duties,  was  seriously  and 
permanently  injured  through  the  negligence  of  appellant  in  violently 
propelling  a  locomotive  and  cars  against  the  car  in  which  she  was  at 
work. 

The  first,  second  and  third  assignments  of  error  assail  the  action  of 
the  court  in  sustaining  a  general  demurrer  to  those  portions  of  the  sec- 
ond amended  answer  which  sought  a  recovery  over  against  the  Pull- 
man Company.    Those  parts  of  the  answer  are  as  follows : 

"And  further  answering,  this  defendant  says  that  on  the  19th  day 
of  February,  A.  D.  1900,  the  defendant  Pullman  Company  entered 
into  a  contract  in  writing  with  the  defendant,  the  San  Antonio  & 
Aransas  Pass  Railway  Company,  which  contract  was  in  full  force  and 
effect  on  the  respective  dates  on  which  plaintiff  alleges  she  received 
her  injuries  complained  of  in  her  petition,  and  which  is  still  in  full 
force  and  effect,  by  the  terms  of  which  contract  the  defendant  Pullman 
Company,  for  a  valuable  consideration,  agreed  and  bound  itself  to  in- 
demnify the  said  San  Antonio  &  Aransas  Pass  Railway  Company  and 
hold  it  harmless  against  any  loss  resulting  from  the  injury  or  death, 
in  consequence  of  any  accident  or  casualty,  of  any  employee  of  the 
Pullman  Company  when  serving  in  the  line  of  his  duties,  or  while 
being  transported  free  of  charge  at  the  request  of  any  officer  of  the 
Pullman  Company.     .     .    . 

*That  at  the  several  times  alleged  in  plaintiflPs  petition  she  was 
employed  by  the  Pullman  Company  for  the  purpose  of  cleaning  cars 
belonging  to  said  company,  and  that  said  Pullman  Company  was  re- 
quired, and  it  was  the  duty  of  said  company,  to  clean  said  cars  upon 
a  certain  track  designated  by  this  defendant,  and  while  such  cars  were 
being  cleaned,  to  put  out  signals  to  notify  the  employees  of  defendant 
engaged  in  switching  in  its  yards,  so  that  such  employees  might  be  in- 
formed whether  any  employees  of  said  Pullman  Company  were  upon 
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or  about  such  cars,  and  that  on  the  several  occasions  stated  in  plain- 
tiff's petition  the  said  Pullman  Company  undertook  to  have  its  said 
cars  cleaned  by  its  employees  upon  a  track  in  defendant's  yards  other 
than  the  track  designated  for  that  purpose,  and  negligently  failed  and 
refused  while  so  engaged  in  the  work  of  cleaning  said  cars  to  put  out 
the  necessary  signals  to  inform  defendant's  employees  engaged  in  switch- 
ing in  said  yards  that  the  employees  of  said  Pullman  Company  were 
working  upon  its  said  cars,  and  defendant  did  not  know  and  could 
not  know  that  any  employees  of  the  Pullman  Company  were  working 
upon  its  said  cars  on  the  several  occasions  stated  in  plaintiff's  petition, 
by  reason  of  the  negligence  of  the  Pullman  Company  as  aforesaid,  and 
tliat  plaintiff's  injuries,  if  any  she  sustained  at  the  times  and  on  the 
occasions  stated,  resulted  from  and  were  caused  by  such  negligence  on 
the  part  of  the  said  Pullman  Company." 

If,  as  alleged,  the  Pullman  Company  agreed  to  indemnify  appellant 
against  any  loss  resulting  from  the  injury  or  death,  in  consequence 
or  any  accident  or  casualty,  of  any  employee  of  the  Pullman  Company 
while  serving  in  the  line  of  his  duty,  the  indemnifier  would  be  bound 
by  its  agreement.  It  would  not  be  a  contract  against  the  negligence 
of  appellant,  such  as  would  be  contrary  to  public  policy,  but  would 
rather  be  in  the  line  of  a  contract  made  by  guaranty  companies 
against  accidents  and  casualties,  which  are  everywhere  recognized  as 
legitimate  and  proper.  As  said  by  this  court  in  the  case  of  Pullman 
Company  v.  Norton,  91  S.  W.,  841:  "In  cases  where  one  wrongdoer 
has  contracted  to  indemnify  another  for  any  damages  arising  from  the 
wrongful  act,  it  has  been  held  that  the  party  indemnified  may  recover 
over  against  the  party  who  contracted  to  indemnify." 

In  the  case  of  Kansas  City,  M.  &  B.  v.  Southern  Ry.  News  Co.,  52 
S.  W.,  205,  a  news  company  had  agreed  to  indemnify  the  railroad 
company  for  injuriefl  inflicted  upon  its  employees,  and  the  Supreme 
Court  of  Missouri  said:  "It  is  contended  that  the  contract  sued  on  is 
against  public  policy  and  is  for  that  reason  void.  The  argument  in 
support  of  this  contention  is  made  from  the  standpoint  of  the  de- 
ceased news  agent  and  his  relation  to  the  railroad  company,  and  is 
predicated  on  the  well-settled  principle  that  a  common  carrier  can 
not,  by  contract,  limit  its  liability  to  a  passenger  for  the  negligence 
of  its  servants.  .  .  .  But  the  contract  in  question  is  not  with  a 
passenger;  it  is  not  with  a  person  to  whom  the  company  owed  a  duty 
as  a  common  carrier  of  passengers;  nor  does  it  in  terms,  as  it  could 
not  in  effect,  attempt  to  relieve  the  railroad  from  any  of  its  duties 
or  liabilities  as  such.  The  contract  is  simply  one  of  indemnity  by 
which  the  news  company  agreed  for  a  valuable  consideration  to  in- 
demnify the  railroad  company  against  loss  which  the  latter  might 
sustain  by  reason  of  the  duty  it  would  incur  to  the  news  agent,  as  a 
common  carrier  of  passengers,  in  carrying  out  the  contract." 

In  the  case  of  Boston  &  A.  R.  R.  Co.  v.  Mercantile  Trust  &  Deposit 
Co.,  34  Atl.,  778,  the  question  under  consideration  was  fully  investi- 
gated by  the  Court  of  Appeals  of  Maryland,  and  it  was  stated:  "In 
the  argument  at  the  bar  it  was  insisted  with  great  earnestness  and 
marked  ability  that  all  policies  issued  by  the  casualty  and  indemnity 
Vol.  LXI  Civil— 37. 
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company  to  carriers  of  passengers  indemnifyine^  the  carriers  against 
their  liability  for  injuries  to  persons^  are  void  because  contrary  to 
public  policy.  The  contention  is  that,  as  the  law  exacts  from  the  car- 
riers of  passengers  the  exercise  of  the  utmost  care  and  diligence  which 
human  foresight  can  use  to  avoid  an  injury,  any  contract  which  relieves 
the  carrier  of  his  duty  to  the  public  in  this  regard,  or  lessens  his 
liability  for  all  or  any  of  the  wilful,  criminal  and  negligent  acts  of 
his  employees  or  his  managers  and  himself,  is  detrimental  to  the  inter- 
ests of  the  public  as  understood  by  the  courts  at  this  time,  and  is 
therefore  repugnant  to  public  policy.  .  .  •  While  the  carrier  will 
not  be  permitted  by  contract  or  otherwise  to  exempt  himself  from 
liability  for  losses  caused  by  his  own  negligence  or  the  negligence  of  his 
servants,  there  is  no*  reason  of  public  policy  which  prohibite  him  from 
contracting  with  a  third  person  for  insurance  against  these  very  same 
losses.  Consequently  he  may,  by  insurance,  indemnify  himself  against 
loss  of  or  injury  to  property  intrusted  to  Ins  care,  even  where  the  loss 
or  injury  is  caused  by  his  own  or  his  servant's  negligence.*'  That 
decision  is  well  supported  by  authority.  Trenton  Pass  B.  B.  Co.  v. 
Guarantors'  Indemnity  Co.  (N.  J.),  37  Atl.,  609;  New  York  Cen. 
B.  B.  Co.  V.  Lockwood,  17  Wall.,  357;  Liverpool  &  G.  W.  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  U.  S.,  397;  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.,  387. 

In  the  Missouri  case  herein  cited,  it  was  anticipated  that  a  distinc- 
tion might  be  attempted  to  be  drawn  between  a  formal  contract  of 
insurance  and  one  made  by  a  party  who  was  not  in  the  insurance 
business,  and  the  court  held:  '^But  a  mere  contract  of  insurance  is 
nothing  more  nor  less  than  a  contract  of  indemnity  against  loss,  as  is 
this  with  the  defendant,  and  the  principles  governing  must  be  the  same 
in  each ;  and,  as  nothing  can  be  predicated  of  the  contract  in  this  case 
which  could  interfere  with  or  affect  the  liability  of  the  carrier  to  the 
person  injured,  there  is  nothing  in  it  to  take  it  out  of, the  principle 
of  those  cases  or  render  it  obnoxious  to  public  policy .** 

We  are  of  the  opinion,  therefore,  that  the  general  demurrer  did  not 
reach  that  part  of  the  answer  of  appellant  setting  up  the  contract 
of  indemnity,  and  if,  as  alleged  in  the  other  part  of  the  answer,  the 
Pullman  Company  had  agreed  to  put  out  signals  when  its  employees 
were  at  work  in  its  cars  in  the  yards,  it  was  liable  to  appellant  for  any 
damages  the  latter  might  be  required  to  pay  by  reason  of  the  negli- 
gence of  the  Pullman  Company  in  not  giving  the  signal.  That  negli- 
fi^ence  would  bring  it  directly  within  the  purview  of  the  Norton  case 
herein  cited,  and  the  case  of  Galveston,  H.  &  S.  A.  By.  v.  Pigott,  54 
Texas  Civ.  App.,  367  (116  S.  W.,  841),  decided  by  this  court,  because 
the'  negligence  of  the  Pullman  Company  would  be  the  active  agency  in 
bringing  about  the  injury  of  Kate  Tracy. 

The  authorities,  cited  herein,  which  sustain  and  uphold  the  right 
of  appellant  to  implead  the  Pullman  Company  under  the  contract 
between  them,  denounce  a  contract  against  negligence  as  affecting  the 
rights  of  Kate  Tracy,  whether  entered  into  between  her  and  appellant 
or  between  her  and  the  Pullman  Company.  That  company  may  bind 
itself  to  indemnify  appellant  for  damages  resulting  to  the  employees 
of  the  former,  but  it  can  not  evade  its  responsibility  by  compelling  it* 
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employees  to  waive  all  damages  that  may  be  inflicted  by  appellant.  Such 
a  contract  is  a  monstrosity  that  will  meet  with  condemnation  in  any 
court  of  Texas,  whatever  may  be  the  rule  in  Federal  Courts  and  other 
State  Courts.  The  contract  in  question  is  condemned  and  rendered 
invalid  by  article  45601,  Eevised  Statutes.  If  the  contention  of  appel- 
lant, that  the  statute  does  not  apply  because  the  contract  was  not  made 
hietween  an  employe  and  a  railroad  or  street  railway,  should  be  sus- 
tained, railway  companies  could  annul  the  law  by  having  the  contract 
made  with  some  other  corporation  or  person,  and  then  claim  immunity 
by  reason  thereof.  The  fourth  and  fifth  assignments  of  error  are 
overruled. 

The  sixth  and  seventh  assignments  are  not  followed  by  a  statement 
showing  what  was  in  the  charge  of  which  complaint  is  made,  and  the 
paragraph  of  the  charge  is  not  pointed  out.  They  are,  however,  with- 
out merit.  There  was  evidence  tending  to  show  not  only  a  derail- 
ment of  the  car,  but  that  there  was  a  prior  collision  with  it. 

The  criticism  of  the  charge  embodied  in  the  eighth  assignment  of 
error  is  overruled.  The  court  conditioned  Kate  Tracy's  right  to  re- 
cover, among  other  things,  on  the  fact  that  she  was  in  the  employment 
of  the  Pullman  Company  and  was  at  work  in  one  of  its  cars,  and 
there  is  no  force  in  the  contention  that  the  court  erred  in  not  telling 
the  jury  that  she  must  have  been  in  the  discharge  of  her  duties  as  an 
employee.  Appellant,  in  its  presentation  of  the  issues,  in  one  of  the 
special  charges  given  by  the  court,  used  almost  the  same  language 
used  by  the  court.  The  evidence  showed  that  Kate  Tracy  was  in  the 
discharge  of  her  duties  as  employee  of  the  Pullman  Company  when 
she  was  injured. 

The  ninth  and  tenth  assignments  of  error  do  not  point  out  any 
error  that  is  being  assailed  and  are  too  indefinite  and  general  to  be 
considered. 

Appellant  has  no  ground  for  complaint  in  that  the  charge  con- 
ditioned the  injured  party's  right  to  recover  on  evidence  that  she  had 
not  assumed  the  risks  of  the  collision  of  the  cars.  It  added  to  her 
burdens  unnecessarily,  and  the  eleventh  assignment  of  error  is  over- 
ruled. 

The  court  gave  a  charge,  requested  by  appellant,  in  which  the  jury 
was  instructed  that  the  evidence  did  not  show  that  plaintiff's  back  was 
strained  and  torn,  or  the  functions  of  her  kidneys  and  bladder  im- 
paired, or  sides  injured,  or  that  she  suffered  partial  paralysis  of  the 
arms,  and  afterwards  withdrew  it,  with  the  admonition  that  the  jury 
should  not  consider  it.  This  action  is  made  the  subject  of  the  twelfth 
assignment  of  error.  There  was  evidence  tending  to  show  that  the 
plaintiff  was  hurt  in  her  back,  an4  that  her  arms  were  partially  para- 
lyzed and  the  charge  was  improperly  given,  and  the  error  could  only 
be  remedied  by  its  withdrawal.  Its  withdrawal  could  not  have  led  the 
jury  to  believe  that  all  the  injuries  were  inflicted,  because  the  jury, 
in  the  eleventh  special  instruction,  were  told  that  the  injured  party 
had  not  befti  hurt  in  her  bladder  and  kidneys,  or  her  hearing  impaired 
or  arms  paralyzed.  Appellant  should  not  be  allowed  to  profit  by  the 
withdrawal  of  an  improper  charge  which  it  had  induced  the  court  to 
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place  before  the  jury.    It  can  not  be  heard  to  say  that  the  withdrawal 
of  its  erroneous  charge  injured  its  cause. 

Special  charges  embodying  every  feature  of  the  charges,  the  refusal 
of  which  is  complained  of  in  the  thirteenth  and  fourteenth  assignments 
of  error,  were  given  by  the  court  to  the  jury  and  those  assignments 
of  error  are  overruled. 

.The  fifteenth,  sixteenth  and  seventeenth  assignments  of  error  are 
overruled.    The  verdict  is  sustained  by  the  evidence. 

The  judgment  as  between  appellant  and  Kate  Tracy  is  afiSrmedy  but 
it  is  reversed  as  between  appellant  and  the  Pullman  Company,  and  the 
cause  is  remanded  for  a  trial  of  the  issues  between  them. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 

Writ  of  error  refused. 


D.  M.  Willsok  et  al.  v.  J.  L.  Crawfobd  et  al. 

Decided  May  26,  June  16,  1910. 

1. — Luid  Agent— ConunitiioiLi — Sale — ^Performanoe. 

Agents  for  the  sale  of  land  were  entitled  to  the  commissions  agreed  upon 
when  they  procured  a  purchaser  able  and  willing  to  buy  on  the  owner's  terms, 
but  who,  after  agreeing  to  take  the  land,  refused  to  carry  out  the  purchase 
because  the  seller  could  not  give  possession  by  reason  of  having  made  a  lease 
of  the  premises  to  another. 

S. — Same — Commissioni  Out  of  Beflned  Payment — ^Eesoisslon  of  Sale. 

A  land  agent  having  negotiated  a  sale  for  part  cash  and  notes  secured 
by  vendor's  lien,  agreed  that  his  sommission  might  be  paid  out  of  the  first 
purchase  money  note  (or,  as  he  claimed,  on  its  maturity).  The  purchaser 
was  unable  to  meet  the  note  when  due  and  reconveyed  the  land  to  the 
vendor  on  the  latter's  agreement  to  a  rescission  and  surrender  of  his  notes. 
Held  that  the  vendor  became  liable  thereby  to  the  land  agent  for  his  com- 
mission. 

ON    MOTION   FOB   REHKABINO. 

8. — ^Pleading — ^Varianoe. 

Where  the  evidence  establishes  the  substantive  facte  forming  the  basis  of 
the  cause  of  action  alleged,  a  departure  from  the  allegations  in  merely  subsi- 
diary or  evidentiary  facts  does  not  constitute  a  fatal  variance. 

4. — ^Pleading — ^Defects  Supplied  by  Answer. 

Omissions  in  plaintifiTs  pleadings  may  be  supplied  by  the  allegations  of 
the  answer. 

5. — Pleading — Case  Stated. 

Plaintiffs  seeking  to  recover  commissions  for  negotiating  a  sale  of  land  for 
defendant  alleged  that  they  had  procured  a  purchaser  ready,  willing  and  able 
to  take  the  land  at  defendant's  price,  but  that  the  latter  had  refused  to  execute 
the  deed  and  to  pay  their  commission.  Defendants  answered  that  the  sale 
was  not  consummated  because  the  purchaser  refused  to  carry  it  out  on  the 
ground  that  he  could  not  get  possession.  It  was  proven  that  the  sale  mis- 
carried because  the  purchaser  refused  to  accept  the  deed  aijd  pay  the  price 
by  reason  of  the  existence  of  an  outstanding  lease  of  the  propefty  to  another 
which  prevented  his  getting  immediate  possession.  Held,  that  there  was  no 
fatal  variance  between  the  allegations  and  proof  of  plaintiffs;  that  the 
substance   of   their   cause   of   action   alleged   was   proven,   in   that   they   found 
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a  purchaser  and  were  denied  their  commissions;  and  that  the  answer  showing 
why  tiie  sale  failed  showed  no  defense. 

6. — Contraot  to  Sell  Land— OTLtstandingT  Lease. 

One  agreeing  to  huy  land  was  under  no  obligation  to  take  and  pay  for  it 
when  he  could  not  get  immediate  possession  because  of  an  existing  lease  of 
part  thereof  for  another  year,  of  which  he  was  ignorant  when  he  contracted 
to  buy;  and  the  trade  not  being  consummated  for  that  reason,  the  land  agent 
who  had  negotiated  it  for  the  owner  without  knowledge  of  the  outstanding 
lease  was  entitled  to  hii  commissions. 

7. — ^Notice— Fossetslon  of  Tenant. 

A  land  agent  negotiating  for  the  owner  a  sale  of  land  with  knowledge  that 
an  outstanding  lease  would  prevent  immediate  possession  by  the  purchaser, 
would  not  earn  his  commission  except  by  presenting  a  buyer  willing  to  take 
it  subject  to  such  lease.  But  possession  of  the  land  by  a  tenant  of  the  owner 
would,  it  seems,  be  constructive  notice  to  such  agent  only  of  the  tenant's  rights 
for  the  current  year,  not  of  an  unrecorded  lease  for  a  year  in  addition.  At 
least  the  burden  of  proving  notice,  and  possession  by  the  tenant  as  constructive 
notice,  was  on  the  defendant  resisting  the  action  for  recovery  of  commissions, 
he  having  authorized  the  negotiation  of  a  sale  without  qualifications. 

Appeal  from  the  County  Court  of  Wise  County.  Tried  below  before 
Hon.  C.  V.  Terrell. 

McMurray  &  Oetiys,  for  appellants. — ^The  proof  wholly  fails  to  show 
that  Powers  was  ready  and  willing  to  buy  the  land  and  pay  defendants 
price  therefor;  but  shows,  on  the  contrary,  that  he,  on  learning  all  the 
facts  concerning  the  place,  refused  to  purchase  same  at  the  price 
defendants  had  agreed  to  sell  it  for.  Moss  ft  Baley  v.  Wren,  120  S. 
W.,  847;  Duval  v.  Moody,  60  S.  W.,  269;  Burch  v.  Hester  ft  Lawhom, 
109  S.  W.,  399. 

The  contract  between  plaintiffs  and  defendants  was  that  plaintiffs 
were  to  have  $1  per  acre  commission  for  the  "sale"  of  the  land ;  and,  as 
the  prospective  purchaser  refused  to  execute  any  written  contract  or 
memorandum  to  purchase  the  land,  there  was  no  valid  sale,  and  plain- 
tiffs could  not  have  earned  any  commissions  under  their  contract  with 
defendants  until  a  sale  was  made.  Morris  v.  Gaines,  82  Texas,  255; 
Moore  v.  Powell,  25  S.  W.,  472;  Brock  v.  Jones,  8  Texas,  78. 

As  a  portion  of  the  land  was  occupied  by  a  renter,  which  fact  was 
known  to  the  purchaser,  who  lived  right  by  it,  and  he  was  informed 
of  the  extent  of  the  rental  term  before  the  trade  was  closed,  such 
occupancy  of  the  tenant  would  not  be  a  breach  of  right  of  possession 
in  a  deed;  since  the  occupant,  under  those  circumstances,  becomes  the 
vendee's  tenant  from  the  delivery  of  the  deed,  in  the  absence  of  any 
other  agreement.  Baldwin  v.  Smith,  119  S.  W.,  Ill;  11  Cyc,  1119-20; 
Lindley  v.  Dakin,  13  Ind.,  388. 

B.  E,  Carswell  and  Robert  Carswell,  for  appellees. — Plaintiffs  had 
complied  with  their  undertaking  to  find  a  purchaser,  and  were  not 
responsible  for  defendants'  inability  to  give  possession.  Brackenridge 
V.  Claridge,  91  Texas,  527;  Gibson  v.  Gray,  43  S.  W.,  925;  Smye  v. 
Groesbeck,  73  S.  W.,  927 ;  19  Cyc,  246. 

The  existence  of  the  lease  and  consequent  inability  to  give  possession 
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was  a  material  impairment  of  the  marketable  character  of  the  title. 
Roberts  v.  McFadden,  74  S.  W.,  109;  Baldwin  v.  Smith,  119  S.  W.,  111. 
Plaintiffs  were  entitled  to  their  commissions  on  the  sale  cancelled 
by  defendants.  Nunez  v.  Dautel,  19  Wall.,  560  j  Crokers  v.  Holmes,  65 
Me.,  195;  Randall  v.  Johnson,  59  Miss.,  317. 

HODGES,  Associate  Justice. — Appellants  were  the  owners  of  a 
tract  of  1,300  acres  of  land  situated  in  Cooke  County,  Texas.  The 
appellees  were  real  estate  brokers,  with  whom  the  land  had  been  listed 
for  sale.  This  suit  is  by  appellees  to  recover  commissions  on  three 
different  sales  made  of  different  portions  of  this  tract  of  land.  A  trial 
in  the  court  below  resulted  in  a  judgment  for  the  appellees  for  $568.00 
as  commissions  on  one  sale  of  568  acres  made  to  D.  L.  Powers^  and 
in  favor  of  the  appellants  as  to  the  other  two  claims. 

With  reference  to  the  sale  made  to  Powers,  the  evidence  shows  that 
through  the  efforts  of  the  appellees  the  owners  and  the  purchaser  were 
brought  together,  and  that  they  agreed  upon  the  price  and  terms  of 
payment,  but  that  Powers,  upon  learning  that  about  35  acres  of  the 
land  had  been  rented  to  a  tenant  for  the  succeeding  year,  declined  to 
complete  the  purchase.  A  majority  of  the  court  is  of  the  opinion  that 
the  appellees  were  nevertheless  entitled  to  their  commissions  of  $1  per 
acre,  the  amount  previously  agreed  upon,  and  that  this  portion  of 
the  judgment  should  be  affirmed. 

Appellees  have  filed  a  cross-assignment  of  error  attacking  that  por- 
tion of  the  judgment  denying  a  recovery  for  a  sale  made  to  J.  A. 
Adams  &  Sons.  As  to  tliis  transaction  the  evidence  shows  the  follow- 
ing facts:  About  December  3,  1906,  appellees  negotiated  the  sale  of  a 
portion  of  the  1,300  acres  tract  to  J.  A.  Adams  &  Sons  for  $5,368.00, 
of  which  $500  was  to  be  paid  in  cash  and  the  remainder  in  ten  equal 
annual  installments.  When  the  sale  was  consummated  and  the  deed 
passed  there  was  an  agreement  between  the  parties  to  this  suit  that 
appellees  should  wait  for  their  commissions  till  the  first  note  matured. 
There  is  some  conflict  in  the  testimony  as  to  what  the  details  of  that 
agreement  were.  According  to  the  testimony  of  the  appellants,  ap- 
pellees agreed  to  take  their  commissions  out  of  the  first  note  when  it 
was  paid.  This  is  disputed  by  the  version  given  by  the  appellees,  their 
contention  being  that  they  only  agreed  to  wait  until  that  note  matured 
for  their  commissions.  However  this  may  be,  we  do  not  think  the 
difference  in  the  two  versions  is  material  as  affecting  the  right  of 
appellees  to  recover.  It  seems  that  when  the  first  note  did  mature  the 
Adams  people  were  not  able  to  pay  it,  and  by  an  agreement  entered 
into  between  them  and  the  appellants,  the  latter  took  a  conveyance  of 
the  land  back  and  cancelled  all  the  notes  which  had  theretofore  been 
given.  Upon  this  being  done  appellees  were  clearly  entitled  to  their 
commissions  for  having  made  the  sale.  That  the  first  note  might  have 
been  collected  by  an  enforcement  of  the  vendor's  lien  retained  is  not  dis- 
puted. That  it  was  not  so  collected  on  account  of  the  election  of  the 
appellants  to  rescind  the  sale  and  resume  ownership  of  the  land  is 
equally  as  certain.  Appellants  could  not  in  this  way  defeat  the  claim  of 
the  appellees  to  commissions  after  having  availed  themselves  of  the 
services  of  the  latter  in  bringing  about  a  satisfactory  sale  of  their  land. 
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trnder  this  state  of  facts  the  court  should  have  rendered  judgment  for 
the  appellees  for  the  amount  of  their  commissions,  $568.00.  That  por- 
tion of  the  judgment  denying  this  recovery  is  reversed,  and  judgment 
will  here  be  rendered  in  favor  of  appellees  accordingly. 

The  judgment  of  the  County  Court  is  therefore  affirmed  in  part  and 
reversed  and  rendered  in  part. 

ON  MOTION  FOR  REHEARING. 

As  will  be  observed  from  the  original  opinio^  in  this  case,  the  af- 
firmance of  that  portion  of  the  judgment  of  the  trial  court  awarding 
a  recovery  in  favor  of  the  appellees  was  not  concurred  in  by  all  the 
members  of  this  court.  The  writer  was  at  that  time  inclined  to  hold 
that  under  the  pleadings  the  evidence  did  not  support  the  judgment. 
When  the  motion  for  rehearing  was  filed,  and  also  one  asking  that  the 
issue  upon  which  the  disagreement  occurred  be  certified  to  the  Supreme 
Court,  the  latter  motion  was  granted.  Since  then  the  writer  has,  upon 
further  investigation,  reached  the  conclusion  that  he  was  in  error  and 
that  the  view  taken  by  the  majority  was  the  correct  one.  This  dissent 
having  been  withdrawn,  the  order  granting  the  motion  to  certify  will 
be  set  aside  and  that  motion  overruled.  We  will  now  discuss  the  mo- 
tion for  rehearing. 

Only  that  feature  of  the  motion  will  be  nbticed  which  relates  to  the 
affirmance  of  the  judgment  of  the  trial  court,  in  which  the  appellees 
were  given  $568.00  as  commissions  for  negotiating  a  sale  of  a  tract  of 
land  to  Powers.  The  contention  here  made  is  that  the  judgment  is 
unsupported  by  the  pleadings  and  the  evidence.  It  is  not  claimed  that 
there  is  any  defect,  fundamental  or  otherwise,  in  the  statement  of  the 
cause  of  action,  but  that  the  testimony  does  not  sustain  the  case  made 
by  the  pleadings.  The  earnestness  and  ability  with  which  counsel  for 
appellants  urge  the  propositions  upon  which  they  rely  demand  a  more 
extended  discussion  than  was  given  in  the  original  opinion. 

Succinctly  stated,  the  cause  of  action  as  set  forth  in  the  petition  and 
made  by  the  evidence,  is  the  breach  of  a  contract  to  pay  certain  com- 
missions for  negotiating  the  sale  of  a  tract  of  land.  The  original 
petition,  after  alleging  the  execution  of  the  contract  by  which  the  plain- 
tiffs were  engaged  for  stipulated  commissions  to  sell  certain  real  estate, 
proceeds:  "Plaintiffs  on  or  about  January  1,  1907,  procured  as  a  pur- 
chaser for  said  land,  one  D.  L.  Powers,  who  was  then  ready,  willing  and 
able  to  purchase  the  same  and  to  pay  the  $1,000  cash,  and  to  execute 
said  notes  for  the  deferred  payments.  .  .  .  That  although  plain- 
tiffs had  so  procured  such  purchaser  for  said  land,  D.  L.  Powers,  who 
was  ready,  willing  and  able  to  purchase  said  land  on  said  terms,  that 
said  defendants  had  so  agreed  with  plaintiffs  to  sell  the  same,  yet  the 
said  defendants  thereafter,  on  said  dates,  refused  to  comply  with  their 
said  agreement  and  to  execute  to  said  powers  a  deed  of  conveyance  for 
said  land  and  to  receive  from  him  the  cash  payment  and  the  said 
notes  for  the  deferred  pa3rments.  Wherefore  plaintiffs  say  that  defend- 
ants promised  and  became  liable  to  pay  them  as  said  commissions 
$568.00,^'  etc.  After  a  general  denial  and  other  special  averments,  ap- 
pellants answered  as  follows :  "That  it  was  not  on  account  of  any  fault 
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of  those  Baid  defendants  that  said  Powers  refused  to  consninmate  said 
sale,  but  on  account  of  his  own  refusal  to  consummate  the  agreement 
according  to  the  terms  of  said  agreement  by  said  defendants^  and  be- 
cause said  Powers  could  not  get  possession  of  said  land  as  soon  as 
the  deed  was  made/'  The  facts  proved  upon  the  trial  show  that  the 
land  was  placed  in  the  hands  of  the  appellees  for  sale,  and  that  their 
commission  was  to  be  $1  per  acre.  It  had  been  listed  with  the  appel- 
lees for  sale  at  $25  per  acre.  Powers,  however,  had  declined  to  pay 
that  sum,  but  offered  $23.60  per  acre.  Through  the  efforts  of  the  appel- 
lees. Powers  and  the  appellants  were  broughts  together  about  the  last 
of  December,  1906,  and  they  agreed  upon  the  terms  offered  by  Powers. 
Nothing  at  the  time  was  said  about  when  possession  should  be  given. 
At  that  time  a  part  of  the  land,  35  acres,  had  been  rented  to  one 
Turner  for  the  year  1907.  After  Powers  and  the  appellants  had  agreed 
upon  the  price  and  terms  of  the  sale,  but  before  the  deed  was  exe- 
cuted or  any  payments  made.  Powers  inquired  if  he  could  get  posses- 
sion of  all  the  land  on  January  Ist,  1907.  He  was  informed  by  one 
of  the  appellants  that  35  acres  of  it  had  been  rented  to  Turner  for  the 
year  1907.  Powers  thereupon,  and  for  that  reason,  declined  to  com- 
plete the  purchase  and  take  the  land.  Upon  that  issue  Powers  testified 
as  follows:  "I  made  trade  with  Crawford  and  Neely,  and  went  with 
Crawford  to  see  Leonard  to  close  the  trade.  When  the  trade  was 
stated  to  Leonard  he  agreed  to  it;  I  wrote  a  check  for  $500.00  as  a 
forfeit,  and  just  before  delivering  it  I  asked  Leonard  if  I  could  get 
possession  by  January  1st,  1907.  He  replied  that  he  had  rented  35 
acres  to  one  Turner  for  1907,  and  that  I  would  have  to  make  arrange- 
ments with  Turner  for  the  possession  of  that  part.  I  then  told  him 
I  did  not  want  it  unless  I  could  get  possession  of  all  the  land  by  the 
1st  of  January,  1907.  He  replied  that  he  could  not  give  possession  of 
the  35  acres,  and  I  then  destroyed  the  check  and  walked  away.  I  was 
then  able,  willing  and  ready  to  carry  out  the  trade  I  made  with  Craw- 
ford and  Tfeely.  ...  I  did  not  ask  anything  about  getting  pos- 
session of  the  land  until  I  had  agreed  on  the  price  and  went  to  Willson 
and  Leonard  to  finally  consummate  the  deal.*'  The  only  evidence 
bearing  upon  the  question  as  to  whether  the  appellees  or  Powers  knew 
that  the  land  had  been  rented  was  that  of  Neely,  one  of  the  appellees, 
who  testified:  "I  did  not  tell  Powers  anything  about  the  place,  or  any- 
thing about  its  being  rented.  He  was  living  right  there  by  it,  and 
knew  the  place.    He  was  living  there  within  200  or  300  yards  of  it.'* 

There  are  two  propositions  embraced  in  the  argument  of  counsel 
for  appellants.  The  first  is  that  the  evidence  upon  which  the  judgment 
is  founded  does  not  correspond  with  the  material  averments  of  the 
petition.  The  second  is  that  without  reference  to  the  variance  between 
the  dlegaia  and  probaia,  the  undisputed  evidence  shows  that  the  fail- 
ure to  complete  the  sale  was  not  due  to  any  cause  for  which  the 
appellants  were  responsible,  but,  on  the  contrary,  to  the  refusal  of  the 
customer.  Powers,  to  accept  the  terms  offered. 

In  support  of  the  first  proposition,  attention  is  called  to  the  fact 
that  the  petition  alleges  that  the  failure  of  the  parties  to  consummate 
the  sale  was  due  to  the  refusal  of  the  appellants  to  execute  the  deed 
and  accept  the  purchase  price,  whereas  the  evidence  shows  that  it  was 
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because  of  the  refusal  of  Powers,  the  purchaser,  to  take  the  land  on 
account  of  his  inability  to  get  actual  possession  of  the  entire  tract  on 
the  1st  day  of  January  following.  As  sustaining  this  proposition  we 
are  referred  to  that  line  of  cases  holding  that  facts  not  pleaded,  though 
proven,  can  not  form  the  basis  of  a  judgment.  That  rule,  the  sound- 
ness of  which  can  not  be  questioned,  manifestly  has  reference  to  those 
substantive  facts  upon  which  the  cause  of  action  rests.  It  has  no  ap- 
plication to  the  mere  variance  in  the  details  of  the  evidence  by  which 
those  ultimate  facts  are  to  be  established.  The  fundamental  error 
arising  from  permitting  a  recovery  upon  proof  of  substantive  facts 
different  from  those  pleaded  consists,  not  so  inuch  in  the  condition  of 
variance  between  the  allegations  and  the  proof,  but  in  the  failure  to 
establish  the  cause  of  action  asserted ;  not  in  proving  something  differ- 
ent from  that  alleged,  but  in  not  proving  that  which  is  alleged.  Judg- 
ments procured  in  violation  of  that  rule  would,  in  effect,  be  obtained 
without  any  pleading;  for  if  one  may  procure  a  judgment  upon  proof 
of  facts  different  from  those  alleged,  his  attitude  before  the  court  is 
not  aided  by  having  alleged  facts  which  he  makes  no  effort  to  estab- 
lish. The  failure  to  distinguish  between  the  substantive  facts  forming 
the  basis  of  the  cause  of  action  and  those  matters  of  purely  evidentiary 
detail  has  been  the  fruitful  cause  of  much  controversy  in  appeals  like 
the  present.  The  practice  of  pleading  specifically  what  may  be  termed 
subsidiary  facts — ^that  is,  those  which  would  otherwise  be  regarded  as 
included  by  implication  in  some  general  substantive  averment — is,  when 
done  or  required,  intended  for  the  benefit  of  the  opposing  party,  in 
order  that  he  may  be  apprised  of  the  particular  line  of  evidence  he  will 
be  called  upon  to  meet.  Here  a  departure  in  the  proof  from  the  facts 
pleaded  is  not  a  fimdamental  defect  in  the  proceedings  which  would 
render  the  judgment  invalid,  but  merely  a  variance  which  the  opposing 
party  might  waive  by  his  acquiescence,  or  failure  to  object  to  the  testi- 
mony at  the  proper  time.  The  mere  specification  of  subsidiary  facts 
in  the  pleadings  does  not  make  them  substantive  averments  when  they 
otherwise  would  not  be  such  in  the  general  statement  of  the  cause  of 
action.    Let  us  apply  those  principles  to  the  case  before  us. 

When  dissected,  the  petition  in  this  case  states  substantially  the  fol- 
lowing: 1.  The  contract  whereby  the  plaintiffs  were  engaged,  at  a  stipu- 
lated commission,  to  sell  the  appellants'  land.  2.  The  performance  of 
the  service  undertaken  by  the  appellees.  3.  The  breach,  that  is,  the 
failure  of  the  appellants  to  pay  the  agreed  commissions.  4.  The  dam- 
ages. The  objection  on  the  ground  of  variance  between  the  allegata 
and  probata  here  made  can  apply,  if  at  all,  only  to  the  portion  of  the 
petition  embraced  in  the  second  of  the  above  subdivisions.  It  may 
be  true  that  having  stated  that  they  contracted  to  sell  the  land,  the 
plaintiffs  were  required  to  also  state  that  the  sale  had  been  made 
through  their  efforts,  or  that  they  had  procured  a  purchaser  who  was 
ready,  willing  and  able  to  purchase  upon  the  terms  proposed,  and  that 
the  sale  was  not  completed  for  some  cause  for  which  the  appellants 
were  responsible.  The  latter  course  was  adopted.  But  it  is  claimed  that 
the  pleadings  set  out  one  dereliction  on  the  part  of  the  appellants  as 
such  cause,  while 'the  proof  shows  another;  that  they  alleged  that  the 
appellants  refused  to  make  the  deed  and  accept  the  purchase  price,  and 


586  Texas  Civil  Appeals  Reports,  Vol.  61.  [June, 

have  proved  that  the  sale  failed  on  account  of  the  inability  of  appel- 
lants to  deliver  possession.  No  objection  was  at  the  time  made  to  the 
proffered  testimony^  and  the  question  was  not  raised  till  after  judgment 
was  rendered.  The  petition  in  that  connection  does  say  that  the  appel- 
lants refused  to  comply  with  their  agreement.  This  averment,  stand- 
ing alone,  and  in  the  absence  of  a  special  exception,  would  have  been 
suflBcient  to  admit  proof  of  any  facts  tending  to  show  such  refusal  or 
failure.  The  particular  reason  why  the  sale  was  not  completed  was 
of  minor  importance.  The  addition  in  the  petition  in  that  connection 
of  the  words  "and  to  execute  to  Powers  a  deed,'^  etc.,  did  not  affect  the 
substance  of  the  averment  of  refusal  on  the  part  of  appellants. 

But  there  is  perhaps  a  stronger  reason  why  this  objection  is  not  now 
tenable.  It  is  a  well  established  rule  that  the  omissions  in  the  plead- 
ings of  one  party  may  be  cured  by  the  allegations  of  the  other.  Melton 
V.  Beasley,  121  S.  W.,  674,  and  cases  cited;  Towns,  Texas  Plead.,  273. 
In  this  instance  the  reason  why  the  sale  was  not  completed,  the  refusal 
of  Powers  to  take  the  land  because  of  inability  to  get  possession  of  all 
of  it  upon  the  execution  of  the  deed,  is  set  up  in  the  appellants'  an- 
swer. Whatever  may  have  been  the  defect  in  the  pleadings  of  the 
plaintiffs,  the  pleadings  of  both  parties,  taken  as  a  whole,  were  amply 
sufficient  to  admit  the  proof  and  support  the  judgment  rendered. 

We  come  then  to  the  next  question,  does  the  evidence  show  a  right 
of  recovery?  In  other  words,  did  the  appellees  produce  a  customer  in 
Powers,  who  was  ready,  willing,  and  able  to  take  the  land  upon  the 
terms  proposed?  The  controversy  upon  this  issue  may  be  narrowed 
to  the  inquiry,  what  were  the  terms  proposed?  No  question  is  made 
of  the  willingness  and  ability  of  Powers  to  take  the  land  at  the  price 
and  upon  the  terms  of  payment  demanded.  But  he  was  unwilling  to 
take  it  burdened  with  a  lease  of  a  part  of  it  for  one  year.  Grenerally 
when  one  purchases  land,  the  acquisition  of  title  carries  with  it  com- 
plete dominion  and  the  right  of  pedal  possession  within  a  reasonable 
time,  and  in  the  absence  of  some  stipulation,  or  agreement,  to  the  con- 
trary, this  is  what  every  purchaser  may  regard  as  being  embraced  in 
a  proposal  to  sell  land.  This  right  of  immediate  possession  may  be 
said  to  have  been  included  in  the  general  terms  proposed  by  the  appel- 
lants when  they  placed  their  land  in  the  hands  of  the  appellees  for  sale 
without  any  qualifications  or  restrictions.  Powers  had  a  right  to  expect 
as  much  when  he  accepted  the  offer  to  sell.  His  refusal  to  complete  the 
eale  upon  being  told  that  he  could  not  get  possession  of  the  entire 
tract  for  a  year  did  not  make  him  any  the  less  a  customer  ready, 
willing  and  able  to  purchase  upon  the  terms  implied  in  the  general  and 
unqualified  offer  to  sell  made  by  the  appellants.  The  lease  to  Turner 
for  one  year,  while  not  strictly  a  defect  in  the  title  of  appellants,  nor 
an  interference  with  the  constructive  possession  which  a  conveyance  of 
the  legal  title  would  have  vested  in  Powers,  was  nevertheless  an  estate 
for  a  term  which  had  been  carved  out  of  that  which  Powers  was  to 
get,  and  to  that  extent  detracted  from  the  rights  which  he  would  have 
acquired  by  the  deed.  It  is  true  that  if  the  appellees  undertook  to  sell 
the  land  with  a  knowledge  of  this  situation,  they  would  not  be  entitled 
to  recover.  In  such  an  event  it  was  their  duty  to  disclose  that  fact  to 
their  prospective  purchaser,  and  their  failure  to  do  so  would  have  been 
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a  dereliction  BufiScient  to  defeat  their  right  to  commissions  in  the  ab- 
sence of  a  completed  sale.  It  is  not  claimed  that  they  had  any  actual 
notice  of  the  existence  of  the  Turner  lease,  but  that  they  had  construc- 
tive notice.  To  establish  this  reliance  is  probably  placed  upon  the 
assumption  that  Turner  was  in  possession.  The  record  fails  to  show 
this,  and  we  can  not  indulge  that  presumption.  But  assuming  that 
he  was  in  possession,  we  can  not  say,  as  a  matter  of  law,  that  such  a 
situation  would  be  notice  to  them  that  he  had  a  term  extending  over 
another  year.  However,  that  question  is  not  involved  and  need  not  here 
be  decided.  If  appellants  concede  that  there  was  a  lease  to  Turner 
which  interfered  with  the  possessory  rights  of  the  purchaser,  and  that 
this  defeated  the  sale,  then  we  think  it  devolved  upon  them  to  show 
that  the  appellees  knew  of  that  situation.  This  they  have  not  done. 
Hence,  we  conclude  that  appellees  were  entitled  to  their  commissions 
upon  the  showing  made  in  the  record  before  us. 
The  motion  is  overruled. 

Affirmed  in  pari  and  reversed  and  rendered  in  part* 


Pacific  Express  Company  v.  Mrs.  Thomas  Gathright. 

Decided  June  16,  1910. 

1.— Carrier — Shipment  of  Corpse — ^Undertaker's  ChATgtn, 

Evidence  considered  and  held  insufficient  to  show  an  agreement  by  an 
express  company  to  discharge  the  undertaker's  claim  for  which  the  corpse  was 
held  and  to  ship  the  body  to  the  widow  for  interment  at  the  place  of  residence, 
collecting  such  charges  on  delivery. 


No  duty  rested  on  a  carrier  by  law  to  discharge  or  guarantee  payment  of 
a  claim  of  the  undertaker  holding  possession  of  a  corpse,  in  order  to  obtain 
it  for  shipment  to  relatives  for  interment.  If  the  undertaker  refused  to  sur- 
render possession  for  shipment  with  charges  collectible  on  delivery,  it  was 
the  duty  of  the  shipper  to  arrange  them  in  order  that  the  carrier  might  get 
possession,  and  until  this  was  done  the  latter  incurred  no  liability  for  delay 
of  the  shipment. 

8.— ^/ontraot — Svidence — Cnstom. 

Where  no  contract  by  defendant  was  shown,  proof  of  a  custom  to  make 
such  contracts  was  irrelevant. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  W.  T.  Simmons. 

James  L.  Minnis,  W.  R.  Sawyers  and  Spoonis,  Thompson  dc  Barwise, 
for  appellant. 

Wynn  &  Turner,  for  appellee. 

No  briefs  reached  the  reporter. 

LEVY,  Associate  Justice. — Appellee  sued  for  damages  for  failing 
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to  promptly  ship  the  body  of  her  deceased  husband,  claiming  that 
appellant,  through  its  agents  at  El  Paso  and-  Fort  Worth,  and  in 
accordance  with  instructions  from  its  agent  at  El  Paso  to  its  agent  at 
Port  Worth  to  see  appellee  and  arrange  for  the  shipment  of  the  corpse, 
contracted  to  promptly  ship  the  said  corpse  from  El  Paso  to  Port 
Worth  upon  a  guarantee  of  payment  at  destination  of  the  express  and 
undertakers  charges  by  Leon  Gross  for  Washer  Brothers  in  her  behalf. 
In  accordance  with  the  verdict  of  a  jury,  judgment  was  entered  for 
appellee. 

The  eighth  and  fifteenth  assignments  are  here  considered  together 
for  the  purposes  of  the  ruling.  The  eighth  assignment  complains  of 
the  court's  charge  as  authorizing  a  recovery  on  an  issue  not  warranted 
by  the  proof,  and  the  fifteenth  assignment  complains  of  the  refusal  of 
the  court  to  grant  a  new  trial  because  the  verdict  of  the  jury  is  not 
warranted  by  the  evidence.  The  point  is  that  the  proof  did  not  war- 
rant a  recovery  by  appellee  against  appellant  based  on  a  contract  of 
shipment  of  the  corpse  C.  0.  D.  the  undertaker's  charges.  The  case 
was  tried  on  the  theory,  and  such  finding  submitted  to  the  jury,  that 
the  appellee  entered  into  a  contract  with  the  appellant,  through  its 
local  agents,  by  the  terms  of  which  the  appellant  agreed  to  promptly 
ship  the  corpse  of  Thomas  Gathright  from  El  Paso  to  Port  Worth, 
upon  a  guarantee  of  payment  at  destination  of  the  express  and  under- 
taker's charges  by  Leon  Gross,  for  Washer  Brothers,  in  her  behalf.  It 
could  not  be  said,  we  think,  from  the  testimony,  that  a  contract  was 
made  by  appellant  to  ship  or  undertake  the  shipment  of  the  corpse  C. 
0.  D.  the  undertaker's  charges  at  destination.  And  it  follows  that  the 
assignments  must  be  sustained.  In  the  particular  facts  of  the  case  it 
is  shown  that  Thomas  Gathright,  the  husband  of  appellee,  died  in  El 
Paso,  Texas,  on  December  7,  1907,  in  the  forenoon,  at  a  hotel,  and  the 
control  of  the  corpse  was  turned  over  to  a  firm  of  imdertakers  by  the 
hotel  authorities.  It  appears  that  a  member  of  the  firm  of  under- 
takers had  information  that  the  wife  of  deceased  resided  in  Fort  Worth, 
and  he  went  to  the  express  office  of  appellant  and  told  the  express  agent 
of  the  death  and  informed  him  that  there  were  undertakers*  charges 
against  the  body,. and  told  him  the  amount  of  the  charges,  and  asked 
him  to  have  the  agent  at  Fort  Worth  to  arrange  with  appellee  for  the 
shipment  of  the  corpse,  to  Fort  Worth.  It  appears  that  the  undertakers 
were  unwilling  to  deliver  up  the  corpse  or  ship  the  same  until  their 
charges  were  satisfied  or  satisfactorily  arranged  for,  and  there  was  no 
tender  or  offer  of  the  body  by  the  undertakers  at  the  time  for  shipment 
by  appellant.  Upon  this  request  by  and  at  the  instance  of  the  under- 
taker, the  agent  at  El  Paso  at  once  wired  the  agent  at  Fort  Worth, 
*^See  Mrs.  Gathright,  1300  Ninth  Street,  arrange  for  shipment  corpse 
Thomas  Gathright,  advise  me  by  wire."  Acting  on  the  telegram,  and 
in  behalf  of  appellee,  Leon  Gross,  for  Washer  Brothers,  agreed  to 
guarantee  the  payment  at  destination  of  the  charges  necessary  to  have 
the  remains  shipped  to  Fort  Worth,  and  so  informed  the  agent  at  Fort 
Worth,  and  the  said  agent  then  sent  a  reply  telegram  to  the  agent  at 
El  Paso,  "Forward  corpse  collect ;  charges  guaranteed ;  advise  me  if 
0.  K.''  Neither  appellee  nor  Gross  nor  the  Fort  Worth  agent  knew 
at  the  time  of  the  message  that  there  were  undertakers'  charges.    The 
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agent  at  El  Paso,  after  receiving  the  reply  telegram,  notified  the  under- 
takers and  told  them  it  was  a  guarantee  of  express  charges  only,  and 
the  undertakers  refused  to  let  the  body  go  until  their  charges  were 
guaranteed  or  paid.  Appellee  did  not  know  that  the  body  was  not 
shipped  till  the  9th  of  the  month,  when  she  got  on  the  train  and  went 
to  El  Paso,  paid  the  undertakers'  charges  and  buried  her  husband  there. 
Appellee  at  the  time,  it  is  seen,  was  not  in  a  position  to  unconditionally 
deliver  or  tender  to  appellant,  as  a  common  carrier,  the  corpse  for 
shipment,  nor  the  appellant  on  her  tender  to  assume  dominion  over 
the  corpse  for  purposes  of  shipment.  The  undertakers'  consent  to  the 
surrender  of  possession  of  the  corpse  then  in  their  control  was  neces- 
sary, and  they  were  necessary  parties  to  any  agreement  looking  to  a 
delivery  for  shipment.  Appellee,  therefore,  in  order  to  be  in  a  position 
to  effectuate  a  contract  of  shipment  by  delivery  of  the  body  to  appel- 
lant, or  place  appellant  in  a  position  to  assume  dominion  over  the 
corpse  for  purposes  of  shipment,  must  satisfy  the  undertakers'  charges 
by  payment  or  in  some  way  satisfactory  to  them.  In  this  situation  it 
was  not  the  legal  duty  of  appellant  as  a  common  carrier,  in  anticipation 
of  the  shipment,  to  itself  either  pay  or  guarantee  for  appellee  the  pay- 
ment of  undertakers'  charges,  any  more  so  than  any  lien  or  mortgage 
on  personalty  generally,  as  not  within  the  scope  of  their  charter  as  a 
common  carrier.  It  also  is  not  a  duty  imposed  by  the  common  law 
on  appellant  as  a  common  carrier  to  agree  to  become  the  agent  of  the 
undertakers  to  collect  and  return  the  amount  of  their  charges  from 
appellee.  Such  latter  obligation,  if  undertaken,  only  arises  by  contract, 
express  or  implied,  and  it  is  only  liable  for  breach  of  the  contract,  if 
made,  to  the  shipper  holding  the  charges  that  it  will  collect  the  charges 
for  him  before  delivery  to  the  consignee.  Therefore  if  appellee  had  an 
interest  in  the  corpse,  as  flhe  had,  to  be  shipped,  and  had  known  of  the 
undertakers'  charges,  and  was  undertaking  to  effect  its  shipment  C.  0. 
D.  the  undertakers'  charges,  she  still,  in  her  undertaking  to  that  end 
was  bound  to  take  notice  that  any  agreement  to  collect  of  her  the 
undertakers'  charges  for  the  undertakers,  or  to  negotiate  an  agreement 
between  her  and  the  undertakers  to  deliver  possession  and  ship  the  corpse 
C.  0.  D.  their  charges,  legally  rested  in  simple  contract,  and  not  in  any 
duty  imposed  by  law  on  appellant  as  a  common  carrier.  She  further 
in  the  circumstances  would  be  held  to  take  notice  that  the  tmdertakers 
were  a  necessary  party  to  any  agreement  to  ship  on  her  guarantee  of 
their  charges,  and  that  any  agreement  she  made  with  appellant,  in 
anticipation  of  the  shipment,  to  ship  C.  0.  D.  the  undertakers'  charges 
would  be  conditional  upon  the  consent  of  the  undertakers  to  deliver 
the  corpse  for  shipment  upon  appellee's  guarantee  of  pay  at  destina- 
tion. If  the  record  should  be  construed  as  indicating  that  appellee 
and  Gross  and  the  Fort  Worth  agent  did  at  the  time  know  of  the 
undertakers'  charges,  and  appellee,  through  Gross,  agreed  with  the  agent 
at  Fort  Worth  to  guarantee  the  undertakers'  charges,  the  agreement 
with  the  agent  at  Fort  Worth  should  still,  in  the  record,  be  considered 
only  as  an  agreement  to  ship  the  corpse  C.  0.  D.  the  undertakers' 
charges  in  the  event  the  undertakers  thereafter  agreed  to  such  ship- 
ment on  her  guarantee  of  payment  of  their  charges  and  delivered  the 
corpse  for  shipment.   'It  was  not  an  unconditional  agreement  to  make 
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the  Bhipmeot,  as  appellee  must  have  known  and  contemplated.  The 
telegram  of  the  agent  shows  that^  because  inviting  an  answer  from  the 
El  Paso  agent.  It  evidences,  as  within  the  minds  of  the  parties,  simply 
negotiations  for  ultimate  shipment  if  agreed  to.  Such  conditional 
agreement  did  not  require  appellant,  in  order  to  accomplish  the  un- 
dertaking as  a  common  carrier,  to  become  itself  responsible  to  pay  the 
.  undertakers*  charges.  It  was  incumbent  on.  appellee  to  make  delivery 
of  the  corpse,  or  place  appellant  in  unconditional  dominion  over  the 
corpse,  in  order  to  predicate  a  contract  of  carriage  with  appellant  as  a 
common  carrier.  This  the  proof  fails  to  show,  and  hence  the  error 
of  the  charge  and  verdict.  At  most,  we  think,  the  evidence  could  only 
be  said  to  tend  to  show  an  undertaking  on  appellant's  part  through 
its  agents  to  negotiate,  in  anticipation  of  a  shipment,  an  agreement 
between  the  appellee  and  the  undertakers,  who  were  in  possession  of 
the  corpse,  to  permit  and  authorize  the  appellant  to  ship  the  corpse 
and  agree  to  collect  the  undertakers'  charges  for  them  from  appellee 
at  destination.  And  liability,  if  at  all,  must  be  predicated  on  the 
wrong,  if  any,  of  appellant's  agents  in  not  properly  carrying  out  such 
undertaking  to  bring  about  the  agreement  between  appellee  and  the 
undertakers,  having  undertaken  to  do  so.  The  distinction  is  evident 
between  a  special  undertaking  in  anticipation  of  shipment,  to  effectuate 
a  shipping  agreement  between  appellee  and  the  undertakers  to  collect 
their  charges  at  destination,  and  that  of  a  completed  contract  of  car- 
riage C.  0.  D,  the  undertakers'  charges.  We,  however,  make  no  ruling 
in  this  phase,  as  not  here  presented.  The  ruling  is  that  a  contract  of 
shipment  C.  0.  D.  the  undertakers'  charges  is  not  established  by  the 
evidence,  and  a  recovery  on  that  ground  is  not  warranted. 

The  fourth  assignment,  complaining  of  the  court's  charge,  was  also 
error,  because,  as  no  contract  of  shipment  C.  0.  D.  the  undertakers' 
charges  was  shown,  proof  of  like  custom  was  inapplicable  and  imma- 
terial. 

The  judgment  was  ordered  reversed  and  remanded. 

Reversed  and  remanded. 

Writ  of  error  granted  and  judgment  rendered  for  appellant. 


Ft.  Woeth  &  Denver  City  Railway  Company  v.  Annie  Morrison. 

Decided  June  16,   1910. 

1. — ^Damages — ^Pleading — ^Tlme  Lost  by  Injury. 

Plaintiff  could  not  recover  for  loss  of  time  from  injuries  to  the  person, 
though  alleging  specifically  the  nature  of  such  injuries,  where  the  petition 
also  specific  the  elements  of  damages  claimed,  and  mentioned  only  physical 
and  mental  pain  and  physician's  hills. 

8. — ^Damages — ^Proof  of  Permanent  Injury. 

Evidence  held  insufficient  to  show  permanent  injury  or  justify  its  Bub- 
mdfleion  as  a  posable  basis  for  damages. 

S. — ^Double  Bamaget — Immm  of  Time — ^Permanent  Disability — Charge. 

An  instruction  submitting,  as  separate  elements  of  damages  for  injury 
to  the  person,  loss  of  time  and  permanent  disability,  criticised,  but  held  not 
ground  for  reversal  as  directing  award  of  double  damages. 
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Appeal  from  the  District  Court  of  Clay  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

Spoonts,  Thompson  dc  Barwise,  Allen,  Jones  &  Allen,  T.  A.  Martin 
and  J.  A.  Chambers,  for  appellant^  on  double  damages^  cited :  St.  Louis 
S.  W.  Ry.  Co.  V.  Smith,  63  S.  W.,  1064;  Ft.  Worth  &  D.  C  By.  Co. 
V.  Spear,  107  S.  W.,  613. 

Arnold  &  Arnold  and  E,  W,  Nicholson,  for  appellee. — ^Loss  of  time 
was  a  natural  incident  to  the  injuries  alleged,  and  recoverable  without 
being  otherwise  pleaded.  Gainesville  H.  &  W.  By.  Co.  v.  Lacey,  86 
Texas,  244;  Ft.  Worth  &  B.  H.  St.  By.  Co.  v.  Hawes,  107  S.  W.,  566; 
El  Paso  &  S.  W.  By.  Co.  v.  O'Keefe,  110  S.  W.,  1012. 

The  charges  did  not  authorize  double  damages.  El  Paso  &  3.  W. 
By.  Co.  V.  O'Keefe,  110  S.  W.,  1002. 

WILLSON",  Chief  Justice. — ^While  a  passenger  on  one  of  appel- 
lant's trains,  as  a  result  (as  determined  by  the  jury)  of  its  negli- 
gence, whereby  the  car  in  which  she  was  riding  was  derailed,  appellee 
suffered  injuries  to  her  person.  As  the  damages  to  which  she  became 
entitled  on  account  of  such  injuries,  she  recovered  against  appellant 
the  judgment  for  $1,000  from  which  this  appeal  is  prosecuted. 

As  to  the  measure  of  damages  recoverable  by  appellee  the  court 
instructed  the  jury  as  follows :  "If  you  jSnd  for  the  plaintiff,  then  you 
will  award  her  such  a  sum  as  in  your  judgment  will  compensate  her 
for  the  injuries,  if  any,  to  her  which  you  find  are  the  natural  aiid 
direct  result  of  the  negligence  complained  of  and  not  for  any  other 
cause  or  causes.  In  estimating  her  damages,  if  any,  you  will  assess 
them  at  such  sum  as  in  your  opinion  will  (1)  reasonably  compensate 
the  plaintiff  for  the  physical  pain  and  mental  suffering  sustained  by 
her,  if  any  was  sustained;  (2)  for  loss  of  time,  if  any;  (3)  if  you 
find  that  the  injuries,  if  any,  of  plaintiff  are  permanent,  then  such 
additional  sum  as  will,  if  paid  now,  reasonably  compensate  her  for 
such  diminished  capacity  to  perform  labor  in  the  future,  in  the  event 
that  you  find  that  her  capacity  to  perform  labor  has  been  diminished 
by  reason  of  such  permanent  injuries,  if  any.'*  The  instruction  is 
attacked  as  erroneous  on  several  grounds.  1.  As  not  supported  by  the 
pleadings,  in  so  far  as  it  authorized  the  jury  to  take  into  consideration, 
in  estimating  her  damages,  time  lost  by  appellee  as  a  result  of  the 
injuries.  It  is  not  necessary  to  determine  whether,  if  appellee  had  not 
specified  in  her  petition  the  elements  of  the  damages  she  sought  to 
recover,  the  instruction  should  be  held  to  be  erroneous  or  not.  There 
is  authority  for  saying,  the  nature  of  the  injuries  having  been  set  out  in 
the  petition,  that  the  instruction  in  that  respect  should  not  in  that 
event  be  held  to  be  erroneous.  Texas  &  P.  By.  Co.  v.  Bowlin,  32  S. 
W.,  919;  El  Paso  S.  W.  By.  Co.  v.  Barrett,  46  Texas  Civ.  App.,  14, 
101  S.  W.,  1029.  And  there  is  authority  for  a  holding  to  the  contrary. 
Texas  &  P.  By.  Co.  v.  Buckalew,  34  S.  W.,  166;  Lodwick  Lumber  Co. 
V.  Taylor,  39  Texas  Civ.  App.,  302,  87  S.  W.,  360;  4  Suth.  Dam.,  sec. 
1247.  In  her  petition  appellee  chose  to  specify  as  the  only  elements  of 
the  damages  she  claimed,  the  physical  pain  and  mental  anguish  she 
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had  suffered  and  the  expense  she  had  incurred  in  procuring  the  services 
of  physicians.  We  think  she  bound  herself  by  such  specifications  and 
was  not  entitled  to  recover  on  account  of  other  elements  of  damages 
sustained  by  her.  Ft.  Worth  &  D.  C,  Ey.  Co.  v.  Measles,  81  Texas,  474; 
Texas  &  P.  Ry.  Co.  v.  Durrett,  24  Texas  Civ.  App.,  103,  58  S.  W.,  188. 
Appellant  had  a  right  to  treat  such  specifications  as  a  declaration  by  her 
that  she  did  not  seek  a  recovery  on  account  of  time  she  had  lost,  and 
to  have  the  case  submitted  to  the  jury  on  that  view  of  her  pleadings. 
In  not  confining  the  jury  to  a  consideration  of  the  elements  of  dam- 
ages so  specified,  we  think  the  court  erred.  2.  It  is  contended  that 
there  was  no  evidence  authorizing  the  submission  to  the  jury  of  an 
issue  as  to  whether  the  injuries  suffered  by  appellee  were  permanent 
or  not.  If  on  another  trial  the  evidence  should  be  the  same  as  it  is  in 
the  record  before  us,  we  are  inclined  to  think  an  issue  as  to  permanent 
injuries  should  not  be  submitted  to  the  jury.  3.  Another  insistence  with 
•  reference  to  said  part  of  the  court^s  charge  is  that  it  authorized  the  jury 
to  assess  double  damages  in  favor  of  appellee.  We  are  not  prepared 
to  say  the  instruction  is  not  capable  of  being  construed  as  authorizing 
the  jury  to  award  to  appellee  compensation  for  her  injuries,  and  a  sum 
in  addition  thereto,  if  they  found  her  injuries  to  be  permanent.  But 
we  think  the  instruction  is  capable  of  being  otherwise  construed — as 
directing  the  jury,  in  awarding  appellee  compensation  for  the  injuries 
she  had  sustained,  to  consider  as  elements  thereof  only  physical  pain, 
mental  anguish  and  loss  of  time  suffered  by  her,  and  her  diminished 
capacity  to  labor  in  the  future.  If  the  instruction  might  be  so  con- 
strued, we  think  it  ought  to  be  assumed  that  the  jury,  as  intelligent 
men,  so  construed  it ;  for  it  would  be  unreasonable  to  suppose  that  they 
would,  if  it  could  be  avoided,  construe  it  as  directing  them  to  do  so 
palpably  unjust  a  thing  in  returning  their  verdict  as  to  double  a  sum 
they  found  to  be  compensation  for  an  injury  sustained.  Therefore,  if 
it  did  not  appear  that  the  judgment  otherwise  was  erroneous,  we  would 
be  unwilling  to  reverse  it  on  the  ground  that  the  charge  authorized 
a  double  recovery.  As,  however,  the  cause  is  to  be  remanded  for  a  new 
trial,  because  of  the  error  in  authorizing  the  jury  to  consider  time  lost 
by  appellee  as  an  element  of  her  damages,  on  such  trial  we  suggest  that 
the  instruction  should  be  so  framed  as  to  be  incapable  of  being  con- 
strued as  a  direction  to  the  jury  to  find  in  favor  of  appellee  any  sum  in 
addition  to  the  sum  they  may  believe  to  be  suflBcient  to  compensate  her 
for  injuries  alleged  and  proven. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


International  &  Great  Northern  Railroad  Company  et  al.  v. 

A.  W.  Temple. 

Decided  June  18,  1910. 

Personal  Injuries — ETidenoe — Accident. 

In  a  suit  by  a  railroad  freight  brakeman  for  damaffes  for  peraonal  in- 
juries caused  by  falling  between  two  of  the  cars  when  ukej  were  uncoupled 
and  separated  as  he  was  in  the  act  of  stepping  from  one  to  the  other,  evidence 
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considered  and  held  insufficient  to  show  negligence  on  the  part  of  the  defend- 
ant's employees  contributing  to  the  plaintiff's  injuries,  but  that  said  injuries 
were  chargeable  to  the  dangers  and  risks  incident  to  the  service  in  which  he 
was  enga^^,  and  hence  the  defendant  was  not  liable. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

King  &  Morris,  for  appellants. 

ThoB.  B.  Greenwood  and  A.  0.  Oreenwood,  for  appellee. — That  the 
evidence  was  sufficient  to  show  negligence  on  the  part  of  defendant^ 
cited:  Batts^  Texas  Civ.  Stats.,  art.  4560-ea;  St.  Jjouis  S.-  W.  Ry.  Co. 
of  Texas  v.  Pope,  43  Texas  Civ.  App.,  616;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Mitchell,  48  Texas  Civ.  App.,  381 ;  Galveston,  H.  &  S.  A.  Rv.  Co. 
V.  Henefy,  115  S.  W.,  57-60;  Texas  &  N.  0.  Ry.  Co.  v.  Walker,  58 

Texas  Civ.  App., ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cooper,  33  Texas 

Civ.  App.,  319;  Texas  Central  Ry.  Co.  v.  Pelfrey,  35  Texas  Civ.  App., 
501;  Texas  &  Ft.  S.  Ry.  Co.  v.  Anderson,  111  S.  W.,  175;  Ft.  Worth 
Belt  Ry.  Co.  v.  Johnson,  59  Texas  Civ.  App.,  105;  San  Antonio  &  A. 
P.  Ry.  Co.  V.  Hodges,  102  Texas,  524 ;  Texas  &  P.  Ry.  Co.  v.  Cotts,  95 
S.  W.,  603;  Gulf,  B.  &  K.  C.  Ry.  Co.  v.  Harrison,  104  S.  W.,  401; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Baker,  58  S.  W.,  965;  Gulf,  G.  &  S.  F. 
Ry.  Co.  V.  Howard,  97  Texas,  519. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the  appel- 
lee against  the  appellant  railroad  company  and  T.  J.  Freeman,  receiver 
of  said  company,  to  T^cover  damages  for  personal  injuries  sustained 
by  appellee  on  September  23,  1907,  while  in  the  employment  of  said 
company  and  which  it  is  alleged  were  caused  by  the  negligence  of  a 
fellow  employee  engaged  with  appellee  in  operating  a  train  on  said 
railroad. 

The  defendant  railroad  company  answered  by  general  demurrer  and 
general  denial,  and  plea  of  assumed  risk  and  contributory  negligence. 

The  defendant.  Freeman,  answered  by  general  demurrer  and  several 
special  exceptions,  and  by  general  denial  and  pleas  of  assumed  risk 
and  contributory  negligence. 

The  trial  in  the  court  below  with  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  against  the  defendant  railroad  com- 
pany in  the  sum  of  $25,000. 

The  undisputed  -evidence  adduced  on  the  trial  establishes  the  follow- 
ing facts :  Appellee  at  the  time  of  his  injury  was  in  the  emplogrment  of 
appellant  railroad  as  a  brakeman  on  a  local  freight  train,  and  in  pur- 
suance of  the  duties  of  his  employment  was  engaged  in  switching  or 
placing  cars  in  the  railroad  yard  at  Jacksonville.  The  train  upon 
which  appellee  was  brakeman  had  come  into  the  yard  and  begun 
switching  operations  a  short  time  before  appellee  was  injured.  The 
crew  of  this  train,  who  were  engaged  with  appellee  in  doing  this  switch- 
ing, were,  beside  the  engineer  and  fireman,  a  swing  brakeman,  named 
Melville,  and  a  head  brakeman,  named  McWhorter.  Appellee  was  the 
VoL  LXI  Civil— 38. 
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rear  or  field  brakeman.  Switching  is  done  by  local  freight  trains  in 
accordance  with  a  "switching  list"  which  is  a  card  showing  the  switch- 
ing to  be  done  and  is  prepared  by  the  station  agent.  This  list  is  given 
the  swing  brakeman  and  he  has  full  control  and  directs  the  movements 
of  trains  in  placing  or  switching  the  cars  as  indicated  by  the  switching 
list  before  mentioned.  The  swing  brakeman  is  practically  foreman  of 
the  crew.  The  head  brakeman  follows  the  engine  and  throws  the 
switches  and  repeats  signals  from  the  swing  brakeman  to  the  engineer. 
The  rear  brakeman's  place  is  at  the  rear  end  of  the  train  and  when 
switching  is  being  done  he  follows  the  car  or  cars  that  are  cut  off  from 
the  train  and  places  them  by  setting  the  brakes  or  blocking  them. 

There  were  a  number  of  tracks  in  this  yard,  besides  the  main  track, 
which  were  designated  by  numbers  and  also  by  special  uses  to  which 
they  are  put,  such  as  the  "house  track"  and  the  "Cotton  Belt"  track, 
the  former  being  the  track  upon  which  cars  were  placed  to  receive  or 
discharge  local  freight,  and  the  latter  being  the  track  on  which  cars 
destined  to  points  on  the  Cotton  Belt  Bailroad  were  placed. 

When  appellee's  train  arrived  in  the  yard  the  swing  brakeman,  Mel- 
ville, procured  the  switching  list,  and  while  examining  it,  appellee 
walked  up  behind  him  and  asked  what  the  list  looked  like.  Melville 
replied:  "We  have  a  little  switching  to  do  down  on  the  south  end  of 
the  house  track.  Those  three  coal  cars  on  No.  15  we  want  to  drop 
them  in  on  the  Cotton  Belt  track  when  we  get  through  down  there, 
when  we  get  through  doing  the  house  track  switching  down  there." 

Following  this  statement  the  crew  went  in  on  track  No.  15  and 
picked  up  eight  or  ten  cars,  including  the  three  coal  cars,  and  then 
kicked  one  car  on  the  main  line,  and  blocked  it  there. 

By  this  time  another  freight  train,  bound  south,  pulled  into  the 
yards  and  stopped  about  twelve  feet  north  of  the  car  just  blocked  on 
the  main  line.  The  swing  brakeman  then  directed  appellee  to  go  to  the 
conductor  of  this  freight  train  and  tell  him  not  to  move  the  car  on  the 
main  line,  but  that  as  soon  as  the  crew  got  through  with  the  work  on 
the  house  track  they  would  have  to  drop  in  three  coal  cars  on  the  north 
transfer  of  the  Cotton  Belt,  and  that  he  would  get  the  car  out  of  the 
way  as  soon  as  he  did  that.  This  message  was  delivered  by  appellee, 
and  he  returned  to  his  crew  at  work  on  the  house  track.  Several  moves 
were  then  made  in  completing  the  switching  on  the  house  track.  The 
last  move  was  to  kick  in  four  or  five  cars  on  the  extreme  south  end  of 
this  track.  The  last  work  done  there  by  appellee  was  to  set  some  brakes 
on  top  of  some  of  these  cars.  Just  as  appellee  got  down  from  this 
work  his  train  came  back  up  the  main  line  with  a  cut  of  six  or  eight 
cars  attached  to  the  engine.  The  engine  was  at  the  south  end  of 
the  train  and  was  backing  along  the  main  line  toward  the  north.  At 
the  north  end  of  the  train  was  a  box  car,  and  next  to  that  was  a  stock 
car,  and  next  to  the  stock  car  came  the  coal  cars,  to  which  reference  is 
made  above.  When  the  train  came  back  by  appellee  after  he  set  the 
brakes  on  the  cars  he  had  just  placed  on  the  house  track,  it  was  his 
duty  to  catch  the  train  and  go  to  his  place  on  the  rear  end  to  be  ready 
to  take  charge  of  the  next  car  or  cars  that  might  be  cut  loose.  The 
box  car  and  the  stock  car  before  mentioned  at  the  north  end  of  the 
train  passed  appellee  before  he  could  catch  them,  but  he  caught  on  the 
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north  end  of  the  next  car,  which  was  one  of  the  coal  cars^  and  passed 
over  to  the  stock  car,  the  top  of  which  he  reached  by  a  ladder  at  its 
south  end.  When  he  got  on  top  of  this  car  he  hurried  along  to  reach 
the  car  at  the  end  of  the  train  so  that  he  could  set  the  brakes  there 
when  it  was  cut  loose.  Just  as  he  reached  the  end  of  the  stock  car  and 
was  in  the  act  of  stepping  from  the  one  car  to  the  other,  the  box  car 
was  cut  loose  and  the  speed  of  the  train  suddenly  slacked,  causing  the 
two  cars  to  separate,  and  appellee  fell  between  the  cars  and  received  the 
injuries  of  which  he  complains.- 

Dave  Melville,  witness  for  defendant,  testified  that  he  had  been  in 
the  train  service  since  1874  constantly.  That  he  went  to  work  for  the 
International  &  Great  Northern  Railroad  Company  the  10th  of  October, 
1896.  That  he  was  brakeman  on  train  No.  42,  north  bound,  on  Sep- 
tember 23,  1907,  at  which  time  Temple  was  injured.  That  they  were 
switching  in  the  yards  at  Jacksonville  at  the  time  that  accident  oc- 
curred. Their  train  was  the  first  to  reach  Jacksonville  and  was  doing 
the  switching  while  the  south  bound  local  freight  train  was  waiting 
for  it.  That  some  cars  that  he  had  thrown  in  on  the  house  track  rolled 
back  and  he  had  to  go  back  and  spot  them  again.  That  Temple  got 
up  to  set  the  brakes — ^he  got  up  on  top  of  the  cars,  and  they  (Melville 
and  the  rest  of  the  crew)  came  back  down  on  the  main  line.  All  of  the 
switching  had  been  done  except  the  cars  that  they  wanted  for  the 
Cotton  Belt  transfer  track  and  those  going  to  the  T.  &  N.  0.  were 
about  all  that  they  had.  That  they  came  down  the  house  track  and  in- 
tended to  go  on  track  15.  That  they  had  a  car  to  kick  in  on  that  track. 
That  they  got  out  of  the  house  track  by  pulling  south  on  the  main  line 
and  then  went  north  up  the  main  line  to  track  No.  15.  That  when 
they  started  north  he  got  on  the  side  of  the  second  car  from  the  north 
end,  intending  to  set  one  car  on  No.  15  track.  That  they  got  to  going 
fast  enough  to  cut  it  ofP,  and  he  gave  the  engineer  a  signal  to  stop. 
About  that  time  he  saw  Mr.  Temple  falling,  and  he  gave  what  is  called 
a  "wash  out  signal^'  to  stop.  That  after  the  train  stopped  he  put  a 
chunk  under  the  car  (that  had  been  cut  loose)  and  had  the  engine  to 
back  up  and  then  he  shoved  the  car  oflf  by  hand.  When  they  started 
north  up  the  main  line  on  the  run  when  Temple  was  hurt,  he  got  on  the 
side  of  the  car  he  had  designated  about  seven  or  eight  cars  south  of  the 
point  where  Temple  was  hurt.  He  (Melville)  was  riding  on  the  same 
^ar  from  which  Temple  fell — ^the  car  next  to  the  end  car.  He  was  on 
the  north  end  of  that  car,  the  car  being  moved  north,  in  order  to  pull 
the  pin  and  cut  off  the  end  car.  He  was  riding  there  to  keep  from 
having  to  run.  He  cut  off  the  end  car  by  pulling  the  pin.  He  then 
gave  the  engineer  an  ordinary  stop  signal,  which  was  obeyed  just  as 
any  other  signal  by  making  an  ordinary  stop.  While  he  was  riding  on 
the  side  of  that  car  Temple  was  back  of  him  somewhere — ^he  didn't 
know  where  he  was.  He  saw  him  when  he  passed  him.  That  he  didn't 
know  whether  he  was  standing  on  the  ground  when  he  passed  him  or 
climbing  down  the  cars  that  had  been  kicked  in  on  the  other  track 
or  setting  the  brakes  on  them.  He  believed  Temple  was  about  four  or 
five  cars  back  of  him  when  he  pulled  the  pin.  That  he  didn't  know 
where  he  was  when  he  gave  the  stop  signal.  That  his  idea  was  to  fol- 
low up  the  car  and  take  care  of  it  himself.    That  it  was  not  his  duty 
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to  know  where  Temple  was.  That  if  Temple  was  not  there  to  take  care 
of  the  cars  he  (Melville)  was  supposed  to  take  care  of  them.  That 
it  was  not  his  duty  to  climb  up  on  the  cars  and  look  for  Temple.  The 
hind  man  has  to  look  after  him  (Melville,  the  swing  brakeman).  That 
he  did  not  tell  the  head  man  that  he  was  going  to  cut  off  the  car  and 
put  it  in  there.  That  it  was  not  his  duty  when  he  throws  a  car  into 
a  side  track  to  verbally  and  personally  notify  any  of  the  brakemen. 
That  it  is  the  duty  of  the  brakemen  to  take  notice  of  the  signals  and 
to  watch  the  signals.  That  he  did  not  think  that  he  told  Temple  any- 
thing about  where  any  particular  car  or  cars  would  be  placed  at  any 
particular  place.  Not  that  he  knew  of  did  he  tell  Temple  that  he  had 
three  cars  for  the  Cotton  Belt  transfer.  They  had  been  on  track  15 
before  the  time  that  Temple  was  hurt,  and  pulled  out  those  cars  to  be 
set  on  the  house  track,  and  had  left  that  switch  open  when  they  pulled 
out.  The  switch  was  already  open  when  they  went  back  and  Temple 
fell.    It  was  at  the  entrance  to  track  15  where  Temple  fell. 

On  cross-examination  the  witness  said  Temple  was  expected  to  know 
what  was  going  on  and  what  was  to  be  done,  and  was  expected  to  look 
out  for  himself.  That  he  doesn't  believe  he  gave  him  any  directions 
of  any  kind  with  reference  to  the  work  that  Temple  was  assuming  to 
do  at  the  time  he  was  hurt.  The  switch  list  directed  that  two  cars 
in  that  string  should  be  transferred  to  the  Cotton  Belt.  It  didn't 
matter  when  he  did  that.  He  had  his  own  way  about  when  it  was  done. 
He  was  on  the  side  of  one  of  the  cars  of  that  string  when  Temple  was 
hurt.  He  pulled  the  pin  to  cut  off  the  end  car  when  it  got  to  where 
he  wanted  to  separate  it  from  the  car  next  to  it.  That  he  did  not  give 
Temple  a  thought  at  the  time  he  uncoupled  those  cars.  That  the  last 
time  he  saw  him  he  thought  he  was  too  lar  back  to  make  an  attempt  to 
catch  that  car,  and  gave  him  no  further  thought.  That  he  does  not 
know  that  he  took  any  particular  observation  of  this  occasion  to  see 
whether  Temple  had  caught  those  cars  just  one  car  length  behind  him. 
It  was  not  necessary  for  him  to  take  any,  and  he  doesnt  know  that  he 
did.  That  he  did  not  know  it  was  necessary  for  him  to  try  to  take 
any  observation  to  see  if  Temple  was  coming  across  those  cars  just  at 
the  time  he  pulled  the  pin.  That  it  is  the  duty  of  the  brakeman  to 
look  out  for  this  and  it  is  not  his  (Melville's)  business.  That  he  did 
not  think  Temple  was  there,  and  he  did  not  think  it  was  necessary  to 
look  out  for  him  to  see  if  he  was  there  and  he  did  not  do  so.  That 
when  he  saw  him  where  he  was  when  he  observed  him  last,  he  did  not 
think  Temple  could  catch,  and  was  going  to  attend  to  that  car  himself. 
That  he  did  not  give  him  any  notice  at  all,  that  he  (Melville)  was 
going  to  uncouple  these  cars;  he  thought  Temple  must  certainly  have 
seen  him  cut  off  that  car  when  he  made  the  run  for  it.  That  he  gave 
Temple  absolutely  no  notice  that  he  was  going  to  cut  it  off,  nor  did  he 
try  to  give  him  any  notice.  That  he  did  not  give  anybody  any  notice 
before  he  pulled  the  pin.  Anybody  would  know  that  would  be  the 
consequences  of  pulling  tlie  pin  to  a  man  about  to  step  from  one  car 
to  another. 

B.  W.  McWhorter,  witness  for  defendant,  testified  that  he  was  a 
member  of  the  same  train  crew  with  Temple  at  the  time  he  was  hurt. 
That  he  was  head  brakeman  on  that  train,  and  was  following  the  en- 
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gine  in  the  switching  they  were  doing  there.  "After  the  train  backed 
out  of  the  house  track  on  to  the  main  line,  before  it  went  north,  a 
signal  to  go  ahead  was  passed  to  me  and  I  repeated  it  to  the  engineer. 
The  engineer  then  started  north,  and  Melville  gave  a  kick  signal,  to 
kick  a  car  into  track  15,  I  suppose.  When  I  repeated  tlrat  signal  the 
engineer  increased  speed  to  kick  that  car  in.  Melville  caught  the  cars 
and  Temple  also  caught  between  me  and  Melville.  Temple  was  stand- 
ing then  between  Melville  and  me.  I  could  not  say  for  certain  whether 
there  was  anyone  with  him.  When  I  saw  him  he  caught  the  cars  be- 
tween me  and  Melville.  He  got  up  on  top  and  started  towards  the 
head  end  of  the  train  that  was  going  in  on  track  15,  and  which  Mel- 
ville intended  to  cut  o£E.  When  I  last  saw  him  he  was  about  a  car 
length  from  Melville,  back  towards  me,  still  running  towards  the  head 
end.  When  Melville  cut  the  car  oflf  he  gave  a  stop  signal  by  sticking 
out  his  hand,  which  meant  that  he  had  cut  off  that  end  car.  Then  I 
saw  him  give  a  violent  stop  signal,  which  we  call  a  "washout  signal." 
When  Melville  got  on  the  train  he  was  standing  between  the  house 
track  and  the  north  Cotton  Belt  transfer  about  five  or  six  or  seven  car 
lengths  from  where  Temple  fell.  While  Melville  was  hanging  on  the 
side  of  the  car  Temple  was  going  over  the  top  of  the  cars  towards  that 
end.  When  Temple  caught  on  the  train,  Melville  had  already  caught 
and  was  hanging  on  the  side  of  the  second  dar  from  the  end.  That 
position  indicated  that  he  was  going  to  cut  off  the  end  car.  Prom 
having  worked  with  him  and  knowing  how  he  worked  I  knew  when  he 
gave  that  signal  that  he  was  going  to  cut  off  the  end  car.  He  was  at 
the  proper  place  to  make  that  cut. 

"It  is  the  duty  of  the  man  handling  the  switch  list  to  cut  off  the 
cars.  It  was  not  my  duty  to  do  that.  Temple  had  no  right  under  the 
rules  and  customs  of  that  work  to  suppose  that  I  would  cut  it.  I  sup- 
pose he  knew  who  was  handling  that  cut  of  cars.  On  that  kick  the 
train  was  cut  in  two  only  at  the  one  place  where  Temple  fell.  It  was 
Melville's  duty  to  cut  off  that  car,  and  the  other  brakeman  had  to  look 
out  for  it.  I  do  not  suppose  that  it  was  Melville's  duty  under  the 
rules  and  customs  to  notify  them  (the  other  brakemen)  that  he  was 
going  to  cut  that  car.  I  do  not  suppose  it  was  his  duty  to  look  on  top 
of  the  cars  for  anybody  there.  I  have  never  seen  it  done.  There  is 
no  rule  or  custom  that  requires  a  brakeman  about  to  cut  a  car  to 
investigate  the  train  crew  to  see  if  there  is  anybody  about  to  pass  over 
to  another  car.'' 

Appellee,  after  detailing  the  circumstances  under  which  he  received 
his  injuries,  further  testified  as  follows: 

"That  he  had  no  warning  that  these  cars  were  going  to  be  separated. 
When  Melville  told  him  to  go  up  to  Riley's  train  and  tell  him  that 
he  was  going  to  get  the  car  in  front  of  their  engine  on  the  main  line 
as  soon  as  they  got  through  with  the  work  where  they  were  on  the  south 
end  of  the  house  track  and  drop  three  cars  in  on  the  Cotton  Belt 
transfer,  he  understood  that  the  cars  between  which  he  fell  would  not 
be  separated.  They  had  finished  with  the  work  on  the  house  track  and 
were  kicking  the  cars  up  the  main  line.  That  if  Melville  had  meant 
to  cut  them  in  two,  it  would  have  been  as  easy  for  him  to  have  told 
him  (Temple)  that  the  stock  car  was  to  be  dropped  off  on  the  Cotton 
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Selt  tranflfer  as  to  tell  him  that  it  would  not.  If  Melville  had  done 
as  he  told  him  he  was  going  to  do^  the  proper  place  to  have  cut  them 
would  have  been  right  in  front  of  the  coal  car,  in  which  event  he 
would  have  cut  off  two  cars.  Only  one  car  was  cut  off  instead.  Mel- 
ville certainly  told  him  that  he  expected  to  separate  the  two  box  cars 
from  the  three  coal  cars.  That  he  did  not  ki^ow  who  cut  off  the  car 
that  was  cut  off.  That  he  did  not  have  time  to  look  to  see  where 
anybody  was  after  he  got  off  of  the  cars  that  were  kicked  over  on  the 
house  track.  That  he  wheeled  around  and  caught  the  cars  as  they 
passed^  and  caught  the  string  of  cars  within  one  car  length  of  wherb 
he  wanted  to  catch.  He  caught  behind  where  he  wanted.  It  did  ^ot 
take  him  but  a  second  then  to  get  to  where  he  wanted  to  go  and 
wliere  he  thought  he  could  go.  That  it  is  customary  for  brakemen  to 
look  out  for  one  another^  and  to  keep  from  hurting  one  another  as 
much  as  it  is  possible  to  do  so.  That  is  the  way  he  always  worked. 
That  it  is  the  duty  of  the  swing  brakeman^  where  it  is  possible^  to  know 
where  each  member  of  the  crew  is  and  what  he  is  doing.  Sometimes 
circumstances  alter  cases.  He  might  have  to  go  on  the  other  side  to  pull 
a  pin  or  a  lever  might  be  blocked  so  that  he  could  not  pull  it,  and  he 
would  have  to  go  on  the  other  side.  It  should  be  the  duty  of  eacii 
member  of  the  train  crew  to  know  where  the  others  were  and  what 
they  were  doing.  It  was  the  duty  of  swing  brakeman,  Melville,  to  cut 
the  cars  where  he  wanted  them  to  be  cut  because  he  was  right  where 
he  could  cut  them.  As  he  understood  it,  it  was  his  duty  to  cut  off  the 
two  cars  if  he  did  as  he  told  him  he  was  going  to  do.  It  was  his  duty 
to  cut  off  two  cars,  according  to  what  he  told  him  he  was  going  to  do. 
If  he  decided  to  change  his  plan  of  work  after  he  made  the  statement 
to  him,  it  was  his  duty  to  notify  him  to  look  out.'^ 

On  cross-examination  he  testified  that  he  was  an  experienced  brake- 
man;  that  he  did  not  read  the  switch  list  but  glanced  at  it  over  Mel- 
ville's shoulder  at  the  time  he  asked  him  what  it  looked  like,  and  re- 
ceived the  answer  before  stated;  that  it  was  not  Melville's  duty  to  tell 
him  anything  about  the  switch  list  nor  what  movements  would  be 
made  by  the  train,  as  the  work  was  done  entirely  by  signals.  His 
purpose  in  asking  Melville  what  the  list  looked  like  was  to  get  an  idea 
as  to  how  long  his  train  would  be  engaged  in  switching  in  this  yard. 
The  switching  on  the  house  track  having  been  finished  when  he  caught 
the  train  and  started  to  the  rear  car,  he  supposed  that  Melville  was 
preparing  to  place  the  coal  cars  on  the  Cotton  Belt  track  as  he  had 
told  him  he  would  do.  The  proper  way  to  have  made  this  movement 
was  to  have  pushed  the  train  up  on  the  main  line,  cut  off  the  two 
rear  cars,  come  back  with  the  train  and  before  the  coal  cars  reached 
the  switch  for  the  Cotton  Belt  track  cut  them  loose,  run  by  the  switch 
with  the  balance  of  the  train  and  then  throw  the  switch  so  that  these 
cars  would  run  in  on  the  Cotton  Belt  track.  Melville  did  not  tell  him 
that  he  was  going  to  cut  the  two  rear  cars  off  together.  The  only 
reason  he  had  for  supposing  that  these  cars  would  be  cut  off  together 
was  that  the  switching  on  the  house  track  being  finished,  and  from 
the  message  sent  by  Melville  to  the  conductor  of  the  other  train  that 
after  finishing  switching  on  the  house  track  they  would  have  to  drop 
the  coal  cars  on  the  Cotton  Belt  track  and  he  would  then  come  up  and 
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remove  the  car  in  front  of  his  train,  appellee  supposed  that  the  next 
movement  would  be  to  drop  the  coal  cars  in  on  the  Cotton  Belt  track  in 
the  manner  stated  before.    He  further  testified : 

"I  did  not  know  where  either  one  of  these  two  end  cars  was  to  be 
placed.  I  knew  that  Melville  would  have  to  dispose  of  those  two  end 
cars  before  he  could  drop  the  coal  cars  in  on  the  house  track.  He  did 
not  necessarily  have  to  dispose  of  both  of  them  at  once.  He  had  a 
right  to  put  one  on  track  15  and  the  other  on  the  main  line,  if  he 
wished,  or  he  had  a  right  to  leave  both  on  either  one  of  these  tracks 
that  he  wished.  After  he  told  me  what  he  did  about  moving  those 
cars  it  was  his  duty  to  tell  me  where  he  intended  to  put  them  (if  he 
changed  his  plan).  I  do  not  know  that  he  ever  changed  his  program, 
so  far  as  the  coal  cars  were  concerned;  he  had  not  disposed  of  them 
when  I  got  hurt.  The  other  way  of  handling  those  cars  was  the  hard 
way.  He  had  a  right  to  do  it  the  hard  way,  if  he  wished,  without 
telling  me;  a  whole  lot  of  them  do  it.'*     .    .    . 

"Q.  Is  it  the  duty  of  the  swing  brakeman,  when  he  cuts  the  cars, 
to  know  where  every  other  brakeman  is?  A.  It  should  be,  yes,  sir. 
Q.  Was  it  his  duty?  A.  I  have  always  made  it  my  duty  to  know 
where  the  brakemen  were  or  to  know  whether  they  could  get  to  the 
work  or  not,  Q.  If  you  had  been  in  Melville's  place,  and  had  not 
known  where  he  was,  would  you  have  climbed  up  on  the  car  to  see 
where  he  was?  A.  No,  sir.  Q.  You  would  not  have  hunted  him  up? 
A.  No,  sir.  Q.  You  would  have  cut  it  off?  A.  I  would  have  cut  it  off 
when  it  came  time.  Q.  Did  he  cut  it  off  too  soon?  A.  It  was  too  soon 
for  me.  Q.  Did  he  cut  it  off  sooner  than  he  ought  to?  A.  I  do  not 
know  anything  about  that.  Q.  He  was  the  judge  of  when  that  was  to 
be?  A.  Yes,  sir.  Q.  Would  you  have  hunted  up  the  rear  brakeman? 
A.  No,  sir.  Q.  It  was  not  possible  for  him  to  see  you  on  top  of  the 
car?    A.  No,  sir;  I  could  not  see  him  either.*'    .     .     . 

"As  a  general  rule  it  is  the  duty  of  the  brakemen  to  know  where  each 
other  are.  To  get  right  down  to  the  absolute  facts  of  the  case,  I  sup- 
pose it  was  as  much  my  duty  to  know  where  he  was  as  it  was  his  to 
know  where  I  was.  I  suppose  it  would  be  the  impossible  thing  for 
either  of  us  to  have  known  where  the  other  was  all  the  time.  He 
might  have  kicked  me  a  cut  of  cars,  and  they  might  have  rolled 
on  a  mile  and  a  half  beyond  Jacksonville,  and  they  might  not  have 
had  any  brakes  on  them,  and  I  would  have  had  to  follow  them  up  and 
he  would  have  had  to  work  by  himself,  and  I  would  have  had  to  hunt 
him  up  after  I  got  back.  I  have  been  closer  to  him  than  that  and  have 
not  known  where  he  was.  I  was  right  there.  I  did  not  have  time  to  look 
up  and  down  the  train  to  see  where  he  was.  If  he  was  hanging  right 
where  he  says  he  was,  he  was  looking  right  back  towards  me.  I  did 
not  have  the  time  to  glance  up  towards  him,  or  anything  else,  except 
the  car  I  was  getting  on.  I  did  not  have  time  to  look  after  him  and 
did  not  do  so.  I  did  not  look  for  him  either  way;  I  thought  he  was 
going  to  cut  the  cars  right  where  I  got  on.  I  did  not  see  him  there; 
I  knew  that  was  his  place,  if  he  was  going  to  cut  them  there.  I  do  not 
know  where  he  was.  I  guess  the  train  was  running  ten  or  twelve  miles 
an  hour.  He  did  not  have  to  get  on  the  train  on  that  side ;  there  is  a 
lever  on  each  side  of  the  train.    That  was  the  place  to  do  it,  provided 
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he  could  get  there.  I  was  on  the  south  side.  I  do  not  know  where 
Melville  was.  I  presume  that  be  was  on  the  south  side^  but  he  might 
have  been  on  the  other  side.''    .    .    . 

'^If  Melville  had  been  rear  brakeman  on  that  train,  and  I  had  been 
swing  brakeman^  and  I  had  told  him  what  he  told  me,  I  would  not  have 
cut  them  where  he  did.  If  I  had  been  the  swing,  brakeman  handling 
that  switch  list,  with  those  three  coal  cars  to  be  placed  on  the  transfer 
track,  I  would  have  kicked  those  two  cars  ahead  of  the  coal  cars  up 
the  main  line  far  enough  ahead  to  make  the  drop,  and  then  have 
dropped  the  coal  cars  in  on  the  transfer  track.  The  first  thing  would 
have  been  to  kick  the  two  cars  in  front  of  the  coal  cars  up  the  main 
line,  and  then  have  followed  them  up  far  enough  to  make  the  drop, 
and  then  have  given  my  engine  plenty  of  room  and  given  the  head 
man  plenty  of  room.  That  would  be  a  distance  of  fifteen  or  twenty 
feet,  to  keep  from  cornering  the  cars  or  injuring  the  switch.  Then 
I  would  have  dropped  the  coal  cars  on  the  transfer  track  and  have 
come  back.  That  would  have  saved  the  extra  move  of  kicking  that  car 
on  track  15.  That  is  one  move  he  made  that  he  had  no  business  to 
make  according  to  what  he  told  me.  Then,  he  had  to  come  back  up 
over  the  switch,  throw  that  switch,  come  up  the  main  line,  cut  oflE  the 
other  car,  and  then  make  that  drop.  He  had  to  make  three  moves  the 
wav  he  did  it,  where  he  would  not  have  had  to  make  but  two  if  he 
had  done  as  I  thought  he  was  going  to  do.  Melville  said  that  he  was 
going  to  get  the  car  away  from  in  front  of  Biley^s  engine  as  soon  as 
he  could  get  through  with  the  work  on  the  house  track  and  get  through 
with  the  coal  cars  to  be  placed  on  the  transfer  track." 

The  foregoing  is  all  of  the  material  evidence  in  the  record  bearing 
upon  the  issue  of  negligence,  and  we  agree  with  appellant  that  it  is  in- 
sufficient to  support  the  finding  of  the  jury  that  appellee's  injuries  was 
caused  by  the  negligence  of  his  coemployees  as  alleged  in  his  petition. 

The  allegations  of  negligence  contained  in  the  petition  are  as  fol- 
lows: "That  while  plaintiff  was  engaged  in  the  faithful,  careful  and 
regular  performance  of  his  duty,  and  was  in  the  act  of  stepping  from 
the  top  of  the  next  car  onto  the  car  on  which  the  brakes  were  to  be 
set  as  aforesaid,  some  other  servant  or  employee  of  said  company,  who 
was  then  engaged  with  plaintiff  in  the  operation  of  said  train,  negli- 
gently and  carelessly  and  wholly  without  warning  to  plaintiff,  caused 
said  two  cars  to  be  suddenly  separated  and  uncoupled,  and  caused  the 
cars  to  be  suddenly  and  violently  jerked,  throwing  plaintiff  and  causing 
him  to  fall  down  upon  the  track  between  the  cars  and  rails.  .  ,  . 
That  said  injuries  to  plaintiff  were  caused  by  the  negligence  and  care- 
lessness of  the  defendant  company  and  of  his  coemployees  in  charge  of 
said  train,  as  above  shown,  in  causing  said  cars  to  be  separated  without 
notice  and  to  be  suddenly  and  violently  jerked  when  plaintiff  was  in 
a  position  of  danger  and  peril  in  the  due  and  ordinary  performance 
of  his  duties  as  a  brakeman  and  in  the  exercise  of  the  utmost  care, 
when  his  injury  could  and  would  have  been  avoided  by  the  exercise  by 
the  defendant  company  and  his  coemployees  of  ordinary  care.  That  if 
the  parting  of  said  cars  and  the  sudden  jar  to  same,  which  caused 
plaintiff's  injury,  was  not  due  to  the  negligence  of  plaintiff's  coemploy- 
ees in  the  performance  of  their  duties  as  joint  operators  of  said  train^  as 
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he  avers,  then  he  says  that  same  resulted  from  some  defect  in  said  train 
and  its  couplings  or  other  appliances,  or  in  the  roadbed  unknown  to 
him  but  which  was  known  to  the  defendant  company  or  could  have  been 
known  and  corrected  by  the  exercise  of. ordinary  care.'* 

Appellee  very  earnestly  contends  that  the  jury  might  have  found  from 
this  evidence  that  Melville  was  negligent  in  cutting  the  car  loose  and 
giving  the  slow  down  signal  to  the  engineer  without  jRrst  ascertaining 
appellee's  position,,  and  that  McWhorter  was  also  guilty  of  negligence 
in  repeating  the  slow  down  signal  to  the  engineer  when  he  knew  that 
the  rear  car  was  to  be  cut  loose  and  that  appellee  was  hurrying  to  his 
proper  place  on  said  car  and  that  the  result  of  the  slowing  down  of 
the  train  would  cause  said  car  to  separate  from  the  one  on  which  appel- 
lee was  running.  The  undisputed  evidence  shows  that  Melville  in  giv- 
ing the  signal  and  cutting  the  car  loose  was  pursuing  the  usual  and 
ordinary  method  of  switching  or  placing  cars  in  a  yard,  and  it  is  not 
contended  that  there  was  any  negligence  in  the  manner  in  which  the 
work  was  performed. 

The  injury  to  appellee  was  due  entirely  to  the  fact  that  just  at  the 
time  the  cars  separated  he  was  in  the  act  of  stepping  from  one  to  the 
other,  and  unless  Melville  could  have  reasonably  anticipated  that  he 
would  or  might  be  in  such  position  there  was  no  negligence  in  cutting 
the  car  and  causing  it  to  separate  from  the  train  in  the  manner  shown 
by  the  evidence.  It  may  be  conceded  that  appellee  should  not  be  held 
guilty  of  contributory  negligence  in  attempting  to  pass  from  one  to 
the  other  without  first  ascertaining  whether  or  not  they  were  about  to 
be  separated,  and  yet,  it  does  not  follow  that  Melville  would  be  guilty 
of  negligence  in  cutting  the  cars  under  the  circumstances  shown. 
Appellee  doubtless  supposed  that  the  two  cars  would  be  cut  off  together, 
and  he  may  have  been  led  to  this  belief  by  the  statement  of  Melville 
that  after  he  finished  the  work  on  the  house  track  he  would  drop  the 
coal  cars  on  the  Cotton  Belt,  but  Melville  could  not  reasonably  have 
anticipated  that  appellee  would  have  reached  this  conclusion  from  the 
statement  made  in  answer  to  the  question  as  to  what  the  switch  list 
looked  like,  nor  from  the  message  sent  to  the  conductor  of  the  other 
train.  There  is  nothing  either  in  the  statement  or  the  message  to  indi- 
cate that  there  was  any  intention  on  Melville's  part  when  he  finished 
his  work  on  the  house  track  and  got  ready  to  put  the  coal  cars  on  the 
Cotton  Belt  track,  that  the  two  cars  in  the  train  in  the  rear  of  the 
coal  cars  would  be  cut  off  together.  Appellee's  belief  that  the  cars 
would  he  cut  off  together  is  based  wholly  upon  his  opinion  that  this 
was  the  easiest  and  best  way  to  do  the  work.  If  Melville  could  reason- 
ably have  anticipated  that  appellee  would  conclude  from  what  he  had 
said  to  him  that  the  two  cars  would  be  cut  off  together,  we  hardly  think 
in  the  circumstances  shown  by  the  evidence  he  would  have  been  guilty 
of  negligence  in  cutting  the  cars  as  he  did.  He  was  on  the  car  for  the 
purpose  of  cutting  it  at  the  place  he  did  when  he  passed  appellee  before 
the  latter  got  on  the  train.  He  had  the  control  of  the  movement  of 
the  train  and  all  the  work  was  done  by  signals  from  him.  It  was  the 
duty  of  the  other  members  of  the  crew  to  watch  for  such  signals.  His 
position  on  the  car  when  he  passed  appellee  was  notice  to  any  one 
familiar  with  the  work  that  he  was  there  for  the  purpose  of  cutting  the 
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car  loose.  In  -these  circumBtances  it  was  not  his  duty  to  infonn  ap- 
pellee that  he  would  cut  the  rear  car  off  to  itself ,  nor  to  ascertain  where 
appellee  was  at  the  instant  he  drew  the  coupling  pin  and  caused  the 
cars  to  separate.  There  was  nothing  in  thfe  circumstances  shown  from 
which  he  could  have  reasonably  anticipated  that  appellee  would  at  that 
instant  be  in  the  act  of  stepping  from  the  one  car  to  the  other. 

We  think  it  clear  that  the  evidence  is  also  insufficient  to  charge 
McWliorter  with  negligence.  He  was  not  required  to  refrain  from  giv- 
ing the  slow  down  signal  merely  because  he  saw  appellee  running  along 
the  top  of  the  car  toward  the  rear  end  of  the  train.  He  could  not 
reasonably  presume  that  appellee  was  ignorant  of  the  fact  that  the 
last  car  in  the  train  was  to  be  cut  off  and  that  he  would  reach  the  end 
of  the  car  next  to  the  one  to  be  cut  loose  just  at  the  time  the  two  cars 
separated,  and  fall  between  them. 

The  evidence  as  we  view  it  presents  a  case  in  which  appellee  can  not, 
under  the  law,  be  compensated  for  his  great  injuries,  but  they  must 
be  charged  to  the  dangers  and  risks  necessarily  incident  to  the  great 
public  service  in  which  he  was  engaged;  and  for  injuries  so  received 
no  compensation  is  allowed  by  law.  As  much  as  we  may  regret  this 
infirmity  in  our  laws,  it  is  not  the  province  of  the  courts  to  change 
them.  The  following  forcible  expressions  in  regard  to  the  duty  of  the 
court  in  cases  of  this  kind  are  quoted  from  the  opinion  of  Mr.  Justice 
Marshall  of  the  Supreme  Court  of  Wisconsin,  in  the  case  of  demons 
V.  By.  Co.,  137  Wis.,  137 : 

"Bules  of  law  can  not  be  changed  by  the  court  and  adapted  to  the 
exigencies  of  particular  cases  however  distressing  they  may  be.  With 
indifference  to  results,  except  as  seriousness  thereof  may  stimulate 
greater  care,  established  principles  must  be  applied  as  the  infallible  test 
of  what  is  right  and  what  is  wrong  in  the  legal  aspect.  Whether  the 
law  as  we  find  it  is  as  we  would  have  it  to  be  if  we  were  permitted 
to  make  it,  instead  of  being  mere  instrumentalities  to  apply  it,  is  im- 
material. Our  responsibility  begins  when  we  are  invoked  for  its  appli- 
cation. It  ends  when  we  apply  it  as  we  find  it.  The  grade  of  fidelity 
with  which  that  duty  is  performed  is  to  be  measured  by  the  vigor  and 
courage  with  which  we  laboi*  in  our  own  special  field,  leaving  the  re- 
sponsibility for  changing  the  law  to  the  department  of  government  in 
which  the  Constitution  has  lodged  it." 

Our  conclusion  being  that  under  the  undisputed  evidence  appellant 
can  not  be  held  liable  for  the  injuries  sustained  by  appellee,  the  as- 
signment of  error  complaining  of  the  refusal  of  the  court  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  defendant  must  be  sustained. 

This  conclusion  renders  a  discussion  of  the  other  assignments  of 
error  unnecessary  and  requires  that  the  judgment  of  the  court  below 
be  reversed  and  judgment  here  rendered  in  favor  of  appellants,  and  it 
has  been  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused  to  appellee. 


1910.]     Chicago,  Eock  Island  &  Gulp  Ry.  Co.  v.  Bogers.        603 


Chicago,  Bock  Island  &  Gulp  Bailway  Company  bt  al.  v.  W.  H. 

Bogers.   . 

ITecided  June  18,  1910. 

L^^Canrier  of  Llye  Stock — Damagres — ^Evldenoe. 

In  the  absence  of  evidence  showing  that  there  was  no  market  value  for 
animals  at  the  place  of  their  destination,  testimony  as  to  the  price  paid  by  the 
owner  of  such  animals  at  the  point  of  shipment  is  not  admissible  for  the 
purpose  of  discrediting  the  owner's  testimony  as  to  what  would  have  been  the 
value  of  the  animals  at  their  destination  but  for  the  injuries  they  sustained 
during  transportation. 

2. — Same — ^Heasure  of  Damage. 

The  proper  measure  of  damage  to  live  stock  during  transportation  being 
such  depreciation  in  their  market  value  at  destination  at  the  time  of  their 
arrival  as  was  occasioned  by  the  carrier's  negligence,  the  court  properly  refused 
a  special  charge  giving  as  the  measure  of  damage  the  expense  necessary  to 
restore  the  stock  to  their  normal  condition. 

8. — ^Practice--ClLarge — Ho  luue. 

It  is  proper  for  the  trial  court  to  refuse  to  submit  an  issue  which  is 
not  raised  by  the  evidence,  or  which  has  been  already  presented  by  the  charge 
of  the  court.    Bule  applied. 

4. — Shipper — Claim  for  Damages — Suit  for  Larger  Amount. 

When  the  amount  of  the  verdict  of  a  jury  against  a  railroad  company  for 
damages  to  a  shipment  of  livestock  is  supported  by  the  evidence,  the  fact 
that  the  owner,  shortly  after  the  shipment,  presented  a  claim  for  a  less 
amount,  is  not  sufficient  cause  for  setting  the  verdict  aside. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

Lassiter  &  Harrison  and  Turner,  Boyce  &  Hendricks,  for  appellant. 

Barrett  £  Jones,  for  appellee. 

DUNBILIN,  Associate  Justice. — ^W.  H.  Bogers  recovered  a  judg- 
ment for  three  hundred  dollars  against  each  of  the  defendants,  the  Chi- 
cago, Bock  Island  &  Gulf  Bailway  Company  and  the  Chicago,  Bock 
Island  &  Pacific  Bailway  Company,  on  his  claim  for  damages  for  al- 
leged negligence  in  the  shipment  of  twenty-eight  head  of  horses  belong- 
ing to  the  plaintiff.  The  horses  were  shipped  from  Carlsbad,  New 
Mexico,  to  Altus,  Oklahoma.  A  portion  of  the  route  of  shipment  was 
over  lines  of  other  railway  companies  who  were  also  made  defendants 
in  the  suit,  but  judgment  was  rendered  in  favor  of  those  companies. 

The  petition  contained  the  usual  allegations  of  delay  and  rough 
handling  as  a  basis  for  the  charge  of  negligence  alleged  against  all  of 
the  defendants.  The  damages  for  which  a  recovery  was  sought  con- 
sisted in  alleged  depreciation  in  the  market  value  of  the  animals,  and 
that  measure  of  damages  was  submitted  in  the  charge  to  the  jury. 

Plaintiff  purchased  nearly  all  the  horses  in  the  vicinity  of  Carlsbad, 
New  Mexico,  a  few  days  before  they  were  shipped,  and,  upon  cross- 
examination,  appellants  sought  to  prove  by  him  the  prices  paid  for  the 
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horses  so  purchased.  The  purpose  of  the  testimony  thus  sought  was  to 
discredit  plaintiff's  estimate  of  what  would  have  been  the  market  value 
of  the  horses  at  their  destination  but  for  injuries  which  he  alleged 
they  sustained  en  route.  Upon  plaintiff's  objection  thereto  this  evi- 
dence was  excluded.  If  it  had  been  shown  that  there  was  no  market 
value  for  the  animals  at  'the  place  of  their  destination,  or  if  there  had 
been  an  absence  of  competent  testimony  to  prove  with  a  reasonable 
degree  of  certainty  the  market  value  of  the  animals  at  Altus,  doubtless, 
the  testimony  would  have  been  admissible.  Gulf.  C.  &  S.  F.  Ry.  Co.  v. 
Jackson,  99  Texas,  343;  Texas  &  P.  Ry.  v.  Newsome,  44  Texas  Civ. 
App.,  618  (98  S.  W.,  646) ;  Wells  Fargo  Express  Co.  v.  Williams,  71 
S.  W.,  315.  But  the  iestimony  was  practically  uncontroverted  that 
the  horses  had  a  market  value  at  their  destination  and  under  such 
circumstances  there  was  no  error  in  sustaining  plaintiff's  objection  to 
the  question.  Texas  &  P.  Ry.  v.  Barber,  30  S.  W.,  500,  and  authorities 
there  cited. 

It  is  insisted  that  there  was  no  evidence  to  prove  that  the  horses 
were  ever  transported  over  the  line  of  railway  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  this  contention  is  made  the 
basis  of  a  criticism  of  the  charge  authorizing  a  recovery  against  the 
appellant  last  named  in  the  event  of  a  finding  that  the  horses  were 
transported  over  that  railway,  and  a  further  finding  of  negligence  on 
the  part  of  that  company  resulting  in  depreciation  in  the  market  value. 
After  a  careful  examination  of  the  statement  of  facts  contained  in 
the  record  we  find  that  there  is  no  merit  in  this  contention. 

The  following  instruction  was  requested  by  appellants  but  refused: 
'TTou  are  instructed  that  if  you  should  find  that  the  plaintiff  is  en- 
titled to  recover  anything  herein  against  these  defendants  or  either  of 
them,  then  if  you  find  that  the  horses,  upon  their  arrival  at  destina- 
tion, had  been  injured  in  any  manner  by  either  of  the  Rock  Island 
lines,  yet  if  you  find  that  certain  damages  or  any  portion  thereof  were 
temporary  and  could  be  lessened  by  the  plaintiff  taking  proper  care 
of  said  horses,  and  that  said  horses  were  in  fact  restored  to  their  normal 
condition  at  a  slight  expense,  then  you  will  only  find  such  damage  as 
the  plaintiff  may  have  sustained,  considering  the  length  of  time  which 
it  would  take  to  restore  said  horses  to  their  normal  condition  and  the 
expense  necessary  thereto.  And  after  determining  what  such  loss 
or  damage  to  the  plaintiff,  if  any,  was,  based  on  such  considerations, 
you  will  then  determine  whether  either  of  these  defendants  caused  any 
part  of  the  damage,  and  if  so,  you  will  apportion  such  damage  to  such 
lines  respectively  as  occasioned  the  same/'  In  view  of  the  proof  of 
market  value  of  the  horses  at  Altus,  as  noted  above,  the  proper  measure 
of  damages  was  such  depreciation  in  their  market  value  at  destination 
at  the  time  of  their  arrival  as  was  occasioned  by  appellants*  negligence, 
and  there  was  no  error  in  refusing  the  special  instruction.  Texas  & 
P.  Ry.  V.  Barber,  supra,  and  cases  there  cited. 

Appellant,  Chicago,  Rock  Island  &  Gulf  Railway  Company  requested 
another  instruction,  in  effect,  that  in  the  event  of  a  finding  that  the 
cars  of  that  company  in  which  the  horses  were  transported  were  negli- 
gently jerked,  yet  there  could  be  no  recovery  by  plaintiff  against  that 
defendant  in  the  absence  of  a   further  finding  that  the  horses  were 
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thereby  injured.  Appellant  has  failed  to  point  out  any  evidence  in  the 
record  tending  to  prove  that  such  negligent  handling  of  the  animals 
did  not  injure  them;  while  plaintiflE's  evidence,  which  was  uncontro- 
verted,  shows  that  the  horses  were  thereby  injured.  Besides,  this  issue 
was  fairly  presented  in  the  charge  which  the  court  gave. 

Appellants  insist  that  the  verdict  Is  unsupported  by  the  evidence  and 
at  all  events  excessive.  Plaintiff^s  written  claim  for  damages,  made  out 
shortly  after  their  arrival  at  Altus,  for  a  smaller  sum  than  the  amount 
allowed  by  the  jury  is  made  the  basis  of  this  assignment.  The  testi- 
mony of  the  witnesses  on  the  stand  was  ample  to  support  the  verdict 
and,  as  the  jury  were  the  exclusive  judges  of  the  weight  to  be  given 
the  evidence,  the  assignment  must  be  overruled. 

We  have  found  no  error  in  the  record  and  the  judgment  is  aflSrmed. 

ON   MOTION   FOR   REHEARING. 

Appellant  earnestly  insists  that  we  erred  on  the  original  hearing  in 
holding  that  evidence  of  the  purchase  price  paid  by  appellee  for  the 
horses  in  controversy  near  Carlsbad,  New  Mexico,  a  few  days  before 
they  were  shipped,  was  properly  excluded.  Exactly  the  same  question 
was  decided  by  this  court  adversely  to  appellant's  contention  in  the 
cases  of  Texas  &  P.  By.  v.  Dishman,  41  Texas  Civ.  App.,  250  (91  S. 
W.,  828),  and  Missouri,  K.  &  T.  Ry.  v.  Garrett,  96  S.  W.,  53,  in  each 
of  which  cases  a  writ  of  error  was  denied  by  our  Supreme  Court,  and 
the  decision  in  the  case  of  Missouri,  K.  &  T.  By.  v.  Dilworth,  95  Texas, 
332,  is  to  the  same  effect. 

The  motion  for  rehearing  is  overruled. 

Afftrmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  v.  Dallas  Huey  et  al. 

Decided  June  IS,  1910. 

1. — ^Damaffes — Death  of  Son — ^Probable  Pecuniary  Aid — ^Evidence. 

In  a  suit  by  parents  against  a  railroad  company  for  the  negligent  killing 
of  their  son,  the  testimony  of  one  of  the  parents  as  to  a  conversation  with 
the  son  shortly  before  his  death  in  which  the  son  declared  his  intention  to 
assist  plaintiff  in  the  future  by  gifts  of  money,  was  competent  evidence. 

2. — Same — ^Amount  of  Aid — Charge. 

In  a  suit  by  parents  for  the  negligent  killing  of  their  adult  married  son, 
a  charge  requested  by  defendant  upon  the  issue  of  the  financial  ability,  will- 
ingness and  probability  of  the  son  contributing  to  the  support  of  plaintiffs 
and  as  to  the  amount  of  such  aid,  considered,  and  held  properly  refused 
because  upon  the  weight  of  the  evidence  and  misleading,  and  it  imposed  a  greater 
burden  upon  the  plaintiffs  than  required  by  law  in  establishing  the  amount  of 
aid  which  they  had  a  right  to   expect  from  their  said  son. 

8. — ^Praotice — ^Repeating  Charges. 

It  is  proper  for  the  trial  court  to  refuse  to  give  a  special  charge  which 
is  in  substance  the  same  as  a  special  charge  already  given.  Special  charges 
upon  the  subject  of  the  financial  ability  of  a  son  to  contribute  to  the  support 
of  his  parents  and  the  probability  of  his  doing  so,  considered,  and  held 
substantially  the  same. 
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4. — ^Death  of  Son — ^Damages — Certainty  of  Proof. 

In  actions  by  parents  for  the  negligent  killing  of  their  adult  married  son, 
and  cases  of  like  character,  the  evidence  can  not  furnish  the  measure  of  dam- 
ages with  that  certainty  and  accuracy  with  which  it  may  be  done  in  other 
cases,  and  hence  the  amount  must  of  necessity  be  left  to  the  sound  discretion 
of  the  jury  and  their  discretion  will  not  be  interfered'  with  unless  it  is  made 
to  appear  that  their  verdict  was  the  result  of  some  improper  motive  or  in- 
fluence. 

Appeal  from  the  Fourteenth  Judicial  District,  Dallas  County.  Tried 
below  before  Hon.  Kenneth  Poree. 

E.  B.  Perkins,  DanL  Upthegrove  and  J,  E.  Oilbert,  for  appellant. — 
Declarations  by  a  plaintiff  retailing  a  conversation  with  his  deceased 
son,  in  a  suit  brought  to  recover  damages  growing  out  of  his  negligent 
killing,  stating  his  own  needy,  financial  condition  and  the  promise  by 
the  son  to  do  some  act  in  the  future,  in  itself  contingent,  are  self- 
serving,  hearsay,  and  prejudicial.  Houston  &  Texas  Central  Bv.  Co. 
V.  Hill,  70  Texas,  64;  Houston  &  T.  C.  Ry.  Co.  v.  Bitter,  16  Texas 
Civ.  App.,  482. 

A  defendant  is  entitled  to  an  aflBrmative  charge  on  every  phase  of  its 
case  supported  by  evidence.  Hence  the  court  erred  in  refusing  to  give 
special  charge  No.  3.  Bro^v'n  v.  Pridgen,  56  Texas,  127-8;  Interna- 
tional &  G.  X.  By.  Co.  V.  Neff,  87  Texas,  307;  Missouri,  K.  &  T.  By. 
Co.  V.  McGlamory,  89  Texas,  639;  Missouri,  K.  &  T.  By.  Co.  v.  Smith, 
101  S.  W.,  454. 

Good  intentions  alone  on  the  part  of  an  adult  married  son  will  not 
authorize  recovery  by  his  parents  for  his  death.  There  must  be  coupled 
therewith  a  reasonable  certainty  of  financial  ability  to  contribute  to 
their  support,  and  this  question  should  be  submitted  to  the  jury  under 
appropriate  instructions.  Houston  &  T.  C.  By.  Co.  v.  Cowser,  57  Texas, 
303. 

Whether  there  be  a  reasonable  expectation  that  an  adult  married  son 
will  contribute  to  the  support  of  his  parents  is  a  question  of  fact, 
and  his  personal  habits  are  proper  elements  for  consideration  in  deter- 
mining the  reasonableness  of  such  expectation.  Houston  &  T.  C.  By. 
Co.  V.  Cowser,  57  Texas,  293;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Power, 
54  S.  W.,  629;  McGown  v.  International  &  G.  N.  By.  Co.,  85  Texas, 
293. 

McLean  &  Carlock,  for  appellees. — The  action  of  the  court  in  refus- 
ing to  strike  out  the  testimony  of  Dallas  Huey  was  a  correct  ruling. 
The  declaration  of  J.  D.  Huey,  made  to  his  father  as  to  his  inten- 
tions of  giving  future  aid  to  his  parents,  was  competent  testimony. 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Bonnet,  38  S.  W.,  813 ;  St.  Louis,  A.  & 
T.  By.  Co.  V.  Johnston,  78  Texas,  542 ;  Missouri  Pac.  By.  Co.  v.  Lee,  70 
Texas,  503;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Brown,  33  Texas  Civ.  App., 
272 ;  Freeman  v.  Carter,  81  S.  W.,  82. 

It  is  not  required  of  the  plaintiffs  in  such  cases  that  they  show  by 
testimony  the  probable  amount  in  dollars  of  pecuniary  aid  they  may 
reasonably  expect  from  their  son  if  his  life  had  continued,  and  the 
pecuniary  condition  of  the  plaintiffs  is  an  important  element  in  sucli 
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cases  to  be  considered  by  the  jury.  This  latter  consideration  is  en- 
tirely eliminated  from  special  charge  No.  4,  and  it  is  for  that  reason 
erroneous.  International  &  Q.  N.  By.  Co.  v.  Kindred,  57  Texas,  498; 
Houston  &  T.  C.  By.  Co.  v.  White,  23  Texas  Civ.  App.,  283;  Inter- 
national &  G.  N.  By.  Co.  V.  Knight,  52  S.  W.,  640. 

TALBOT,  Associate  Justice. — This  suit  was  filed  by  the  appel- 
lees, Dallas  Huey  and  wife,  the  father  and  mother  of  J.  D.  Huey, 
against  the  appellant  to  recover  damages  growing  out  of  the  death  of 
J.  D.  Huey  in  an  accident  in  appellant's  yard  at  Noell  Junction, 
November  8,  1907.  The  surviving  widow  of  J.  D.  Huey  was  made  a 
party  plaintiff,  but  she  had  been  settled  with  by  appellant  prior  to 
filing  of  this  action,  and  verdict  and  judgment  was  in  favor  of  appel- 
lant as  to  her,  while  Dallas  Huey  and  wife  recovered  judgment  for 
$2,250,  divided  equally  between  them. 

Appellees  allege  that  deceased  was  their  son,  and  was  a  brakeman  on 
freight  trains  of  appellant  between  Dallas  and  Noell  Junction,  and 
had  been  in  such  service  for  several  years.  That  while  engaged  in 
such  service,  November  8,  1907,  appellant's  servants  negligently  ran 
one  of  its  engines  over  the  deceased  and  instantly  killed  him.  That 
deceased  at  the  time  of  his  death  was  a  strong  and  healthy  young  man, 
twenty-eight  years  old,  sober  and  industrious,  earning  and  capable  of 
earning  $100  to  $150  per  month;  that  appellees  are  advanced  in  years 
and  in  poor  circumstances,  and  that  deceased  had  contributed  and 
would  have  continued  to  contribute  to  their  maintenance  and  support 
had  he  lived. 

The  defendant  pleaded  a  general  denial,  contributory  negligence,  as- 
sumed risk,  and  that  appellees  had  no  reasonable  expectation  of  receiv- 
ing pecuniary  aid  from  said  J.  D.  Huey,  because  Dallas  Huey  is  an 
able-bodied  man,  able  to  make  a  living  for  himself  and  wife.  That 
deceased  was  married  and  about  thirty-two  years  old,  and  his  habits 
of  industry,  sobriety  and  economy  were  such  that  he  never  had,  and 
could  not  be  expected  to  contribute  to  their  support.  That  he  was 
in  the  habit  of  drinking  and  carousing,  which  habits  were  of  long 
standing,  and  he  was  not  economical  and  his  earnings  were  not  more 
than  sufficient  for  the  support  of  himself  and  wife.  That  instead  of 
contributing  to  the  support  of  his  parents,  he  was  in  the  habit  of 
drawing  on  them  for  money,  and  having  them  pay  out  money  for  him, 
and  that  appellees  had  no  right  to  expect  and  no  reasonable  expectation 
of  receiving  anything  from  him. 

1.  The  trial  court  did  not  err  in  overruling  the  defendant's  motion 
to  strike  out  the  testimony  of  the  plaintiff  to  the  effect,  that  he,  plain- 
tiff, had  a  conversation  with  the  deceased  shortly  before  the  latter's 
death,  in  which  the  plaintiff's  needy  financial  condition  was  made 
known,  and  that  the  deceased  in  said  conversation  declared  his  inten- 
tion to  assist  plaintiff  in  the  future  by  gifts  of  money.  Such  a  decla- 
ration was  competent  evidence  in  a  suit  oi^  this  character.  It  is  said 
that  the  pecuniary  loss  to  the  father  from  the  death  of  his  son  must 
necessarily  be  proved  by  circumstances,  and  that  among  the  circum- 
stances going  to  show  such  loss  is  the  disposition  of  the  latter  to  con- 
tribute pecuniarily  to  the  aid  of  the  former,  and,  as  the  disposition  and 
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feelings  of  a  person  may  be  proved  by  his  expressions,  the  declarations 
of  the  deceased  son  are,  in  connection  with  other  testimony,  admissible 
in  evidence  for  the  purpose  of  showing  that  he  was  disposed  to  aid  his 
father  pecuniarily.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Bonnet,  38  S. 
W.,  813;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Brown,  33  Texas  Civ.  App.,  269. 
Another  reason  why  there  was  no  error  in  refusing  to  strike  out  this 
testimony  is,  that  practically  the  same  testimony  was  given  by  other 
witnesses  without  objection  on  the  part  of  appellant,  and  the  same  was 
therefore  harmless. 

2.  It  is  assigned  that  the  court  erred  in  refusing  to  give  the  follow- 
ing charge,  requested  by  appellant:  *'There  is  no  legal  obligation  or 
duty  resting  upon  an  adult  son  to  contribute  any  part  of  his  earnings 
to  the  support  or  maintenance  of  his  parents  or  either  of  them.  You 
are,  therefore,  instructed  in  this  case  that  before  Dallas  Huey  or  his 
wife  can  recover  herein  they  must  have  shown  by  a  preponderance  of 
the  evidence  upon  that  phase  of  the  case,  not  only  that  J.  D.  Huey, 
deceased,  was  willing  to  contribute  to  their  maintenance  and  support, 
but  that  he  was  financially  able  to  do  so,  and  that  he  would  continue 
to  be  financially  able  as  well  as  willing  to  do  so,  taking  into  consid- 
eration the  legal  obligations  and  duties  devolving  upon  deceased  as  a 
married  man,  and  fhe  probabilities  of  the  increase  of  his  expense  as 
well  as  his  earning  capacity,  if  either;  and  unless  you  believe  from 
the  evidence  that  such  financial  ability,  as  well  as  willingness,  would 
have  continued,  then  said  Dallas  Huey  and  wife,  or  either  of  them, 
can  not  recover  herein,  and  you  will  find  for  the  defendant.'*  There 
was  no  error  in  refusing  this  charge,  for  the  reason  that  it  was  suf- 
ficiently covered  by  special  charge  No.  3  given  at  appellant's  request. 
Special  charge  No.  3  is  as  follows:  "Should  the  jury  believe  from  the 
evidence  that  the  plaintiffs,  Dallas  Huey  and  wife,  had  a  right  to 
expect  that  J.  D.  Huey,  deceased,  would  have  contributed  to  their 
maintenance  and  support,  and  that  he  was  not  only  willing,  but  that 
he  was  and  would  continue  financially  able  to  do  so,  then  the  measure 
of  recovery,  if  any,  by  the  said  Dallas  Huey  and  wife  would  be  a  sum 
equal  to  the  pecuniary  benefit  the  said  parents  had  a  reasonable  expec- 
tation of  receiving  from  said  J.  D.  Huey  had  he  not  died,  taking  into 
consideration  his  habits,  and  all  his  habits,  after  he  became  twenty-one 
years  old,  including  his  habits  of  sobriety  or  of  drinking,  economy  or 
extravagance,  together  with  the  fact  that  he  was  married  and  his  legal 
obligation  and  duty  for  the  support  of  his  family  during  his  life  had 
he  continued  to  live.''  The  supposed  refusal  of  this  latter  charge  is 
made  the  subject  of  one  of  appellant's  assignments  of  error,  but  an 
inspection  of  the  record  discloses  that  the  charge  was  in  fact  given. 

3.  The  seventh  assignment  of  error  complains  of  the  court's  refusal 
to  give  the  following  charge,  asked  by  the  appellant:  "Defendant  asks 
the  court  to  charge  the  jury  as  follows:  Before  plaintiffs  can  recover 
herein  they  must  have  shown  to  you  by  a  preponderance  of  the  evidence 
that  the  deceased  was  not  only  willing,  but  financially  able  to  con- 
tribute to  their  support,  and  that  such  financial  ability  would  continue, 
but  they  are  also  required  to  approximate  the  amount  they  had  a  right 
to  expect  from  him  in  money  or  property  after  he  was  twenty-one  years 
old,  taking  into  consideration  his  marriage  and  obligations  to  his  own 
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family  and  the  probability  of  their  continuance,  and  unless  they  have 
furnished  you,  by  a  preponderance  of  the  evidence,  with  a  reasonable 
approximation  of  such  expectancy  of  pecuniary  contributions  after  his 
majority,  and  of  the  amount  they  had  a  right  to  expect  in  the  future, 
they  can  not  recover,  and  you  will  not  consider  any  other  ground  or 
basis,  if  you  should  find  for  plaintiff,  as  the  basis  of  recovery."  We 
think  this  charge  was  properly  refused.  It  is,  in  our  opinion,  upon 
the  weight  of  the  evidence  and  misleading,  and,  with  respect  to  the 
definiteness  of  the  evidence  therein  required  in  establishing  the  amount 
of  pecuniary  contributions  which  appellees  had  a  right  to  expect  in  the 
future  had  not  their  son  been  killed,  imposed  a  greater  burden  upon 
appellees  than  required -by  the  rule  of  law  applicable  in  such  cases,  or 
at  least  not  called  for  under  the  evidence.  It  does  not  appear,  as  in 
the  case  of  Houston  &  T.  C.  Ey.  Co.  v.  Cowser,  57  Texas,  293,  cited  by 
counsel  for  appellant,  that  more  satisfactory  evidence  than  that  ad- 
duced by  plaintiffs  to  establish  the  amount  of  the  damages  sustained  by 
them,  was  attainable.  The  facts  and  circumstances  shown  were  suf- 
ficient to  enable  the  jury  to  reach  a  conclusion  with  respect  thereto 
"approximating  reasonable  certainty,^'  and  the  court^s  charge  correctly 
applied  the  law  to  these  facts. 

4.  The  ninth  assignment  complains  that  the  court  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial,  because  the  verdict  and 
judgment  are  contrary  to  the  law  and  evidence  in  that  "the  evidence 
showed  that  the  deceased,  J.  D.  Huey,  after  his  majority,  and  especially 
after  his  marriage,  never  contributed  anything  of  value  to  the  plain- 
tiffs, and  it  does  not  afford  any  reasonable  expectation  that  he  would 
be  able  to  make  any  pecuniary  contribution  to  the  maintenance  of  plain- 
tiffs thereafter,  but  on  the  contrary,  that  his  habits  of  dissipation  and 
extravagance  were  such  as  to  preclude  the  expectation  that  he  would  do 
so  or  would  be  pecuniarily  able  to  do  so  in  future.*'  We  do  not  agree 
with  this  contention  of  appellant.  The  evidence  does  show  without 
contradiction  that  after  the  deceased  had  reached  his  majority,  and 
even  after  his  marriage,  he  did  contribute  to  both  his  father  and  mother 
some  money  and  valuable  wearing  apparel.  Upon  the  subject  of  his 
habits  of  drinking,  of  industry  and  ability  and  disposition  to  earn 
money,  the  evidence  is  conflicting.  We  are  inclined  to  the  view,  how- 
ever, as  is  contended  by  counsel  for  appellees,  that  it  preponderates 
in  favor  of  the  appellees.  All  the  witnesses,  who  testified  upon  the 
subject,  testified  that  the  deceased  was  usually  devoted  to  his  parents 
and  deeply  concerned  about  their  future  welfare.  The  most,  if  not  all, 
of  them  had  known  the  deceased  from  his  early  childhood  down  to 
the  date  of  his  death,  and  had  been  in  such  position  or  so  associated 
with  him  as  to  enable  them  to  observe  his  habits  and  to  know  his 
character  for  industry  and  sobriety.  These  witnesses  testified,  with 
one  accord,  in  substance,  that  he  was  not  a  drunkard,  that  he  asso- 
ciated with  the  best  people ;  that  he  was  intelligent,  capable  and  willing 
to  work  and  physically  a  perfect  man. 

6.  The  tenth  assignment  complains  that  the  verdict  is  excessive. 
This  assignment  will  be  overruled.  As  said  by  this  court  in  Eailway 
Co.  V.  Brown,  supra,  the  evidence,  in  cases  of  this  character,  can  not 
VoL  LXI  Civil— 39. 
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furnish  the  measure  of  damages  with  that  certainty  and  accuracy  with 
which  it  may  have  done  in  other  cases^  and  hence  the  amount  must 
of  necessity  be  left  to  the  sound  discretion  of  the  jury,  and  their  dis- 
cretion will  not  be  interfered  with  unless  it  is  made  to  appear  that  it 
has  been  abused.  It  does  not  appear  in  this  case  that  there  was  any 
abuse  of  the  jury's  discretion,  nor  is  there  anything  in  the  record  indi- 
cating that  in  arriving  at  their  verdict  they  were  influenced  in  any 
manner  by  passion,  prejudice  or  other  improper  motive.  No  question 
as  to  liability  on  the  part  of  the  appellant  is  raised  by  any  assignment 
of  error,  nor  is  it  contended  that  the  deceased  was  guilty  of  contributory 
negligence  or  that  he  assumed  the  risk  of  being  injured  in  the  manner 
he  was.  The  evidence  is  sufficient  to  sustain  the  verdict;  the  appellant, 
in  our  opinion,  has  suffered  no  substantial  injury  by  any  ruling  of  the 
court,  of  which  complaint  is  made,  and  the  judgment  will  be  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Hot  Haheington  et  al  v.  W.  L.  Mayo* 

Decided  June  18,  1010. 

1. — Szemption— EoBiettead  Deflned. 

By  the  Constitution  of  this  State  there  is  exempt  to  the  head  of  a 
family  but  one  homestead,  which,  in  a  city  or  town,  may  consist  of  lot  or 
lots  contiguous  to  or  separated  from  each  other,  provided  they  are  put  to 
such  uses  as  contribute  to  the  enjoyment  of  the  home;  and  one  or  more  of 
such  lots  may  be  devoted  to  the  calling  or  business  of  the  head  of  the  family. 


S. — Same— BusineM  Homestead. 

I 
I 


The  business  homestead  must  be  confined  to  one  place;  separate  and  dis- 
connected lots  can  not  be  appropriated  as  so  many  different  places  of  business, 
nor  for  purposes  auxiliary  to  the  main  business.  The  exemption  applies  to 
only  one  business  and  one  location. 

8.^— Same. 

While  lots  separated  from  the  residence  homestead  are  exempt  from  forced 
sale  if  they  are  put  to  such  uses  as  contribute  to  the  enjoyment  of  the  home, 
and  while  the  business  homestead  may  be  established  upon  a  lot  or  lots  not 
contiguous  to  the  residence  homestead,  yet  the  business  of  the  head  of  the 
family  must  be  confined  to  one  place  and  can  not  be  conducted  upon  several 
separate  and  disconnected  lots. 


Stated. 

A  defendant  in  execution  was  a  school  teacher,  a  married  man,  the  head 
of  a  family,  and  owned  a  college  building  situated  in  a  town;  the  college 
grounds  and  campus  proper  consisted  of  a  tract  of  four  acres;  on  a  different 
lot,  which  was  separated  from  the  college  grounds  and  campus  by  a  street, 
were  three  large  dormitories  belonging  to  said  defendant  and  used  by  him 
to  room  and  board  a  large  number  of  pupils  who  attended  his  school; 
defendant  and  his  family  resided  in  one  of  said  dormitories  and  took  their  meals 
in  another,  with  the  pupils  boarded  by  him.  Defendant  owned  six  other  lots, 
all  of  which  were  s^arate  from  the  college  lot  and  the  dormitory  lot  above 
mentioned;  on  some  of  said  six  lots  was  situated  another  large  dormitory  in 
which  a  number  of  defendant's  pupils  slept;  on  another  lot  was  a  house 
partly  occupied  by  a  gardener  who  cultivated  a  garden  on  said  lots  from  which 
vegetables  were  used  to  supply  defendant  and  his  family  and  the  pupils  board- 
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ing  with  him;  still  other  of  said  lots  were  used  as  a  hasehall  ground.  Held, 
only  the  lot  on  which  was  situated  the  college  building  and  campus,  and  the 
lot  on  which  was  situated  the  dormitory  occupied  by  defendant  and  his  family, 
and  one  of  the  lots  on  which  was  situated  the  vegetable  garden^  were  exempt 
as  homestead  from  execution  and  forced  sale. 

5. — ^Homestead — ^Mere  Intention  Insufficient. 

Mere  intention  to  make  a  tract  of  land  a  part  of  the  homest^d  is  not 
sufficient  to  give  it  the  homestead  character.  Some  act  must  be  done  evi- 
dencing an  intention  to  use  it  for  or  in  connection  with  the  home  place  for- 
the  comfort  or  convenience  of  the  family,  or  as  a  place  of  business  for  the 
head  of  the  family.  Evidence  stated  and  held  insufficient  to  make  a  certain  lot 
a  part  of  a  homestead. 

Appeal  from  the  District  Court  of  Hunt  County  Tried  below  before 
Hon.  T.  D.  Montrose. 

Sherrill,  Mullcey  &  Hamilton,  for  appellants. — The  court  erred  in 
holding  that  the  Vi'^cre  lot  in  the  comer  of- block  49,  in  the  city  of 
Commerce,  being  the  fourth  tract  described  in  plaintiff's  petition,  was  a 
part  of  plaintiffs  homestead.  Constitution,  art.  XVI,  sec.  51;  Eev. 
Stats.,  art.  2396;  Kempner  v.  Comer,  73  Texas,  196;  Churchwell  v. 
Sweeney,  29  Texas  Civ.  App.,  166;  George  v.  Ryon,  61  S.  W.,  138; 
Johnson  v.  Burton,  39  Texas  Civ.  App.,  249;  Ford  v.  Fosgard,  25  S. 
W.,  445;  Shryock  v.  Latimer,  57  Texas,  674. 

A  lot  in  a  town  not  ^'occupied  or  used  for  the  purpose  of  a  home,  and 
not  occupied  as  a  place  to  exercise  the  calling  or  business  of  the  head 
of  the  family ,''  but  situated  some  distance  from  the  homestead  and  not 
contiguous  thereto,  and  used  for  purposes  merely  incidentally  profitable 
to  the  business  of  the  head  of  the  family,  is  not  exempt  from  sale  under 
execution.  Evans  v.  Pace,  51  S.  W.,  1094;  Hinzie  v.  Moody,  1  Texas 
Civ.  App.,  26;  Pfeiffer  v.  McNatt,  74  Texas,  640;  McDonald  v.  Camp- 
bell, 57  Texas,  614 ;  Levy  v.  Lacour,  94  S.  W.,  380 ;  Wingfield  v.  Hack- 
uey,  69  S.  W.,  446. 

Looney  dk  Clark,  for  appellee. — ^Where,  as  a  part  of  an  institution  of 
learning,  the  homestead  of  a  family,  a  lot  is  purchased  for  the  pur- 
pose of  erecting  a  music  hall  in  which  music  is  to  be  taught  by  the 
wife  in  connection  with  such  institution,  and  where  the  intention  to 
make  such  use  of  the  property  is  manifested  by  placing  material  on  the 
ground  to  erect  such  hall,  it  becomes  a  part  of  the  homestead  in  fact, 
is  not  subject  to  execution,  and  this  is  true  although  the  lot  was  pur- 
chased by  the  wife  without  the  knowledge  of  the  husband  until  money 
was  called  for  to  pay  for  same,  it  appearing  that  the  husband  fur- 
nished the  money  and  concurred  in  the  use  to  which  the  property  was 
to  be  put,  although  he  afterwards  changes  his  mind,  "buys"  the  lot 
from  his  wife  and  intends  to  use  it  for  garden  purposes  instead  of  a 
music  hall.  Pryor  v.  Stone,  19  Texas,  371;  Bell  v.  Greathouse,  49  S. 
W.,  258;  Dobkins  v.  Kuykendall,  81  Texas,  180;  Waggoner  v.  Haskell, 
89  Texas,  435;  Anderson  v.  Sessions,  93  Texas,  279;  Parr  v.  Newby, 
73  Texas,  468 ;  Gunn  v.  Wynne,  43  S.  W.,  290 ;  Maroney  v.  Connellee, 
25  S.  W.,  448;  Schneider  v.  Campbell,  21  S.  W.,  55. 

The  four-acre  tract  used  as  a  garden  was  used  for  such  purposes  as 


612  Texas  Civil  Appeals  Bepobts,  Vol.  61.  [June, 

made  it  a  part  of  the  homestead.  Maroney  v.  Connellee^  25  S.  W., 
448;  Schneider  v.  Campbell,  21  S.  W,,  65;  Waggoner  v.  Haskell,  89 
Texas,  435;  Anderson  v.  Sessions,  93  Texas,  279. 

Lots  with  houses  upon  them  used  as  rooming  houses  for  pupils  in 
the  college  or  as  a  place  in  which  to  teach  any  branch  of  college  work, 
are  as  much  a  part  of  the  homestead  as  the  college  itself  or  other 
dormitories,  and  this  is  true  although  the  college  gardener  occupies  one 
room  in  one  of  these  houses.  Pryor  v.  Stone,  19  Texas,  373;  Schneider 
V.  Campbell,  21  S.  W.,  55 ;  Maroney  v.  Connellee,  25  S.  W.,  448. 

The  play  grounds  of  a  college  or  school  are  as  much  a  part  of  the 
institution  as  any  other  part.    Maroney  v.  Connellee,  25  S.  W.^  448. 

TALBOT,  Associate  Justice. — Appellants,  O^NTeal  &  Sons,  a  firm 
composed  of  W.  A.  O'Neal,  G.  W.  O'Neal  and  E.  C.  O'Neal,  having 
obtained  two  judgments  against  the  appellee,  W.  L.  Mayo,  in  causes 
Nos.  492  and  493  in  the  Justice  Court  of  precinct  No.  6,  Hunt  County, 
Texas,  caused  executions  to  issue  thereon,  which  were  placed  in  the 
hands  of  the  appellant.  Boy  Harrington,  constable  of  said  precinct,  and 
were  by  him  levied  upon  the  real  estate  in  controversy  on  January  14, 
1909,  and  the  same  was  advertised  to  be  sold,  as  provided  by  law,  on 
the  first  Tuesday  in  April,  1909.  Thereafter,  on  the  18th  day  of 
March,  1909,  appellee,  W.  L.  Mayo,  brought  this  suit  against  the 
appellants,  O'Neal  &  Sons  and  Boy  Harrington,  constable  of  said 
county  and  precinct,  to  enjoin  the  sale  of  said  real  estate,  alleging  that 
plaintifE  was  a  married  man  and  the  head  of  a  family,  and  that  said 
property  constituted  his  business  as  well  as  his  residence  homestead. 
A  temporary  injunction  restraining  appellants  from  selling  said  prop- 
erty under  said  execution  was  granted.  The  case  was  tried  before  the 
court  without  a  jury  and  the  injunction  was  perpetuated,  the  court 
being  of  the  opinion,  as  expressed  in  the  decree,  that  the  property 
was  the  homestead  of  the  appellee.  From  this  judgment  appellants 
have  appealed  to  this  court. 

It  was  admitted  upon  the  trial  that  the  judgments,  executions  and 
levies  were  valid,  and  that  the  property  was  duly  advertised  for  sale 
thereunder.  The  property  levied  on  consists  of  several  separate  and 
distinct  lots,  situated  in  the  city  of  Commerce,  Hunt  County,  Texas; 
said  city  being  incorporated  and  divided  into  blocks  and  lots.  The 
evidence  shows  that  appellee  was  a  school  teacher,  a  married  man,  the 
head  of  a  family  and  that  he  owns  and  controls  the  East  Texas  Normal 
College,  an  institution  of  learning  situated  in  said  city.  Between 
1050  and  1100  pupils  attended  the  school  at  the  last  session  thereof 
before  the  trial  of  this  case  in  the  District  Court.  The  college  grounds 
and  campus  proper  consists  of  four  acres  of  land  upon  which  the  col- 
lege building  is  situated.  This  building  is  a  large,  three-story  brick 
school  building.  On  block  6  of  College  Addition  to  said  city, 
which  is  separated  from  the  college  grounds  and  campus  by  Mayo 
Street,  is  situated  three  large  two-story  brick  dormitories,  belonging 
and  appellee  and  used  by  him  to  room  and  board  a  large  number  of 
pupils  who  attend  this  school.  Appellee  and  his  family  reside  in  one 
of  these  dormitories  and  take  their  meals  in  another  of  said  dormi- 
tories with  the  pupils  boarded  by  him.     The  property  levied  upon  did 
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not  include  the  college  grounds  and  campus,  nor  either  of  the  three 
dormitories  mentioned,  but  consists,  as  designated  in  the  petition,  of 
six  tracts  of  land  described  as  follows:  "First  tract:  Situated  on  the 
east  side  of  Campbell  Street  being  lots  Nos.  8,  9  and  10  in  block  5  of 
the  College  Addition  to  said  city.  Second  tract:  One  house  and  lot  situ- 
ated on  the  west  side  of  Arp  Street,  being  lot  No.  1  in  block  No.  5  of 
the  College  Addition  to  said  city.  Third  tract:  One  house  and  lot  situ- 
ated on  the  west  side  of  Arp  Street,  being  lot  No.  3  in  block  No.  5  of 
the  College  Addition  to  said  city.  Fourth  tract :  Situated  on  the  north 
side  of  Crockett  Street  and  on  the  west  side  of  Morse  Street,  beginning 
at  the  southeast  corner  of  block  49  of  the  city  of  Commerce,  according 
to  J.  H.  Morgan^s  official  map  of  said  city;  thence  west  to  Q.  Q.  Lind- 
se/s  lot;  thence  north  half  of  the  entire  distance  to  Pickett  Street; 
thence  east  to  Morse  Street;  thence  south  to  the  intersection  of  Morse 
and  Pickett  Streets,  the  place  of  beginning,  containing  about  14-acre 
of  land  in  the  corner  of  block  No.  49.  Fifth  tract:  Two  vacant  lots 
situated  on  the  east  side  of  Campbell  Street,  being  lots  Nos.  11  and  12 
in  block  No.  7  of  the  College  Addition  to  said  city.  Sixth  tract:  About 
4  acres  of  land  lying  and  being  at  the  south  terminus  of  Campbell 
Street;  beginning  at  the  N.  W.  corner  of  W.  J.  Taylor's  6-acre  tract; 
thence  south  140  yards  to  W.  J.  Taylor's  inside  comer,  being  the  north 
line  of  said  Taylor's  larger  tract;  thence  west  140  yards;  thence  north 
140  yards  to  Walnut  Street;  thence  east  with  the  south  line  of  Walnut 
Street  to  the  place  of  beginning." 

On  lots  11  and  12  and  a  part  of  lot  10  in  block  5,  above  described, 
which  block  is  separated  from  the  college  grounds  and  campus  and  the 
three  dormitories  in  block  6  by  Lee  Street,  is  situated  a  large  three- 
story  brick  building  in  which  a  number  of  pupils  who  attend  appellee's 
school  sleep.  On  lot  8  of  said  block  5,  there  is  a  small  house  occupied 
by  six  or  eight  pupils  as  roomers.  One  room  of  the  house  situated  on 
lot  No.  1  of  said  block  5  is  occupied  by  appellee's  gardener,  the  man 
employed  to  cultivate  the  gardens  for  the  dormitories,  and  students 
occupy  the  other  rooms.  A  part  of  the  house  situated  on  lot  No.  3  in 
block  6  is  used  for  instruction  of  pupils  in  telegraphy  and  typewriting 
and  the  balance  is  occupied  by  students  as  rooming  apartments.  Lots 
11  and  12  in  block  7,  above  described,  were  separated  from  the  other 
property  levied  on  by  Greenville  Street,  but  which  street  has  been 
abolished  by  the  city  council,  and  had  been  used  about  eighteen  months 
next  preceding  the  levy  of  appellants'  execution  for  a  baseball  ground; 
and  the  other  parcels  of  land  levied  on,  except  the  one-fourth  acre  in 
block  49,  had  been  cultivated  in  vegetable  gardens  to  supply  appellee 
and  his  family  and  the  students  boarding  with  him,  with  vegetables. 

The  only  question  presented  by  the  assignments  of  error,  aside  from 
one  in  regard  to  the  admissibility  of  certain  testimony,  is  whether  or 
not,  under  the  evidence  relating  to  the  use  and  occupancy  of  each  tract 
of  land  in  controversy  and  the  law  applicable  thereto,  all  of  said  land, 
or  any  part  thereof,  constituted  a  part  of  appellee's  residence  or  busi- 
ness homestead,  and  therefore  exempt  from  forced  sale. 

Section  51  of  article  XVI  of  our  present  Constitution  provides  that 
the  homestead  in  a  city,  town  or  village,  shall  consist  of  lot  or  lots 
not  to  exceed  in  value  $6,000  at  the  time  of  their  designation  as  the 
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homestead,  without  reference  to  the  value  of  any  improvements  thereon, 
provided  the  same  be  used  for  the  purposes  of  a  home,  or  as  a  place  to 
exercise  the  calling  or  business  of  the  head  of  a  family.  In  construing 
this  section  of  the  Constitution  in  the  case  of  Bock  Island  Plow  Co. 
V.  Alten  et  ux,  102  Texas,  366,  our  Supreme  Court  said:  "The  home- 
stead here  defined  embraces  the  family  residence  or  home  as  well  as  a 
place  of  business  of  the  head  of  the  family.  There  are  not  two  home- 
steads, but  one  homestead,  a  part  of  which  may  be  used  for  the  busi- 
ness of  the  head  of  the  family.  Of  the  lots  constituting  the  homestead 
there  may  be  one  or  more,  subject  only  to  the  limitation  of  the  value 
of  $5,000.  They  may  be  connected  or  disconnected  from  each  other, 
provided  they  be  used  for  the  purposes  of  a  home,  that  is,  for  such 
uses  as  contribute  to  the  enjoyment  of  the  home.  One  or  more  of  these 
lots  may  be  devoted  to  the  business  of  the  head  of  the  family,  but  it 
must  constitute  *a  place  to  exercise  the  calling  or  business  of  the  head 
of  the  family.'.  Under  this  definition  of  the  homestead,  that  portion 
which  is  devoted  to  the  business  must  constitute  a  place,  that  is,  one 
place,  at  which  the  business  is  transacted.  It  may  consist  of  more  than 
one  lot  if  so  used  as  to  make  them  a  place  for  transacting  the  business.^' 

This  construction  of  the  Constitution,  with  which  we  find  no  fault, 
makes  it  the  settled  law  of  this  State  that  there  is  exempt  to  the  head 
of  a  family  but  one  homestead,  which,  in  a  city  or  town,  may  consist 
of  lot  or  lots  contiguous  to  or  separated  from  each  other  provided  they 
are  put  to  such  uses  as  contribute  to  the  enjoyment  of  the  home;  and 
that  one  or  more  of  such  lots  may  be  devoted  to  the  calling  .or  business 
of  the  head  of  the  family,  provided  the  same  "constitute  a  place,  that 
is,  one  place,  at  which  the  business  is  transacted."  This  construction 
confined  the  place  of  business  of  the  head  of  the  family  to  one  place, 
and  he  may  not  appropriate  any  number  of  separate  and  disconnected 
lots  as  so  many  different  places  for  the  exercise  of  his  calling  or  busi- 
ness, and  claim  that  each  is  exempt  as  a  place  for  transacting  that 
business.  In  the  case  cited  it  is  pointed  out  that  the  language  of  the 
Constitution  when  "applied  to  the  lots  to  be  used  for  the  purpose  of  a 
home  and  the  lots  dedicated  to  the  transaction  of  the  business  of  the 
head  of  the  family,  presents  a  sharp  contrast  in  the  character  of  the 
two  exemptions;"  and  it  is  held  that,  in  contrast  to  the  language  of 
the  Constitution  which  allows  the  residence  of  the  family  to  be  upon 
one  lot,  the  garden  upon  another  disconnected  from  the  first,  and  the 
horse  or  cow  lot  upon  another  disconnected  from  both  the  others,  for 
the  business  exemption  the  lots  must  constitute  a  place  to  exercise 
the  calling  or  business  of  the  head  of  the  family,  and  that  this  forbids 
the  construction  that  such  lots  might  be  used  "for  the  purposes"  or  in 
aid  of  the  business  of  the  head  of  the  family. 

Appellee's  calling  or  business  was  that  of  a  school  teacher,  and  the 
boarding  of  pupils  was  merely  auxiliary  thereto.  The  four  acres  of 
land  upon  which  the  college  building  was  situated,  as  shown  by  the 
facts,  were  used  by  him  as  a  place  to  exercise  this  calling  or  business, 
and  one  of  the  buildings  situated  on  block  6  was  used  as  his  residence. 
This  property  was  exempt  by  the  Constitution  and  was  not  levied  upon. 
The  several  lots  and  parcels  of  land  levied  on  were  "used  in  a  way 
which  was  incidentally  useful  or  profitable"  to  his  calling  and  business 
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of  teaching  and  not  a  necessary  feature  thereof.  If  it  can  be  said  that 
the  boarding  of  students  attending  college  is  of  itself  a  calling  within 
the  contemplation  of  the  Constitution,  still  that  calling  could  not  be 
combined  with  the  business  of  teaching  so  as  to  bring  the  property  used 
separately  for  both  callings  within  the  protection  of  the  exception  laws. 
No  more  could  this  be  done  than  could  the  head  of  the  family  carry  on 
two  separate  and  distinct  businesses  at  different  locations  and  invoke 
the  shield  of  the  exemption  laws  as  to  each  location. 

Again,  if  it  can  be  said  that  the  teaching  and  boarding  of  students, 
as  done  by  appellee,  constituted  but  one  calling  or  business,  and  that 
the  necessary  ground  and  buildings  therefor  are  exempt  under  the 
Constitution,  still  under  the  construction  given  the  Constitution  in  the 
case  of  Bock  Island  Plow  Co.  v.  Alten  et  ux,  supra,  as  we  understand 
it,  that  business  can  not  be  conducted  in  part  on  one  lot  and  in  part 
on  another  lot,  if  said  lots  are  not  contiguous.  While  lots  separated 
from  the  residence  homestead  are  exempt  if  they  are  put  to  such  uses 
as  contribute  to  the  enjoyment  of  the  home,  and  while  the  business 
homestead  may  be  established  upon  a  lot  or  lots  not  contiguous  to  the 
residence  homestead,  yet  the  above  case  of  Rock  Island  Plow  Co.  v. 
Alten  et  ux,  affirms  that  the  language  of  the  Constitution  with  respect 
to  the  business  homestead  confines  such  homestead  to  one  place,  and 
does  not  admit  of  the  construction  that  the  business  or  calling  of  the 
head  of  the  family  may  be  conducted  upon  several  separate  and  dis- 
connected lots. 

Nor  is  land  devoted  to  the  raising  of  vegetables  used  to  supply  the 
table  of  such  students,  or  lots  disconnected  from  the  college  campus 
used  as  baseball  grounds  for  the  pleasure  and  amusement  of  the  stu- 
dents or  to  promote  athletic  sports,  exempt.  As  said  by  the  Supreme 
Court,  but  one  place  at  which  the  business  of  the  head  of  the  family 
may  be  conducted  is  protected,  and  property  used  in  aid  of  the  business 
or  auxiliary  to  the  place  of  business  is  not  protected.  Rock  Island 
Plow  Co.  V.  Alten  et  ux,  supra;  McDonald  v.  Campbell,  57  Texas,  614 ; 
Hinzie  v.  Moody,  1  Texas  Civ.  App.,  26  (20  S.  W.,  69).  Each  of  the 
several  tracts,  lots  or  parcels  of  land  seized  under  appellants*  execution 
was  separated  from  the  college  grounds  and  campus  either  by  streets  or 
intervening  lots,  and  we  think  none  of  them  exempt  except  some  one  of 
those  cultivated  as  a  garden.  The  evidence  shows  that  the  four-acre 
tract  and  lot  No.  9  in  block  No.  5  were  so  cultivated  and  that  either 
would  be  sufficient  as  a  garden  for  appellee's  family.  We  think,  there- 
fore, that  the  injunction  as  to  lot  No.  9  in  block  No.  5,  should  be 
perpetuated. 

But  if  we  are  mistaken  in  the  foregoing  view  of  the  law  as  applied 
to  all  the  other  property  involved  in  this  controversy,  still  we  think  it 
is  clear  that  the  court  erred  in  holding  that  the  one-fourth  acre  lot  in 
the  comer  of  block  No.  49  was  a  part  of  appellee's  homestead.  The 
uncontradicted  evidence,  in  our  opinion,  showed  that  this  tract  did  not, 
when  levied  upon,  constitute  either  a  part  of  appellee's  business  or 
residence  homestead.  Appellee  testified  in  respect  to  this  lot  as  fol- 
lows: "The  lot  levied  upon  in  block  49,  described  in  the  petition,  is 
about  one-half  mile  from  the  college  buildings  and  grounds,  and  was 
bought  by  Mrs.  Mayo  for  the  purpose  of  building  a  music  room  on  it, 
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and  some  material  was  put  over  there  on  it,  but  I  bought  her  out  and 
persuaded  her  not  to  build  a  music  room  over  there,  so  that  the  inten- 
tion has  been  abandoned.  The  lot  is  now  vacant,  but  it  would  not 
have  been,  had  our  gardener  had  time  to  put  it  in  sweet  potatoes  this 
year.  It  is  not  in  anything  now.  The  lot  levied  upon  over  there  near 
the  public  school  building  was  bought  by  Mrs.  Mayo,  and,  when  the 
trade  was  made,  I  did  not  know  anything  about  it  until  she  called  on 
me  for  some  money.  She  bought  it,  I  shall  say,  for  the  purpose  of 
building  her  a  music  hall.  She  teaches  music  in  connection  with  my 
institution.  There  were  quite  a  number  of  citizens  wanted  their  little 
girls  to  commence  under  her  and  go  to  her  there.  It  was  too  far  for 
them  to  go  to  the  college.  The  building  has  not  been  constructed. 
Some  material  was  put  on  the  ground,  but  the  building  has  been 
abandoned,  I  suppose,  positively  abandoned.  My  idea  is  to  keep  her 
from  building  over  there,  if  possible,  and  I  bought  her  out,  and  am 
preparing  to  use  that  for  vegetable  purposes  for  our  dormitory.  It 
was  not  cultivated  this  year.  Our  gardener  could  not  get  to  it.  He 
was  sick  in  February,  and  could  not  commence  his  work  until  about 
the  8th  or  10th  of  March,  and  didn't  get  over  there  to  that,  but  that 
is  what  it  was  to  be  used  for.  I  changed  the  original  purpose,  and 
now  intend  to  use  it  for  the  purpose  of  raising  vegetables  for  the  col- 
lege. The  material  has  not  been  removed,  no  material  has  been  re- 
moved, none  of  it  at  all,  but  I  have  changed  my  intention  and  intend 
to  use  it  for  garden  purposes.'* 

If  it  be  conceded  that  the  purchase  of  this  lot  and  the  placing  of 
some  material  thereon  with  the  intention  of  appellee's  wife  to  build 
a  music  hall  thereon  to  be  used  by  her  in  teaching  music  in  connection 
with  the  institution  of  learning  conducted  by  her  husband,  was  suf- 
ficient to  impress  upon  said  property  the  homestead  character,  still 
this  intention  had  been  positively  abandoned  at  the  time  appellants' 
execution  was  levied  upon  it,  and  its  homestead  character  lost  (Kemp- 
ner  v.  Comer,  73  Texas,  196),  and  the  subsequent  intention  of  appellee, 
unaccompanied  by  any  act  of  preparation,  to  use  the  lot  at  some  future 
time  for  garden  purposes,  was  insufficient  to  protect  it  as  homestead 
property  from  forced  sale.  Mere  intention  to  make  a  tract  or  parcel  of 
land  a  part  of  the  homestead  is  not  sufficient  to  give  it  the  homestead 
character.  Some  act  must  be  done  evidencing  an  intention  to  use  it 
for  or  in  connection  with  the  home  place,  for  the  comfort  or  con- 
venience of  the  family,  or  as  a  place  of  business  for  the  head  of  the 
family.  Brooks  v.  Chatham,  57  Texas,  31;  Franklin  v.  Coffee,  18 
Texas,  415;  Johnson  v.  Burton,  39  Texas  Civ.  App.,  249  (87  S.  W., 
181). 

In  the  case  of  Churchwell  et  ux,  v.  Sweeney  et  al,  29  Texas  Civ. 
App.,  166  (68  S.  W.,  185),  it  appeared  that  Churchwell  deposited  some 
dirt  upon  his  lot  to  fill  depressions  and  was  prevented  from  building 
by  the  ill  health  of  his  wife,  and  the  question  was,  whether  or  not  the 
depositing  of  the  dirt  upon  the  lot  constituted  such  an  act  of  prepara- 
tion as  would,  in  connection  with  the  intention  of  the  owner  in  building 
a  house  thereon  and  making  it  his  home,  give  it  the  homestead  char- 
acter. The  Court  of  Civil  Appeals  for  the  Fourth  District,  in  holding 
that  it  was  not,  said:  "After  thus  filled,  it  was  nothing  more  than  a 
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vacant  unimproved  lot  as  before.  There  was  nothing  done  upon  it  or 
in  connection  with  it  calculated  to  give  notice  of  an  intent  to  appro- 
priate it  for  homestead  use.'*  In  the  case  at  bar  the  one-fourth  acre 
of  land  was  vacant,  and  appellee  had  done  no  act  whatever  in  prepara- 
tion of  the  same  for  a  garden,  and,  according  to  his  own  testimony, 
his  only  excuse  for  not  doing  so  was  the  illness  of  his  gardener.  We 
conclude  there  was  no  such  designation  of  the  lot  of  land  here  referred 
to,  either  for  a  part  of  appellee's  residence  homestead  or  of  his  business 
homestead,  as  exempted  it  from  the  payment  of  his  debts. 

In  the  view  taken  of  the  case,  as  above  expressed,  the  admission  of 
the  testimony  complained  of  in  assignments  of  error  seven  and  eight 
become  immaterial  and  need  not  be  discussed. 

The  judgment  of  the  court  below,  in  so  far  as  it  perpetuates  the 
injunction  as  to  lot  No.  9  in  block  No.  5,  is  affirmed;  but  as  to  each 
and  all  of  the  other  tracts  said  judgment  is  reversed  and  judgment  is 
here  rendered  for  appellants  dissolving  said  injunction. 

Affirmed  in  part  and  reversed  and  rendered  in  part 


Southern  Ejlnsas  Railway  Company  op  Texas  v.  Edmund  Butler. 

Decided  June  20,  1910. 

1. — ^Evldenoe— Indellnlte  Btatement. 

There  is  no  rule  of  evidence  which  requires  a  witness  to  speak  with  such 
expressions  of  certainty  concerning  a  fact  as  to  exclude  all  doubt  in  his  mind. 
If  the  fact  is  impressed  on  his  memory,  but  his  recollection  does  not  rise  to 
positive  assurance,  it  is  still  admissible  to  be  weighed  by  the  jury. 

8. — Same — Case  Stated. 

In  a  suit  by  a  passenger  against  a  railroad  company  for  damages  for 
permitting  its  passenger  coach  in  which  plaintiff  was  traveling  to  be  and 
remain  unheated  in  cold  weather,  the  defendant  offered  the  testimony  of  its 
conductor  to  the  effect  that  while  he  could  not  remember  the  particular  date, 
about  the  time  referred  to  by  plaintiff  some  one  complained  about  the  coach 
being  cold  and  it  was  his  recollection  and  best  judgment  that  it  was  on  that 
psirticulajr  trip  and  that  it  was  the  plaintiff  who  made  the  complaint^  and 
that  he  offered  to  assist  her  into  a  warmer  coach,  but  she  refused  to  go.  To 
this  testimony  the  plaintiff  objected  on  the  ground  that  it  was  not  shown 
positively  by  the  witness  that  he  was  speaking  of  the  particular  day  in  ques- 
tion.   Held,  the  court  erred  in  sustaining  the  objection. 

3. — ^Bill  of  Ezoeption — ^Verity. 

A  contention  by  an  appellee  that  a  bill  of  exception,  regular  in  all  re- 
spects, does  not  speak  the  truth,  can  not  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  Gray  County.    Tried  below  before 
Hon.  P.  D.  Greever. 

Terry,  Cavin  &  Mills  and  Hoover  &  Taylor,  for  appellant. 

L.  C.  Barrett  and  J.  M,  Jones,  for  appellee. 

CONN'EB,  Chief  Justice. — As  tried,  this  was  a  consolidated  suit 
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by  Edmund  Butler  to  recover  damages  because  of  an  alleged  negligent 
failure  on  appellant's  part  to  properly  warm  and  keep  warm  the  pas- 
senger car  in  which  appellee  and  his  wife  were  traveling,  which  re- 
sulted^ as  appellee  alleged^  in  numerous  bodily  and  mental  injuries,  and 
for  which  he  claimed  damages  to  himself  in  the  sum  of  two  thousand 
dollars,  and  damages  to  his  wife  in  the  like  sum  of  two  thousand 
dollars.  The  trial  resulted  in  a  verdict  and  judgment  for  the  full 
amount  claimed. 

We  think  the  judgment  must  be  reversed  because  of  the  error  of 
the  court  complained  of  in  the  third  assignment.  The  evidence 
tended  to  show  that  appellee  and  his  wife  were  passengers  as  alleged, 
and  that  one,  M.  A.  Wuner,  was  the  conductor  of  the  train.  Appellee 
also  offered  evidence,  among  other  things,  tending  to  show  that  the 
car  in  which  they  were  riding  was  very  cold;  that  they  made  com- 
plaint thereof  to  the  conductor  and  other  of  appellant's  employees,  in 
answer  to  which  some  of  them  replied  to  appellee's  wife  that  there 
was  coal,  and  if  she  wanted  fire  she  could  make  it,  the  wife  testifying 
that  the  reason  she  did  not  make  such  fire  was  that  there  was  no 
kindling. 

As  appears  from  the  bill  of  exception  to  the  action  assigned  as 
error,  appellant  placed  M.  A.  Wuner  on  the  stand,  who  testified 
that  he  did  not  remember  any  particular  date  upon  which  complaint 
had  been  made,  but  he  did  remember  that  about  the  time  alleged 
a  party  made  complaint  to  him  on  the  train  about  it  being  cold  in 
the  coach,  and  that  he  told  said  party  that  if  they  were  cold  for  them 
to  go  with  their  family  to  another  coach;  that  he  would  assist  her 
into  a  coach  that  was  warm  and  comfortable,  but  that  she  refused 
to  go.  The  bill  also  shows  that  said  witness  ''would  have  further 
testified  that  while  he  could  not  remember  the  particular  date,  that 
his  recollection  was,  and  his  best  judgment,  that  it  was  on  this  par- 
ticular trip  and  that  it  was  the  witness,  Mrs.  Pearl  Butler,  and  the 
witness  would  have  so  testified  had  he  been  permitted  to  do  so."  To 
which  appellee's  counsel  "then  and  there  duly  objected  because  it 
was  not  shown  positively  by  the  witness  that  it  was  the  day  in  question, 
and  the  court  sustained  said  objection  and  ruled  out  said  testimony." 

We  think  the  objection  went  to  the  weight  of  the  testimony  instead 
of  to  its  admissibility.  Appellant  had  pleaded  contributory  negli- 
gence on  the  part  of  appellee  and  his  wife  and  the  issue  was  sub- 
mitted by  the  court  both  by  general  and  special  instructions.  So  that 
the  offered  testimony  seems  material  both  on  the  issue  of  contributory 
negligence  and  as  tending  to  contradict  the  effect  of  appellees'  testi- 
mony relating  to  the  manner  in  which  their  complaints  of  cold  had 
been  received. 

In  1  Greenleaf  on  Evidence,  section  440,  it  is  said  that  while  a 
witness  "must  depose  to  such  facts  only  as  are  within  his  knowledge, 
yet  there  is  no  rule  that  requires  him  to  speak  with  such  expression 
of  certainty  as  to  exclude  all  doubt  in  his  mind.  If  the  fact  is 
impressed  on  his  memory,  but  his  recollection  does  not  rise  to  posi- 
tive assurance,  it  is  still  admissible  to  be  weighed  by  the  jury." 

In  the  case  of  Simpson  v.  Brotherton,  62  Texas,  170,  it  is  said 
(quoting  from  the  headnote) :    "The  fact  that  a  witness  can  only  give 
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his  recollection  of  a  conversation  about  the  correctness  of  which  he  is 
not  certain^  or  that  he  is  able  to  detail  only  a  part  of  the  conversation^ 
will  not  exclude  his  testimony;  it  becomes  a  matter  for  the  jury  in 
considering  his  credibility/'  In  the  case  of  Swinney  v.  Booth,  28 
Texas,  114,  a  witness  testifying  to  a  material  fact  by  deposition  added: 
"This  is  my  impression/'  It  was  held  that  the  qualifying  remark 
did  not  authorize  the  rejection  of  the  testimony.  That  it  might 
detract  from  the  weight  of  the  evidence,  but  could  "certainly  furnish 
no  sufficient  reason  for  its  entire  exclusion.*' 

Appellee  insists  that  the  bill  does  not  speak  the  truth,  but  this 
can  not  be  indulged,  and  the  suggestion  that  the  witness  Wuner  did 
not  "remember  any  complaint  being  made  by  Pearl  Butler  or  anyone 
else  on  that  day,"  adds  nothing  to  appellee's  argument  in  support  of 
the  court's  ruling.  The  bill  is  in  all  respects  regular  and  it  shows, 
as  stated,  that  the  witness  would  have  testified  that  "about  the^  time 
in  controversy  such  complaint  was  made,"  etc.  It  was  for  the  jury 
to  say  whether  the  complaint  of  which  he  would  have  testified  re- 
ferred to  the  complaint  of  Mrs.  Pearl  Butler.  But  even  if  the  wit- 
ness made  inconsistent  or  contradictory  statements,  the  whole  should 
have  gone  to  the  jury  to  be  given  such  credence  and  weight  as  the 
jury  might  have  seen  proper  to  give  it.  We  conclude  that  the  court's 
ruling  was  erroneous  and  prejudicial  and  that  the  judgment  should 
be  reversed  therefor. 

A  number  of  other  assignments  become  immaterial  in  view  of  the 
foregoing  conclusion,  and  hence  need  not  be  noticed.  In  view  of  the 
reversal,  however,  we  should  perhaps  say  that  the  seventh  paragraph 
of  the  court's  charge  seems  subject  to  criticism,  but  this,  as  well  as 
other  alleged  errors  not  deemed  reversible,  will  doubtless  be  corrected 
on  another  trial  and  we,  therefore,  need  not  add  anything  to  what 
we  have  said.     Judgment  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  &  New  Orleans  Railroad  Company  v.  Fred  Otis  Brouil- 
lette^ BY  NEXT  FRIEND. 

Decided  June  21,  1910. 

l.^^PerBOiLal  Injuries— Pvblio  Thoroughfare— Backingr  Train. 

In  a  suit  by  a  minor  between  two  and  three  years  of  age  for  the  loss  of  a 
leg  caused  by  being  run  over  by  a  railroad  train  which  wtaa  being  backed 
over  a  public  thoroughfare  near  a  railroad  station,  pleading  and  evidence  con- 
sidered and  held  sufficient  to  support  a  verdict  finding  in  eflfect,  that  the 
brakeman  and  other  employees  of  the  defendant  company  operating  the  train 
did  not  exercise  ordinary  care  to  see  that  the  track  was  clear  before  backing 
the  train,  and  that  had  such  care  been  exercised  the  plaintiff  would  have  been 
discovered  upon  the  track  in  time  to  have  averted  the  injury. 

2. — Same— Infant — No  Contributory  Negligence. 

It  may  be  held  as  matter  of  law  that  a  child  two  years  and  seven  months 
old  was  not  guilty  of  negligence  or  contributory  negligence  in  being  upon  a 
railroad  track  under  the  circumstances  shown  in  this  case. 
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8.—Ballroad  Company — ^Dnty  of  Lookout. 

The  operatives  of  a  railway  train  owe  the  general  duty  of  lookout  not 
only  to  those  who  are  of  right  upon  the  track  but  to  trespassers  as  well.  If 
in  this  the  operatives  are  derelict,  a  recovery  will  be  denied  to  a  trespasser 
not  because  the  railway  company  is  acquitted  of  wrong  but  because  the  tres- 
passer's own  want  of  care  intervened. 

4. — Same— Injnry  to  Infant — Charge. 

In  the  case  of  an  infant  run  over  and  injured  by  a  railroad  train,  charge 
of  the  court  as  to  the  duty  of  the  operatives  of  the  train,  considered  and 
approved,  and  a  charge  requested  by  the  defendant  on  the  doctrine  of  dis- 
covered peril  disapproved  because  it  ignored  the  duty  of  the  railroad  operatives 
to  keep  a  lookout. 

5. — ^Personal  Injnriei — ^Fature  Snfferlng. 

Pleading  and  evidence  considered  and  held  to  warrant  a  charge  upon 
future  physical  suffering  in  an  action  for  personal  injuries. 

6. — Same — ^Infant — ^Excessive  Damages. 

A  verdict  for  $30,000  damages  for  the  loss  of  a  foot  by  an  infant  between 
two  and  three  years  of  age,  held  excessive  under  the  evidence  in  this  case, 
and  a  remittitur  of  $10,000  required. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Baker,  Boiis,  Parker  &  Garwood  and  Parker,  Hefner  &  Orgain, 
for  appellant. — The  testimony  adduced  upon  the  trial  of  this  case 
was  insufficient  to  support  the  verdict  and  judgment  in  favor  of  the 
plaintiff  below,  in  that  it  wholly  failed  to  show  tha.t  the  injury  com- 
plained of  resulted  from  the  negligence  of  the  defendant  in  any 
particular  as  alleged  in  plaintiff's  petition,  but  on  the  contrary  all 
the  evidence  adduced,  or  the  great  preponderance  thereof,  showed 
plaintiff's  injury  to  have  been  the  result  of  an  unavoidable  accident, 
and  not  proximately  caused  by  negligence  upon  the  part  of  the  de- 
fendant in  any  particular.  Texas  &  N.  0.  R.  Co.  v.  Brouilette,  117 
S.  W.,  1014;  International  &  G.  K  B.  Co.  v.  Vallejo,  113  S.  W.,  4; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Kieff,  94  Texas,  334;  Douglass  v. 
Central  Texas  &  N".  W.  By.  Co.,  90  Texas,  125;  Flores  v.  Atchison, 
T.  &  S.  P.  By.  Co.,  66  S.  *W.,  709. 

Under  the  facts  in  this  case  Fred  Otis  Brouillette  was  a  trespasser 
upon  defendant's  track,  and  the  defendant  owed  him  no  affirmative 
duty  to  discover  him  in  his  position  of  danger,  and  unless  discovered 
by  the  train  operators  in  time  to  have  prevented  his  injury  by  the 
use  of  all  means  at  hand  consistent  with  the  safety  of  the  train,  there 
could  be  no  recovery.  Houston  &  T.  C.  By.  Co.  v.  Bamsey,  97  S.  W., 
1067;  San  Antonio  &  A.  P.  By.  Co.  v.  McMillan,  100  Texas,  562; 
Thomas  v.  Chicago,  M.  &  St.  P.  By.  Co.,  61  N.  W.,  969;  Williamson 
V.  Gulf,  C.  &  S.  P.  By.  Co.,  88  S.  W.,  280;  Galveston,  H.  &  S.  A. 
By.  Co.  V.  Kieff,  94  Texas,  334;  Douglass  v.  Central  Texas  &  K  W. 
By.  Co.,  90  Texas,  125;  Flores  v.  Atchison,  T.  &  S.  F.  By.  Co.,  66 
S.  W.,  709. 

Holland  &  Holland,  Adams  &  Huggins  and  V.  H.  Stark,  for  appel- 
lee.— ^The  testimony  adduced  upon  the  trial  of  this  case  fairly  shows 
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that  the  injury  complained  of,  resulted  from  the  negligence  of  defend- 
ant as  alleged  in  plaintiff^s  petition,  and  was  proximately  caused  by 
such  negligence  and  is  suflBcient  to  support  the  verdict  of  the  jury  and 
judgment  of  the  trial  court  in  plaintiff's  favor.  Missouri,  K.  &  T. 
By.  Co.  V.  Hammer,  78  S.  W.,  708;  Missouri,  K.  &  T.  By.  Co.  v. 
Nesbit,  97  S.  W.,  826;  Texas  &  N".  0.  By.  Co.  v.  Brouillette,  117  S. 
W.,  1014;  Houston  &  T.  C.  By.  Co.  v.  Simpkins,  54  Texas,  516; 
Galveston.  City  By.  Co.  v.  Hewitt,  67  Texas,  479;  Texas  &  P.  By. 
Co.  v.  Watkins,  88  Texas,  20;  St.  Louis  &  S.  W.  By.  Co.  v.  Shifflett, 
56  S.  W.,  698;  Texas  &  P.  By.  Co.  v.  O'Donnell,  58  Texas,  42;  Houston 
&  T.  C.  By.  Co.  V.  Simpson,  60  Texas,  103 ;  International  &  G.  N. 
B.  Co.  V.  Ormond,  64  Texas,  485 ;  International  &  6.  N.  B.  Co.  v. 
McDonald,  75  Texas,  45;  Artusy  v.  Missouri  Pac.  By.  Co.,  73  Texas, 
192;  San  Antonio  &  A.  P.  By.  Co.  v.  Vaughn,  5  Texas  Civ.  App.,  195; 
Washington  v.  Missouri,  K.  &  T.  By.  Co.,  90  Texas,  314;  McCray  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  168;  Atchison,  T.  &  S.  F. 
By.  Co.  V.  Mills,  116  S.  W.,  855. 

The  future  physical  suffering  of  the  plaintiff  was  an  issue  to  be 
submitted  to  the  jury  in  this  case  because  the  evidence  justified  its 
submission  and  the  nature  of  the  injury  received  required  it.  Mis- 
souri, K.  &  T.  By.  Co.  V.  Nesbit,  88  S.  W.,  892;  Mexican  Central  By. 
Co.  V.  Mitten,  13  Texas  Civ.  App.,  633;  Washington  &  G.  By.  Co. 
V.  Tobriner,  Admr.  of  Harmon,  147  II.  S.,  571;  Denver  &  B.  G.  By. 
Co.  V.  Boiler,  49  L.  B.  A.,  79. 

McMEANS,  Associate  Justice. — Appellee,  Fred  Otis  Brouillette, 
a  minor,  by  E.  G.  Brouillette,  next  friend,  sued  the  appellant,  Texas 
&  Xew  Orleans  Bailroad  Company,  for  damages  for  personal  injuries 
received  by  him  through  the  alleged  negligence  of  appellant,  and  upon 
a  trial  before  a  jury  recovered  a  judgment  for  $30,000,  from  which 
the  railroad  company  has  appealed.  The  evidence  in  the  record  justi- 
fies the  following  conclusions  of  fact: 

Fred  Otis  Brouillette,  two  years  and  seven  months  old,  lived  with 
his  parents  in  the  City  Hotel,  situated  on  Green  Avenue,  in  the  city 
of  Orange,  a  short  distance  north  of  appellant's  railroad  and  depot. 
On  November  16,  1906,  about  noon,  appellant's  passenger  train,  headed 
west,  came  into  Orange,  and  the  engine  passing  the  depot,  stopped 
at  a  water  tank  just  west  of  the  depot  and  of  Green  Avenue,  where 
the  engine  took  water,  and  while  so  doing  the  passengers  alighted 
from  and  entered  the  cars.  The  taking  of  water  consumed  some 
four  or  five  minutes.  After  taking  water  the  train  was  backed  until 
the  baggage  car  came  opposite  the  baggage  room,  and  this  was  done 
in  order  that  the  baggage  to  be  placed  on  the  train  could  be  loaded 
into  the  baggage  car  from  in  front  of  or  near  the  baggage  room.  In 
so  backing  the  train  the  appellee  was  run  over  by  the  rear  coach  and 
injured. 

When  the  train  came  into  Orange,  E.  G.  Brouillette,  the  father 
of  Fred  Otis,  was  in  the  City  Hotel,  and  immediately  upon  the  arrival 
of  the  train  started  to  the  depot,  which  is  situated  south  of  the  rail- 
way track,  and  on  the  opposite  side  of  the  track  from  the  hotel,  leav- 
ing Fred  Otis,  with  an  older  brother,  inside  the  hotel,  sitting     at  a 
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table  eating  his  dinner.  The  train  having  stopped  across  and  blocked 
Green  Avenue,  and  the  ears  of  the  train  being  vestibuled  so  that  he 
could  not  pass  between  them,  Brouillette  gained  the  depot  by  walk- 
ing eastwardly  by  the  side  of  the  standing  train  and  crossing  the 
track  at  the  end  of  the  rear  car.  The  presumption  is  that  the  child 
attempted  to  follow  his  father  to  the  depot.  He  had  reached  and 
gotten  upon  the  track  at  the  rear  of  the  train  at  the  time  or  just 
before  the  train  began  to  back.  He  was  not  seen  by  any  of  the  train 
operatives  before  he  was  run  over. 

It  was  shown  that  Green  Avenue  was  a  public  street  and  a  much 
traveled  thoroughfare  in  the  city  of  Orange,  and  that  travelers  upon 
it  at  such  times  as  it  was  blocked  by  appellant's  trains  were  compelled 
to  wait  until  the  trains  were  moved  from  off  the  crossing  or  else  to 
cross  the  track  west  of  the  water  tank  or  east  of  and  to  the  rear  of 
the  train. 

Before  the  train  began  to  back,  after  taking  water,  the  conductor 
gave  the  signal  to  the  fireman  to  back,  and  the  fireman  communicated 
the  signal  to  the  engineer,  who,  in  obedience  thereto,  began  to  back 
the  train,  after  looking  toward  the  rear  of  the  train  and  seeing  that 
the  track  was  clear  on  his  side.  The  facts  thus  far  stated  are  un- 
disputed. 

The  controverted  issues  of  fact  were,  first,  whether  the  brakeman 
went  to  the  rear  of  the  train  before  it  began  backing  to  see  if  the 
track  was  clear;  and,  second,  whether,  if  he  did  so,  the  child  was  on 
the  track  at  such  a  distance  from  the  rear  end  of  the  last  car  that  the 
brakeman,  in  the  exercise  of  ordinary  care  under  the  circumstances, 
would  have  discovered  his  presence  in  time  to  have  prevented  the 
injury  to  him.  On  these  issues  the  brakeman  testified  that  when  he 
received  a  signal  from  the  conductor  that  the  train  was  to  be  backed 
he  immecBately  went  to  the  rear  of  the  last  coach,  looked  to  see  if 
the  track  was  clear,  and,  seeing  no  one  upon  it,  swung  himself  upon 
the  platform  steps  and  gave  to  the  conductor  the  signal  to  back,  which 
signal  the  conductor  repeated  to  the  fireman.  On  this  evidence  and 
that  of  the  conductor  and  of  the  witnesses,  Sprouse  and  Ward,  which 
corroborates  it,  appellant  contends  that  if  the  child  was  upon  the  track 
he  was  so  close  to  the  car  that  the  brakeman  could  not  have  discovered 
him  by  the  exercise  of  ordinary  care,  but  that  to  have  ascertained  his 
presence  would  have  had  to  stop  and  look  under  the  car,  a  precaution 
which  the  exercise  of  ordinary  care  did  not  require. 

On  the  other  hand,  the  witness  Labit,  a  passenger  upon  the  train, 
testified  that  when  the  train  started  to  back  he,  the  witness,  got  upon 
the  hind  steps  of  the  second  car  from  the  rear  and  that  after  the 
train  had  backed  about  half  a  car  length  he  heard  a  child  cry;  that 
he  jumped  to  the  ground  and  looked  under  the  car  and  saw  the  child 
and  that  the  child  was  on  the  track  about  half  way  between  the  rear 
and  front  trucks  of  the  hind  coach;  that  the  brakeman  was  standing 
between  the  colored  waiting  room  and  the  baggage  room  door,  on  the 
platform  of  the  old  depot,  about  eight  or  ten  feet  from  the  train  at 
'  its  nearest  point,  and  about  a  coach  and  a  half  s  length  from  the 
rear  end;  that  when  witness  first  looked  at  him  the  brakeman  was 
not  doing  anything  but  standing  there;  that  the  train  was  then  back- 
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ing;  that  he  attracted  the  brakeman's  attention  and  he,  the  brakeman, 
motioned  to  the  engineer  or  fireman  and  stopped  the  train.  The  wit- 
ness McKay  testified  that  he  was  at  the  depot  when  the  child  was 
injured  and  that  the  only  brakeman  he  saw  was  standing  on  the 
platform  near  the  cistern  between  the  depot  and  express  oflBce.  The 
testimony  is  undisputed  that  there  was  but  one  brakeman  on  the  train. 

Upon  the  second  disputed  point  it  was  shown  by  the  testimony  of 
the  brakeman  that  when  he  reached  the  rear  of  the  train  he  looked  to 
see  if  the  track  was  clear  and  saw  no  one  upon  it;  that  the  train 
did  not  start  backing  until  he  got  on  the  end;  that  as  to  whether 
there  was  anything  to  keep  him  from  observing  the  child,  that  if  he 
had  gotten  down  and  looked  under  the  coach  he  probably  might  have 
seen  him;  that  he  could  not  say  where  the  child  was  at  the  time  he 
gave  the  signal  to  back  up;  that  he  looked  back  at  the  train  and  the 
child  was  not  there  that  he  could  see;  that  he  did  not  go  back  of 
the  train  or  behind  it;  that  he  could  see  around  the  comer  of  the 
car  and  that  he  looked  back  of  the  train"  from  where  he  was  and 
that  he  did  not  notice  the  child  there  before  the  train  started;  that 
the  child  was  not  back  of  the  train  when  it  started. 

The  witness  Ward  testified  that  he  saw  the  child  at  the  rear  of  the 
train  just  as  the  train  began  to  move  back,  and  that  he  was  not  over 
two  feet  from  the  rear  coach  at  that  time.  Sprouse  testified  that  the 
child  was  not  over  two  or  three  feet  from  the  rear  end  of  the  coach 
when  the  train  began  to  back.  On  the  other  hand,  the  witness  Wynne 
testified  that  he  saw  the  child  just  as  the  train  started  backing  and 
that  he  was  then  coming  over  the  west  rail  of  the  track  in  the  rear 
of  the  train  going  to  the  east  side— crossing  the  rail  farthest  from 
the  depot,  and  that  he  appeared  to  witness  to  be  about  ten  or  fifteen 
feet  from  the  rear  coach,  and  that  when  the  car  got  within  about  six 
feet  his  further  view  of  the  child  was  cut  off.  The  witness  Labit  tes- 
tified that  the  car  had  moved  about  half  a  car  length  when  he  heard 
the  child  cry.  It  was  shown  that  a  car  is  sixty  feet  long.  When  this 
witness  got  upon  the  ground  and  looked  under  the  car  he  saw  the 
child  about  half  way  between  the  front  and  rear  ends. 

While  there  is  much  in  the  testimony  of  the  witness  Wynne  that 
tended  to  discredit  him,  we  can  not  say  that  his  testimony  on  this 
point,  in  view  of  the  corroboration  of  the  witness  Labit,  was  unbe- 
lievable, or  such  as  the  jury,  acting  within  their  proper  province,  were 
not  authorized  to  consider. 

Upon  these  disputed  issues  of  fact  we  conclude,  in  deference  to  the 
verdict  of  the  jury,  that  the  brakeman  and  other  employees  of  appel- 
lant operating  the  train  did  not  exercise  ordinary  care  to  see  that 
the  track  was  clear  before  backing  the  train,  and  that  had  such  care 
been  exercised  the  child,  who  was  not  chargeable  with  contributory 
negligence,  would  have  been  discovered  upon  the  track  and  his  injury 
averted. 

By  its  first  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  refusing  to  give  to  the  jury  their  first  special  charge, 
instructing  a  verdict  for  defendant.  The  second  assignment  com- 
plains that  the  verdict  is  not  supported  by  the  evidence.  The  only 
proposition  following  these  assignments  is,  in  substance,  that  the  tes- 
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timony  was  insufficient  to  support  the  verdict  and  judgment,  in  that 
it  wholly  failed  to  show  that  the  injuries  complained  of  resulted  from 
the  n^ligence  of  defendant  in  any  particular  alleged  in  plaintiff's 
petition,  but  on  the  contrary,  all  the  evidence,  or  a  great  prepon- 
derance thereof,  showed  plaintiff's  injury  to  have  been  the  result  of  an 
unavoidable  accident  and  not  proximately  caused  by  the  negligence  of 
defendant  in  any  particular. 

Plaintiff  alleged  in  his  petition  several  grounds  of  negligence  of 
defendant  upon  which  liability  is  predicated,  among  others  being 
the  following: 

"That  the  injuries  to  the  said  Pred  Otis  Brouillette  were  directly 
and  proximately  caused  by  the  carelessness  and  negligence  of  defend- 
ant, its  servants,  agents  and  employees  ...  in  n^ligently  and 
carelessly  failing  to  discover  the  peril  of  said  child,  and  in  negligently 
and  carelessly  failing  to  keep  and  maintain  a  lookout  on  the  rear  end 
of  its  train  while  the  same  was  being  operated  in  the  manner  stated^ 
that  is,  being  backed  along  its  said  track  .  .  .'';  that  had  "a  look- 
out been  kept  on  the  rear  end  of  said  train,  which  there  was  none, 
they  could  have  seen  and  known  of  the  position  and  danger  of  said 
child^  and  could  have  seen  him  enter  upon  said  track,  and  could  have 
seen  and  known  of  his  peril  and  danger  in  ample  time  to  have  pre- 
vented injuring  him,  and  could,  with  any  degree  of  diligence  and  care, 
have  so  prevented  injuring  him.'* 

It  appears  that  when  the  train  stopped  at  the  water  tank  it  blocked 
Green  Avenue,  a  public  thoroughfare,  so  completely  that  all  travel  upon 
it  across  the  railroad  track  was  prevented;  and  that  as  long  as  the 
travel  was  thus  stopped  the  only  way  left  open  for  travel  across  the 
track  was  either  in  front  or  in  the  rear  of  the  train.  We  think  that 
appellant^s  employees,  with  knowledge  of  this  fact,  should  reasonably 
have  anticipated  that  some  traveler  or  other  person  whose  further 
progress  over  the  streets  had  thus  been  blocked  might  attempt  .to  cross 
the  track  in  the  rear  of  the  train,  and  this  raised  the  duty  upon  their 
part  to  use  ordinary  care  before  starting  the  train  in  motion  to  see 
that  someone  so  crossing  would  not  be  exposed  to  danger  from  its 
backward  movement.  A  failure  on  the  part  of  the  employees  to  use 
such  care  would  be  negligence  for  which  appellant  would  be  responsible 
in  damages  to  a  person  injured  thereby  who  was  not  precluded  from 
recoverv  bv  reason  of  contributory  negligence.  Galveston,  H.  &  N.  Ry. 
v.  Olds*  li2  S.  W.,  792 ;  Houston,  E.  &  W.  T.  Ry.  v.  Adams,  44  Texas 
Civ.  App.,  288  (98  S.  W.,  222) ;  Houston  &  T.  C.  Ry.  v.  Sympkins,  54 
Texas,  615;  Texas  &  P.  Ry.  v.  Watkins,  88  Texas,  20;  San  Antonio 
&  A.  P.  Ry.  V.  Vaughn,  5  Texas  Civ.  App.,  195. 

Pred  Otis  Brouillette  being  only  two  years  and  seven  months  old, 
can  be  held,  as  a  matter  of  law,  to  have  been  not  guilty  of  negligence 
or  contributory  negligence  in  being  on  the  track  at  the  time  when  and 
in  the  place  where  he  was  injured.  Railwav  v.  Olds,  supra;  Evanisch 
V.  Gulf,  C.  &  S.  P.  Ry.,  57  Texas,  128 ;  Cook  v.  Houston  Direct  Nav. 
Co.,  76  Texas,  358;  Texas  &  P.  Rv.  v.  Pletcher,  6  Texas  Civ.  App.,  737; 
Thompson  v.  Missouri,  K.  &  T.  Ry.,  11  Texas  Civ.  App.,  307  (32  S. 
W.,  191) ;  San  Antonio  &  A.  P.  Ry.  v.  Vaughn,  5  Texas  Civ.  App., 
195  (23  S.  W.,  745). 
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The  evidence  being  suflBcient  to  justify  the  jury  in  finding  that 
appellant  wag  guilty  of  negligence  in  failing  to  keep  a  proper  lookout 
for  persons  on  the  track  who,  in  the  circumstances,  were  likely  to  be 
injured  by  the  backward  movement  of  the  train,  and  plaintiff^s  petition 
having  sufficiently  .charged  negligence  in  that  regard,  the  assignments 
must  be  overruled. 

Appellant,  under  its  third  and  fourth  assignments,  contends  that 
under  the  facts  in  this  case  Fred  Otis  Brouillette  was  a  trespasser  upon 
defendant's  track,  and  the  defendant  owed  him  no  afiirmative  duty  to 
discover  him  in  his  position  of  danger,  and  unless  discovered  by  the 
train  operatives  in  time  to  have  prevented  his  injuries  by  the  use  of 
all  means  at  hand  consistent  with  the  safety  of  the  train,  there  could 
be  no  recovery. 

What  we  have  said  in  disposing  of  the  first  and  second  assignments 
also  disposes  of  the  third  and  fourth  adversely  to  this  contention.  In 
this  State  it  is  now  well  settled  that  the  operatives  of  a  railway  train 
owe  the  general  'duty  of  lookout  not  only  to  those  who  are  of  right 
upon  the  track,  but  trespassers  as  well.  If  in  this  the  operatives  are 
derelict,  a  recovery  will  be  denied  to  a  trespasser,  not  because  the  rail- 
way company  is  acquitted  of  wrong,  but  because  the  trespasser's  own 
want  of  care  intervened.  This  doctrine  was  announced  in  the  Symp- 
kins  case  above  cited,  where  an  adult,  a  trespasser  upon  the  track,  was 
held  entitled  to  recovery  upon  proof  that  after  going  upon  the  track 
he  was  providentially  stricken  down,  and  the  company,  by  failing  to 
discharge  the  general  duty  of  lookout,  had  injured  him.  It  is  also 
recognized  and  followed  in  the  cases  ^above  cited.  In  this  case  the 
question  of  negligence  or  contributory  negligence  of  the  child  in  being 
upon  the  track  can  not  arise,  and  was  not  in  issue.  The  assignments 
are  overruled. 

The  third  paragraph  of  the  court's  general  charge  is  assailed  by 
appellant's  fifth  assignment.     The  paragraph  reads  as  follows: 

'TTou  are  instructed  that  if  you  believe,  from  a  preponderance  of 
the  evidence  in  the  case,  that  plaintiff,  Fred  Otis  Brouillette,  at  the 
time  and  place  alleged  in  his  petition,  was  run  over  and  injured  by 
the  moving  train  of  defendant,  known  as  the  'Oriole,'  while  said  train 
was  being  backed  up  from  its  water  tank  to  its  depot  in  the  city  of 
Orange;  and  you  further  so  believe  that  the  child,  Fred  Otis  Brouill- 
ette, started  from  his  home  to  the  depot  of  the  defendant,  and  that 
the  usual  and  customary  way  of  travel  from  his  home  to  said  depot  was 
obstructed  and  blocked  by  the  train  and  cars  of  the  defendant  on  its 
line  of  railroad;  and  you  further  so  believe  that  the  said  child,  the 
plaintiff  herein,  in  approaching  said  train  and  cars  in  order  to  reach 
the  depot  or  any  other  place,  turned  and  went  on  the  railroad  right  of 
way  along  and  by  the  side  of  said  train  and  cars  on  said  railroad  track, 
and  in  attempting  to  cross  said  track  was  run  over  by  said  cars  and 
injured,  and  at  the  time  it  was  so  run  over  the  said  train  was  backing 
up  from  the  water  tank  of  the  defendant  to  its  depot ;  and  you  further 
so  believe  that  the  agents  and  employees  of  the  defendant,  in  charge 
of  said  train,  were  negligent  in  backing  said  train  at  said  time  and 
places  and  manner,  without  using  ordinary  care  by  keeping  a  reason- 
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able  lookout  for  persons  on  its  track  while  said  train  was  moving  back- 
ward; and  that  said  negligence  was  the  direct  and  proximate  cause 
of  the  injury  to  the  plaintiff,  if  any;  and  you  further  find  and  believe 
from  the  evidence  that  by  the  use  of  ordinary  care  and  diligence  on 
the  part  of  the  said  agents  and  employees  of  the  defendant  while  said 
train  was  moving  backward,  it  could  and  would  have  discovered  the 
child  upon  its  railroad  track;  or,  by  the  use  of  ordinary  care  and  dili- 
gence on  the  part  of  said  agents  and  employees  of  the  defendant,  while 
said  train  was  moving  backward  it  could  not  only  have  seen  said  child, 
but  could  have  reasonably  anticipated  that  it  would  probably  attempt 
to  cross  the  railroad  track,  upon  which  the  cars  were  being  propelled, 
behind  said  cars,  and  by  the  use  of  such  care  and  diligence  the  de- 
fendant could  have  discovered  the  peril  and  danger  to  said  child  in 
time  to  avoid  the  injury,  then  you  will  find  for  the  plaintiff." 

We  have  carefully  examined  the  part  of  the  charge  complained  of 
and  think  it  sufficiently  applied  the  law  to  the  peculiar  facts  of  this 
case.  It  is  at  least  not  subject  to  the  criticisms  ofliered  to  it.  The 
assignment  and  all  propositions  thereunder  are  overruled. 

The  same  may  be  said  of  the  other  portions  of  the  court^s  charge 
complained  of  in  the  sixth  and  seventh  assignments  of  error.  The 
assignments  with  their  numerous  propositions  are  overruled. 

By  its  eighth  assignment  appellant  complains  that  the  court  erred 
in  refusing  to  give  the  following  special  charge  requested  by  it: 

'TTou  are  instructed  that  if  the  defendant's  employees  in  charge 
of  its  train  which  injured  Fred  Otis  Brouillette  did  not  in  fact  dis- 
cover his  danger  in  time  to  avoid  injuring  him,  and  if  you  further  find 
that  persons  of  ordinary  prudence,  situated  as  defendant's  said  em- 
ployees in  charge  of  its  train  were,  at  the  time  of  and  prior  to  the 
injury,  would  not  have  reasonably  foreseen  or  expected  that  the  plain- 
tiff, Fred  Otis  Brouillette,  would  be  in  a  position  where  he  would 
be  injured  by  backing  said  defendant's  train,  then  the  defendant  is 
not  liable  to  the  plaintiff  in  this  case  and  you  must  return  your  ver- 
dict for  the  defendant." 

This  charge,  in  effect,  instructs  that  if  the  employees  did  not  in 
fact  discover  the  danger  of  the  child  and  if  they  could  not  have  reason- 
ably foreseen  or  expected  that  the  child  would  be  in  a  position  of 
danger  from  the  backing  of  the  train,  the  defendant  would  not  be  liable, 
and  ignores  the  duty  to  keep  a  reasonable  lookout,  varying  according 
to  the  probability  of  danger,  devolving  on  those  in  charge  of  a  railroad 
train  in  motion.  Houston  &  T.  C.  By.  Co.  v.  Sympkins,  64  Texas, 
615;  Yoakum  v.  Mattasch,  26  S.  W.,  129.  The  charge  was  correctly 
refused.     The  assignment  is  overruled. 

On  the  measure  of  damages  the  court  charged  the  jury  as  follows: 

"You  are  instructed  that  in  the  event  you  find  in  favor  of  plaintiff, 
in  estimating  the  actual  compensatory  damages  to  which  he  is  entitled 
you  may  take  into  consideration  and  award  him  such  a  sum  of  money 
as  will  fairly  compensate  him  for  physical  and  mental  suffering  which 
he  has  suffered  or  may  suffer  in  the  future,  if  any,  and  his  diminished 
capacity,  if  any,  to  earn  money  after  he  shall  have  arrived  at  the  age 
of  twenty-one  years.  You  must  not  allow  him  anything  for  diminished 
earning  capacity  during  the  period  of  his  minority,  and  awarding  him 
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as  a  whole  only  such  a  sum  of  money  as,  if  paid  now,  would  actually 
compensate  him  for  the  injuries,  if  any,  sustained/' 

The  complaint  is  that  the  pleadings  and  evidence  did  not  warrant 
the  court  in  submitting  to  the  jury  as  an  element  of  damage  the  plain- 
tiflTs  future  physical  sufferings.    Plaintiff  alleged: 

"That  because  of  the  injuries  to  the  said  Fred  Otis  Brouillette,  caused 
and  occasioned  as  herein  alleged,  he  has  suffered  sickness,  disease  and 
pain;  his  constitution  and  physical  strength  have  been  permanently 
impaired.  His  ability  to  earn  a  living  after  he  reached  the  age  of 
majority  and  from  the  time  of  said  injury  has  been  permanently  im- 
paired. That  he  has  been  deprived  of  his  left  leg  below  the  knee  and 
has  been  rendered  a  cripple  for  life,  and  although  a  vigorous  child 
before  said  injury  said  shock  and  injury  have  caused  him  to  become 
nervous  and  weakened  mentally  and  physically,  and  because  of  all  such 
injuries  he  has  suffered  great  damage." 

The  evidence  established  that  the  child's  leg  was  .amputated  between 
the  knee  and  ankle.  His  mother  testified  that  he  still  suffered  from 
the  injury  and  tHat  he  suffered  when  he  had  his  leg  cut  off;  that  he 
suffered  for  a  long  time  afterwards.  His  leg  got  sore  two  or  three 
times  after  it  was  ait  off  and  he  still  suffered  from  it  and  sometimes 
complains  of  it;  that  it  is  very  tender  to  the  touch  and  that  he  com- 
plained of  it  hurting  him  at  the  end  of  the  stump. 

The  pleadings  of  plaintiff  and  the  evidence  quoted  justified  the  charge 
complained  of.  San  Antonio  &  A.  P.  Ry.  v.  Beauchamp,  54  Texas 
Civ.  App.,  123  (116  S.  W.,  Il63) ;  Texas  &  P.  Ry.  v.  Curry,  64  Texas, 
87;  Brown  v.  Sullivan,  71  Texas,  476;  San  Antonio  &  P.  Ry.  v. 
Weigers,  22  Texas  Civ.  App.,  344  (54  S.  W.,  910). 

The  claim  that  the  charge  permitted  a  recovery  for  future  mental 
and  physical  suffering,  regardless  of  whether  such  suffering  proximately 
resulted  from  the  injuries,  and  permitted  a  recovery  of  double  dam- 
ages, is  without  merit.  The  ninth  assignment  raising  the  points  dis- 
cussed is  overruled. 

.The  tenth,  eleventh,  twelfth,  thirteenth  and  fourteenth  assignments 
have  been  examined  by  us  and  we  are  of  the  opinion  that  no  reversible 
error  is  pointed  out  in  any  of  th^m  and  they  are  severally  overruled. 

The  fifteenth  assignment  of  error  complains  that  the  verdict  and 
judgment  are  excessive.  The  judgment  is  for  $30,000.  The  child 
suffered  amputation  of  his  leg  between  the  knee  and  ankle.  The  evi- 
dence showed  that  up  to  the  time  of  the  trial  he  suffered  frequently 
as  a  result  of  the  injury.  That  he  will  suffer  mentally  and  physically 
in  the  future  is  a  conclusion  justified  by  tEe  facts  provep.  But  there 
was  no  physical  injury  other  than  the  loss  of  the  leg.  With  that 
exception  he  is  a  healthy,  well  developed,  normal  child.  True  it  is 
that  he  will  be  deprived  of  many  of  the  pleasures  and  privileges  of 
boyhood,  and  in  manhood  will  be  seriously  handicapped  in  the  race 
of  life;  but  we  think  the  verdict  and  judgment  were  for  a  greater 
amount  than  the  evidence  justified,  and  that  the  jury  must  have  been 
actuated  by  sympathy  or  some  motive  other  than  the  facts  and  did 
not  adhere  closely  to  the  instructions  in  the  charge  of  the  court  on  the 
measure  of  damages.  The  assignment  is  sustained;  and  the  judgment 
of  the  court  below  will  be  reversed  and  the  cause  remanded,  unless  the 
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appellee  shall,  within  ten  days,  file  in  this  court  a  remittitur  of  $10,000, 
thereby  reducing  the  judgment  to  $20,000.  In  case  such  remittitur  is 
filed  in  said  time  the  judgment  will  be  afiirmed. 

Affirmed  on  remittitur. 
Writ  of  error  refused. 


J.  B.  Mayhan  et  al.  v.  B.  G.  McManus  st  al. 

Decided  June  22,   1910. 

1. — ^Limitation — ^Partition — ^Actual  Potgession. 

When  a  tract  of  land  has  been  partitioned  between  several  owners,  sub- 
sequent possession  on  one  of  the  subdivisions  for  ten  years  will  not  give  the 
occupant  title  by  limitation  to  any  portion  of  the  160  acres,  claimed  by  him 
under  the  ten  years  statute,  which  extended  over  upon  another  subdivision  and 
which  was  not  within  the  boundaries  of  the  particular  subdivision  on  which 
his  enclosures  were  situated,  and  of  which  he  held  no  actual  possession. 

S.»fiame— Coiiflicting  Tracts — ConstmctiTe  Possessioii. 

The  boundaries  of  a  tract  of  160  acres  claimed  under  the  ten  years  statute 
of  limitation  conflicted  with  a  tract  of  100  acres  sold  by  the  owner,  out  of 
a  larger  tract,  and  also  extended  over  upon  the  land  of  another  and  dif- 
ferent owner;  the  actual  possession  and  enclosures  of  the  adverse  occupant 
of  the  160  acres  was  confined  to  that  portion  of  the  land  included  within  the 
conflict  with  the  100-acre  tract.  Held,  the  adverse  possession  could  not  be 
extended  by  construction  beyond  the  botmdaries  of  the  100-acre  tract. 

Error  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Ja<:ob  C.  Baldwin,  for  plaintiffs  in  error. 

Stevens  &  Pickett,  for  defendant  in  error. 

PLEASANTS,  Chief  Justice. — B.  C.  MoManus  and  others,  claim- 
ing under  E.  0.  W.  McManus  and  J.  P.  Viguerie,  brought  suit  in  the 
District  Court  of  Ijiberty  County  in  the  form  of  an  action  of  trespass 
to  try  title  against  G.  W.  Burkitt,  L.  J.  Barnes,  S.  B.  Arrendell,  J. 
B.  Mayhan  and  J.  T.  McWhorter  to  recover  the  north  two-thirds  of 
the  Beuben  Barrow  one-third  league  of  land  in  Liberty  County. 

Subsequently  G.  W.  Burkitt  brought  suit  in  said  court  against  Mrs. 
E.  F.  Arrendell,  J.  T.  McWhorter  and  J.  B.  Mayhan  to  recover  the 
south  one-third  of  said  survey,  less  such  portion  thereof  as  is  included 
in  a  100-acre  tract  of  said  survey  known  as  the  Nelson  tract.  Upon 
motion  of  the  defendants  these  two  suits  were  consolidated  and  tried 
as  one.  The  defendants,  E.  F.  Arrendell,  J.  T.  McWhorter -and  J.  B. 
Mayhan  each  filed  an  answer  containing  a  general  demurrer,  and  plea 
of  not  guilty,  and  a  plea  of  title  by  limitation  to  a  portion  of  the  land 
in  controversy.  The  trial  in  the  court  below  without  a  jury  resulted 
in  a  judgment  in  favor  of  the  plaintiffs,  McManus  and  others,  for  the 
north  two-thirds  of  said  one-third  league,  and  in  favor  of  plaintiff^ 
Burkitt,  for  all  of  the  south  one-third  of  said  survey  line  east  of  the 
east  line  of  the  Nelson  100-acre  tract,  except  such  portion  thereof  as 
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might  be  found  to  be  in  the  actnal  possession  of  the  defendant  E.  F. 
Arrendell. 

The  facts  disclosed  by  the  record  are  as  follows: 

On  January  14,  1864,  R.  0.  W.  McManus  and  J.  P*  Viguerie  ac- 
quired title  to  the  north  two-thirds  of  the  Reuben  Barrow  survey.  R. 
C.  McManus  and  the  other  plaintiffs  in  the  first  of  the  consolidated 
causes  before  mentioned,  now  hold  this  title.  The  title  to  the  south 
one-third  was  acquired  by  Watson  Hardin  sometime  prior  to  1870. 
In  the  year  last  named,  by  a  partition  proceeding  in  the  District  Court 
of  Liberty  County,  the  title  to  said  one-third  of  the  survey  was  vested 
in  MaryE.  Minter,  a  daughter  of  said  Hardin.  -In  1878  Mary  E. 
Minter  joined  by  her  husband,  J.  C.  Minter,  conveyed  to  William 
Nelson  a  tract  of  100  acres  on  the  Reuben  Barrow  survey.  As  de- 
scribed in  this  deed  the  100  acres  thereby  conveyed  includes  a  portion 
of  the  north  two-thirds  of  the  survey.  In  1882,  Marv  E.  Minter  and 
her  husband  conveyed  the  south  one-third  of  the  survey  to  Leon  and  H. 
Blum.    Plaintiff,  Q.  W.  Burkitt,  holds  the  Blum  title. 

The  Reuben  Barrow  survey  is  bounded  on  the  west  by  the  San 
Jacinto  river  and  extends  back  from  the  river  between  parallel  lines 
for  a  distance  of  5,950  varas  on  its  north  line  and  6,434  varas  on  its 
south  line.  The  north  and  south  lines  of  the  survey  run  due  east  and 
west.  The  length  of  the  east  line  of  the  survey,  which  runs  north  and 
south,  is  1,444  varas.  The  one-third  of  the  survey  conveyed  to  Hardin 
and  subsequently  acquired  by  Blum  is  described  in  the  deed  to  Hardin 
as  follows: 

"Beginning  at  the  S.  W.  comer  of  said  third  of  a  league.  Thence 
up  East  San  Jacinto  river  with  its  meanderings  to  a  point  thereon 
from  which  a  line  running  east  to  the  eastern  line;  thence  to  the 
southeast  corner  of  said  third  of  a  league;  thence  with  the  south  line 
of  said  third  of  a  league  to  the  beginning,  so  as  to  embrace  492  acres.'* 

The  boundaries  of  the  land  conveyed  by  Mrs.  Minter  and  husband 
to  Nelson  by  their  deed  of  date  February  28,  1878,  before  mentioned, 
are  set  out  in  said  deed  as  follows : 

"Beginning  on  the  bank  of  said  river,  at  the  southwest  corner  of 
said  third  of  a  league.  Thence  east  with  the  south  line  of  said  tract 
750  varas  to  a  stake  for  corner.  Thence  north  750  varas  to  a  stake  for 
corner.  Thence  west  800  varas  to  said  river.  Thence  down  said  river 
with  its  meanderings  to  the  place  of  beginning.** 

Some  time  in  the  year  1891,  Tom  Lee  and  wife  moved  upon  the 
south  one-third  of  the  survey  and  established  a  home.  Their  enclosure 
contained  twelve  or  fifteen  acres.  They  continuously  occupied  and 
claimed  this  place  until  1900,  when  they  sold  their  improvements  to 
S.  Hemdon,  and  at  the  same  time  conveyed  to  Hemdon  160  acres  of 
land  on  the  Reuben  Barrow  survey  described  as  follows:  "Beginning 
at  a  stake  on  the  east  bank  of  East  San  Jacinto  rive^,  a  cypress  stump 
70  in.  in  diameter  near  this  corner;  thence  east,  at  460  vrs.  crossed  a 
branch  and  an  old  road,  and  at  1260  vrs.  in  all  set  a  stake  for  comer, 
from  which  a  sweet  gum,  10  in.  in  diameter,  marked  X,  bears  N*.  40 
W.  2  vrs.,  and  a  gum,  10  in.  in  diameter,  marked  X,  bears  S.  40  E.  5 
vrs.;  thence  south  637  vrs.  to  the  north  boundary  line  of  said  Blum's 
492  acres,  set  a  stake,  from  which  a  black  gum,  10  in.  in  diameter, 
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marked  X,  bears  S.  2  W.  %  vrs.,  another  sweet  gum,  10  in.  in  diameter, 
marked  X,  bears  E.  8  vrs.;  thence  west  1048  vrs.  to  a  stake,  Blum's 
northwest  corner,  white  oak  and  gum  marked  X  near  the  comer; 
thence  up  the  river  to  the  beginning.'' 

Herndon  took  immediate  possession  of  the  place  theretofore  occupied 
by  Lee,  and  occupied  and  claimed  it  until  January  12,  1903,  when  he 
sold  to  S.  B.  Arrendell.  His  deed  to  Arrendell  described  the  land 
tliereby  conveyed  just  as  it  is  described  in  the  deed  to  him,  as  above  set 
out.  S.  B.  Arrendell  and  wife  E.  P.  Arrendell,  then  took  possession 
of  the  twelve  or  fifteen-acre  tract  and  continued  to  occupy  it  until 
they  were  divorce4  on  August  21,  1906.  In  this  divorce  proceeding 
the  place  was  set  aside  to  appellant,  E.  F.  Arrendell. 

On  January  21,  1904,  S.  B.  Arrendell  and  M'ife  conveyed  to  J.  B. 
Mayhan  sixty  acres  of  the  Barrow  survey  described  as  follows:  '^Sixty 
acres  out  of  the  north  side  or  corner  of  160-acre  tract  we  now  own,  said 
160-acre  tract  being  in  the  southwest  comer  of  the  Beuben  Barrow 
one-third  league  of  land  in  Liberty  County." 

On  December  10,  1904,  the  said  Arrendell  and  wife  conveyed  to 
J.  T.  McWhorter  fifty  acres  of  the  said  survey  described  as  follows: 
"Fifty  acres  of  land  off  of  the  south  side  of  our  160-acre  tract  lying 
and  being  situated  in  Liberty  County,  Texas,  in  the  southwest  comer 
of  the  Reuben  Barrow  survey." 

The  exact  location  of  the  premises  actually  occupied  by  Ijee,  and 
subsequently  by  Herndon  and  Arrendell,  is  not  shown,  but  it  appears 
that  the  house  so  occupied  by  them  was  within  the  boundaries  of  the 
Nelson  100-acre  tract  and  on  that  portion  of  said  tract  south  of  the 
north  line  of  the  south  one-third  of  the  Barrow  survey.  There  is  no 
evidence  that  any  part  of  the  land  in  controversy  in  this  suit  was  ever 
in  the  actual  possession  of  Lee,  Herndon  or  Arrendell. 

Upon  this  evidence  no  other  judgment  than  one  in  favor  of  plain- 
tiflFs  could  have  been  properly  rendered.  The  limitation  title  asserted 
by  the  appellants  depends  upon  the  possession  of  Lee,  Herndon  and 
Arrendell,  and  unless  by  such  possession,  title  by  limitation  was  ac- 
quired by  Arrendell  to  160  acres,  which  included  land  on  said  survey 
outside  of  the  boundaries  of  that  portion  of  the  Nelson  tract  south  of 
the  north  line  of  the  south  one-third  of  the  survey,  they  are  not  en- 
titled to  hold  under  their  pleas  of  limitation  any  of  the  land  claimed 
by  the  plaintiflfs.  There  is  evidence  tending  to  show  that  the  land 
claimed  by  Lee,  Herndon  and  Arrendell  successively,  was  a  tract  of 
160  acres  in  the  southwest  corner  of  the  survey  described  as  follows: 
"Beginning  on  the  east  bank  of  East  San  Jacinto  river  at  the  south- 
west corner  of  said  Barrow  survey;  thence  east  with  the  south  boundary 
line  of  said  survey,  1163  vrs.  to  stake  for  corner,  from  which  a  pine 
bears  N.  3  deg.  6  vrs.,  a  twin  magnolia  bears  S.  65  W.  12  vrs. ;  thence 
north  750  vrs.  to  stake  for  comer;  thence  west  parallel  with  the  south 
boundary  line  to  stake  for  corner  on  the  east  bank  of  said  river;  thence 
down  said  river  to  the  place  of  beginning." 

The  original  survey  having  been  subdivided,  as  before  shown,  long 
prior  to  the  assertion  by  Lee  of  his  claim  to  this  160-acre  tract,  under 
the  well  settled  rule  of  decision  in  this  State,  he  could  not  acquire 
title  by  limitation  to  any  portion  of  said  160  acres  of  which  he  did 
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not  hold  actual  possession  and  which  was  not  within  the  boundaries 
of  the  prior  subdivision  of  the  survey  upon  which  the  premises  occupied 
by  him  were  situated. 

Actual  possession  by  Lee  and  his  vendees  of  the  land  on  the  Nelson 
tract  was  no  notice  to  Burkitt  of  their  claim  to  any  portion  of  Burkitt^s 
land  on  the  south  one-third  of  the  survey  which  was  not  included  in  the 
boundaries  of  the  Nelson  tracf;  nor  was  such  actual  possession ,  and 
occupancy  of  land  on  that  portion  of  the  south  one-third  of  the  survey 
notice  to  the  owners  of  the  north  two-thirds  of  the  survev  that  such  oc- 
cupants  were  claiming  a  portion  of  their  land. 

The  actual  possession  of  Lee  and  his  vendees  being  confined  to  that 
portion  of  the  Nelson  tract  south  of  the  north  line  of  the  south  one- 
third  of  the  survey  such  possession  could  not  be  extended  by  construc- 
tion to  include  land  east  of  the  east  line  of  said  tracts  nor  north  of 
the  north  line  of  the  south  one-third  of  the  survey.  Turner  v.  Moore, 
81  Texas,  206;  Polk  v.  Beaumont  Pasture  Co.,  26  Texas  Civ.  App., 
242  (64  S.  W.,  58). 

It  is  unnecessary  to  discuss  the  several  assignments  of  error  presented 
by  appellants  in  detail.  None  of  them,  in  our  opinion,  is  meritorious, 
and,  as  before  said,  no  other  judgment  could  have  been  properly  ren- 
dered upon  the  facts  shown  by  the  evidence  than  one  in  favor  of  appel- 
lees, and  therefore  the  judgment  of  the  court  below  should  be  affirmed, 
and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


V.  Kemendo  et  al.  v.  Fruit  Dispatch  Company. 

Decided  June  22/  1910. 

1.— Order  of  Pleading — ^Xisjoinder. 

After  defendant  has  answered  by  general  demurrer  and  plea  to  Ihe 
merits,  it  is  too  late  to  file  special  exceptions  to  the  petition  on  the  ground  of 
misjoinder  of  parties  and  causes  of  action. 

2. — Joinder  of  Actloni. 

Recovery  of  damages  for  breach  of  contract  and  for  tort  may  be  sought 
in  the  same  action,  where  both  grow  out  of  the  same  transaction. 

8. — Joinder  of  Parties. 

To  avoid  multiplicity  of  actions,  connecting  lines  of  railway  may  be  joined 
in  a  suit  between  the  consignor  and  consignee  for  the  price  of  goods  damaged 
by  their  negligence  in  transportation,  where  it  is  doubtful  to  which  party 
they  are  liable. 

4. — ^Evidence— Expert  and  Opinion. 

A  witness  properly  qualified  by  experience  as  a  shipper  by  rail  between 
certain  points  may  testi^  as  to  the  usual  time  for  transportation^  on  the 
issue  of  negligent  delay  of  the  goods  by  the  carrier. 

5.— >8ame. 

So  a  witness  experienced  in  shipment  of  perishable  fruit  may  testify  as  to 
the  effect  of  leaving  open  the  vents  in  a  fruit  car  in  warm  weather,  and  in 
freezing  weather,  in  answer  to  hypothetical  questions  embracing  substantially, 
though  not  precisely,  the  facts  involved  in  the  case  on  trial. 
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^--4J]iarge — Carrier — ^Periihable  Fmlt — "Lou  by  Inherent  Defect. 

A  charge  excusing  a  carrier  from  liability  for  damage  to  fruit  in  trans- 
portation if  due  to  inherent  defect  is  held  properly  refused:  (1)  because  the 
evidence  did  not  present  such  issue;  (2)  because  the  charge  given  covered  the 
issue  so  far  as  involved;  (3)  because  the  charge  requested  ignored  the  issue 
as  to  negligence  in  transportation. 

7.-^arrier — ^Xefsenger  Accompanying  Shipment— Pleading. 

The  carrier  is  not  excused  from  proper  care  of  perishable  fruit  by  a  con- 
tract between  consignor  and  consignee  that  a  messenger  of  the  former  shall 
accompany  and  care  for  the  shipment,  and  by  default  of  such  messenger  in 
its  care;  and  pleading  such  agreement  in  the  action  between  consignor  and 
consignee  does  not  raise  the  issue  as  to  such  agreement  between  the  consignor 
and  carrier  relieving  the  latter  from  duty  to  care  for  the  shipment. 

8. — Carrier — Connecting  Line*— Through   Shipment — ^Limiting   Liability — ^Fed- 
eral Statute. 

A  contract  by  a  railway  for  interstate  transportation  of  goods,  consigned 
over  connecting  lines  and  for  a  through  rate  to  destination,  was  a  through 
contract  under  the  terms  of  the  Act  of  Congress  of  June  29,  1906;  and  the 
initial  carrier,  though  the  bill  of  lading  limited  its  liability  to  its  own  line, 
was  liable  for  damages  by  the  negligence  of  connecting  lines. 

9. — Briefs. 

An  assignment  of  error  not  submitted  as  a  proposition  nor  followed  by 
appropriate  proposition  and  statement  will  not  be  considered. 

10. — Carriers — ^Delay — ^DlTersion — Strikes — Charge— -Pleading. 

A  charge  excusing  diversion  of  a  shipment  to  another  line  by  reason  of 
the  existence  of  a  strike  on  the  road  over  which  it  was  routed  by  the  shipper, 
was  properly  refused  where  the  pleading  sought  to  excuse  delay  only,  not 
diversion,  by  its  allegations  of  necessity  arising  from  the  strike. 

11. — Carrier — ^Deviation^^onnectlng  Lines. 

The  initial  carrier  of  an  interstate  shipment  is  liable  tinder  the  Act  of 
Congress  of  June  29,  1906,  where  a  connecting  line  diverts  the  shipment  to 
another  road  than  that  over  which  it  is  routed,  and  the  property  is  delivered 
in  a  damaged  condition,  irrespective  of  negligence  in  its  transportation.  He  is 
responsible  for  the  acts  of  the  connecting  line,  and  becomes  an  insurer  against 
damage  by  the  deviation. 

IS. — Carrier — Negligence — ^Perishable  Property — Charge. 

Evidence  of  delay  of  shipment  and  failure  to  attend  to  ventilation  of 
fruit  car  held  sufficient  to  justify  refusal  of  peremptory  charge  relieving  the 
delivering  carrier  from  liability  for  damage  to  a  consignment  of  fruit. 


18. — Same — ^Degree  of  Care. 

Refusal  of  a  requested  instruction  limitinff  the  liability  of  the  delivering 
carrier  for  negligence  in  transporting  perishable  property  to  damage  resulting 
from  a  lack  of  ordinary  care,  held  ground  for  reversal. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Baker,  Bolts,  Parker  &  Garwood,  and  0.  i.  Strtbling,  for  appellants 
Houston  &  T.  C.  B.  Co.  and  Morgan's  L.  &  T.  R.  R.  &  S.  S.  Co.— 
The  cause  of  action  asserted  by  Fruit  Dispatch  Co.,  plaintiff,  against 
Kemendo,  defendant,  is  ex  contractu,  and  entirely  different  from  the 
cause  of  action  alleged  by  Kemendo  in  his  cross-action  against  these 
appellants,  which  is  an  action  sounding  in  tort,  and  grows  out  of  en- 
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tirely  diflferent  contract  and  transaction,  and  there  is  a  misjoinder  of 
parties  and  causes  of  action.  Frey  v.  Ft.  W.  &  R.  G.  Ey.,  86  Texas, 
465;  Stewart  v.  Gordon,  65  Texas,  344;  Oakcliflf  College  v.  Armstrong, 
50  S.  W.,  612;  Coutlett  v.  Mortgage  Co.,  60  S.  W.,  820;  Watson  v. 
T.  &  P.  Ry.  Co.,  27  S.  W.,  924;  Duerter  Mfg.  Co.  v.  DuUnig,  83  S. 
W.,  889 ;  Texas  &  Hex.  Ey.  v.  Lewis,  99  S.  W.,  577. 

The  question  propounded  to  the  witness  called  for,  and  his  answer 
thereto  was,  his  conclusion  upon  a  mixed  question  of  law  and  fact. 
H.  &  T.  C.  R.  R.  Co.  V.  Roberts,  108  S.  W.,  808;  6.  H.  &  S.  A.  Ry. 
V.  Noreke,  110  S.  W.,  82;  Black's  Law  Die,  "Reasonable,"  p.  998. 

Evidence  of  the  length  of  time  required  for  other  cars  of  bananas 
shipped  by  Kemendo  from  New  Orleans  to  Waco  was  irrelevant,  and 
could  not  be  material  to  any  issue  in  this  case.  6.  C.  &  S.  F.  v.  Ogg, 
28  S.  W.,  347;  Railway  Co.  v.  Johnson,  48  S.  W.,  668;  Ross  v.  Mos- 
kowitz,  95  S.  W.,  86;  Adams  v.  G.  C.  &  S.  F.,  105  S.  W.,  526;  G. 
C.  &  S.  F.  V.  Caldwell,  102  S.  W.,  461;  M.  K.  &  T.  v.  Dunbar,  108 
S.  W.,  500 ;  Haynie  v.  Piano  Mfg.  Co.,  82  S.  W.,  532. 

That  other  shipments  of  bananas  for  Kemendo  had  been  transported 
from  New  Orleans  to  Waco  without  injury  when  the  vents  and  plugs 
were  open  in  hot  weather,  and  closed  in  cold  weather,  was  irrelevant 
and  immaterial  to  any  issue  in  this  case.  Same  authorities.  Also 
Prather  v.  McClelland,  76  Texas,  574. 

(6th  assignment  of  error.)  The  court  erred  in  refusing  the  special 
instruction  No.  3,  requested  by  these  defendants.  G.  C.  &  S.  F.  v. 
Roberts,  85  S.  W.,  480;  L  &  6.  N.  Ry.  v.  Young,  72  S.  W.,  68;  H. 
&  T.  C.  R.  R.  V.  Aughin,  99  S.  W.,  898. 

Where  the  shipper  undertakes  to  accompany  perishable  goods  for  the 
purpose  of  caring  for  them  in  transit,  to  prevent  deterioration  from 
the  incidents  of  transportation,  and  such  goods  are  delivered  to  the 
consignee  by  the  terminal  carrier  in  a  damaged  condition,  there  is 
no  presumption  against  the  last  carrier,  but  the  burden  of  proof  is 
upon  the  shipper  to  not  only  show  that  he  himself  was  free  from  neg- 
ligence, but  that  the  damage  was  caused  by  a  breach  of  duty  on  the 
part  of  the  carrier,  and  this  rule  applies  alike  in  favor  of  the  initial 
carrier  where,  under  the  law  or  contract  of  carriage,  it  may  be  held 
liable  for  damage  done  either  on  its  own  line  or  a  connecting  line. 
Railway  Co.  v.  Arnold,  40  S.  W.,  829;  Railway  Co.  v.  Scoggins,  90  S. 
W.,  521;  T.  &  N.  0.  Ry.  v.  Gray,  99  S.  W.,  1126;  Railway  v.  Hamed, 
66  S.  W.,  25;  Hutchins  on  Carriers,  sec.  1357;  Elliott  on  Ev.,  vol.  3, 
sec.  1920. 

The  undisputed  evidence  shows  that  Morgan's  line,  as  initial  carrier, 
only  contracted  to  carry  the  two  cars  of  bananas  to  the  terminus  of 
its  own  line,  and  that  both  cars  were  accompanied  by  agents  of  the 
shipper  to  care  for  the  shipments  by  keeping  the  ventilation  of  the 
cars  properly  regulated,  and  there  being  no  evidence  in  the  record 
that  any  injury  occurred  on  this  appellant's  line,  it  was  therefore  the 
duty  of  the  court  to  have  instructed  a  verdict  for  this  appellant.  Amend- 
ment 1906,  34  U.  S.  Stat,  at  Large,  584;  Simmons  Hardware  Co.  v. 
Railway  Co.,  120  S.  W.,  663;  Railroad  v.  McCahn,  174  TJ.  S.,  580. 

The  shipper  having  elected  to  sue  the  terminal  and  intermediate  car- 
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Tiers  in  the  same  action  with  the  initial  carrier,  for  the  entire  amount 
of  damages  suffered,  and  having  failed  to  establish  by  the  evidence 
that  any  part  of  the  damages  suffered  occurred  on  appellant's  line, 
the  Act  of  Congress  of  1906,  above  cited,  would  not  apply,  and  the 
shipper  would  have  no  rights  thereunder.  Sec.  20,  Act  1906,  U.  S. 
Stat,  at  Large  34,  p.  584;  M.  K.  &  T.  Ry.  v.  Phillips,  91  S.  W.,  242; 
T.  &  P.  Ry.  V.  Bingham,  47  S.  W.,  814;  G.  C.  &  S.  Ry.  v.  Cushney, 
67  S.  W.,  78 ;  Cane  Hill  Orchard  Co.  v.  Ry.  Co.,  95  S.  W.,  751 ;  Rail- 
way Co.  V.  Lynch,  75  S.  W.,  486 ;  I.  &  G.  N.  v.  Tisdale,  74  Texas,  16. 

if,  after  leaving  the  carrier's  employment,  the  clerks  and  other 
employes  engaged  in  handling  freight  did,  by  violent  methods,  prevent 
the  carriers  in  proceeding  with  said  shipments,  according  to  tiie  stipu- 
lations of  the  bill  of  lading,  and  caused  the  diversion  of  said  cars,  the 
appellant  would  not  be  liable  therefor.  Railroad  Co.  v.  Tisdale,  74 
Texas,  8;  Railway  Co.  v.  Johnson,  15  S.  W.,  121;  G.  C.  &  S.  F.  v. 
Levi,  76  Texas,  337 ;  Sterling  v.  St.  L.  I.  M.  &  S.  Ry.,  86  S.  W.,  655 ; 
6  Cyc,  p.  446;  Hutchinson  Carriers,  sec.  657. 

The  appellant  was  not  an  insurer  in  the  transportation  of  said 
bananas,  either  at  law  or  under  the  terms  of  the  bill  of  lading,  but  was 
only  required  to  use  ordinary  care  in  the  transportation  and  delivery 
thereof.    St.  Louis  S.  W.  Ry.  Co.  v.  Thompson,  103  S.  W.,  684. 

The  appellant,  H.  &  T.  C.  Railroad  Company,  under  the  law,  was 
only  required  to  use  ordinary  care  to  transport  and  deliver  within  a 
reasonable  time  the  shipments  of  bananas  after  the  same  had  been 
delivered  to  it  at  Houston,  and  the  action  of  the  court  in  refusing  to 
so  charge  the  jury  was  error.  S.  W.  Ry.  Co.  v.  Thompson,  103  S. 
W.,  684;  Railway  Co.  v.  Gillette,  99  S.  W.,  712;  M.  K.  &  T.  Ry.  v. 
Kyser,  95  S.  W.,  747. 

Jno.  W.  Davis,  for  V.  Kemendo,  appellee. — The  defendant  carriers, 
impleaded  in  this  cause  by  defendant,  Kemendo,  first  filed  original 
answers  embodying  only  general  demurrer  and  general  denial,  this 
action  of  such  carrier  defendants  was  a  waiver  of  any  special  exception 
to  which  they  might  be  entitled  of  misjoinder  of  parties  or  causes  of 
action.  Revised  Statutes,  arts.  1262  and  1268.  Nonjoinder  or  mis- 
joinder of  parties  should  be  pleaded  "in  limine."  Stresau  v.  Fidelli, 
1  \V.  &  W.,  sec.  847;  Hill  v.  Newman,  67  Texas,  265.  When  defend- 
ant has  answered  by  general  demurrer  and  to  the  merits  it  is  too  late 
to  file  special  exceptions.  McCreary  v.  Gaines,  55  Texas,  486;  Moore 
V.  Torrey,  1  Texas,  42;  Ryan  v.  Jackson,  11  Texas,  399. 

The  controversy  in  this  case  between  all  the  parties  grew  out  of  the 
same  transaction,  namely,  the  sale  and  shipment  by  plaintiff  to 
Kemendo  of  two  cars  of  bananas  from  New  Orleans  to  Waco  and  con- 
duct of  both  plaintiff  and  the  carriers,  who  were  brought  into  suit  by 
defendant,  Kemendo,  with  reference  to  said  shipment.  Gulf,  W.  T. 
&  P.  Ry.  Co.  V.  Browne,  66  S.  W.,  341 ;  Morris  v.  Davies,  31  S.  W., 
850;  City  of  Fort  Worth  v.  Allen,  31  S.  W,,  235;  Clegg  v.  Vamell, 
18  Texas,  294;  Howard  v.  Parks,  21  S.  W.,  269.  If  the  party  or  par- 
ties brought  into  a  suit  are  responsible  to  defendant  and  plaintiff  raises 
no  objection  to  it,  the  parties  so  brought  in  by  defendant  can  not  com- 
plain.    Skippwith  y.  Hurt,  94  Texas,  322.     The  right  to  sue  for  the 
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breacli  of  contract  and  a  tort  when  both  grow  out  of  the  same  trans- 
action and  can  be  properly  litigated  together  is  recognized  by  our 
courts.  Hooks  v.  Fitzenrieter,  76  Texas,  277;  N".  Y.  L.  S.,  v.  Eohr- 
bough,  2  W.  &  W.,  216. 

The  experience  of  parties  engaged  in  such  shipments  as  to  the  time 
usually  required  for  such  trai^sportation  is  proper  evidence  from  which 
the  jury  can  reach  its  conclusion  as  to  what  is  reasonable  time.  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Scoggin  &  Dupree,  123  S.  W.,  229. 

It  is  submitted  that  under  this  state  of  facts  the  initial  carrier  is 
liable  as  an  insurer  and  must  respond  to  Kemendo  for  all  damages 
suffered  by  him.  Galveston  v.  Allison,  59  Texas,  198;  T.  &  P.  R.  B. 
Co.  V.  Eastin  &  Knox,  100  Texas,  561;  5th  Amr.  &  Eng.  Enc,  422-4 
and  notes;  6th  Cyc,  383.  Deviation  from  instructions  of  shipper  works 
forfeiture  of  special  contract  under  which  initial  carrier  had  limited 
its  liability.  Moore  on  Carriers,  p.  470.  Special  instructions  by  shipper 
to  forward  by  specified  route  must  be  followed,  and  if  disregarded,  will 
render  carrier  liable  for  any  loss  or  delay  as  for  a  conversion.  Moore 
on  Carriers,  p.  470;  Mich.  Ey.  Co.  v.  Day,  71  Am.  Dec,  278. 

An  initial  carrier  which  receives  goods  for  shipment  with  special  in- 
structions as  to  route  over  which  consignment  is  to  go  is  bound  to  trans- 
mit to  the  connecting  carrier  such  special  instructions  as  to  be  liable  as 
for  a  diversion  of  the  consignment  from  the  proper  route  which  is  a 
conversion.  Moore  on, Carriers,  470;  Patten  v.  U.  P.  E.  E.  Co.,  29 
Fed.,  690;  Booth  v.  Ev.,  37  S.  W.,  168;  T.  &  T.  By.  Co.  v.  Boggs, 
40  S.  W.,  221 ;  M.,  K.  &  T.  Ey.  Co.  v.  Liebold,  65  S.  W.,  369 ;  St.  L. 
By.  Co.  V.  Lumber  Co.,  109  S.  W.,  1143;  Eckles  v.  M.  P.  Co.,  87  S. 
W.,  99. 

IJnder  the  Bate  Act  of  Congress  of  June  29th,  1906,  the  initial  car- 
rier is  made  liable  for  any  loss,  damage  or  injury  to  the  shipper's  prop- 
erty caused  by  it  or  by  any  common  carrier,  railroad  or  transportation 
company  over  whose  line  or  lines  such  property  may  pass,  and  no 
contract  or  regulation  shall  exempt  such  common  carrier  from  the 
liability  imposed  by  the  act.  See  Acts  of  Congress  (Amendatory  of 
the  Interstate  Commerce  Act)  of  June  29th,  1906,  sec.  20;  M.  K.  & 
T.  By.  Co.  V.  Carpenter,  114  S.  W.,  900;  G.  H.  &  S.  A.  v.  Piper,  115 
S.  W.,  107;  I.  &  G.  N.  v.  Wilbume,  115  S.  W.,  111. 

When  a  carrier  contracts  with  a  shipper  to  ship  his  goods  by  specified 
route  the  carrier  must  comply  with  the  contract  and  ship  the  goods  by 
such  route,  and  if  he  disregards  the  contract  the  carrier  will  be  liable 
for  any  loss  or  delay  as  for  a  conversion  and  is  an  insurer  of  the  goods. 
Hence  the  court  was  correct  in  peremptory  instructing  against  the 
initial  carrier  if  the  jury  found  that  the  goods  were  damaged.  Moore 
on  Carriers,  470;  Galveston  v.  Allison,  59  Texas,  198;'  T.  &  P.  E.  B. 
Co.  V.  Eastin  and  Knox,  100  Texas,  561. 

When  M.  L.  &  T.  E.  E.  &  S.  S.  Co.  received  Kemendo's  bananas 
at  New  Orleans,  it  issued  a  bill  of  lading  for  through  shipment  and  a 
through  rate,  and  is  therefore  liable  for  any  damages  that  occurred  to 
said  bananas.  See  Acts  of  Congress  approved  June  29th,  1906,  com- 
monly called  "The  Bate  Act.''  M.  K.  &  T.  Ey.  Co.  v.  Carpenter,  114 
S.  W.,  900;  G.  H.  &  S.  A.  By.  Co.  v.  Piper,  115  S.  W.,  107;  I.  &  G. 
N.  E.  E.  Co.  V.  Wilbum,  115  S.  W.,  111. 
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There  was  a  breach  of  instruction  and  of  contract  by  the  initial  car- 
rier, M.  L.  &  T.  R.  R.  &  S.  S.  Co.,  which  under  the  law  makes  it  liable 
for  any  loss  or  delay  as  for  the  conversion  or  for  any  damages  that  may 
accrue  at  any  point  on  its  railroad  or  any  other  railroad  used  for  the 
transportation  of  the  property  from  New  Orleans  to  Waco.  Moore  on 
Carriers,  470;  Galveston  v.  Allison,  59  Texas,  198;  T.  &  P.  R  R.  Co. 
V.  Eastin  &  Knox,  100  Texas,  561 ;  5th  Amer.  &  Eng.  Enc,  page  422-4 
and  notes;  6th  Cyc,  383;  Booth  v.  Railway  Co.,  37  S.  W.,  168;  T.  & 
P.  R.  R.  Co.  V.  Boggs,  40  S.  W.,  41;  M.  K.  &  T.  Ry.  Co.  v.  Licbold, 
55  S.  W.,  369;  St.  L.  Ry.  Co.  v.  Lumber  Co.,  109  S.  W.,  1143;  Eckles 
V.  M.  R.,  87  S.  W.,  97. 

Clark,  Yantis  &  Clark,  for  Fruit  Dispatch  Co.,  appellee. — The  plain- 
tiff, The  Fruit  Dispatch  Co.,  was  not  seeking  to  recover  against  appel- 
lants and  was  not^  interested  in  the  issues  raised  between  appellants 
and  V.  Kemendo.  The  Fruit  Dispatch  Co.  alleged  a  breach  of  contract 
upon  the  part  of  V.  Kemendo  and  sought  to  recover  damages  as  a 
natural  and  proximate  consequence  of  such  breach.  The  undisputed 
preponderating  evidence  was  that  the  Fruit  Dispatch  Co.  had  complied 
with  the  terms  of  its  contract  in  every  particular,  shipments  being 
made  as  per  agreement,  in  proper  condition,  with  the  due  notice  to 
appellee,  V.  Kemendo,  of  all  liability  accruing  by  reason  of  his  con- 
tract. Joske  V.  Irvine,  91  Texas,  574;  XJmschied  v.  Scholz,  84  Texas, 
269 ;  Eason  v.  Eason,  61  Texas,  226. 

RICE,  Associate  Justice. — The  Fruit  Dispatch  Company,  a  New 
York  corporation,  doing  business  in  the  city  of  New  Orleans,  instituted 
this  suit  on  the  5th  day  of  March,  1908,  against  V.  Kemendo,  for  the 
recovery  of  $862.00  for  two  car  loads  of  bananas  sold  by  it  to  him, 
and  which  were  delivered  by  it  under  the  contract  of  sale  to  him  f.  o. 
b.  cars  at  New  Orleans  on  the  1st  and  16th  days  of  November,  1906, 
and  were  thereafter  transported  over  the  lines  of  railway  hereinafter 
mentioned,  and  received  by  him  at  Waco. 

It  is  conceded  that  the  statement  of  the  nature  and  result  of  the 
suit,  as  made  in  the  brief  of  appellants  is  correct.  "We  therefore  copy 
the  same  so  far  as  relates  to  the  pleadings  of  Kemendo  and  the  railway 
companies  who  were  interpleaded  by  his  cross-action. 

Kemendo,  by  way  of  answer  and  cross-action,  alleged  that  the  car 
of  bananas  purchased  on  November  1st  was  delivered  by  plaintiff  to 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company  (herein- 
after designated  Morgan's  Company  for  convenience)  at  New  Orleans, 
for  which  it  issued  a  bill  of  lading  for  said  bananas,  and  consigned  in 
car  I.  C.  55374,  to  V.  Kemendo,  Waco,  Texas,  via  "Katy,"  Houston 
(meaning  M.  K.  &  T.  Railway  Co.)  that  on  the  16th  day  of  November 
plaintiff  delivered  to  Morgan's  Company  at  New  Orleans  the  other 
car  of  bananas,  likewise  consigned  to  Kemendo  at  Waco,  via  ''Katy," 
Houston,  loaded  in  car  I.  C.  52129;  that  both  shipments  under  the 
contract  of  purchase  were  to  be  good,  sound,  green  bananas,  it  being 
necessary  that  they  be  green  in  order  to  insure  safe  shipment ;  and  both 
shipments  were  in  special  cars  constructed  for  the  shipment  of  fruit, 
and  under  the  contract  of  shipment,  each  car  was  to  be  accompanied 
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by  an  agent  of  the  Fruit  Dispatch  Company  to  destination,  for  the 
purpose  of  taking  care  of  said  fruit;  that  Kemendo  had  directed  plain- 
tiflE  that  both  cars  be  shipped  via  M.  K.  &  T.  Railway  Co.  from  Houston 
to  Waco,  as  he  made  special  arrangements  with  that  company  to  take 
special  care  of  said  shipments  over  its  route*  by  keeping  the  vents  and 
plugs  in  said 'cars  regulated,  «o  as  to  protect  the  fruit  from  climatic 
changes;  that  both  cars  were  diverted  at  Houston  to  the  H.  &  T.  C. 
Railroad  Company,  by  the  direction  and  consent  of  the  messengers 
accompanying  said  cars,  and  were  delivered  to  Kemendo  by  the  Central 
Company  at  Waco  in  a  damaged  condition;  that  had  they  been  trans- 
ported over  the  M.  K.  &  T.  Railway  from  Houston,  as  directed,  they 
would  have  been  properly  cared  for  under  the  special  arrangement 
made  with  that  company  by  defendant,  and  would  have  reached  him 
in  good  condition,  and  defendant  would  have  long  since  paid  therefor. 

By  way  of  cross-action  Kemendo  averred  that  the  two  cars  of  bananas 
were  delivered  to  Morgan^s  Company  at  New  Orleans  and  transported 
to  Houston  over  that  line  and  the  Louisiana  Western,  and  The  Texas 
and  New  Orleans  Railway  Company's  lines;  that  at  Houston  said  cars 
were  diverted  by  the  above  named  three  railway  companies  in  viola- 
tion of  the  contract  of  carriage  and  Kemendo's  instructions  to  the 
Central  Company,  and  by  it  carried  to  Waco  and  delivered  to  Kemendo 
in  a  damaged  condition.  It  is  further  alleged  that  after  said  cars  of 
bananas  were  diverted  at  Houston  and  delivered  to  the  H.  &  T.  C. 
Company,  the  latter  was  guilty  of  negligence  in  handling  and  caring 
for  same  between  Houston  and  Waco,  and  both  shipments  were  damaged 
by  reason  of  improper  handling  and  delay;  that  the  bananas  in  car 
No.  55374  were  damaged  by  becoming  overheated,  and  those  in  car  No. 
52129  by  being  frozen;  both  cars  were  accompanied  by  messengers  to 
Houston.  It  is  alleged  that  the  railroad  companies  carrying  said  ship- 
ments were  partners  and  that  the  contract  of  shipment  was  joint. 
Kemendo  pra3'ed  for  judgment  against  all  of  said  railroad  defendants 
for  the  contract  price  of  the  bananas  and  freight  paid  by  him  thereon, 
asking  to  go  hence  as  to  plaintiffs  cause  of  action,  but  should  judg- 
ment be  rendered  against  him  in  favor  of  plaintiff,  that  he  have  judg- 
ment over  against  the  four  railroad  companies  for  a  like  amount  and 
freight  paid  and  for  general  relief. 

The  defendant  railway  companies  filed  separate  answers,  making 
common  defenses  as  to  a  misjoinder  of  parties  and  causes  of  action, 
denial  of  partnership ;  that  said  shipments  were  not  made  under  through 
bills  of  lading  but  under  a  contract  limiting  the  liability  of  each  car- 
rier to  loss  or  damage  done  or  suffered  on  its  own  line,  and  that  said 
shipments  were  made  and  accepted  under  bills  of  lading  whereby  it 
was  expressly  stipulated  that  a  person  termed  "a  m'essenger,''  agent 
of  the  shipper,  should  accompany  said  shipments,  for  the  purpose  of 
taking  care  of  the  same  as  to  the  regulation  of  the  temperature  of  said 
cars,  and  for  that  purpose  said  cars  were  in  the  entire  control  of  such 
messenger,  and  that  said  cars  were  "to  be  iced  or  not  iced,  as  said 
messenger  might  direct;"  that  whatever  damage  had  been  done  to  said 
shipments  was  the  proximate  result  of  the  negligence  of  said  messenger, 
who  accompanied  said  cars,  and  the  violation  of  the  contract  under 
which  said  shipments  were  accepted ;  that  if  the  shipments  were  diverted 
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at  Houston  from  the  M.  K.  &  T.  to  the  H.  &  T.  C.  Company,  it  was 
done  by  the  messenger  in  charge  of  the  same  or  by  the  T.  &  N.  0.  Bail- 
way  Co.;  that  Kemendo  was  promptly  notified  of  said  diversion  by  the 
messenger  in  charge,  and  under  the  contract  of  shipment  it  was  his 
duty  to  see  that  the  ventilation  of  said  cars  was  properly  looked  after, 
and  to  ascertain  the  line  over  which  said  shipments  were  to  be  brought 
to  Waco,  and  his  failure  in  this  regard  was  negligence  proximately  con- 
tributing to  his  loss;  that  if  there  was  any  damage  suffered,  it  was 
the  result  of  a  strike  and  stoppage  of  labor  and  threatened  violence 
to  the  property  of  defendants  along  their  lines  of  railway  over  which 
said  shipments  were  made,  and  for  which  defendants  are  exempt  under 
the  express  terms  of  the  contract  of  shipment. 

The  T.  &  N.  0.  Railway  Co.  and  the  Louisiana  &  Western  Ry.  Co. 
plead  to  the  jurisdiction  of  the  court  as  to  the  amount  involved  and  the 
statutes  of  limitation  of  two  years.  The  defendant  railroad  companies 
also  plead  a  general  denial  as  to  the  cause  of  action  set  up  by  plaintiff 
as  well  as  that  of  Kemendo. 

The  court  overruled  the  general  and  special  exceptions  to  the  mis- 
joinder of  parties  and  causes  of  action,  but  directed  a  verdict  in  behalf 
of  the  plaintiff  Fruit  Dispatch  Co.  against  Kemendo  for  $971.70,  and 
also  in  favor  of  the  T.  &  N.  0.  Railway  Co.  and  the  Louisiana  West- 
ern Ry.  Co.,  but  submitted  the  case  to  the  jury  upon  the  issues  made 
by  the  pleadings  as  between  defendants  Kemendo  and  Morgan's  Com- 
pany and  the  H.  &  T.  C.  R.  R.  Co.,  which  resulted  in  a  verdict  in 
behalf  of  Kemendo  for  $888  against  Morgan's  Company  and  the  H. 
&  T.  C.  R.  R.  Co.    Wliile  motions  for  new  trial  were  made  in  behalf 

• 

of  Kemendo,  as  well  as  the  two  railway  companies  last  named,  yet 
said  companies  alone  have  appealed,  and  by  their  first  assignment  insist 
that  the  court  erred  in  overruling  their  special  exception  to  Kemendo's 
cross-action,  wherein  they  excepted  thereto  upon  the  ground  that  there 
was  a  misjoinder  of  parties  and  causes  of  action;  and  by  their  proposi- 
tion thereunder  insist  that  since  the  cause  of  action  asserted  bv  the 
Fruit  Dispatch  Co.  against  Kemendo  was  ex  contractu,  and  that  of 
Kemendo  against  them  was  an  action  for  damages  sounding  in  tort, 
that  the  same  were  improperly  joined.  Appellees,  however,  insist  that 
this  objection  was  waived  on  the  part  of  appellants,  because  they  first 
answered  to  the  merits,  and  could  not  be  heard  to  thereafter  urge 
special  exceptions  complaining  of  the  misjoinder.  We  are  inclined  to 
think  this  objection  is  well  taken.  See  Rev.  Stats.,  arts.  1262  and 
1268 ;  Stresau  v.  Fidelli,  1  White  &  W.  C.  C,  847,  and  Hill  v.  Newman, 
67  Texas,  265.  It  is  held  that  nonjoinder  or  misjoinder  of  parties 
should  be  pleaded  in  limine.  When  defendant  has  answered  by  gen- 
eral demurrer  and  to  the  merits,  it  is  too  late  to  file  special  exceptions. 
See  McCreary  v.  Gaines,  55  Texas,  486,  40  Am.  Rep.,  818;  Moore  v. 
Torrey,  1  Texas,  442;  Ryan  v.  Jackson,  11  Texas,  399,  It  is  further 
contended  by  appellees  that  since  this  controversy  between  all  the  par- 
ties grew  out  of  the  same  transaction,  to  wit:  the  sale  and  shipment 
by  plaintiff  to  Kemendo  of  the  bananas  from  N"ew  Orleans  to  Waco,  as 
well  as  the  conduct  of  both  plaintiff  an(J  carriers  who  were  brought  into 
the  suit  by  defendant  Kemendo,  that  under  the  liberal  discretion  vested 
in  our  trial  courts  it  did  not  err  in  overruling  said  special  exceptions 
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to  said  cross-action^  notwithstanding  the  issue  raised  thereby  involved 
matters  ex  contractu,  as  well  as  ex  delicto.  We  are  inclined  to  think 
that  this  contention  is  well  taken.  See  Gulf.  W.  T.  &  P.  Ry.  Co.  v. 
Brown,  27  Texas  Civ.  App.,  437,  66  S.  W.,  341;  Morris  v.  Davis,  31 
S.  W.,  850.  It  is  held  in  Hooks  v.  Fitzenreiter,  76  Texas,  277;  New 
York  L.  S.  V.  Rohrbough,  2  White  &  W.  C.  C,  216,  that  the  right 
to  sue  for  the  breach  of  contract  and  tort,  when  both  grow  out  of  the 
same  transaction,  is  recognized  by  our  courts.  Besides  this,  if  the 
railway  companies  were  guilty  of  negligence  whereby  the  bananas  were 
rendered  worthless,  they  were  responsible  for  such  damages,  either  to 
the  consignor  or  consignee.  Therefore  it  seems  that  they  were  not 
improperly  joined  in  the  suit.  Especially  is  this  true  where,  as  here, 
the  allegations  of  the  pleadings  render  it  doubtful  to  which  party  their 
liability  was  due,  and  the  general  policy  of  our  law,  which  is  to  ^void 
multiplicity  of  suits,  it  seems  to  us,  would  justify  the  course  here 
pursued.    We  therefore  overrule  the  first  assignment. 

During  the  trial  the  witnesses  Williamson  and  Kemendo,  over  the 
objection  of  the  appellants,  were  allowed,  the  first  to  answer  as  to  the 
usual  and  average  time  required  to  bring  cars  from  New  Orleans  to 
Houston;  and  the  second  to  answer  as  to  what  had  been  his  experience 
as  to  the  length  of  time  required  for  cars  to  reach  Waco  from  New 
Orleans.  This  testimony  is  objected  to  on  the  ground  that  the  ex- 
perience' of  said  witnesses  was  not  a  proper  criterion  by  which  to 
determine  the  matter  in  controversy,  and  that  the  question  called  for 
the  conclusion  of  the  witness,  and  was  not  material  to  any  issue  in  the 
case,  citing  in  support  of  their  contention  the  cases  of  Houston  &  T. 
C,  R.  R.  Co.  V.  Roberts,  101  Texas,  418,  108  S.  W.,  808;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Noreke,  110  S.  W.,  82.  Each  of  these  witnesses 
was  shown  to  have  had  adequate  experience  in  similar  shipments  from 
New  Orleans  to  Waco,  via  Houston;  and,  since  the  cross-action  against 
the  carriers  was  based  on  delay,  we  conclude  that  the  testimony  offered 
was  admissible  and  properly  allowed.  The  question  under  consideration, 
we  think,  is  materially  and  essentially  different  in  many  respects  from 
that  passed  on  in  the  cases  above  cited.  See  Missouri,  K.  &  T.  Ry. 
Co.  V.  Scoggin.&  Dupree,  123  S.  W.",  229.  One  of  the  issues  of  negli- 
gence made  by  the  pleadings  was  the  failure  on  the  part  of  appellants 
to  properly  ventilate  the  cars  during  transportation,  whereby  the 
bananas  in  the  first  car  were  "cooked'^  on  account  of  the  vents  beins: 
closed,  and  in  the  second  were  "frozen"  on  account  of  their  being  left 
open,  and  "w%re  thereby  damaged.  Appellees  were  allowed  to  show 
by  the  witness  Kemendo,  in  support  of  this  issue,  that  when  the  vents 
and  plugs  in  hot  weather  are  kept  open  during  transit  of  bananas  from 
New  Orleans  to  Waco,  that  their  condition  upon  arrival  was  all  right; 
and  likewise  to  testify  that  when  the  vents  and  plugs  during  cold 
weather  were  kept  closed  in  transit,  that  the  condition  of  the  bananas 
upon  arrival  in  such  circumstances  was  all  right. 

The  chief  objection  to  the  introduction  of  this  testimony  upon  the 
part  of  appellants  was  that  the  question  propounded  was  hypothetical 
and  not  based  upon  testimony  in  the  record,  and  therefore  irrelevant 
and  immaterial  to  any  issue  in  the  case;  and  especially  so,  in  the 
absence  of  evidence  on  the  part  of  Kemendo  that  all  essential  conditions 
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were  similar  to  those  existing  at  the  time  these  two  shipments  were 
made.  The  witness  Kemendo  had  bad  considerable  experience  in  the 
purchase  and  shipment  of  bananas.  We  think  it  was  proper  to  show 
by  him  what  such  experience  had  been  under  the  circumstances  indi- 
cated by  the  question  since  the  same  bore  directly  upon  the  issue  in- 
volved. It  was  not  necessary,  in  our  judgment,  to  show  that  the  evi- 
dence in  the  record  reflected  precisely  the  facts  incorporated  in  the 
hypothetical  question  as  put,  before,  the  expert  could  answer  it.  It  is 
sufficient,  we  think,  if  it  substantially  does  so.  See  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Compton,  75  Texas,  667;  5  Ency.  Evid.,  624.  For  which 
reason  the  assignments  urging  this  question  are  overruled. 

The  refusal  of  the  following  special  charge  was  made  the  basis  of 
the  sixth  assignment  of  error :  "The  jury  are  instructed  that  a  common 
carrier  of  freight  for  hire  is  not  liable  for  injuries  caused  to  such 
freight  by  intrinsic  defects  or  inherent  qualities  of  the  same.  There- 
fore, if  the  jury  believe  from  the  evidence  that  the  condition  of  the 
bananas  when  they  reached  Waco  in  car  No.  52129  and  No.  55374,  or 
either  of  said  cars,  was  the  result  of  the  inherent  qualities  of  such 
bananas,  or  any  inherent  defects  therein,  then,  in  that  event,  the  jury 
will  return  a  verdict  for  the  defendant  railroad  companies,  as  to  one 
or  both  of  said  cars  as  so  found.'^  Appellees  contend  that  this  charge 
should  not  have  been  given  for  the  reason  that  the  uncontradicted 
evidence  showed  that  the  bananas  were  loaded  in  good  condition;  that 
they  were  green,  merchantable  fruit,  and  that  bananas  when  in  such 
condition  stand  transportation  and  reach  their  destination  in*good  con- 
dition, if  there  is  no  delay  and  they  are  properly  handled  by  the  car- 
riers. There  was  no  evidence  showing  or  tending  to  show  that  the 
bananas  comprising  these  shipments  were  in  fact  damaged  or  injufed 
by  reason  of  any  intrinsic  defect  or  inherent  quality,  without  which 
we  think  the  charge  was  properly  refused.  Besides  this  the  court  did 
give  the  following  charge:  "If  the  jury  believe  from  the  evidence  that 
said  bananas,  or  either  car  of  them,  were  not  in  a  proper  state  of 
maturity  for  shipping  from  New  Orleans  to  Waco  in  the  proper  and 
usual  manner,  nor  at  the  time  they  were  delivered  to  defendant  M.  L. 
&  T.  E.  B.  &  S.  S.  Co.,  and  that  said  condition  was  not  apparent  to 
said  defendant  at  the  time  they  were  received  for  shipment;  and  if 
the  jury  further  believed  that  said  bananas  were  damaged  en  route  from 
New  Orleans  to  Waco,  and  that  said  damage,  if  any,  was  the  proximate 
result  of  their  condition  when  delivered  to  the  initial  carrier,  then  the 
jury  will  find  a  verdict  for  the  defendant  as  to  one  or  both  of  said  cars 
as  you  may  determine  from  the  evidence.'* 

In  addition  to  what  we  have  already  said,  appellee  urges  that  this 
charge  was  likewise  properly  refused  because  it  omits  therefrom  any 
feature  of  negligence  on  the  part  of  the  carrier  which  might  have 
brought  about  such  result;  which  contention,  we  are  inclined  to  believe, 
is  well  taken.  The  court,  in  its  general  charge,  made  Kemendo*8 
recovery  to  depend  upon  the  negligence  of  the  carriers,  for  which  reason 
appellants  insist  that  the  jury  could  not  have  found  for  Kemendo  un- 
less they  ialso  found  that  the  damages  were  not  caused  by  the  inherent 
defects  and  quality  of  the  fruit. 

By  the  seventh  assignment  it  is  urged  that  the  court  erred  in  refusing 


1910,]  Kemendo  v.  Fruit  Dispatch  Co.  641 

to  give  the  following  special  instruction  requested  by  appellants:  "If 
the  jury  believe  from  the  evidence  that  a  messenger  accompanied  said 
cars  from  New  Orleans  to  Houston  for  the  purpose  of  regulating  the 
vents  and  plugs  in  said  cars,  and  that  said  messenger  was  the  agent 
of  plaintiff  or  defendant  Kemendo,  then  the  burden  of  proof  rests  upon 
defendant  Kemendo  to  show  that  if  said  bananas  were  damaged,  such 
damage  was  not  the  result  of  the  failure  of  said  messenger  to  perform 
his  duties  in  properly  regulating  said  vents  and  plugs  while  he  was 
in  charge  of  said  cars/'  because  said  special  instruction  stated  the  law 
as  to  the  burden  of  proof  applicable  to  the  facts  in  the  case  and  was 
not  covered  by  the  court's  general  charge.  By  their  proposition  there- 
under appellants  assert  that  where  the  shipper  undertakes  to  accompany 
perishable  goods,  for  the  purpose  of  caring  for  them  in  transit  to  pre- 
vent deterioration  from  the  incidents  of  transportation,  and  such  goods 
were  delivered  to  the  consignee  by  the  terminal  carrier  in  a  damaged 
condition,  there  is  no  presumption  against  the  last  carrier,  but  the 
burden  of  proof  rests  upon  the  shipper  to  not  only  show  that  he  him- 
self was  free  from  negligence,  but  that  the  damage  was  caused  by 
breach  of  duty  on  the  part  of  the  carrier;  and  this  rule  applies  alike 
in  favor  of  the  initial  carrier  where,  under  the  law  or  contract  of  car- 
riage, it  may  be  held  liable  for  damage  done,  either  on  its  own  line 
or  a  connecting  line.  With  reference  to  this  contention,  it  must  be 
borne  in  mind  that  appellants  plead  that  the  cars  were  in  charge  of  a 
messenger  from  New  Orleans  to  Houston  under  contract  with  the 
Fruit  Dispatch  Company,  as  part  of  their  defensive  pleading;  and  there 
was  no  pleading  or  proof  to  the  effect  that  there  was  any  contract  be- 
tween the  carriers  themselves  and  the  plaintiff  that  a  messenger  should 
accompany  said  shipment.  This  being  true,  it  does  not  occur  to  us 
that  any  benefit  or  advantage  could  enure  to  appellant  carriers  by  virtue 
of  any  contract  that  the  shipper  and  consignee  may  have  had  with  each 
other;  for  which  reason,  it  seems  to  us,  the  cliarge  was  properly  refused. 
Furthermore,  it  is  insisted  by  appellees  that  if  it  be  conceded  that 
said  messenger  was  the  agent  of  plaintiff  or  defendant  Kemendo,  and 
that  he  accompanied  said  cars  for  the  purpose  of  regulating  the  vents 
and  plugs  therein,  still,  the  same  having  been  pleaded  by  appellants 
in  the  nature  of  a  plej^  of  contributory  negligence  on  the  part  of  the 
defendants,  and  as  the  burden  of  establishing  such  defense  rests  upon 
the  party  asserting  it,  there  seems  to  have  been  no  error  in  the  refusal 
of  the  court  to  give  the  special  charge  requested.  In  addition  to  what 
has  been  said  it  may  be  observed  that  there  was  a  total  absence  of  any 
testimony  showing  or  tending  to  show  that  the  messenger  in  charge  of 
the  car  from  New  Orleans  to  Houston  was  guilty  of  any  act  or  omis- 
sion, causing  or  contributing  to  cause  the  damages  to  the  bananas;  for 
which  reason  also  said  special  charge  was  properly  refused. 

We  think  the  court's  charge  on  the  subject  of  the  measure  of  damages, 
as  complained  of  in  the  eighth  assignment,  is  a  correct  presentation 
of  the  law  upon  this  subject,  and  that  the  objections  urged  thereto  are 
hypercritical.   See  Houston  &  T.  C.  By.  Co.  v.  Jackson,  62  Texas,  209. 

The  court  peremptorily  instructed  a  verdict  for  the  Fruit  Dispatch 
Company  for  the  amount  sued  for.    This  forms  the  basis  of  the  ninth 
Vol.  LXI  Civil— 41. 
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assignment  of  error.  It  is  insisted  that  the  effect  of  this  peremptory 
instruction  in  favor  of  the  Fniit  Dispatch  Company  was  a  charge  upon 
the  weight  of  the  evidence  and  amounted  to  a  peremptory  instruction 
against  these  appellants  in  favor  of  Kemendo  upon  the  question  of  the 
condition  of  the  bananas  at  the  time  they  went  into  possession  of  the 
initial  carrier  at  New  Orleans^  and  therefore  relieved  Kemendo  of  the 
burden  of  proving  by  a  preponderance  of  the  evidence  that  the  bananas 
were  properly  loaded  and  in  sound  condition  at  the  time  they  were 
delivered  to  said  initial  carrier.  In  the  first  place  we  think  that 
KemendOy  under  the  pleadings^  as  insisted  by  appellees,  is  the  only 
person  who  has  the  right  to  complain  of  such  peremptory  instruction, 
and  he  is  urging  no  objection  thereto.  Apart  from  this,  the  evidence 
shows  that  the  bananas  were  in  good  condition  when  shipped;  and  fur- 
ther shows  that  when  bananas  are  in  such  condition,  and  they  are 
transported  with  proper  dispatch  and  care,  they  are  never  damaged; 
for  which  reason  we  overrule  this  assignment. 

Morgan's  Louisiana  &  Texas  Bailroad  &  Steamship  Co.  requested  the 
court  to  give  a  peremptory  instruction  in  their  behalf,  which  was 
refused.  This  was  requested  upon  the  theory  that  said  company  only 
contracted  to  carry  the  two  cars  of  bananas  to  the  terminus  of  its  own 
line,  and  that  there  was  no  evidence  in  the  record  that  any  injury 
occurred  on  its  line,  for  which  reason  it  is  contended  the  refusal  of 
said  charge  was  error.  Said  company  issued  two  separate  through  bills 
of  lading,  under  different  date,  reciting  that  they  had  received  of  the 
Fruit  Dispatch  Company  the  two  cars  of  bananas  to  be  transported 
by  them  and  by  steamboats,  railroad  companies  or  forwarding  lines 
with  which  it  connects  to  Waco,  Texas,  with  as  reasonable  dispatch 
as  the  general  business  of  the  company  will  permit,  etc.,  with  certain 
terms,  conditions  and  limitations,  unnecessary  to  set  out,  consigned  to 
V.  Kemendo,  Waco,  Texas,  yia  "Katy,''  Houston.  Section  4  of  said 
contract  limits  appellant's  liability  to  its  own  line.  An  Act  of  Con- 
gress, approved  June  29th,  1906,  entitled  an  act  to  amend  an  act, 
entitled  an  act  to  regulate  commerce,  approved  Feb.  4,  1887,  section 
20,  commonly  called  the  "Bate  Act,"  provides  that  "Any  common  car- 
rier, railroad  or  transportation  company,  receiving  property  for  trans- 
portation from  a  point  in  one  State  to  a  point  in  another  State,  shall 
issue  a  receipt  or  bill  of  lading  therefor,  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  Iosq,  damage  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  railroad  or  transportation 
company  to  which  such  property  may  be  delivered,  or  over  whose  line 
or  lines  such  property  may  pass;  and  no  contract,  receipt,  rule  or  regu- 
lation shall  exempt  such  common  carrier,  railroad  or  transportation 
company  from  the  liability  hereby  imposed  .  .  ."  In  a  succeeding 
paragraph  of  the  act  provision  is  made  for  the  recovery  by  the  carrier 
issuing  the  receipt  or  bill  of  lading  for  any  damage,  loss  or  injury  from 
the  carrier  on  whose  line  the  same  may  have  occurred,  that  may  have 
been  recovered  from  the  first  named  carrier. 

We  construe  the  above  bill  of  lading  to  be  for  a  through  shipment 
from  New  Orleans  to  Waco,  notwithstanding  it  names  intermediate 
lines  over  which  the  shipment  was  to  pass,  because  it  appears  that 
these  were  but  the  means  by  which  it  undertook  to  carry  out  its  con- 
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tract.  Therefore,  it  being  an  interstate  shipment,  under  the  Act  above 
quoted,  said  company  had  no  lawful  right  to  limit  its  liability  alone 
to  acts  of  negligence  occurring  on  its  own  line,  since  said  statute  made 
it  responsible  for  any  such  act  occurring  upon  the  intermediate  lines 
over  which  the  shipment  passed,  giving  it,  however,  recourse  against 
such  intermediate  companies  in  the  event  damages  were  recovered 
against  it  for  the  negligence  of  such  intermediate  carriers.  Therefore 
said  special  charge  was  properly  refused.  See  Missouri,  K.  &  T.  Ry. 
Co.  V.  Carpenter,  114  S.  W.,  900;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Piper,  115  S.  W.,  107;  International  &  G.  N.  R.  Co.  v.  Wilbum,  115 
S.  W.,  111. 

The  twelfth  assignment  is  not  considered,  for  the  reason  that  the 
same  is  not  briefed  in  accordance  with  the  rules  of  this  court.  The 
same  is  not  submitted  as  a  proposition,  nor  is  it  followed  by  a 
proposition  or  statement.  An  assignment  not  followed  by  a  supporting 
statement  from  the  record  will  not  be  considered.  Kempner  v.  Ivory, 
29  S.  W.,  539 ;  St.  Louis  Ry.  Co.  v.  Maloney,  33  S.  W.,  767 ;  Rule  29 
for  Courts  of  Civil  Appeals. 

The  following  special  charge  was  asked  by  appellants  and  refused : 
'If  the  jury  believe  from  the  evidence  that  at  the  time  said  cars  or 
either  of  them  were  diverted  at  Houston  by  the  T,  &  N.  0.  Railway 
Co.  there  existed  a  labor  strike  of  the  employes  upon  said  T.  &  N. 
0.  Railway  Co.'s  line  at  Houston,  and  that  said  employes  so  engaged 
in  said  strike,  after  leaving  the  employment  of  said  T.  &  N.  0.  Ry. 
Co.  did,  by  force  or  other  unlawful  means,  cause  said  cars  of  bananas 
to  be  diverted,  then  said*  diversion  would  in  law  be  excusable,  and  the 
defendant  M.  L.  &  T.  R.  R.  &  S.  S.  Co.  would  not  be  liable  for  said 
diversion.^*  By  his  counter-proposition,  appellee  Kemendo  insists  that 
since  the  pleading  of  said  initial  carrier  nowhere  alleges  that  they 
were  forced  to  divert  the  bananas  on  account  of  the  strike,  but  only 
attempted  to  excuse  delay  by  reason  thereof,  the  coyrt  properly  refused 
said  special  charge.  We  are  inclined  to  think  that  this  contention  is 
correct,  because  there  is  no  evidence  in  the  record  showing  or  tending 
to  show  that  the  particular  shipment  was  delayed  by  reason  of  this 
strike.  It  seems  from  the  evidence  that  the  trains  of  the  respective 
railway  companies  at  Houston  were  being  run  each  day,  and  freight 
was  being  accepted  and  carried  all  the  while,  for  which  reason  the 
court  was  justified  in  refusing  said  special  charge. 

The  fourteenth  assignment,  containing  no  proposition,  is  in  violation 
of  the  rules,  for  which  reason  it  will  be  disregarded. 

The  giving  of  the  following  charge  is  made  the  basis  of  appellants' 
fifteenth  assignment  of  error:  '^ith  reference  to  the  case  -as  between 
the  defendant,  V.  Kemendo  and  Morgan's  Louisiana  &  Texas  Railroad 
&  Steamship  Co.,  you  are  instructed  that  if  you  believe  from  the  evi- 
dence that  the  bananas  were  delivered  by  the  plaintiff  to  said  railroad 
and  steamship  company  at  New  Orleans  in  good  and  proper  condition 
for  safe  shipment  with  reasonable  dispatch  and  proper  care  to  Waco, 
Texas,  then  you  will  find  for  said  Kemendo  against  said  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Co.,  the  damage,  if  any,  which 
said  Kemendo  sustained  by  reason  of  said  bananas  arriving  at  Waco 
in  a  damaged  condition,  if  you  find  they  were  -in  such  condition  when 
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they  so  arrived/^  It  is  urged  by  appellants  that  the  practical  effect  of 
this  charge  is  to  make  said  company  an  insurer  of  said  bananas,  irre- 
spective of  the  negligence  of  defendant  Kemendo  or  the  Fruit  Dispatch 
Company  or  their  agents,  or  the  inherent  qualities  of  the  fruit  or  of 
the  act  of  God.  There  was  no  error  in  this  ruling,  because  the  Federal 
Statute  of  1906,  known  as  the  "Eate  law,*'  above  quoted,  forbids  rail- 
road corporations,  where  they  ship  goods  from  one  State  into  another, 
from  limiting  their  liability  to  acts  of  negligence  occurring  on  their 
own  line,  but  holds  them  responsible  for  all  such  acts  of  negligence  as 
may  occur  on  connecting  lines  ovfer  which  such  shipment  is  forwarded. 
It  will  be  observed  that  this  charge  applies  only  to  the  M.  L.  &  T.  R. 
R.  &  S.  S.  Co.,  and  that  the  undisputed  evidence  shows  that  this  was 
an  interstate  shipment,  and  that  it  was  routed  via  the  "Kat/'  by 
agreement  of  the  parties.  It  further  appears  that  this  shipment  was 
diverted  by  one  of  the  connecting  lines  from  the  M.  K.  &  T.  Railway, 
over  which  it  had  been  routed,  and  forwarded  to  final  destination  over 
the  H.  &  T.  C.  Railroad.  This  being  true,  the  diversion  rendered  the 
appellant  liable  as  though  for  a  conversion  of  the  goods  when  not 
delivered,  and  for  damages  where  the  same  are  delivered  in  a  damaged 
condition.  Hence  the  charge  as  given  was,  we  think,  correct  under 
the  following  authorities:  Act  of  Congress,  approved  June  29th,  1906; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Carpenter,  supra;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Piper,  supra ;  International  &  G.  N.  R.  R.  Co.  v.  Wilburn, 
supra;  Moore  on  Carriers,  470;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Alli- 
son, 69  Texas,  198;  Texas  &  P.  Ry.  Co.  v.  Eastin  &  Knox,  100  Texas, 
561 ;  5  Am.  &  Eng.  Ency.  Law,  p.  422,  424  and  notes ;  6  Cyc,  383. 

Chief  Justice  Gaines,  in  Texas  &  P.  Ry.  Co.  v.  Eastin  &  Knox, 
supra,  says:  "It  is  elementary  law  that  if  a  carrier  deviates  from  the 
route  fixed  by  his  contract,  he  becomes  responsible  for  all  loss  which 
occurs  either  on  his  own  or  his  connecting  lines.  By  the  deviation  he 
becomes  an  insurer  of  the  goods.  It  is  also  settled  that  when  goods 
are  delivered  to  a  carrier  for  transportation  to  a  designated  point,  it  is 
his  duty,  as  a  general  rule,  to  transport  them  by  the  safest  and  most 
direct  route.  If  instructed  as  to  the  route,  he  selects  a  different  one, 
he  becomes  responsible  for  any  loss  that  may  occur  in  transit.  (United 
States  Express  Co.  v.  Kounze  Bros.,  8  Wall.,  342.)'* 

In  discussing  this  subject  in  6  Cyc,  supra,  it  is  said:  '^f  the  carrier 
in  transporting  the  goods  unnecessarily  deviates  from  the  usual  and 
ordinary  route  contemplated  in  the  undertaking,  he  will  be  liable  for 
any  loss  occurring  during  such  deviation,  although  such  loss  is  within 
the  recognized  exception  to  the  carrier^s  liability.  Indeed,  it  is  said 
that  in  departing  from  the  established  route  the  carrier  is  guilty  of 
misfeasance,  and  is  liable  for  the  value  of  the  goods  on  the  theory  of 
conversion.  The  carrier  is  equally  liable  where,  having  expressly  con- 
tracted for  a  particular  route,  mode  or  manner  of  transportation,  he 
transports  the  goods  otherwise  than  as  stipulated,  and  they  are  lost  or 
damaged.*' 

In  Galveston,  H.  &  H.  Ry.  Co.  v.  Allison,  supra,  it  is  held,  as  shown 
by  the  syllabus,  that  when  a  carrier  undertakes  to  carry  goods,  not  only 
over  his  own  route,  but  over  connecting  lines,  he  can  not  contract  that 
his  responsibility  shall  cease  at  the  end  of  his  own  line.    He  will  still 
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be  held  responsible,  not  only  for  the  negligence  of  himself  and  his  own 
servants,  but  of  the  connecting  lines,  they  being  considered  his  agents 
for  carrying  out  the  particular  contract.  And  that  if  a  common  car- 
rier deviates  from  his  route,  or  forwards  goods  by  different  conveyances 
from  those  contemplated  by  his  agreement,  he  becomes  an  insurer  of 
the  goods  and  can  not  avail  himself  of  any  exemption  in  his  behalf 
in  the  contract. 

This  charge,  as  insisted  by  appellants,  does  not  require  the  jury  to 
find  for  Kemendo  against  the  railway  company,  irrespective  of  his 
negligence  or  that  of  the  Fruit  Dispatch  Company  or  their  agents; 
and  the  last  clause  thereof  expressly  provides  that,  before  the  jury  can 
find  against  said  company  they  must  find  that  the  damage  is  not  caused 
by  the  negligence  of  the  messengers. 

Several  additional  assignments  have  been  presented  alone  on  behalf 
of  the  Houston  &  Texas  Central  Railroad  Company.  Among  them 
is  one  asking  a  peremptory  charge  in  its  favor,  which  we  think  was 
properly  refused,  because  the  bananas  were  delivered  to  the  initial 
carrier  at  New  Orleans  in  good  condition,  as  shown  by  the  uncontra- 
dicted evidence,  and  were  in  a  damaged  condition  when  delivered  by 
the  H.  &  T.  C.  Railroad  Co.  to  Kemendo.  There  was  evidence  tending 
to  show  some  delay  in  these  shipments  while  on  the  line  of  the  H. 
&  T.  C",  as  well  as  an  improper  handling  thereof,  since  the  vents  and 
plugs  were  shown  to  have  been  closed  on  the  arrival  of  the  first  car 
during  hot  weather,  and  were  open  on  the  arrival  of  the  last  car,  at 
which  time  the  weather  was  quite  cold;  for  which  reason,  it  seems  to 
us,  there  was  an  issue  presented,  which  should  have  been  submitted  to 
the  consideration  of  the  jury. 

But  we  have  concluded  that  the  court  erred  in  refusing  to  give  said 
appellant's  special  charge  No.  10,  the  refusal  of  which  is  complained  of 
in  its  seventeenth  assignment  of  error.  This  special  charge  reads  as 
follows:  "The  jury  are  charged  that  the  defendant,  under  the  law, 
was  only  required  to  use  ordinary  care  to  transport  said  cars  of  bananas 
from  Houston  to  Waco,  after  the  same  were  received  by  it,  within  a 
reasonable  time,  and  if  they  believed  from  the  evidence  that  said  de- 
fendant used  ordinary  care  to  transport  said  bananas  within  a  reason- 
able time,  they  are  charged  that  the  defendant  would  not  be  liable  for 
any  damages  sustained  to  said  bananas  occurring  while  the  same  were 
in  the  possession  of  the  defendant  H.  &  T.  C.  Ry.  Co.,  and  in  that 
event  the  jury  will  find  for  the  defendant  railway  company  on  that 
issue.^*  Said  appellant  insists  by  its  proposition  thereunder,  that  it 
was  only  required  to  use  ordinary  care  to  transport  and  deliver  within 
a  reasonable  time  the  shipment  of  bananas  after  same  had  been  deliv- 
ered to  it  at  Houston,  and  the  action  of  the  court  in  refusing  to  so 
charge  the  jury  was  error.  We  agree  with  appellant  in  this  contention, 
and  hold  that  there  was  error  in  the  refusal  of  the  court  to  give  said 
charge.  It  is  true  that  the  converse  of  this  proposition  had  been  sub- 
mitted in  favor  of  the  plaintiff,  but  this  did  not  justify  the  refusal 
of  the  court  to  give  the  requested  instruction.  This  holding,  however, 
only  affects  the  rights  of  the  H.  &  T.  C.  Railroad  Company  on  this 
appeal. 

Therefore,  the  judgment  of  the  court  below  will  be  affirmed  as  to  all 
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successful  parties  therein,  except  as  to  the  judgment  in  fayor  of 
Kemendo  against  the  Houston  &  Texas  Central  Bailroad  Company, 
which  judgment  will  be  in  all  things  reversed. 

Affirmed  in  part  and  in  part  reversed  and  remanded. 

Application  of  Morgan  Line  for  writ  of  error  refused  (Morgan's  L. 
&  T.  R.  R.  &  S.  S.  Co.  V.  V.  Kemendo  et  al). 

Application  of  V.  Kemendo  for  writ  of  error  dismissed  for  want  of 
jurisdiction  (V.  Kemendo  v.  Fruit  Dispatch  Co.  et  al), 


Richard  Caples  v.  Port  Huron  Ekqine  &  Thresher  Company. 

Decided  June  22,   1910. 

1. — Brief— lAssignaent  at  Propotltioii. 

An  assignment  of  error  simply  that  the  court  erred  in  directing  the  jury 
to  allow  the  'defendant  a  certain  amount  as  damages,  on  account  of  losses 
sustained  hy  him  under  a  contract  sued  on  and  which  were  plead  by  him  in 
reconvention,  is  not  in  itself  such  a  proposition  as  the  rules  for  the  prepara- 
tion bf  briefs  contemplate,  nor  such  as  to  warrant  the  submission  of  the 
assignment  as  a  proposition. 

8. — Same— Kef ormlng  Judgment — Ho  Crott-Assignment. 

In  the  absence  of  a  cross-assignment  of  error,  the  Appellate  Courts  can 
not  reform  a  judgment  of  the  trial  court  so  as  to  increase  the  amoimt  of  the 
same  in  appellee's  favor. 

8.-^Co]itraot — ^Hew  Contract — ^Talidity. 

In  the  absence  of  evidence  of  fraud  or  that  the  party  entering  into  a  new 
contract,  whereby  changes  were  made  in  a  prior  contract,  did  not  know  and 
understand  the  provisions  of  the  new  contract  at  the  time  he  signed  it,  the 
new  or  second  contract  will  determine  the  rights  of  the  parties;  and  this, 
though  there  was  no  new  consideration  for  the  second  contract,  provided  the 
first  contract  was  unperformed  at  the  time  of  the  change. 

4. — Same — Sale  of  Wagons — ^Limited  Warranty. 

A  contract  for  the  sale  of  a  certain  number  of  ^'spreading  wagtftis"  con- 
tained a  warranty  that  they  would  do  the  work  well  if  properly  operated  by 
competent  persons,  and  stipulated  that  if  the  purchaser  did  not  notify  the 
seller  to  the  contrary  in  writing  within  five  days  from  first  day's  use,  the 
wagons  should  be  considered  satisfactory.  Held,  said  stipulation  was  binding, 
and  a  failure  to  comply  therewith  would  be  conclusive  of  the  question  as  to 
the  wagons  being  satisfactory. 

5. — Appeal — ^Briefs — ^Violation  of  Enles. 

Assignments  of  error  which  do  not  conform  to  the  rules  prescribed  for 
briefing  cases,  or  which  are  submitted  as  propositions  when  in  fact  not  such, 
or  which  are  followed  by  statements  which  consist  of  general  references  to 
statements  under  other  assignments  which  themselves  refer  to  various  other 
statements,  will  not  be  considered  on  appeal. 

Appeal   from  the  41st  Judicial   District,   El  Paso   County.     Tried 
below  before  Hon.  A.  M.  Walthall. 

Jay  Oood  and  M.  W.  Stanton,  for  appellant. 
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J.  H.  McBroom,  W.  M.  Peticolas  and  Nagle  &  Scott,  for  appellee. 

JAMES,  Chief  Justice. — This  action  is  against  Cables  to  recover 
the  purchase  price  of  eight  spreading  wagons,  based  on  a  written  order 
signed  by  appellant  on  November  11,  1907,  and  accepted  by  appellee, 
which  wagons  were  received  by  defendant  and  used  by  him  in  carrying 
out  a  construction  contract  with  the  county  of  El  Paso. 

Defendant  answered  by  pleas  of  general  denial;  total  and  partial 
failure  of  consideration;  fraud  and  misrepresentation  in  the  sale  of  the 
wagons;  that  the  contract  of  November  11th,  which  contained  certain 
specific  and. limited  warranties,  was  not  the  contract  which  controlled 
the  sale,  but  a  prior  contract  of  October  28th  controlled;  also  that 
the  contract  of  November  11th.  was  modified  by  subsequent  oral  agree- 
ment and  correspondence;  that  the  wagons  were  defective,  by  reason 
of  which  defendant  sustained  damages,  and  prayed  that  plaintiff  take 
nothing  by  its  suit  and  that  defendant  have  judgment  for  $581.16,  the 
amount  of  freigKt  and  demurrage  which  defendant  had  paid.  Sup- 
plemental pleadings  and  trial  amendments  were  filed  which  will  be 
referred  to  in  the  course  of  this  opinion,  if  necessary. 

The  court  directed  the  jury  to  return  a  verdict  for  the  amount 
sued  for,  less  $1,126.17. 

The  first  assignment  of  error  is  that  the  court  erred  in  directing 
the  jury  to  allow  the  defendant  $195  damages  on  account  of  the  loss 
of  defendant  during  the  time  the  wagons  were  out  of  use  and  were 
being  repaired.  This  is  submitted  as  a  proposition  in  appellant's  brief, 
but  it  is  clearly  no  proposition  such  as  the  rules  contemplate,  and 
furthermore  the  complaint,  so  far  as  expressed,  is  of  something  that 
was  in  favor  of  appellant. 

The  second,  third,  fourth  and  fifth  assignments,  which  relate  to  the 
same  subject  matter  as  the  above,  are  somewhat  freer  from  the  ob- 
jection, because  the  assignments,  which  are  likewise  submitted  as  propo- 
sitions, read  together,  indicate  the  point  of  law  intended  to  be  advanced, 
which  is  in  effect  that  the  court  erred  in  directing  the  jury  to  allow 
defendant  said  sum  of  $195  for  the  reason  that  the  jury  were  authorized 
under  the  pleadings  and  evidence  to  find  for  defendant  a  greater  sum 
in  respect  to  the  item. 

Appellee  meets  this  contention  by  stating  that  under  the  testimony 
defendant  was  not  entitled  to  any  allowance  whatever  for  the  time  the 
wagons  were  out  of  use,  undergoing  repairs,  and  upon  this  ground 
appellee  asks  us  to  reform  the  judgment  by  adding  to  it  the  sum  of 
$195.  There  being  nothing  in  the  record  or  papers  to  show  that  a 
cross-assignment  of  error  was  filed  in  the  trial  court,  or  filed  here  by 
consent,  we  can  not  in  any  event  consider  reforming  the  judgment  in 
this  particular.  The  material  question  is  whether  or  not  the  court  erred 
in  not  permitting  the  jury  to  find  for  defendant  a  larger  allowance 
for  such  item.  As  appellant  states  in  the  brief  that  said  five  assign- 
ments involve  nearly  every  proposition  of  law  contended  for  in  this 
cause,  we  may  in  this  connection  deal  with  the  case  in  general. 

There  were  two  written  contracts  between  Caples  and  appellee  em* 
bodying  the  terms  of  the  sale  of  these  wagons.  The  first  was  dated 
October  28,  1907,  reading  as  follows : 
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El  Paso,  Texas,  October  28,  1907. 
"I,  P.  F.  Brick,  agent  for  the  Port  Huron  E.  &  T.  Co.  do  sell  to 
Richard  Caples  eight  (8)  wagons  loaded  on  cars  at  factory  at  Port 
Huron,  Mich."  for  the  sum  of  three  hundred  and  thirty-four  dollars 
and  eighty  cents  each.  Said  wagons  to  be  of  the  design  known  as  the 
1907  models,  said  wagons  to  be  equipped  with  double  top  box,  and 
having  a  capacity  of  six  cubic  yards.  Said  P.  F.  Brick,  agent,  guaran- 
tees said  wagons  for  a  period  of  six  months,  and  should  any  parts  of 
said  wagons  break,  said  parts  are  to  be  repaired  at  the  company's  ex- 
pense; and  said  Rich  Caples  agrees  to  pay  for  same  ten  (10)  days 
after  the  arrival  of  said  wagons.     P.  F.  Brick.'' 

The  above  contract  of  sale  had  not  been  performed  even  in  part  by 
either  party,  when,  on  November  11,  1907,  a  new  contract  of  sale, 
to  which  no  plea  of  non  est  factum  was  interposed,  was  entered  into, 
under  the  following  circumstances  as  detailed  by  Mr.  Caples,  who  tes- 
tified : 

"These  are  the  circumstances  under  which  I  signed  the  contract  of 
November  11,  1908:  After  I  had  concluded  to  purchase  the  wagons 
from  Mr.  Brick,  I  told  him  I  would  have  him  sign  a  contract  in  which 
we  would  understand  each  other,  he  said,  all  right,  and  this  contract 
(of  October  28th)  was  drawn  up  and  signed;  he  then  had  a  letter 
which  he  brought  me,  stating  the  company  wanted  an  order  made  out 
on  their  blanks,  that  it  was  customary  to  write  on  their  printed  form 
the  order,  and  I  told  him  that  I  had  given  hiin  the  order  and  the 
contract  was  signed,  and  I  did  not  know  what  he  wanted  any  more 
for,  he  said  it  was  just  a  kind  of  matter  of  form  for  this  to  be  filled 
out — I  had  then  lost  three  weeks — that  sort  of  played  on  me  some.  1 
had  then  lost  three  weeks  on  getting  the  wagons,  and  I  just  signed 
this  order  to  be  sent  in  to  the  company,  their  blank  form.  It  was 
imderstood  by  me  when  I  signed  this  order  of  November  11,  1907, 
that  the  contract  of  October  28,  1907,  was  the  contract,  and  I  should 
have  ten  days  to  try  the  wagons." 

The  contract  of  November  11,  1907,  was  signed  by  Caples  on  that 
date,  sent  on  to  the  company  and  accepted.  No  performance  had  taken 
place  under  the  previous  contract.  We  find  as  a  conclusion  of  fact 
there  was  no  evidence  that  any  fraud  was  practiced  on  Caples  to  induce 
him  to  enter  the  new  contract  of  sale,  and  no  evidence  that  he  did  not 
know  and  understand  its  provisions  when  he  signed  it.  Under  these 
circumstances  the  court  was  not  in  error  in  ruling  that  of  the  two 
contracts  the  one  of  November  11th  governed.  Appellant  in  this  con- 
nection takes  the  position  that  there  was  no  consideration  for  the  sec- 
ond contract,  because  it  dealt  with  the  same  subject  matter  as  the 
former  one,  and  no  new  or  additional  consideration  passed  between  the 
parties.  It  seems  to  be  well  settled  that  where  parties  have  contracted 
in  reference  to  a  matter,  and  the  contract  is  unperformed,  they  may  by 
mutual  agreement  supersede  it  by  making  a  new  contract,  and  a  party 
can  not  afterwards  claim  that  the  old  contract  remained  in  force  not- 
withstanding, even  though  the  new  contract  is  more  onerous  on  him 
and  more  advantageous  to  the  other  party.  The  idea  is  that  the  parties 
to  an  unexecuted  contract  may  get  together  and  abandon  it  at  any 
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time  if  they  want  to,  for  any  reason  they  deem  sufficient,  and  substi- 
tute for  it  any  contract  they  please.  (Proctor  Coal  Co.  v.  Strunk, 
96  S.  W.,  603  and  cases  there  cited;  Foley  v.  Storrie,  4  Texas  Civ. 
App.,  377.)  In  the  new  contract  there  was  a  change  to  the  advantage 
of  defendant  in  this  that  in  the  latter  the  company  was  required  to 
repair  breakages  for  a  year  instead  of  for  six  months. 

We  may  remark  here  that  there  is  in  appellant's  .brief  a  further 
contention  that  the  evidence  developed  an  oral  understanding  or  agree- 
ment subsequent  to  November  11th  which  in  a  material  matter  re- 
newed or  restored  the  contract  of  October  28th,  but  an  examination  of 
the  testimony  satisfied  us  that  it  supports  no  such  proposition' and  we 
so  find  this  fact  as  a  conclusion. 

Therefore,  we  hold  the  court  did  not  err  in  treating  the  contract  of 
November  11th  as  the  one  on  which  the  rights  of  the  parties  depended. 
That  contract  contained  two  limited  warranties  which  we  copy: 

^^orking:  This  machinery  is  warranted  to  do  well  the  work  for 
which  it  is  intended,  if  properly  operated  by  competent  persons.  If 
the  purchaser  does  not  notify  the  company  to  the  contrary,  in  writing, 
within  five  days  from  first  day^s  use,  the  machinery  shall  be  con- 
sidered satisfactory .'' 

"Materials  and  Workmanship:  This  machinery  is  warranted  to  be 
well  made  of  good  materials.  Parts  breaking  within  a  year  from 
delivery,  because  of  defect,  shall  be  replaced  free,  upon  delivery  of 
broken  parts  to  the  company;  this  is  the  extent  of  the  company's 
liability  for  damages  caused  by  breakage.'' 

It  appeared  that  defendant  did  not  give  the  company  the  notice 
within  five  days  after  commencing,  to  use  the  wagons,  as  provided  in 
the  first  of  the  above  warranties,  and  that  there  had  been  no  waiver 
of  that  condition.  This  we  find  as  a  conclusion  of  fact.  The  second 
of  said  warranties  had  reference  to  the  breaking  of  parts  within  a  year 
from  delivery  and  in  this  regard  the  company's  liability  was  specifi- 
cally limited  to  the  repairing  of  the  breakages. 

The  court,  it  seems,  took  the  view  from  the  evidence,  that  as  the 
company  undertook  to  furnish  parts  without  insisting  on  the  broken 
parts  being  first  returned,  it  waived  that  formality  or  condition,  and 
was  liable  under  the  contract  for  the  cost  of  the  repairs.  Accordingly 
the  court  directed  the  jury  to  find  for  defendant  what  appears  to  be  the 
whole  expense  he  was  at  in  making  such  repairs.  It  therefore  seems 
to  us  that  there  is  no  merit  in  said  assignments  of  error  from  one 
to  five. 

From  what  has  been  said  above,  the  assignments  Nos.  six  to  thirteen 
inclusive  should  be  overruled.  The  wagons  were  received  by  defendant 
and  used  by  him,  under  the  provisions  of  the  contract  of  sale,  and 
throughout  his  contract  with  the  county;  and  the  failure  to  give  the 
notice  provided  in  the  first  of  said  warranties  settled  the  question  of 
the  character  of  the  wagons,  as  to  their  being  satisfactory  of  the  con- 
tract, and  therefore  the  court  did  not  err  in  not  submitting  any  issue 
concerning  failure  of  consideration;  or  any  of  the  matters  of  damage 
claimed  in  reconvention  and  referred  to  in  said  assignments. 

What  has  been  held  above,  requires  the  overruling  of  tlie  assignments 
from  eighteen  to  forty-one  inclusive. 
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As  we  have  already  stated,  we  form  the  conclusion  of  fact  from  the 
evidence  that  the  issue  of  fraud,  deceit  and  misrepresentation  inducing 
the  contract,  was  not  made  by  the  testimony  so  as  to  demand  its  sub- 
mission, hence  we  overrule  assignments  forty-two,  forty-three  and 
forty-four. 

With  regard  to  the  assignments  Nos.  forty-six  to  fifty,  they  can  not, 
upon  any  view,  be  said  to  be  even  an  attempt  to  conform  to  the  rules 
prescribed  for  briefing  cases,  and  we  decline  to  investigate  them.  The 
assignments  from  Nos.  fifty-two  to  seventy-six  are  all .  submitted  as 
propositions  in  themselves,  but  as  they  are  not  such,  we  decline  to 
consider  them  also. 

The  seventy-seventh  assignment  discloses  no  good  ground  for  re- 
versal. 

The  fourteenth  assignment  is  submitted  as  a  proposition,  which  it  is 
not.  The  fifteenth  and  sixteenth  assignments  are  likewise  submitted 
as  propositions,  and  while  they  appear  to  be  suflScient  as  such,  the 
statements  under  them  consist  merely  of  general  reference  to  state- 
ments under  a  number  of  other  assignments,  which  themselves  refer  to 
various  other  statements,  and  this,  instead  of  aiding  the  court  in  under- 
standing the  questions,  tends  to  confusion  and  uncertainty,  to  say 
nothing  of  the  unnecessary  labor  entailed  upon  the  court  if  it  endeav- 
ored to  work  out  from  these  statements  the  facts  which  counsel  had  in 
mind  in  support  of  the  propositions.  We,  therefore,  do  not  consider 
them.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Hester  E.  Chamberlain  v.  W.  M.  Trammell  bt  al. 

Decided  June  23,  1910. 

1. — Poisetslon — ^Notice. 

Possession  by  a  tenant  was  notice  of  the  rights  of  those  under  whom  the 

tenant   held,    though    a    conveyance    from   them,   void   as  being   an  attempted 

incumbrance  of  their   homestead,   was .  on  record.     Eylar  v.   ^lar,  60  Texas, 
315,  and  cases  following  it  distinguished. 

8. — ^Homestead — ^Deed— Lien — Innocent  Pvrohaser— Power  of  Sale. 

A  husband  joined  by  his  wife  conveyed  the  homestead  by  a  deed,  absolute 
in  form  but  void  as  constituting  an  attempted  mortgage,  reserving  a  vendor's 
hen  for  a  purchase  money  note  which  he  sold  to  an  innocent  purchaser.  His 
grantee,  carrying  out  the  scheme  to  fix  an  incumbrance  on  the  homestead, 
conveyed  the  land  to  another,  reserving  also  a  lien  for  a  purchase  money  note, 
and  this  was  substituted  for  the  first  note  in  the  hands  of  its  holder.  He 
also  executed  a  deed  to  a  trustee  with  power  of  sale  to  secure  this  substituted 
note.  The  holder  of  the  note  had  constructive  notice  of  the  rights  of  the 
W.?/*''i''"*^y1."T''  "^l**"^  invalidity  of  the  attempted  incumbrance  of  their 
Sn?pr  f^?  ''^  ^^®  ^}T  ^^s.^rust  deed  was  executed.  -The  land  was  sold 
that  s«Pl?  Srif  """"^  ^""^^^  ^"^  f^y  *^^  ''^^^^^  ^^  *^«  °<>t«  P«  J^ia  debt.  Held, 
centlv  bou«S.t''n^^^^^^  ^^^f"-  ^V-l?*^  *  "«^*  ^  ^^^^^'^^^  ^^^  ^^-^ior's  lien  inno^ 
of  the  trnS  !iJr  "^  ''°*  •^'^'V"'  H*^^**  purchaser  at  the  sale  under  the  powers 

•.—Power  of  Sale— Hotioe. 

A  trust  deed  giving  power  to  sell  Iiad  after  giving  notice  "as  required  in 


1910.]  Chamberlain  v.  Trammell.  651 

judicial  salea,"  authorizes  sale  only  on  the  notice  required  by  the  law  in 
existence  at  the  time  it  was  executed.  The  power  to  sell  rests  on  the  con- 
tract, and  this  was  not  affected  by  a  subsequent  change  of  the  law  as  to  the 
notice  required  for  judicial  sales. 

4. — Same— Change  In  Law. 

•  A  trust  deed  required  notice  of  sale  to  Jse  given  by  the  trustee  "as  required 
in  judicial  sales."  This  notice,  at  the  time,  was  by  advertisement  in  a  news- 
paper. Subsequently  the  law  was  changed  by  substituting  notice  posted  in 
public  places.  With  this  law  in  force,  a  statute  was  passed  requiring  all  sales 
of  land  under  such  powers  to  be  on  notice  "as  now  required  in  judicial  sales.'* 
Held,  that  the  parties  could  contract  for  such  notice  in  addition  to  that  re- 
quired by  the  law  as  they  thoucht  proper;  that  they  had  contracted  for  notice 
by  publication;  that  this,  in  addition  to  that  then  required  by  the  law,  was 
necessary  to  the  execution  of  the  power  of  sale. 

5. — Limitation — ^ReooTery  of  Mortgaged  Property. 

An  action  in  trespass  to  try  title  to  recover  the  homestead  on  which  plain- 
tiffs had  attempted  to  place  an  incumbrance  under  the  form  of  an  absolute 
deed,  was  an  action  to  recover  the  land,  not  one  in  equity  to  cancel  the  deed 
and  redeem,  and.  was  not  subject  to  the  limitation  applicable  to  the  latter 
form  of  action. 

Error  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

Wm.  J.  Berne,  for  plaintiff  in  error. — ^When  Mrs.  Lousue  Moore, 
as  guardian  of  Worth  Moore,  advanced  the  money  for  the  $1,600  note 
and  acquired  said  note  and  trust  deed  securing  same,  the  uncontra- 
dicted evidence  shows  that  the  Chamberlains  had  a  tenant  in  actual 
physical  occupancy  of  the  land  residing  thereon.  The  occupancy  of 
such  tenant  was  notice  to  Mrs.  Moore,  Worth  Moore  and  Luckett  of 
the  rights  of  Mrs.  Chamberlain  in  the  land  and  that  the  transaction 
between  the  Chamberlains  and  Carson  was  simulated.  Mullins  v.  Wim- 
berly,  60  Texas,  464;  Bright  v.  Buckman,  39  Fed.,  244;  Collum  v. 
Sanger,  98  Texas,  162;  Bamirez  v.  Smith,  94  Texas,  184;  Le  Doux  v. 
Johnson,  23  S.  W.,  903;  1  Jones,  Mortgages,  sec.  589;  Bandall  v. 
Lingwall,  75  Pac,  1 ;  Jinks  v.  Moppin,  80  S.  W.,  391 ;  Paris  Gro.  Co. 
T.  Burks,  99  S.  W.,  1138. 

The  burden  was  on  defendants  to  prove  that  the  sale  under  the  power 
was  advertised  as  required  in  the  trust  deed.  Bemis  v.  Williams,  74 
S.  W.,  332;  Davis  v.  Hughes,  85  S.  W.,  1161;  Williams  v.  Pevton's 
Lessee,  4  Wheat.,  77 ;  Willard  v.  Taylor,  8  Wall,  557 ;  Wilson  v.  Rous- 
seau, 4  How.,  646;  Johnson  v.  Blount,  48  Texas,  38;  Matthews  v. 
Rucker,  41  Texas,  636;  Taylor  v.  Bland,  60  Texas,  31;  Heyward  v. 
Judd,  4  Minn.,  483;  Smith  v.  Green,  41  Fed.,  455;  Bronson  v.  Kinzie, 

1  How.,  311;  Kerr  v.  Galloway,  94  Texas,  646;  McCracken  v.  Havward, 

2  How.,  608 ;  Robertson  v.  Paul,  16  Texas,  472 ;  Smith  v.  Elliott,  39 
Texas,  201;  Railway  Co.  v.  Durrett,  57  Texas,  51;  International,  etc., 
Assn.  V.  Hardy,  86  Texas,  610;  Thompson  v.  Cobb,  95  Texas,  140; 
Swain  v.  Mitchell,  66  S.  W.,  62;  Fischer  v.  Simon,  95  Texas,  241; 
James  v.  Stull,  9  Barb.,  482. 

If  the  notice  of  sale  provided  by  a  deed  of  trust  be  not  given,  the 
sale  is  void.  Childs  v.  Hill,  49  S.  W.,  652 ;  Young  v.  Van  Benthuvoen, 
30  Texas,  762;  Clark  v.  Burke,  39  S.  W.,  306;  Lerch  v.  Snyder,  2 
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Texas  Civ.  App.,  426;  2  Jones  Mortgages,  sec.  1822;  Bomar  v.  West, 
87  Texas,  299;  Whitney  v.  Krapf,  8  Texas  Civ.  App.,  304;  Boone  v. 
Miller,  86  Texas,  74;  Puller  v.  O'Neil,  69  Texas,  350;  Bracken  v. 
Bounds,  96  Texas,  204. 

Hunter  &  Hunter,  for  defendants  in  error. — On  new  cause  of  actibn 
and  on  four  years  limitation,  see  Railway  Co.  v.  Titterington,  84 
Texas,  218;  Cooper  v.  Lee,  75  Texas,  114;  Walet  v.  Haskins,  68  Texas, 
418 ;  Garvin  v.  Hall,  83  Texas,  295 ;  Evans  v.  Goggan,  23  S.  W.,  854. 

In  eases  like  the  one  at  bar,  the  fact  of  plaintiflf  remaining  in  pos- 
session is  not  notice  to  purchaser  of  note,  of  any  sham,  fraud  or  pre- 
tended sale,  and  such  possession  does  not  put  purchaser  upon  inquiry. 
Eylar  v.  Eylar,  60  Texas,  318;  Hurt  v.  Cooper,  63  Texas,  365;  Heiden- 
heimer  v.  Stewart,  65  Texas,  323;  Love  v.  Breedlove,  75  Texas,  652; 
Alston  V.  Cundiff,  52  Texas,  465;  Ranney  v.  Miller,  51  Texas,  263; 
Ramirez  v.  Smith,  94  Texas,  191. 

Defendants  proved  that  three  notices  were  duly  posted,  as  required 
by  law.  The  law  did  not  require  the  giving  notice  in  writing  to  the 
owner  of  the  land,  before  sale  under  deed  of  trust.  Deed  of  trust  was 
executed  February  3,  1894.  Sayles  Civ.  St.,  art.  2369,  Act  of  1889. 
This  article  supersedes  the  language  of  the  contract  on  the  notice  re- 
quired. Fischer  v.  Simon,  95  Texas,  234;  Swain  v.  Mitchell,  66  S. 
W.,  61-2;  Marston  v.  Yaites,  66  S.  W.,  869;  Georgi  v.  Juergen,  66 
S.  W.,  873. 

WILLSON",  Chief  Justice. — As  commenced  by  a  petition  filed  April 
10,  1906,  the  suit  was  an  ordinary  one  of  trespass  to  try  title.  It  was 
brought  by  plaintiff  in  error,  the  widow  of  Wm.  Chamberlain,  de- 
ceased, against  W.  M.  Trammell,  A.  P.  Luckett,  Lousue  Moore  and 
Worth  Moore,  defendants  in  error.  The  land  in  controversv  was  a 
tract  of  106  acres  in  Tarrant  County,  which  plaintiff  in  error  and  Wm. 
Chamberlain  in  his  lifetime,  by  an  instrument  purporting  to  be  an 
absolute  deed  with  covenants  of  general  warranty,  dated  December  20, 
1892,  and  filed  for  record  January  6,  1893,  had  conveyed  to  B.  K. 
Carson.  The  consideration  for  the  conveyance,  as  recited  in  the  instru- 
ment, was  $3,000  paid  to  the  Chamberlains,  and  the  execution  and 
delivery  to  them  by  Carson  of  his  promissory  note  for  $1,500,  payable 
twelve  months  after  its  date  to  the  order  of  said  Wm.  Chamberlain. 
ITie  vendor's  lien  was  expressly  retained  to  secure  the  payment  of  the 
note.  At  the  time  the  deed  was  made  the  Chamberlains  resided  upon 
the  land  as  their  homestead.  Evidence  heard  on  the  trial  was  suf- 
ficient to  support  a  finding  that  no  part  of  the  $3,000  recited  in  the 
deed  to  have  been  paid  by  Carson  was  in  fact  paid  by  him,  and  that 
the  conveyance  to  him  was  a  device  resorted  to  to  enable  Wm.  Chamber- 
lain to  borrow  money  to  pay  debts  he  owed  and  secure  its  repayment 
by  a  lien  on  the  homestead,  and  was  not  intended  by  the  parties  to  it 
to  so  operate  as  to  pass  an  absolute  title  to  the  land  to  Carson.  At 
once  after  it  was  executed  the  note  mentioned  was  endorsed  by  Carson 
(Chamberlain)  and  sold  to  defendant  in  error  Lousue  Moore.  The 
evidence  was  conclusive  that  if  the  transaction  between  the  Chamber- 
lains and  Carson  was  other  than  on  the  face  of  the  deed  it  appeared  to 
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be,  Mrs.  Moore  had  no  notice  of  the  fact.  By  his  deed  dated  February 
3,  1894,  and  filed  for  record  March  12,  1894,  containing  covenants  of 
general  warranty,  Carson  conveyed  the  land  to  defendant  in  error 
Trammell.  The  consideration  for  this  conveyance,  as  recited  in  the 
deed,  was  the  payment  by  Trammell  of  $3,000  and  the  execution  and 
delivery  by  him  and  said  Wm,  Chamberlain  of  their  promissory  note 
for  $1,600,  payable  to  the  order  of  said  Carson  twelve  months  after  its 
date.  The  vendor^s  lien  was  expressly  retained  on  the  land  to  secure 
the  payment  of  this  note.  Immediately  after  it  was  executed  the  $1,600 
note  was  endorsed  by  Carson  and  so  assigned  to  Lousue  Moore  to  hold 
in  place  and  stead  of  the  $1,500  note  executed  by  Carson,  which  was 
cancelled;  and  within  a  short  time  thereafterwards  same  was  assigned 
by  her  to  her  son,  defendant  in  error  Worth  Moore,  then  a  minor  and 
her  ward,  she  having  qualified  as  his  guardian.  At  the  time,  to  wit, 
said  February  3,  1894,  Carson  conveyed  the  land  to  Trammell,  the  lat- 
ter, by  a  deed  of  the  same  date,  conveyed  same  to  defendant  in  error 
Luckett,  in  trust  to  further  secure  the  payment  of  said  $1,600  note. 
Evidence  was  heard  on  the  trial  sufficient  to  support  a  finding  that 
Trammell  paid  no  part  of  the  $3,000  recited  in  the  deed  to  him  froin 
Carson  to  have  been  paid  by  him,  and  that  .the  conveyance  to  him  from 
Carson  was  intended  to  operate  only  to  pass  the  legal  title  to  the  land 
to  him  (Trammell)  to  hold  for  the  Chamberlains.  Evidence  also  was 
heard  sufficient  to  support  a  finding  that  at  the  time  of  the  transaction 
between  Carson,  Trammell  and  Wm.  Chamberlain,  the  Chamberlains 
by  tenants  were  in  actual  possession  of  the  land.  By  the  terms  of  the 
trust  deed  from  Trammell  to  Luckett,  in  the  event  default  should  be 
made  in  the  payment  of  said  $1,600  note,  Luckett  was  authorized  to 
sell  the  land  to  the  highest  bidder  therefor,  after  giving  notice  of  such 
sale  "as  required  in  judicial  sales,'^  and  apply  the  proceeds  of  such  sale 
to  the  payment  of  the  note.  May  6,  1902,  Luckett,  as  trustee,  sold 
the  land  to  said  Worth  Moore,  the  highest  bidder  therefor,  who  paid 
the  amount  of  his  bid,  $1,500,  by  -crediting  same  on  said  note  for 
$1,600.  By  his  deed  dated  May  7,  1902,  Luckett,  as  trustee,  conveyed 
the  land  to  said  Worth  Moore  as  the  purchaser  at  said  sale.  Notice  of 
the  sale  made  by  the  trustee  was  not  given  by  advertising  in  a  news- 
paper, but  only  by  posting  it  in  three  public  places  in  Tarrant  County. 
The  trial  court  peremptorily  instructed  the  jury  to  return  a  verdict  in 
favor  of  the  defendants  in  error.  This  appeal  is  from  a  judgment 
rendered  in  accordance  with  such  a  verdict. 

After  stating  the  case  as  above. — If  the  instrument  in  form  an  abso- 
lute deed  conveying  the  land  to  Carson,  was  not  intended  by  the  par- 
ties to  it  to  so  operate,  but  was  intended  to  have  effect  merely  as 
security  for  money  to  be  obtained  by  the  Chamberlains  on  the  faith 
of  it,  it  was,  as  between  such  parties,  void,  as  an  attempt  to  create  a 
lien  against  the  homestead  of  the  Chamberlains.  Const.,  sec.  50,  art. 
16;  Love  v.  Breedlove,  75  Texas,  649,  13  S.  W.,  222.  But,  though 
it  may  have  been  void  as  between  the  parties  to  it,  in  determining  the 
rights  of  Mrs.  Moore  as  the  holder  of  the  $1,500  note,  it  should  be 
treated  as  valid,  because  she  purchased  the  note  without  notice  of  the 
invalidity  of  the  transaction,  relying  upon  the  fact  that  the  title  was 
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as  it  was  declared  to  be  by  the  deed  of  the  former  to  the  latter.  She 
Jiad  a  right,  in  the  event  default  was  made  in  the  payment  of  the  note, 
to  have  the  vendor's  lien  foreclosed  and  the  land  sold  in  satisfaction 
of  the  debt,  notwithstanding  the  instrument  as  between  the  parties 
to  it  may  have  been  void.  Hurt  v.  Cooper,  63  Texas,  366 ;  Heiden- 
heimer  v.  Stewart,  65  Texas,  323;  Graves  v.  Kinney,  95  Texas,  21-L 
We  do  not  understand  plaintiff  in  error  to  controvert  this;  nor  do  we 
understand  her  as  asserting  that  Mrs.  Moore's  position  was  different 
as  the  holder  of  the  $1,600  note  executed  by  Trammell  and  Wm.  Cham- 
berlain and  substituted  in  her  hands  for  the  $1,500  note— except  as  to 
$100  thereof  claimed  to  be  usurious;  nor  do  we  understand  her  as 
asserting  that  Worth  Moore,  as  the  owner  of  the  $1,600  note  by  assign- 
ment thereof  from  Mrs.  Moore,  was  not  entitled  to  have  the  vendor's 
lien  retained  to  secure  its  payment  foreclosed  and  the  land  sold  to 
satisfy  any  sum  justly  and  legally  due  thereon.  Denecamp  v.  Town- 
send,  33  S.  W.,  255;  Lippencott  v.  York,  86  Texas,  276,  24  S.  W.,  277; 
Watkins  v.  Sproull,  8  Texas  Civ.  App.,  427,  28  S.  W.,  352.  We  un- 
derstand her  contention  to  be  (1)  that  while  Mrs.  Moore,  as  an  inno- 
cent purchaser  of  the  $1,500  note  and  holder  of  the  $1,600  note  sub- 
stituted in  her  hands  therefor,  and  Worth  Moore  as  her  assignee,  re- 
spectively were  entitled  while  owners  of  the  debt  represented  by  the 
notes,  to  have  the  deed  to  Carson  treated  as  conveying,  as  it  purported 
to,  an  absolute  title  to  the  land  to  Carson,  and  therefore  were  entitled 
to  a  foreclosure  of  the  vendor's  lien,  if  necessary  to  enforce  payment 
of  the  debt,  they  were  not  entitled  to  have  the  land  sold  under  the 
trust  deed,  because  chargeable  with  notice  at  the  time  it  was  made  that 
she  (plaintiff  in  error)  claimed  that  the  deed  to  Carson  was  not  what 
it  purported  to  be,  but  was  intended  to  be  and  was  only  a  mortgage; 
and  (2)  that  if,  as  the  owner  of  the  $1,600  note.  Worth  Moore  was  en- 
titled to  have  the  land  sold  under  the  trust  deed,  the  sale  thereof  made 
by  Luckett  was  unauthorized  and  void,  because  notice  thereof  was  not 
given  as  required  by  the  terms. of  the  trust  deed. 

We  are  of  the  opinion  that  it  should  be  held,  if  the  Chamberlains  by 
tenants  were  in  actual  possession  of  the  land  at  the  time  the  deed  in 
trust  to  Luckett  was  made,  that  Mrs.  Moore  and  her  ward  and  assignee 
Worth  Moore  were  chargeable  with  notice  of  the  fact  that  they  (the 
Chamberlains)  claimed  the  land  to  be  their  homestead  and  the  deed 
to  Carson  to  have  been  intended  to  operate  merely  as  a  mortgage.  The 
general  rule  is  that  possession  is  notice  of  whatever  title  the  possessor 
has.  We  do  not  think  the  facts  appearing  in  the  record  before  us 
require  us  to  hold  that  this  case  is  within  the  exception  to  that  rale 
established  by  the  decision  of  the  Supreme  Court  in  Eylar  v.  Eylar, 
60  Texas,  315,  and  cases  following  it.  In  the  Eylar  case  the  vendor 
remained  in  possession  after  the  d^ed  to  his  vendee  had  been  placed 
of  record.  The  purchaser  from  the  vendee  finding  the  deed  to  the  latter 
spread  upon  the  record,  made  no  inquiry  to  ascertain  whether  the 
Vendor  then  in  possession  was  claiming  a  right  or  title  to  the  land 
or  not.  The  Supreme  Court  held  that  the  possession  of  the  vendor 
put  the  purchaser  on  inquiry,  but  that  he  was  not  bound  to  prosecute 
the  inquiry  further  than  the  record,  when  he  found  there  a  declaration 
*^by  the  very  persons  in  possession"  that  the  vendee  was  the  *'true  and 
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absolute  owner  of  the  land."  In  this  case  the  vendors  were  not  occu- 
pying the  land  at  the  time  the  trust  deed  was  executed.  They  were 
in  possession  of  it  by  tenants.  If  the  parties  claiming  rights  under  the 
trust  deed  made  any  examination  of  the  record  at  the  time  it  was  exe- 
cuted it  does  not  so  appear  from  the  record  on  this  appeal.  If  they 
had  made  such  examination  they  would  not  have  found  there  a  declara- 
tion "by  the  very  persons  in  possession'^  of  the  land  that  Trammell  the 
maker  of  the  trust  deed  was  the  owner  of  the  land.  The  Chamberlains 
never  declared,  of  record  or  otherwise,  that  Trammell  was  the  owner 
of  the  land.  This  case  is,  therefore,  distinguishable  from  the  Eylar 
and  like  cases,  and  we  see  no  reason  why  the  general  rule  should  not 
be  held  to  have  been  applicable  to  it.  Paris  Grocery  Co.  v.  Burks,  99 
S.  W.,  1138;  Jinks  v.  Moppin,  80  S.  W.,  391;  Ramirez  v.  Smith,  94 
Texas,  191;  CoUum  v.  Sanger  Bros.,  98  Texas,  162;  Le  Doux  v.  John- 
son, 23  S.  W.,  903;  Randall  v.  Lingwall,  43  Ore.,  383,  75  Pac,  1; 
Texas  Loan  Agency  v.  Hunter,  13  Texas  Civ.  App.,  402,  35  S.  W.,  403; 
Bennett  v.  Robinson,  27  Mich.,  29 ;  Bumpas  v.  Zackary,  34  S.  W.,  672. 
We  are  of  the  opinion  that  the  other  contention  made  by  plaintiflf  in 
error  also  should  be  sustained.  By  the  terms  of  the  trust  deed  the 
authority  of  the  trustee  was  to  sell  after  giving  notice  of  the  sale  "as 
required  in  judicial  sales."  The  notice  required  by  the  law  then  in 
force  to  be  given  of  a  judicial  sale  was  by  an  advertisement  in  a  news- 
paper published  in  the  county  where  the  sale  was  to  be  made.  Gen. 
Laws  1893,  p.  11.  The  notice  given  by  the  trustee  was  by  posting  in 
public  places  in  Tarrant  County,  as  was  required  in  making  judicial 
sales  by  the  law  in  force  at  the  time  it  was  made.  Gen.  Laws  1895, 
p.  168;  Salves'  Stat.,  art.  2366.  We  think  it  should  be  held  that  the 
notice  the  maker  of  the  trust  deed  contracted  for  was  a  notice  to  be 
given  in  the  way  the  law  in  force  at  the  time  it  was  made  required 
notice  to  be  given  of  a  judicial  sale.  Presumably  he  was  acquainted 
with  the  requirements  of  the  law  then  in  force  with  reference  to  such 
sales  and  had  same  in  mind  when  he  stipulated  for  the  notice.  He 
could  not  have  known  what  would  be  the  requirements  of  the  law  in 
force  at  the  time  a  sale  might  be  made  under  the  trust  deed,  and  there- 
fore with  reason  could  not  be  said  to  have  contemplated  such  notice  as 
it  might  then  require.  For  his  protection  in  the  event  a  sale  of  the 
property  should  be  made  under  the  trust  deed,  the  maker  thereof  had 
a  right  to  stipulate  for  such  notice  thereof,  before  a  sale  should  be 
made,  as  he  might  choose  to  have  given,  and  he  had  a  right  to  expect 
that  the  notice  he  stipulated  for  would  be  given.  The  power  to  sell 
conferred  by  a  trust  deed  upon  the  trustee  is  an  extraordinary  one, 
and  in  making  a  sale  the  trustee  must  pursue  its  terms  strictly.  "If 
the  property  is  to  be  sold  in  a  certain  place  at  a  certain  time,  or  in  a 
certain  manner,  as  at  private  sale  or  public  auction,  with  the  consent 
or  at  the  request  of  certain  persons,  these  details  must  be  literally  fol- 
lowed and  carried  out,  because  the  owner  of  the  property  has  so  pro- 
vided. The  details  may  appear  frivolous  and  unimportant,  but  the 
maker  of  the  deed  saw  proper  to  guard  and  protect  his  property  by 
means  of  them,  and  for  that  reason  they  become  important  and  essen- 
tial.^' Boone  v.  Miller,  86  Texas,  80;  Building  and  Loan  Association 
V.  Hardy,  86  Texas,  610.    Defendants  in  error  insist  that  the  Act  li889. 
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Sayles'  Stat.,  art.  2369,  "supercedes  the  language  of  the  contract  on 
the  notice  required."  Said  Act  1889  declared  that  "all  sales  of  real 
estate  made  in  this  State  under  powers  conferred  by  any  deed  of  trust 
or  other  contract  lien  shall  be  in  the  county  in  which  such  real  estate 
is  situated.  Notice  shall  be  given  as  now  required  in  judicial  sales," 
etc.  The  notice  required  to  be  given  of  a  judicial  sale  at  the  time 
the  Act  took  effect  was  by  posting  in  public  places.  Construing  the 
Act,  the  Supreme  Court  held  that  "the  Legislature  meant  to  provide 
that  in  all  sales  under  trust  deeds,  and  the  like,  made  after  the  Act 
became  operative,  notice  should  be  given  as  required  by  tlie  laws  for 
judicial  sales  existing  at  that  time;  and  the  effect  was  to  incorporate 
the  law  as  to  notice  as  to  sales  under  execution  in  the  Act  itself,  and 
to  make  such  laws  a  part  thereof."  Fischer  v.  Simon,  95  Texas,  234. 
We  see  no  reason  why  the  parties  to  the  trust  deed  should  not  have 
contracted  for  such  notice  to  be  given  of  a  sale  by  the  trustee,  in  ad- 
dition to  that  required  by  said  Act  of  1889,  as  they  thought  proper; 
and  they  having,  as  we  think,  done  so,  we  see  no  reason  why  it  should 
not  be  held  that  the  trustee  before  undertaking  to  exercise  the  power 
conferred  by  the  deed  in  addition  to  giving  the  notice  required  by  the 
Act  of  1889,  must  have  given  tlie  notice  by  advertising  in  a  newspaper, 
required  by  the  stipulations  in  the  trust  deed.  The  requirement  in  the 
trust  deed  as  to  tlie  notice  to  be  given  was  not  in  the  least  inconsistent 
with  the  requirement  of  the  Act  of  1889  as  to  notice. 

It  is  apparent  from  what  we  have  said  that  we  are  of  the  opinion 
that  the  contention  of  defendants  in  error  that  the  suit  was  one  in 
equity  to  cancel  the  deed  to  Carson  for  fraud  and  redeem  the  land,  and 
therefore  was  barred  by  the  statute  of  limitations,  should  not  be  sus- 
tained. If  the  conveyance  to  Carson  was  intended  by  the  parties  to 
operate  as  a  mortgage,  it  was  not  voidable,  but  was  absolutely  void. 
Therefore,  the  authorities  relied  upon  by  defendants  in  error  (to  wit 
Chicago,  T.  &  M.  C.  By.  Co.  v.  Titterington,  84  Texas,  218;  Cooper 
V.  Lee,  75  Texas,  114;  Walet  v.  Haskins,  68  Texas,  418;  Garvin  v.  Hall, 
83  Texas,  295;  and  Evans  v.  Goggan,  5  Texas  Civ.  App.,  129,  23  S. 
W.,  854)  are  not  believed  to  be  entitled  to  weight  in  determining  the 
rights  of  the  parties  to  the  appeal. 

The  judgment  will  be  reversed  and  the  cause  will  be  remanded  for 
a  new  trial. 

Reversed  and  remanded. 

Application  for  writ  of  error  was  dismissed  by  the  Supreme  Court, 
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Abandonment. 

Of  contract  by  employee.    See  Contract,  12, 

Of  homestead  preemption  claim.     See  Public  LandSy  1,  t. 

Absence. 

Of  party  by  reason  of  sickness.    See  Continuance^  2, 

Abstract  of  Title. 

Showing  defects  in  title.     See  Specific  Performance,  1,  2. 

Aooeptanoe. 

Of  terms  of  sale  by  telegraph.    See  Contract,  3, 

Accord  and  Satisfaction. 

1.  When  a  compromise  or  agreement  to  accept  a  less  sum  than  the  contract 
purchase  price  of  an  article  in  full  satisfaction  of  the  contract,  is  based 
upon  the  condition  that  the  sum  agreed  upon  should  be  paid  on  or  be- 
fore a  certain  date,  a  failure  to  pay  on  said  date  relieves  the  other 
party  of  the  obligation  to  accept  the  same  in  full  satisfaction  of  his 
claim,  and  restores  to  him  the  right  to  insist  upon  the  payment  in  full 
of  the  original  contract  price.     HarreU  v.  McDuffie,  30. 

Account. 

Filing  to  fix  lien.     See  Mechanic's  Lien,  1. 

Acknowledgment. 

1.  A  notary's  certificate  of  acknowledgment  to  a  deed  is  conclusive  of  the 
facts  therein  stated  unless  fraud  or  imposition  in  which  the  grantee 
participated  or  had  knowledge  of,  is  alleged  and  proved.  McOee  v. 
Tinner,  347. 

Acquiescence. 

Errors  cured  by  consent  judgment.     See  Judgment,  2, 

Action. 

For  malicious  suing  out  of  attachment.     See  Bankruptcy,  2. 

By  owner  of  equitable  interest  in  fund.     See  Contract,  16, 

Against  foreign  corporation  doing  business  in  state.    See  Corporations,  8,  9, 

By  ^ardian  appointed   in  another  state.     See  Guardianship,  S. 

Against  telegraph  company  for  loss  of  commissions  on  sale.     See  Land 

Agent,  5,  6, 
To  enforce  lien.    See  Mechani&s  Lien,  1, 
By  mortgagee  of  chattel  for  conversion.    See  Mortgage,  6, 
Against  endorser  of  note.     See  Notes  and  Bills,  1. 

By  nonresident   against  foreign  corporation.     See  Transitory  Action,  1, 
By  minor  after  attaining  majority.     See  Wills,  6, 

Administration. 

Partition  of  homestead.     See  Estates  of  Decedents,  1-^. 
Partition  between  heirs  by  executor.    See  Estates  of  Decedents,  5^10. 
Sales  by  executor.     See  Executor's  Sale,  1, 
Probating  will.     See  Wills,  l-J^, 
Setting  aside  probate  of  will.     See  Wills,  5,  6, 
By  independent  executor.    See  Wills,  7,  8,  9. 
Vol.  LXI  Civil— 42. 
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AdmiMioa. 

Of  tenancy  by  person  in  potseflsion.    See  Limitatum,  9, 

AdTanoement. 

Valued  as  of  date  when  made.    Bee  Deeds,  8. 

Adyene  Poisetiion. 

Fencing  without  use.    See  lAmiiaiion,  S. 

Proof  of  actual  possession.    See  Limitatum,  4« 

Enclosure  by  natural  barriers.     See  Limitatum,  5. 

To  limits  jdi  registered  deed.     See  Limitatum,  6. 

After  partition  of  land.    See  Limitatum,  7. 

Limited  by  boundaries  of  deed.     See  Limitatum,  8. 

Possession  admitted  not  to  be  adverse.     See  Limitation,  9, 

Of  public  land  with  intention  of  preemption.    See  Limitation,  10. 

Sumciency  of  evidence  to  support.     See  Limitation,  11,  H,  15. 

Retained  after  execution  sale.    See  Limitation,  12. 

AffldaYlt. 

Attacking  truth  of  attestation.    See  Attachment,  S. 
Incompetent  as  evidence.     See  Evidence,  8. 
As  to  how  verdict  was  arrived  at.    See  Misconduct  of  Jury,  2. 
On  information  and  belief.    See  Verification,  1. 

Agenesr. 

Of  foreman  directing  work  on  street.    See  Cities,  2,  S. 

When  not  exclusive.     See  Contract,  1. 

Right  to  commissions  on  sale.     See  Land  Agent,  1-7. 

Promise  of  servant  to  give  warning  of  danger.    See  Master  and  Servant,  5.' 

1.  It  is  well  settled  that  a  person  can  not  act  in  the  capacity  of  agent  for 

both  buyer  and  seller  and  recover  commissions  from  both  or  from  either 
party  unless  he  should  so  act  with  the  full  knowledge  and  consent  of 
both  parties.     Braden  v.  Scherer  T,  L.  d  I.  Co.,  240. 

2.  Evidence  in  a  case  in  which  a  land  agent  sued  for  commissions  upon  an 

exchange  of  properties  considered,  end  held  that  he  was  not  entitled 
to  recover,  on  the  ground  that  he  had  represented  both  parties  in 
the  transaction  without  the  knowledge  or  consent  of  the  defendant.    Id. 

3.  An  agent  authorized  to  purchase    for  his  principal  only  walnuts  of  the 

new  crop,  though  empowered  to  exercise  his  judgment  as  to  the  variety 
and  quality  thereof,  did  not  bind  the  principal  by  a  purchase  of  nuts 
of  the  previous  year's  crop  which  were  in  consequence  of  age  wormy, 
defective,  and  unsalable.  The  seller  was  bound  to  know  the  limita- 
tions on  the  agent's  authority.    Day  v.  Snyder  Brok.  d  S.  Co.,  195. 

4.  A  purchaser  who  had  received  walnuts    bought  by  his  agent  authorized 

only  to  purchase  those  of  the  new  crop,  but  given  discretion  as  to 
selection  of  variety  and  quality,  had  no  right  to  repudiate  the  sale  on 
discovery  that  the  quality  was  bad,  the  sale  being  without  warranty. 
But  he  could  repudiate  on  discovery  that  they  were  not-  of  the  new 
crop  which  he  had  authorized  the  agent  to  purchase;  and  his  repudia- 
tion was  in  due  time  when  made  promptly  on  discovery  of  that  fact, 
though  he  learned  it  only  after  receiving  and  beginning  the  sale 
of  the  article  to  customers,  and  had  previously  found  uie  quality 
to  be  bad.    Id. 

Amendment. 

Not  ground  for  suprise.    See  Telegraph  and  Telephone,  7. 

Amount  in  ControTersy. 

1.  In  determining  whether  the  amount  in  controversy  is  sufficient  to  sus- 
tain an  appeal  from  the  County  Court,  it  is  not  permissible  to  add  to 
the  claim  of  plaintiff  the  amount  of  a  counterclaim  pleaded  by  de- 
fendant. Either  plaintiff's  claim,  or  defendant's,  must,  by  itself,  ex- 
ceed one  hundred  dollars.     Jackson  v.  Persons,  07. 
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2.  The  amount  in  controversy  is  limited  to  such  sum  as  the  allegations 
show  the  pleader  to  be  entitled  to  recover,  though  he  lays  his  dam- 
ages at  a  greater  amount.    Id, 

Anoient  Instmment. 

Coming  from  proper  custody.    See  Evidence,  H. 

Province  of  judge  and  jury.    See  Evidence,  15,  16,  11. 

Exception  to  evidence  addressed  to  court.     See  Practice  on  Appeal,  S. 

Animalf . 

Delay  in  furnishing  cars  to  transport.     See  Carriere  of  Oooda,  9,  10. 
Damages  in  transportation.     See  Damages,  5,  6. 
Proof  of  market  value.     See  Evidence,  28. 

AppeaL 

Right  dependent  on  amount.     See  Amount  in  Controversy,  1,  2. 
In  probate  matters.     See  Guardianship,  4' 
Procedure  upon.     See  Practice  on. Appeal,  1-15. 

1.  The  mere  fact  that  a  notice  of  appeal  was  not  carried  into  the  minutes 

of  the  court,  although  entered  on  the  judge's  docket,  is  not  sufficient 

cause  for  the  dismissal  of  the  appeal.  Oulf  States  Brick  Co.  v.  Beau- 
mont Rice  M.  Co.,  160. 

2.  The  clerk's  certificate  to  a  transcript  on  appeal  was  that  the  transcript 

"is  a  true  and  correct  transcript  of  the  proceedings,  etc.,''  omitting 
the  word  ''all"  with  reference  to  the  proceedings;  held,  sufficient  as 
against  a  motion  to  dismiss.    Id. 

3.  When  the  term  of  the  court  in  which  a  case  is  tried  might  by  law  con- 

tinue in  session  more  than  eight  weeks  and  the  appellant  is  a  resident 
of  the  county,  in  order  to  perfect  the  appeal  the  appeal  bond  must  , 
be  filed  within  twenty  days  after  notice  of  appeal  is  given.     Merkel 
V.  Garrett,  353. 

4.  An  appeal  from  a  Justice  Court  to  a  County  Court  is  perfected  when 

an  appeal  bond  is  filed  in  due  time  in  the  Justice  Court,  and  the  juris- 
diction of  the  County  Court  can  not  be  affected  by  the  fact  that- the 
justice  of  the  peace  fails  to  prepare  and  transmit  a  transcript  of  the 
entries  on  his  docket  within  the  time  and  as  required  by  the  statute. 
There  is  a  difference  between  the  negligence  of  the  appellant  in  the 
prosecution  of  his  appeal  and  the  neglieence  of  the  justice  in  the  per- 
formance of  his  duty.     Clark  d  Donaldson  v.  Hams  d  Locke,  56. 

Appearanoe. 

By  nonresident  defendant.     See  Transitory  Action,  1. 

ArchlTei. 

Custody  of  land  certificate.     See  Evidence,  H. 

Argument  of  CounieL 

1.  In  a  suit  against  a  railroad  company  for  damages,  counsel  for  plaintiff 
nave  a  right  in  argument  before  the  jury  to  call  their  attention  to 
the  fact  that  a  witness  for  the  defendant  was  hired  and  paid  a  salary 
by  the  defendant  and  could  be  brought  into  court  to  testify  in  its 
behalf.     Freeman,  Receiver,  v.  Vetter,  669. 

AMlgnment. 

Of  notes  secured  by  vendor's  lien.    See  Vendor  and  Purchaser,  16. 

Asfignmenti  of  ZTror. 

Not  presented  in  brief.     See  Briefs,  2. 
Grouped  in  presenting  case.     See  Briefs,  5,  6. 
Not  followed  by  proposition.     See  Briefs,  7,  8,  9. 
Absence  of  cross-assignment.     See  Practice  on  Appeal,  12. 
1.  An  assignment  of  error  which  refers  to  several  bills  of  exception  to  the 
language  of  opposing  counsel  during  the  trial,  but  which  fails  to  indi- 
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cate  the  language  complained  of,  will  not  be  considered.  Freeman,  Re- 
ceiver, V.  Vetter,  669. 

2.  An  assignment  of  error  and  proposition  thereunder  directed  against  the 

charge  of  the  court  will  not  be  extended  beyond  that  part  of  the  charge 
complained  of.  Under  this  rule,  in  an  action  against  a  telegraph  com- 
pany for  negligent  alteration  of  the  wording  of  a  telegram,  pleading 
and  evidence  and  charge  of  the  court  considered  and  held  not  subject 
to  the  objection  that  a  particular  paragraph  of  the  charge  was  not 
based  upon  the  pleadings  and  evidence.  Weetem  U,  Tel,  Co.  v.  Buchan- 
an^ 212. 

3.  In  the  absence  of  a  cross  assignment  complaining  of  the  action  of  the 

trial  court  in  overruling  exceptions  to  a  plea  in  reconvention,  the 
appellate  courts  will  not  pass  on  the  sufficiency  of  the  plea  as  against 
special  exceptions.    Hanson  v.  First  Natl,  Bk,  of  Center,  10. 

▲siumed  Biik. 

Charge  upon.     See  Master  and  Servant,  6, 
Negligence  of  master.     See  Master  and  Servant,  7. 

Attaohment. 

Damages  for  wrongfully  suing  out.    See  Bankruptcy,  2, 

1.  An  attachment   lien   can  be  foreclosed   only   for   the   amount   for  which 

attachment  was  sued  out,  though  plaintiff  recovers  judgment  for  a 
greater  sum.     Await  v.  Schooler,  91. 

2.  An  affidavit  for  attachment  stating  the  amount  of  indebtedness  claimed 

on  the  n«tes  sued  on  is  not  rendered  uncertain  as  to  amount  by  the 
addition  of  the  words  "exclusive  of  attorney's  fees,"  where  no  attorney's 
fees  are  sought  to  be  recovered.     Id. 

3.  Defendant  in   attachment  can  not   attack  the   sufficiency  of  the  affidavit 

for  procuring  the  writ  by  evidence  that  plaintiff  did  not  in  fact  swear 
to  what  the  attestation  of  the  officer  shows  that  he  did,  without  plead- 
ings raising  such   issue.     Id. 

4.  It  was   not  necessary  for  plaintiff  to  file  pleading   describing  the  land 

attached  by  him  along  with  personal  property,  where  his  judgment 
merely  establishes  his  lien  against  the  lana,  decreeing  foreclosure  and 
sale  of  the  personal  property  only.     Id, 

Attorney.  • 

Conduct  in  trial.     See  Argument  of  Counsel,  1, 

Attorney's  Feet. 

Affidavit  for  attachment.     See  Attachment,  2. 

As  penalty  for  refusal  to  pay  policy.     See  Insurance,  6, 

Agreement  to  pay.     See  Notes  and  Bills,  6,  7,  8. 

Bailment. 

Hire  of  teams  to  city.     See  Cities,  5,  4, 
See  also,  generally,  Carriers  of  Goods, 

Baakrnptoy. 

Sale  of  land  by  assignee  in  another  state.     See  Jurisdiction,  4> 

Proof  of,  to  explain  facts.  See  Pleading ^  7. 
1.  When  the  failure  of  a  bankrupt  to  schedula  an  asset  (as  for  instance  a 
claim  for  damages)  is  not  done  for  the  purpose  of  concealing  his 
property,  and  the  trustee  is  fully  informed  of  the  existence  of  the  claim 
and  refuses  to  prosecute  it  for  the  benefit  of  his  creditors,  the  title  to 
such  asset  reverts  to  the  bankrupt  when  the  bankrupt  proceedings 
are  closed,  and  the  bankrupt  is  not  estopped  from  thereafter  prose- 
cuting the  same  in  his  own  name  and  for  his  own  benefit.  Hanson 
V.  First  Natl.  Bk.  of  Center,  18.  ' 
2.  Intimated  that  a  claim  by  a  bankrupt  for  damages  for  a  wrongful  and 
malicious  suing  out  of  an  attachment  is  not  a  cause  of  action  that 
could  be  prosecuted  by  a  trustee  in  bankruptcy.     Id. 
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3.  The  title  of  a  bankrupt  to  his  property,  real  or  personal,  passes  to  the 

trustee  only  for  the  purpose  of  the  trust,  and  \^hen  the  trust  has 
been  administered  the  special  title  of  the  trustee  reverts  to  and  becomes 
merged  in  the  original  title  of  the  bankrupt.    Id, 

4.  That  the   trial   court  erred   in  overruling   instead   of   sustaining  general 

and  special  exceptions  to  a  plea  in  reconvention  is  no  reason  'vimy  the 
judgment  of  the  trial  court  should  be  affirmed  against  the  appellant 
instead  of  being  reversed  and  the  cause  remabded  when  the  trial  court 
thei*eafter  erroneously  held  that  appellant  was  estopped  to  set  up  said 
plea.  A  party  should  not  thus  be  denied  an  opportunity  to  amend  a 
defective  plea.     Id, 

Bill  of  Exceptions. 

To  argument  of  counsel.     See  Assignment  of  Error,  1, 
To  evidence  offered  to  court.     See  Practice  on  Appeal,  $. 
Time  of  filing.     See  Statement  of  Facts,  3. 
1.  A  contention  by  an  appellee  that  a  bill  of  exception,  regular  in  all  re- 
spects,  does   not  speak   the   truth,   can   not   be   considered   on   appeal. 
Southern  Kan,  Ry,  Co,  of  Tex,  v,  Butler,  617. 

Bill  of  Review. 

To  revise' guardian's  account.     See  Guardianship,  4- 

New  trial  after  adjournment  of  term.     See  New  Trial,  S,  4,  5, 

Bondi. 

Time  of  filing.     See  Appeal,  S, 

Appeal  perfected  by  filing.     See  Appeal,  4» 

Tq  secure  payment  for  goods  sold.     See  Contracts,  8, 

Of  dealer  in  intoxicating  liquors.  See  Res  Adjudicata,  2,  S. 
Of  sheriff  as  tax  collector.  See  Sureties,  1, 
1.  A  bond  to  secure  the  performance  of  an  obligation  undertaken  by  an- 
other is  not  void  as  to  the  sureties  signing  it  because  not  signed  by 
the  principal;  neither  is  it  invalid  as  to  the  sureties  because  the  under- 
taking of  the  principal  was  not  binding  on  him,  being  a  contract 
ultra  vires  by  a  corporation.    Mitchell  v.  Hydraulic  8,  B.  Co,,  131. 

Books. 

Of  architect  not  admissible.     See  Evidence,  12. 

Family  Bible  in  proof  of  births  and  deaths.     See  Evidence,  IS, 

Railroad  guide  in  proof  of  train  schedules.   ,See  Evidence,  2S, 

Boundaries. 

Calls  for  another  survey.     See  Deed,  9,  10, 
Lines   delineated   on  map.     See  Evidence,  10, 
Agreement  upon  dividing  line.     See  Evidence,  11, 
Identifying  by  verdict.     See  Verdict,  1. 

1.  Where,   in   a  boundary  case,  the  defendant  files  a   disclaimer   as   to   all 

the  land  sued  for  unless  it  be  included  within  the  boundaries  of  a 
certain  tract  described  and  claimed  by  him,  all  objections  to  the  evi- 
dence of  title  in  the  plaintiff  to  the  land  sued  for  become  immaterial 
on  appeal;  the  question  becomes,  one  of  boundary  merely.  Elwood, 
Amett  dc  Amett  v,  Copeland,  238. 

2.  The  issue  being  one  of  boundary  between  adjacent  surveys,,  evidence  con- 

sidered and  held  sufficient  to  support  the  judgment  of  the  court  in 
locating  the  disputed  boundary  as  contended  for  by  the  defendant. 
Cleveland  v.  Bruce  Lumh.  Co,,  99. 

3.  Pleading  and  judgment  in  a  boundary  case  considered  and  held  that  the 

judgment  conformed  to  the  pleading  and  was  not  subject  to  the  objec- 
tion that  it  did  not  definitely  fix  the  boundary  in  dispute.    Id, 

4.  The  boundaries  of  land  which  a  writ  authorized  the  officer  to  put  in  pos- 

session of  another  were  described  as  beginning  at  and  lying  east  of 
the  northeast  comer  of  another  known  tract  and  extending  to  the  east 
line  of  the  survey  by  course  and  distance,  which  distance  would  over- 
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run  Buch  east  line.    Plaintiff  was  pat  out  of  possession  of  land  oocn- 

Sied  by  him  and  lying  west  of  such  beginning  comer  which  was  fixed  by 
earing  trees  identified  on  the  ground,  and  the  trial  court  found  the 
premises  occupied  by  him  not  within  the  boundaries  described  in  the 
writ.  The  evidence  is  considered  and  held  to  support  if  not  to  require 
this  finding.  The  comer  and  bearing  trees  should  be  given  preference 
over  distances  eajst  and  west  in  determining  the  beginning  point  and 
west  boundary  of  the  land  described.     Oranberry  v.  Storey,  10. 

Brief!. 

1.  A  brief  not  signed  by  the  party  or  his  attorney  does  not  require  consid- 

eration.    Rogers  v.  Powell,  218. 

2.  Assignments  of  error  which  are  not  presented  in  the  briefs  in  accordance 

with  the  rules  regulating  that  subject,  will  not  be  considered.  San 
Antonio  d  A.  P.  Ry.  Co,  v,  Tracy,  575. 

3.  A  reference  in  a  brief  under  one  assignment  of  error  to  a  voluminous 

statement  of  the  evidence  under  another  assignment  is  not  a  compli- 
ance with  the  rules  concerning  the  presentation  of  assignments  of 
error,  and  will  not  be  considered.  Atchison,  T.  d  S.  F,  Ry.  Co,  v. 
Tack,  552. 
4tf  As  a  substitute  for  a  statement  of  the  evidence  pertinent  to  an  assign- 
ment of  error,  a  reference  in  the  brief  to  the  whole  of  the  findings  of 
fact  by  the  trial  judge,  will  not  be  accepted  as  a  compliance  with  the 
rule  on  that  subject.     Ruber  v.  Hill,  474. 

5.  When  assignments  of  error  which  refer  to  different  subjects  are  grouped 

and  are  not  followed  by  proper  statements,  they  will  not  be  consid- 
ered on  appeal.    Id, 

6.  Assignments  of  error  on  different  rulings  which  relate  to  the  same  sub- 

ject may  be  grouped  and  submitted  under  a  single  proposition,  but 
the  practice  is  not  commended.    Mutual  L,  Ins,  Co,  v.  Ford,  412. 

7.  An  assignment  of  error  not  submitted  as  a  proposition  nor  followed  by 

appropriate  proposition  and  statement  will  not  be  considered.  Kemend'o 
V.  Fruit  Dispatch   Co.,  631. 

8.  An  assignment  of  error  simply  that  the  court  erred  in  directing  the  jury 

to  allow  the  defendant  a  certain  amount  as  damages,  on  account  of 
losses  sustained  by  him  under  a  contract  sued  on  and  which  were  plead 
by  him  in  reconvention,  is  not  in  itself  such  a  proposition  as  the  rules 
for  the  preparation,  of  briefs  contemplate,  nor  such  as  to  warrant  the 
submission  of  the  assignment  as  a  proposition.  Copies  v.  Port  Huron 
Eng,  d  Thr,  Co.,  646. 

9.  Assignments  of  error  which  do  not  conform  to  the  rules  prescribed  for 

briefing  cases,  or  which  are  submitted  as  propositions  when  in  fact  not 
such,  or  which  are  followed  by  statements  which  consist  of  general 
references  to  statements  under  other  assignments  which  themselves 
refer  to  various  other  statements,  will  not  be  considered  on  appeal.    Id. 

Burden  of  Proof. 

Of  forfeiture  of  policy.    See  Insurance,  2, 

As  to  date  of  signature.    See  Notes  and  Bills,  t. 

Cancellation. 

For  fraudulent  representation.    See  Fraud,  1,  t. 
Prayer  for  relief.    See  Trespass  to  Try  Title,  S, 

Oarrien  of  Goods. 

Injury  to  live  stock.    See  Damages,  5,  6. 

Usual  time  for  transportation.    See  Evidence,  tO, 

Ventilation  of  fruit  car.     See  Evidence,  21, 

Knowledge  of  train  schedules.     See  Evidence,  22. 

Proof  of  time  tables  by  railroad  guide.     See  Evidence,  23, 

Opinions  as  to  damage.     See  Evidence,  2Jh^8, 

Duty  to  transport  in  reasonable  time.     See  Instructions  to  Juries,  10, 
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Damages  for  injury  to  live  stock.    See  iMirueiion  to  Juries,  12. 
Penalty  for  discrimination.     See  Railways,  1. 
Bates  fixed  by  Railway  Commission.     See  Railways,  1-5. 
Overcharge  for  freight.    See  Railways,  6-12. 

1.  In  an  action  against  a  railroad  company  for  the  statutory  penalties  for 

discrimination  in  moving  freight  tendered  for  transportation,  where  it 
appeared  from  the  evidence  of  defendant  that  plaintiff  had  loaded  with 
rice  a  car  placed  on  a  side  track  to  be  loaded  with  wood  by  another 

Jmrty;  that  there  was  no  agent  at  said  side  track;  that  no  bill  of 
ading  was  issued  for  the  car,  and  defendant  was  not  notified  during 
the  period  of  delay  and  could  not  ascertain,  although  inquiry  was 
made,  where  the  car  was  to  go,  the  evidence  was  sufficient,  although  in 
conflict  with  that  of  plaintiff,  to  support  a  judgment  denying  the  plain- 
tiff a  recovery  of  the  penalties  provided  by  art.  4674,  Kev,  Stats. 
Port  Arthur  Rice  M.  Co.  v.  Oulf  d  I.  Ry.  Co.,  76. 

2.  A  carrier  has  a  right  to  decline  to  accept  a  loaded  car  from  a  connecting 

carrier  for  further  transportation  wnen  the  car  is  not  in  a  suitable 
condition  for  movement.    Id. 

3.  Tariff  circulars  considered  and  held  that  the  word  "cotton"  used  therein 

included  cotton  linters.  St.  Louis,  S.  F.  d  T.  Ry.  Co.  v.  Roff  Oil  d 
C.  Co.,  190. 

4.  Protection  of  through  tariff  rates  from  point  of  origin,  necessarily  in- 

volves refunding  the  charges  for  shipment  to  concpntration  points.  Id, 
6.  In  a  suit  against  a  railroad  company  for  damages  to  a  shipment  of  live 
stock,  the  defendant  plead  that  the  shipment  was  carried  under  and  by 
virtue  of  a  written  contract  executed  in  the  State  of  Arkansas  and 
was  mainly  to  be  performed  in  and  was  controlled  by  the  law  of  that 
State;  that  said  contract  of  shipment  provided  that  in  case  of  any 
claim  for  injury  to  said  stock,  the  plaintiff  should  give  notice  thereof 
in  writins  to  the  defendant  within  a  certain  time  after  arrival  of 
stock  at  destination,  and  that  a  failure  to  do  so  should  bar  a  recovery 
for  damages;  that  the  contract  also  provided  that  the  damages  should 
be  estimated  according  to  the  actual  cash  value  of  the  animals  at  the 
time  and  place  of  shipment,  not  to  exceed  a  certain  amount  per  head; 
that  said  .provisions  were  valid  and  binding  in  Arkansas;  and  that 
the  plaintiff  failed  to  give  the  notice  of  his  claim  for  damages  as  above 
stipulated.  The  plaintiff  replied  that  there  was  no  consideration  for 
said  contract;  that  the  same  was  not  fairly  made  and  was  not  reason- 
able in  its  terms.  The  undisputed  evidence  showed  that  the  contract  was 
made  in  Arkansas  and  was  valid  and  binding  there;  that  the  plaintiff 
had  an  option  of  shipping  the  stock  under  either  of  two  contracts  in 
which  the  liability  of  the  defendant  and  the  freight  rate  varied,  and 
that  he  voluntarily  chose  the  contract  containing  the  above  stipula- 
tions and  paid  about  half  the  freight  rate  that  he  would  have  paid 
under  the  other  contract,  and  that  tlie  plaintiff  did  not  give  notice  of 
his  claim  for  damages  as  required  in  the  contract;  there  was  no  evi- 
dence that  the  stipulation  concerning  the  giving  of  notice  of  claim  for 
damages  was  unfair  or  unreasonable.  The  court  by  its  charge  author- 
ized a  verdict  for  the  defendant  only  in  the  event  they  found  that 
there  was  a  reduction  in  the  freight  rate  or  other  consideration  for 
the  contract,  or  that  the  plaintiff  had  an  option  of  shipping  under  a 
contract  which  did  not  contain  the  limitation  on  defenaant's  liability 
above  mentioned  and  that  said  stipulations  and  conditions  were  rea- 
sonable. Held,  that  the  court  erred  in  submitting  said  issues  to  the 
jury,  there  being  no  conflict  in  the  evidence.  8t.  Louis,  I.  M.  d  8.  Ry. 
Co,  V,  Franklin^  68. 

6.  Evidence  considered  and  held  to  show  without  conflict  that  a  shipper  had 

an  option  in  shipping  contracts,  varying  in  the  carrier's  liability  and 
freight  rates.    la. 

7.  When  the  shipping  contract  which  a  shipper  accepts  and  signs,  itself  re- 

cites that  the  rate  of  freight  cnarged  is  less  than  the  rate  charge  for 
shipments  at  the  carrier's  risk,  and  that  the  shipper  has  had  the  option 
of  making  the  shipment  under  the  tariff  rates  either  at  the  carrier's 
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risk  or  upon  a  limited  liability,  the  testimony  of  the  shipper  that  the 
agent  of  the  carrier  never  p^ve  him  a  choice  of  but  one  kind  of  con- 
tract and  only  one  rate,  which  he  8ui^»osed  was  the  r^ular  tariff  rate, 
was  not  sufficient  to  warrant  a  finding,  in  the  face  of  other  evidence 
also  to  the  contrary,  that  no  reduction  of  rates  was  given  or  that  the 
contract  was  not  fairly  made.    Id. 

8.  A  statute  of  the  State  of  Arkansas  considered  and  hdd  not  to  inhibit  or 

invalidate  a  stipulation  in  a  shipping  contract  that  the  shipper,  in 
order  to  have  a  right  of  recovery,  should  give  the  carrier  notice  within 
a  certain  time  and  in  a  certain  manner  of  a  claim  for  damages  to  the 
shipment,  but  which  did  inhibit  and  invalidate  a  limitation  upon  the 
carrier's  liability  for  the  value  of  animals  killed  or  injured.     Id. 

9.  Whether  cattle  are  intended  for  immediate  sale  upon  the  market,  or  for 

feeding  at  destination  and  later  sale,  the  measure  of  damages  for  failure 
of  a  railroad  company  to  furnish  cars  for  their  transportation  as  per 
contract,  is  the  same,  viz.:  the  difference  in  value  of  the  cattle  at  the 
immediate  destination.     Pecos  d  N,  T.  By,  Co.  t?.  Bivena,  170. 

10.  Pleading  and  evidence  reviewed  and  held  sufficient  to  render  it  reversible 

error  for  the  trial  court  to  refuse  to  submit  to  the  jury  the  issue  of 
contributory  negligence  on  the  part  of  a  shipper  of  cattle  in  driving 
his  cattle  to  a  railroad  station  when  he  knew  that  it  was  doubtful 
about  the  cars  being  there,  and  where  he  knew  the  water  and  pastur- 
age were  bad,  instead  of  holding  the  cattle  in  better  available  pastures 
until  ossurecT  of  the  arrival  of  the  cars.     Id. 

11.  A  charge  excusing  a  carrier  from  liability  for  damage  to  fruit  in  trans- 

portation if  due  to  inherent  defect  is  held  properly  refused:  (1)  be- 
cause the  evidence  did  not  present  such  issue;  (2)  because  the  charge 
given  covered  the  issue  so  far  as  involved;  (3)  because  the  charge 
requested  ignored  the  issue  as  to  negligence  in  transportation.  Kemendo 
V.  Fruit  Dispatch  Co.,  632. 

12.  The  carrier  is  not  excused  from  proper  care  of  perishable  fruit  by  a  con- 

tract between  consignor  and  consignee  that  a  messenger  of  the  former 
ehall  accompany  and  care  for  the  shipment,  and  by  default  of  such 
messenger  in  its  care;  and  pleading  such  agreement  in  the  action  be- 
tween consignor  and  consignee  does  not  raise  the  issue  as  to  such 
agreement  between  the  consignor  and  carrier  relieving  the  latter  from 
duty  to  care  for  the  shipment.     Id, 

13.  A  contract  by  a  railway  for  interstate  transportation  of  goods,  consigned 

over  connecting  lines  and  for  a  through  rate  to  destination,  was  a 
through  contract  under  the  terms  of  the  Act  of  Congress  of  June  20, 
1906;  and  the  initial  carrier,  though  the  bill  of  lading  limited  its 
liability  to  its  own  line,  was  liable  for  damages  by  the  nc^gligence  of 
connecting  lines.    Id. 

14.  A  charge  excusing  diversion  of  a  shipment  to  another  line  by  reason  of 

the  existence  of  a  strike  on  the  road  over  which  it  was  routed  by  the 
shipper,  was  properly  refused  where  the  pleading  sought  to  excuj*e 
delay  only,  not  diversion,  by  its  allegations  of  necessity  arising  from 
the  strike.     Id. 

15.  The  initial  carrier  of  an  interstate  shipment  is  liable  under  the  Act  of 

Congress  of  June  29,  1906,  where  a  connecting  line  diverts  the  ship- 
ment to  another  road  than  that  over  which  it  is  routed,  and  the  prop- 
erty is  delivered  in  a  damaged  condition,  irrespective  of  negligence  in 
its  transportation.  He  is  responsible  for  the  acts  of  the  connecting 
line,  and  becomes  an  insurer  against  damage  by  the  deviation.     Id, 

16.  Evidence  of  delay  of  shipment  and  failure  to  attend   to  ventilation   of 

fruit  car  held  sufficient  to  justify  refusal  of  peremptory  charge  reliev- 
ing the  delivering  carrier  from  liability  for  damage  to  a  consignment 
of  fruit.     Id. 

17.  Refusal  of  a  requested  instruction  limiting  the  liability  of  the  delivering 

carrier  for  negligence  in  transporting  perishable  property  to  damage 
resulting  from  a  lack  of  ordinary  care,  held  ground  for  reversal.     Id. 

18.  Under  the  provisions  of  section  one  of  tlie  Act  of  1906   (Oen.  Laws,  1905, 

p.  29)   a  foreign  railroad  corporation  may  be  sued  jointly  with  another 
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carrier  in* any  county  in  this  State  wherein  the  codefendant  carrier 
might  be  sued,  although  the  foreign  corporation  owned  no  railroad  in 
this  State  and  was  not  engaged  in  any  railroad  business  in  this  State, 
but  did  have  an  agent  in  the  State.  Southern  Poo.  Co»  v,  Meadors  d 
Co,,  35. 
10.  Under  the  provisions  of  section  20  of  the  Act  of  Congress  of  June  29, 
1906,  a  common  carrier  receiving  property  for  transportation  from  a 

f»oint  in  one  State  to  a  point  in  another  is  liable  to  the  owner  for  any 
OSS  or  damage  to  the  same  whether  such  loss  or  damage  occurred  on 
its  own  line  or  on  the  line  of  any  connecting  carrier  to  which  the 
property  might  be  delivered,  and  any  attempt  to  limit  such  liability 
by  contract  would  be  invalid.    Id, 

Carriert  of  Passengers. 

Elevator  in  office  building.     See  Death,  2. 
Heating  cars.     See  Evidence,  2, 
Nonenforcement  of  rules.     See  Pleading,  15, 

1.  A  carrier  of  passengers  is  held  to  more  than  ordinary  care.     An  instruc- 

tion defining  its  duty  as  that  of  "ordinary  care"  "measured  by  the  cir- 
cumstances of  the  occasion"  was  properly  refused.  Houston  d  T,  C. 
R.  Co,  V.  Maxwell,  81. 

2.  Evidence  considered  and  held  to  support  a  finding  that  plaintiff  was  wrong- 

fully ejected  from  a  passenger  train,  though  holding  a  ticket  for  a 
station  at  which  the  train  on  which  he  had  taken  passage  was  not 
permitted  to  stop  under  the  company's  rules.  Missouri,  K,  d  T,  Ry. 
Co.  of  Tex,  V.  Herring,  543. 

3.  The  court  charged  the  jur>'  that  if  they  found  under  the  circumstances 

submitted  to  them  that  the  plaintiff  was  a  passenger,  although  riding 
on  a  freight  train,  it  was  the  duty  of  the  railroad  company  "to  have 
used  the  highest  degree  of  care  for  his  safety;"  the  court  defined  the 
"highest  degree  of  care"  as  "such  care  as  a  very  cautious  or  prudent 
person  in  aHlike  business  would  exercise  under  the  same  or  similar  cir- 
cumstances; and  such  care  is  due  by  the  servants  of  a  railroad  com- 
pany to  its  passengers  whether  on  a  freight  or  a  passenger  train." 
Held,  the  charge  was  not  subject  to  the  objection  that  it  imposed  too 
great  a  burden  of  care  upon  the  defendant.  Pecos  d  N,  T,  Ry.  Co,  v, 
Trower,  53. 

4.  The  court  charged  the  jury  that  in  the  event  they  found  that  the  plain- 

tiff was  a  trespasser  on  one  of  the  defendant's  freight  trains,  then  the 
duty  of  the  defendant  was  only  "to  use  ordinary  care  not  to  wilfully 
or  recklessly  injure"  him.  Held,  said  charge  imposed  no  greater  burden 
on  the  defendant  than  if  the  court  had  instructed  the  jury  that  it  was 
the  defendant's  duty  not  to  wilfully  or  recklessly  injure  him.     Jd. 

5.  Proof  that  a  railroad  train  was  derailed  and  that  a  passenger  was  in- 

jured thereby,  makes  a  prima  facie  case  of  negligence  against  the  rail- 
road company;  the  burden  then  rests  upon  the  company  to  show  that 
the  accident  could  not  have  been  avoided  by  the  utmost  care  and  fore- 
eight  reasonably  compatible  with  the  prosecution  of  its  business.  South- 
ern Pac.  Co.  V.  Blake,  396. 

6.  The  act  of  plaintiff  intending  to  take  passage  on  a  trolley  car  in  standing 

four  feet  from  the  track  on  the  level  surface  prepared  by  the  carrier 
for  that  purpose,  did  not  present  the  issue  of  his  contributory  negli- 
gence in  thus  exposing  himself  to  being  struck  by  an  object  thrown 
from  the  car  by  the  motorman,  which  was  the  cause  of  his  injury. 
.     Northern  Tex.  Trac.  Co.  v.  Brigance,  16. 

7.  Evidence  considered   and  held   insufiicient   to   show  an   agreement  by   an 

express  company  to  discharge  the  undertaker's  claim  for  which  the 
corpse  was  held  and  to  ship  the  body  to  the  widow  for  interment  at 
the  place  of  residence,  collecting  such  charges  on  delivery.  Pacific 
Exp.  Co.  V.  Oathright,  587. 

8.  No  duty  rested  on  a  carrier  by  law  to  discharge  or  guarantee  payment 

of  a  claim  of  the  undertaker  holding  possession  of  a  corpse,  in  order 
to  obtain  it  for  shipment  to  relatives  for  interment.     If  the  under- 
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taker  refused  to  surrender  possession  for  shipment'  with  charges  col- 
lectible on  delivery,  it  was  the  duty  of  the  shipper  to  arrange  them 
in  order  that  the  carrier  might  get  possession,  and  until  this  was  done 
the  latter  incurred  no  liability  for  delay  of  the  shipment.    Id, 

Caiet  VdUowcd,  DittiAgiiiihed,  Limited,  etc 

1.  The  rulings  in  Eastern  Texas  R.  Co.  ▼.  Scurlock,  75  8.  W.,  367,  limited, 

distinguished  and  explained.     Kennedy  v.  Travis  C€mnty,  647. 

2.  Bath  V.  Houston  &  T.  C.  Ry.  Co.,  34  Texas  Civ.  App.,  234;  Hess  v.  State, 

30  Texas  App.,  477,  followed,  and  Renn  v.  Samos,  42  Texas,  110,  dis- 
tinguished.    Missouri,  K.  d  T.  Ry.  Co.  of  Tex.  v.  Herring,  543. 

3.  Roco  V.  Green,  50   Texas,   483;    Trammel   v.   Neal,   1   Posey,   U.   C,   53; 

Roots  V.  Robertson,  93  Texas,  365;  Wilkins  v.  Briggs,  48  Texas  Civ. 
App.,  596,  distinguished   from   this  case.     Anderson  v.   McOee,  274. 

4.  On  the  question  as  to  character  of  title  to  land  acquired  under  and  by 

virtue  of  the  ten  years  statute  of  limitation,  the  case  of  Louisiana  & 
Texas  Lumber  Co.  v.  Kennedy,  103  Texas,  297,  followed.  Louisiana  A 
Tex.  Lumh.  Co.  v.  Stewart,  255. 

5.  Winsor  v.  O'Connor,  69  Texas,  571,  followed.     McLennan  v.  Fisher,  319. 

6.  Security  Co.  v.  Panhandle  Natl.  Bk.,  93  Texas,  575,  and  Lake  View  Land 

Co.  V.  San  Antonio  Trac.  Co.,  95  Texas,  252,  distinguished.  Ft.  Worth 
Glass  d  Sand  Co.  v.  8.  R.  Smthye  Co.,  388. 

7.  Cooper  Manfg.  Co.  v.  Ferguson,  113  U.  S.,  737,  distinguished.    Ft.  Worth 

Glass  d  Sand  Co.  v.  8.  R.  Smyths  Co.,  388. 

8.  Wyatt  V.  Monroe,  27  Texas,  269,  distinguished.     Oranherry  v.  Storey,  9. 

9.  Ochoa  V.  Garza,  1  W.  &  W.  C.  C.  Sec.,  939,  disapproved.     Granherry  v. 

Storey,  9. 

10.  Moss  &  Raley  v.  Wren,  102  Texas,  567,  followed.    Rankin  v.  Grist,  484. 

11.  Eyiar   v.    Eylar,   60   Texas,    315,   and   cases    following   it,   distinguished. 

Chamberlain  v,  Trammell,  650. 

Cattle  Guard. 

Injury  by  negligent  construction.    See  Master  and  Servant,  2. 

Caual  Conneetlon. 

Efficient  cause  of  death.    See  Proximate  Cause,  i-4* 

Oertiteate. 

Of  notary  conclusive.    See  Acknowledgment,  1. 

Of  clerk  to  transcript.    See  Appeal,  t. 

Officer's  attestation  of  affidavit.     See  Attachment,  S. 

Charaeter. 

Proving  reputation  before  attack.    See  Evidence,  SO. 

Cliaiter. 

Regulation  of  manner  of  contracting.    See  Cities,  i. 
Specification  of  purpose  of  corporation.     See  Corporations,  !• 

Chattel  Mortgage. 

Is  merely  a  lien.    See  Mortgage,  1, 

Sale  by  mortgagee.    See  Mortgage,  2,  S. 

Adjustment  of  equities  on  foreclosure.     See  Mortgage,  4^. 

Removal  of  property  from  county.     See  Mortgage^  5. 

Action  by  mortgagee  for  conversion.    See  Mortgage,  6,  7,  8. 

ChildreiL 

Loss  of  foot  by  infant.     See  Damages,  16. 
Loss  of  child  by  parents.    See  Damages,  17,  18,  19. 
Contributory  negligence  by.    See  Negligence,  7,  8,  22,  25,  26,  27. 
Run  over  by  train  in  thoroughfare.     See  Negligence,  21. 
Duty  of  lookout  by  railroad  operatives.    See  Negligence,  2S,  2t. 
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CitatioiL 

Best  evidence  of  contents.    See  Evidence,  9. 

Gitiet. 

1.  A  eitv  charter  provided  that  no  contract  should  be  binding  upon  the  city 

unless  it  wad  signed  by  the  mayor  and  countersigned  by  the  comp- 
troller. Held,  said  provision  of  the  charter  was  not  intended  to  apply 
to  contracts  of  a  minor  character  and  involving  small  amounts,  as, 
for  instance,  the  hiring  of  teams  by  the  day  by  the  street  commis- 
sioner to  work  on  the  streets  of  the  city.    City  of  Houston  v.  Dupree,  22. 

2.  Where  it  was  not  questioned  that  the  foreman  of  a  force  of  men  engaged 

in  repairing  the  streets  of  a  city  had  the  authority  to  haul  gravel  by 
wagons  from  a  railroad  car  to  the  places  to  be  repaired,  such  foreman 
would  have  authority  to  use  the  teams  for  the  purpose  of  moving 
the  car  to  a  more  convenient  position  on  the  railroad  track,  and  if  the 
city  would  be  liable  for  injury  to  the  teams  in  the  one  case,  it  would 
be  liable  in  the  other.    Id. 

3.  Where  teams  were  hired  to  a  city  for  work  upon  its  streets,  the  drivers 

of  the  teams  being  hired  and  paid  by  the  owners  of  the  teams  but  to 
be  under  the  direction  and  control  of  the  city's  foreman,  the  city  would 
not  be  liable  for  injury  to  the  teams  resulting  from  the  negligence  of 
the  driver,  though  he  was  carrying  out  the  orders  of  the  foreman; 
but  otherwise  if  the  injury  was  the  proximate  result  of  the  negligence 
of  the  foreman.    Id. 

4.  Where  a  mule  hired  bv  a  city  for  work  upon  its  streets  is  injured  through 

the  negligence  of  the  city's  foreman,  the  city  would  be  liable  irrespec- 
tive of  the  validity  of  the  contract  of  hiring  under  the  city  charter.    Id. 

Collateral  Attack. 

On  judgment  of  condemnation.    See  Eminent  Domain,  S, 

Commlfsioni. 

Broker  acting  for  both  parties.    See  Agency,  1,  2.  • 
For  sale  of  land.     See  Land  Agent,  1-1 ;  Pleading,  10, 

OommoiL  Carrier. 

See,  generally,  Carriers  of  Goods;  Carriers  of  Passengers, 

Common  Sooroe. 

Evidence  sufficient  to  establish.    See  Trespass  to  Try  Title,  |. 

Community  Property. 

Partition  of  homestead.    See  Estates  of  Decedents,  1-4. 
Woman  unlawfully  married.     See  Putative  Wife,  l-i. 

Comparative  Negligence. 

Employers'  Liability  Act.    See  Master  and  Servant,  1, 

Compromise. 

Time  essence  of  agreement.    See  Accord  and  Satisfaction,  1. 

Condemnation. 

Land  taken  for  public  road.     See  Eminent  Domain,  1,  2,  S. 

Confnsion  of  Goods. 

Commingling  stocks  separately  insured.    See  Insurance,  1,  2,  S. 

Connecting  Bailways, 

Refusing  car  in  bad  order.    See  Carriers  of  Goods,  2. 

Limiting  liability.     See  Carriers  of  Goods.  IS. 

Deviation  of  shipment  by  reason  of  strike.    See  Carriers  of  Goods,  H,  15. 

Switching  service.     See  Railioays,  2,  S. 
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Congeiit. 

Judgment  by,  cures  errors.     See  Judgment,  £. 

Consideration. 

For  new  agreement.    See  Contract,  6. 
Mutuality  of  agreement.    See  Contract,  8. 
Preexisting  debt.     See  Note9  and  Bills,  5. 
Failure  of.    See  Sales,  3. 
Value  of  note.    See  Vendor  and  Purchaser,  11. 

Constitution  Cited. 

Article  4,  Section  11.    Judges.     Mar»  v.  Weir,  521. 

Article  5,  Section  6.     Jurisdiction.     U.  8,  F.  d  U.  Co,  v.  Buhrer,  374. 

Article  5,  Section  10.     Jurisdiction.     Berry  v.  Hindmdtn,  299. 

Article  7,  Section  6.     County  school  land.     Midland  County  v.  Slaughter, 

330. 
Article    16,   Sections   50,   61,   52.     Homestead.      Biggins   v»   Biggins,   43; 

Anderson   v.   McQee,   277;    Barrington  v.   Mayo,  613;    Chamberlain   v. 

Trammell,  653. 

Constitntlonal  Law. 

Sale  of  county  school  lands.    See  Counties,  1. 

Contested  elections.     See  Elections,  1. 

Partition  of   homestead.     See  Estates  of  Decedents,   1. 

Equal  protection  of  law.  See  Railroads,  10. 
1.  Land  is  said  to  be  ^'titled"  when  a  patent  is  issued  which  on  its  face  shows 
that  the  State  has  parted  with  its  right  and  conferred  it  on  the  pa- 
tentee. For  reasons  not  appearing  on  the  face  of  the  patent  the  grant 
may  be  void  or  voidable,  but  the  land  embraced  in  it  is  nevertheless 
"land  titled"  within  the  meaning  of  section  2,  article  XIV,  of  the  State 
Constitution.  Winsor  v.  O'Connor,  69  Texas,  571,  followed.  McLennan 
V.  Fisher,  319. 

Contested  Election. 

Not  a  civil  suit.    See  Elections,  1, 
Procedure.     See  Elections,  2,  3,  i. 

Continuance. 

Surprise  by  amendment.     See  Telegraph,  7. 

1.  An  appellant  can  not  complain  of  the  refusal  of  a  continuance  on  applica- 

tion made  by  his  codefendant  in  which  he  did  not  join.  Berry  v.  Bind- 
man,  291. 

2.  An   application   for   continuance  because   the  party  was   prevented   from 

being  present  by  sickness  was  addressed  to  the  discretion  of  the  court 
and  reviewable  only  on  a  showing  of  its  abuse.  The  case  is  held  not 
to  show  such  abuse  of  discretion,  an  issue  of  fact  being  made  as  to 
the  party's  inability  to  attend.    Id, 

3.  Error  in  refusing  continuance  claimed  on  the  ground  of  surprise  by  new 

pleading  was  not  ground  for  reversal  where  the  new  pleading  set  up 
no  new  facts,  but  merely  sought  a  personal  judgment  not  before  asked, 
and  the  judgment  was,  on  otner  grounds,  so  reformed  as  not  to  allow 
such  personal  judgment.     Id, 

4.  A  defendant  is  not  entitled  to  a  continuance  on  the  ground  of  surprise 

when  the  plaintiff's  pleading  gives  notice  that  the  issue,  to  rebut  which 
the  continuance  is  sought,  would  be  raised.  Douming  v,  Neeley  d 
Stephens,  242. 

Contracts. 

Time  essence  of  agreement.    See  Accord  and  Satisfaction,  i. 
Broker  representing  both  parties.     See  Agency,  1,  2. 
Agent  exceeding  authority.     See  Agency,  3. 
Ratifying  or  repudiating' sale.     See  Agency,  4« 
Signature  of  principal.    See  Bond,  1, 
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Coniraoti — Continued. 

Law  of  place  of  contract.    See  Carrters  of  Qoods,  5. 

Option  as  to  terms  of  shipment.    See  Carriers  of  Goods,  6,  7. 

To  give  notice  of  claim.    See  Carriers  of  Goods,  8, 

Limiting  liability.    See  Carriers  of  Goods,  IS,  19. 

Limiting  power  to  contract.     See  Cities,  1,  2. 

Bailment  for  hire.    See  Cities,  3,  4. 

Power  limited  by  charter.    See  Corporations,  1,  2,  S. 

Mismanagement  by  directors.     See  Corporations,  i,  5. 

Permit  to  do  business.     See  Corporations,  9. 

Lease  of  county  school  land.    See  Counties,  1,  2,  S. 

Breach  of  contract  of  employment.    See  Damages,  1,  2. 

Conveyance  by  executor.    See  Deed,  1. 

Power  coupled  with  interest.     See  Deed,  2. 

Conveyance  of  grantor's  interest.    See  Deed,  9. 

Description  of  land  conveyed.    See  Deed,  -). 

All  parts  construed  together.     See  Deed,  5-8. 

Estoppel  by  conveyance.     See  Deed,  9. 

Intention  of  parties.    See  Deed,  10. 

Eeformation  of  instrument.     See  Deed,  11,  12. 

Cancellation  of  instrument.    See  Deed,  IS;  Fraud,  1,  2. 

Liability  of  endorser.     See  yotes  and  Bills,  1. 

Presumption  as  to  signature.    See  ^otes  and  Bills,  2. 

Indorsement  under  mistake  of  fact.     See  Notes  and  Bills,  S,  4. 

Purchaser  for  value.    See  Notes  and  Bills,  5. 

Agreement  to  pay  attorney's  fee.     See  Notes  and  Bills,  6,  7,  8. 

Joinder  of  actions.    See  Pleading,  4. 

Failure  to  perform  in  time.    See  Specific  Performance,  1,  2. 

Land  acquired  for  joint  benefit.    See  Statute  of  Frauds,  1. 

Notice  of  claim  for  damages.    See  Telegraph  and  Telephone,  H. 

Sale  of  land.    See  Vendor  and  Purchaser,  1-18. 

1.  A  written  contract  appointing  a  mercantile  house  agent  for  manufacturers 

in  certain  territory,  binding  it  not  to  interfere  with  or  attempt  the 
control  of  trade  within  any  other  agency  and  providing  that  it  should 
be  entitled  to  commissions  on  sales  within  its  own  territory  only  when 
made  by  itself,  was  not  a  contract  for  the  exclusive  agency  within  such 
territory.  Such  mercantile  house  could  not  recover  from  the  manufac- 
turers commissions  on  a  sale  made  within  such  territory,  not  by  itself, 
but  by  the  manufacturer's  traveling  agent.  J.  L  Case  Thr.  Mach.  Co. 
V.  Wright  Hdw.  Co.,  481. 

2.  Where  a  contract  was  in  writing  and  clear  in  its  terms  evidence  of  the 

interpretation  thereof  acted  on  by  a  party  or  his  agent  is  not  receivable 
to  affect  its  construction.  There  being  nothing  in  the  contract  making 
the  agency  created  thereby,  exclusive  for  certain  territory,  testimony  of 
a  state  agent  of  the  principal  that  such  contracts  were  regarded  as  ex- 
clusive was  immaterial.    Id. 

3.  The  delivery  to  a  telegraph  company  of  a  message  accepting  the  terms 

of  a  proposed  contract  for  the  sale  of  land,  completes  the  contract  when 
the  proposition  was  sent. by  telegraph.  The  time  when  the  answer  was 
delivered  to  the  party  making  the  proposition,  is  immaterial.  Western 
U.  Tel.  Co.  V.  Connell  Ld.  Co.,  168. 

4.  The  law  holds  parties  bound  by  a  written  contract,  and  in  order  to  be 

relieved  from  its  terms  and  provisions  a  party  must  show  some  legal 
excuse  for  failing  to  read  and  understand  it  before  signing  it;  evidence 
considered  and  held  insufficient  to  show  fraud,  accident  or  mistake  in 
the  execution  of  a  contract  concerning  the  purchase  and  operation  of 
machinery,  and  insufficient  to  relieve  the  purchaser  from  compliance  with 
the  terms  and  stipulations  therein  contained.  Murray  Co.  v.  Putman, 
617. 
6.  Where  a  contract  for  the  sale  of  land  describes  other  land  than  that 
actually  pointed  out  to  and  inspected  by  the  prospective  purchaser  or 
his  agent,  and  the  purchaser  was  induced  to  enter  into  the  contract  by 
reason  of  the  superior  quality  of  the  land  pointed  out,  it  is  immaterial 
whether  the  pointing  out  of  different  land  was  done  through  fraud  or 
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mistake;  the  contract  can  not  In  either  case  be  enforced  by  the  seller 
affainst  the  buyer.  Bar^a,  Cfriffith  d  Co»  v,  Hahl  d  Co,,  287. 
0.  In  the  absence  of  evidence  of  fraud  or  that  the  party  entering  into  a  new 
contract,  whereby  changes  were  made  in  a  prior  contract,  did  not  know 
and  understand  the  provisions  of  the  new  contract  at  the  time  he  signed 
it,  the  new  or  second  contract  will  determine  the  rights  of  the  parties; 
and  this,  though  there  was  no  new  consideration  for  the  second  contract, 
provided  the  first  contract  was  unperformed  at  the  time  of  the  change. 
Caples  V.  Port  Huron  Eng,  d  Thr,  Co,,  646. 

7.  A  contract  for  the  sale  of  a  certain  number  of  "spreading  wagons"  con- 

tained a  warrantv  that  they  would  do  the  work  well  if  properly  oper- 
ated by  competent  persons,  and  stipulated  that  if  the  purchaser  did  not 
notify  the  seller  to  the  contrary  in  writing  within  five  days  from  first 
day's  use,  the  wagons  should  be  considered  satisfactory.  Held,  said 
stipulation  was  binding;,  and  a  failure  to  comply  therewith  would  be 
conclusive  of  the  questions  as  to  the  wagons  being  satisfactory.    Id, 

8.  A  contract  relating  to  the  purchase  and  sale  of  beer,  secured  by  bond  by 

the  purchaser  and  sureties  to  make  due  payment  for  goods  bought  there- 
under, though  the  agreement  was  unenforcible  while  executory,  because 
not  binding  the  seller  to  sell  or  the  purchaser  to  take  any  definite  quan- 
tity, became,  when  executed,  valid  as  to  whatever  had  been  delivered 
and  received  thereunder.  The  surety  could  not  defend  against  such  lia- 
bility on  the  bond  because  the  contract  between  his  principal  and  the 
seller  D^as  invalid,  so  long  as  it  was  mevely  executory,  for  want  of  cer- 
tainty and  mutuality.    Terry  v,  Texas  Brew,  Co,,  605. 

9.  In  a  suit  upon  a  promissory  note  given  for  the  purchase  money  of  grow- 

ing timber,  the  defense  being  that  the  payor  had  been  induced  to  exe- 
cute the  note  by  false  representations  of  the  payee  concerning  the  quan- 
tity and  quality  of  the  timber,  evidence  considered  and  held  to  support 
a  finding  that  the  parties  to  the  contract  stood  and  dealt  upon  a  foot- 
ing of  equality  as  to  knowledge  of  the  facts  and  that  the  contract  was 
therefore  binding.     Huher  v,  Hillf  474. 

10.  A  contract  for  the  sale  of  timber  growing  upon  an  excess  or  surplus,  of 

land  over  and  above  a  certain  number  of  acres  of  timber  previously  sold 
to  another  party,  considered,  and  held  to  sufficiently  identify  the  land 
and  timber  referred  to  in  the  contract.     Id, 

11.  H.  entered  into  a  written  contract  with  S.  to  move  a  house  belonging  to 

S.  from  one  locality  to  another  within  a  certain  time  for  a  certain 
price;  the  contract  stipulated  that  H.  should  forfeit  five  dollars  for 
each  day  the  completion  of  the  work  was  delayed;  at  the  same  time 
that  the  contract  was  executed,  S.  advanced  to  H.  $300  to  be  used  in 
performing  the  contract,  for  which  sum  H.  executed  his  note  to  S.,  the 
note  reciting  that  it  was  subject  to  the  terms  of  the  contract;  when 
about  half  performed,  H.  abandoned  the  contract.  In  a  suit  upon  the 
note,  held,  the  stipulation  in  the  note  that  it  was  subject  to  the  terms 
of  the  contract  did  not  mean  that  it  was  security  only  for  the  forfeit 
of  five  dollars  per  day,  and  S.  was  entitled  to  a  recovery  for  the 
amount  of  the  note.     Hedges  v.  Slaughter^  324. 

12.  If  an  employee  abandons  his  contract,  the  employer  may  be  charged  with 

only  the  reasonable  worth  or  the  amount  of  the  benefit  he  has  received 
upon  the  whole  transaction,  not  to  exceed  the  contract  price;  and  he 
may  reconvene  for  his  damages  for  the  breach  of  the  contract  by  the 
employee.  When  the  enployee  is  discharged  without  cause,  or  is  pre- 
vented by  the  employer  from  completing  the  performance,  he  is  entitled 
to  recover  for  the  part  performed,  and  the  damages  he  has  sustained 
by  reason  of  the  breach  of  the  contract  by  the  employer.  If  both  par- 
ties have  broken  the  contract,  or  there  has  been  a  mutual  abandonment 
of  it  by  both  parties,  the  employee  is  entitled  to  recover  the  reasonable 
worth  of  the  services  he  has  rendered  the  employer.    Id, 

13.  Where  one  wrongdoer  has  contracted  to  indemnify  another  for  any  dam- 

ages arising  from  the  ^wrongful  act,  the  party  indemnified  may  recover 
over  against  the  party  who  contracted  to  indemnify.  Ban  Antomo  d 
A.  P.  Ry,  Co,  V,  Tracy,  574. 
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Contracts— Con^tnued. 

14.  A  contract  between  the  Pullman  Company  and  a  railroad  company  by 

which  the  former,  for  a  valuable  consideration,  agreed  to  indemnify  the 
latter  against  anj^  loss  resulting  from  the  injury  or  death,  in  conse- 
quence of  any  accident  or  casualty,  of  any  employee  of  the  former  while 
serving  in  the  line  of  his  duty,  would  be  valid  and  binding.  Such  a 
contract  is  not  contrary  to  public  policy  as  being  a  contract  of  indem- 
nity against  negligence.    Id, 

15.  A  contractor  undertaking  the  repair  and  reconstruction  of  a  building  which 

continued  to  be  occupied  and  used  meanwhile  by  the  proprietor  and  his 
tenants  agreed  to  "be  wholly  responsible  for  damage  suits  arising  out 
of  or  in  connection  with  the  work,  both  on  account  of  parties  being 
injured  on  the  work,  damages  to  adjoining  property,  tenants,  or  other- 
wise." An  employee  of  the  contractor  engaged  in  plastering  the  ele- 
vator shaft  was  struck  and  killed  by  the  descending  elevator  through 
the  negligence  of  the  servant  of  the  proprietor  of  the  building  operating 
it,  who  tailed  to  give  the  plasterer  warning  of  the  movement  of  the 
elevator  as  he  had  promised  Held,  that  the  proprietor  sued  for  caus- 
ing such  death  by  his  servant's  negligence  could  not  recover  over  against 
the  contractor,  on  such  agreement,  the  damages  adjudged.  The  dam- 
ages did  not  arise  out  of  the  contractor's  work,  but  out  of  negligence 
in  the  operation  by  the  proprietor  of  his  elevator,  and  were  not  cov- 
ered by  the  contractor's  agreement  with  him.  Farmers  d  M.  Natl,  Bk, 
V,  Banks,  379. 

16.  One  who  furnishes  to  a  contractor  a  sum  of  money  to  be  used  as  a  deposit 

for  the  performance  of  a  contract,  with  the  understanding  that  the 
money  belonged  to  the  party  furnishing  it  in  case  of  its  return,  has  such 
an  equitable  interest  in  the  fund  as  would  entitle  him  to  maintain  an 
action  against  the  depositary  in  the  event  its  return  was  wrongfully  re- 
fused. The  fact  that  the  plaintiff  was  not  a  party  to  the  contract  be- 
tween the  contractor  and  the  depositary  would  be  immaterial.  Whitcomh 
17.  City  of  Bauston,  555. 

17.  The  principle  appears  to  be  that  although  a  sum  be  positively  named  as 

liquidated  damages  the  courts  will  not  so  treat  it  unless  it  bears  such 
proportion  to  the  actual  damases  that  it  may  reasonably  be  presumed 
to  have  been  arrived  at  by  a  fair  estimate  of  the  compensation  to  be 
paid  for  the  prospective  loss.     Id, 

18.  The  ordinary  principles  governing  the  determination  of  the  question  whether 

a  forfeit  named  in  a  contract  was  intended  as  a  penalty  or  as  liquidated 
damages,  are  not  adopted  in  cases  of  contract  embodied  in  legislative 
grants.  A  grant  or  contract  by  city  ordinance  is  of  a  legislative  char- 
acter.   Id, 

19.  A  city  entered  into  a  contract  by  ordinance  with  an  electric  railway  com- 

pany for  the  building  and  completion  of  a  railway  within  a  certain 
time,  and  granting  the  company  certain  franchises ;  the  company  deposited 
a  certain  sum  of  money  as  security  against  any  damages  the  city  might 
suffer  by  reason  of  the  ^ant;  the  company  totally  failed  to  carry 
out  the  contract;  in  a  suit  to  recover  the  money  deposited,  held  that 
the  trial  court  properly  construed  the  deposit  as  liquidated  damages 
and  not  as  a  penalty.    Id, 

20.  Where  no  contract  by  defendant  was  shown,  proof  of  a  custom  to  make 

such  contracts  was  irrelevant.    Pacific  Exp,  Co,  v.  Oathright,  587. 

Coatribntory  Hegllgenoe. 

Shipment  of  cattle.     See  Carriers  of  Ooods,  10, 

Standing  near  track.     See  Carriers  of  Passengers ,  6, 

Discovered  peril.     See  Negligence ,  J,  2. 

Climbing  between  cars.     See  Negligence,  S, 

Infant  of  tender  years.     See  Negligence,  7,  8,  22-2 J^. 

Construction  of  man-hole  in  tender.     See  Negligence,  9, 

Bequest  to  submit  issue.     See  Negligence,  12, 

Failure  to  note  position  of  switch.    See  Negligence,  13, 

Evidence  held  to  show.     See  Negligence,  7-J. 

Prima  facie  case  of.    See  Negligence,  15, 
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Contributory  HeffUgexLoe-— ConHnu^d. 

Falling  between  cars.    See  Negligence,  16, 

Reliance  upon  promised  warning.    See  Negligence,  18, 

Riding  against  guy  wire.    See  Negligence,  20, 

Hand  caught  in  cog  wheel.    See  Negligence,  25,  26,  27, 

Degree  of  intelligence  of  minor.    See  Negligence,  l\,  15,  25,  26,  27, 

CoBvertion. 

Of  mortgaged  chattel.    See  Mortgage,  6,  7,  8. 
Interest  on  value  of  property.     See  Pleading,  8, 

1.  The  issue  being  whether  or  not  a  defendant  participated  in  the  conversion 

of  mortgaged  property,  the  court  properly  refused  a  requested  charge  to 
the  effect  that  the  mere  acceptance  by  said  defendant  of  the  proceeds 
of  the  sale  of  said  property  would  not  amount  to  a  conversion,  because 
such  charge  was  upon  the  weight  of  the  evidence.  Buffalo  Pitta  Co,  v, 
BtringfellovC'Uume  Edvo,  Co,,  40. 

2.  Testimony  that  the  purchaser  of  mortgaged   property  first  executed  his 

note  for  the  purchase  money  and  a  mortgage  to  secure  the  same  to  a 
third  party  instead  of  to  the  mortgagor,  was  admissible  as  tending  to 
show  that  said  third  party  participated  in  the  conversion  of  the  prop- 
erty.   Id, 

3.  If  a  third  person  without  the  consent  of  the  mortgagee  appropriates  to 

his  own  use  and  destroys  the  mortgaged  property,  he  is  guilty  of  con- 
version; and  so  when  he  purchases  such  property  and  resells  the  same 
to  another.    Id, 

Corporationi. 

Ultra  vires  contract.    See  Bond,  1, 

Suit  against  foreign  railway.    See  Carriers  of  Goods,  18, 

1.  The  specification,  in  the  charter  of  a  corporation,  of  the  purpose  of  its 

creation  as  being  ''to  manufacture  and  deal  in  building  material  as  is 
necessary  in  the  transaction  of  business"  did  not  give  it  power  to  con- 
tract to  erect  a  building.     Mitchell  v.  Hydraulic  8,  B,  Co.,  131. 

2.  A  contract  to  construct  a  building  which  involved  about  equal  expenditure 

dFor  labor  in  construction  and  for  materials 'furnished  could  not  be  re- 
garded as  merely  incidental  to  the  sale  of  the  materials  and  authorized 
by  implication  from  the  charter  power  to  manufacture  and  deal  in  the 
building  materials.    Id, 

3.  One  relying  upon  the  statute   (Sayles,  art.  749a)    to  invalidate  the  title 

of  a  corporation  to  land  must  show  that  the  acquisition  or  ovmership  of 
land  by  purchase,  lease  or  otherwise  is  the  main  purpose  or  business  of 
the  corporation.    Kirhy  v.  Pitchfork.  Ld.  d  Cat.  Co.,  229. 

4.  A  minority  stockholder  has  the  right  to  maintain  a  suit  in  behalf  of  the 

corporation  against  its  defaulting  officers  and  directors  to  recover  funds 
and  property  of  the  corporation  fraudulently  appropriated  by  them,  and 
for  the  redress  of  other  fraudulent  and  ultra  vires  acts,  and  in  a  suit 
of  this  kind  a  court  of  equity  has  the  inherent  power  to  displace  the 
management  of  guilty  or  negligent  officials  by  the  instrumentality  of  a 
receiver,  but  it  must  appear  that  such  course  is  necessary  for  the 
preservation  of  the  property  and  for  the  protection  of  the  rights  of 
the  minority  stockholder.     Falfurrias  Im.  Co.  v.  Spielhagen,  111. 

5.  It  is  impossible  for  the  business  of  rival  and  competing  firms  or  corpora- 

tions to  be  managed  by  the  same  officers  without  injury  to  one  or  the 
other  concern,  and  the  concern  whose  interests  are  jeopardized  by  the 
hostile  management  may  have  the  management  displaced,  by  the  ap- 
pointment of  a  receiver.    Id, 

0.  The  appointment-  of  a  receiver  for  a  corporation  does  not  necessarily 
result  in  the  dissolution  of  the  corporation,  therefore  the  objection  that 
the  facts  alleged  in  an  application  for  the  appointment  of  a  receiver 
for  a  corporation  are  not  sufficient  to  authorize  the  court  to  dissolve 
the  corporation,  is  not  a  conclusive  reason  why  the  application  should 
not  be  granted.     Id. 

7,  When  the  directors  of  a  corporation  have  adverse  interests  and  are  so 
intentionally  managing  the  corporation  as  to  wreck  it,  it  is  not  neces- 
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sary  that  a  stockholder  should  apply  first  to  the  board  of  directors 
for  a  correction  of  their  management  before  applying  to  th^  courts  for 
the  appointment  of  a  receiver.    Id, 

8.  Subdivision  25  of  article  1194,  Rev.  Stats.,  authorizes  suits  against  for- 

eign corporations  doing  business  in  this  State  in  any  county  where 
there  is  an  agent  of  the  corporation.  Nonresidents  may  avail  themselves 
of  this  provision.     Southern  Poo.  Co,  i7.  Blake,  396. 

9.  A  corporation  of  another  State,  under  a  contract  made  outside  of  Texas, 

erected  in  this  State,  as  part  of  the  plant  of  a  glass  manufacturing 
company,  three  gas  producers,  the  producers  and  part  of  the  materials 
for  settinff  them  in  place  being  manufactured  or  bought  by  it  outside 
of  and  shipped  into  Texas,  but  materials  to  the  amount  of  $155,  and 
labor  to  the  amount  of  $917,  bought  or  employed  in  the  State,  being 
used  in  the  work,  which  occupied  five  weeks^  time  under  the  direction 
of  an  agent  in  charge  and  remaining  in  the  State  for  that  time  and 
purpose,  the  entire  contract  price  for  work  and  material  being  $5,400. 
Held: 

( 1 )  The  undertaking  constituted  a  doing  business  by  the  corpora- 
tion in  the  State  of  Texas,  prohibited  without  its  obtaining  permit  so  to 
do  (Rev.  Stats.,  art.  745). 

(2)  Having  obtained  no  permit  to  do  the  business,  the  corporation 
could  not  sue  to  recover  for  performance  or  enforce  a  lien  for  work  and 
materials  on  the  property  of  the  glass  company. 

(3)  Though  the  contract  was  made  outside  the  State  of  Texas,  the 
performance  was  within  it  and  came  within  the  prohibition  (Security 
Co.  y.  Panhandle  Natl.  Bank,  93  Texas,  575,  and  Lakeview  Land  Co. 
T.  San  Antonio  Trac.  Co.,  95  Texas,  252,  distinguished). 

(4)  The  contract  was  more  than  a  mere  selling  in  Texas  by  the 
foreign  corporation  of  its  manufactured  product,  and  did  not  constitute 
euch  interstate  commerce  as  to  be  beyond  the  operation  of  the  State 
statute.  (Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.,  737,  distinguished.) 
Ft.  Worth  Qlaaa  d  Sand  Co.  v.  S.  R.  Smythe  Co,,  388. 

Oorpte. 

Payment  of  undertaker's  charges.    See  Carriers  of  Passengers,  7,  8, 

Oofti. 

Reformation  of  judgment.    See  Practice  on  Appeal,  IS. 

Ootenantt. 

Conveyance  of  undivided  interest.    See  Partition,  J. 

Coimterolalm. 

As  affecting  amount.    See  Amount  in  Controversy,  1. 

Conntlef. 

Ex-officio  services  of  clerk.    See  Fees  of  Office,  1. 

1.  The  power  given  to  counties  by  section  6,  article  VII,  of  the  Constitution 

to  sell  or  ''dispose"  of  their  public  school  lands,  authorizes  the  counties 
to  lease  said  lands  for  a  reasonable  length  of  time.  Midland  County 
V.  Slaughter,  328.     ' 

2.  A  Commissioners'  Court  had  no  power  in  1895  to  execute  a  lease  of  the 

county  school  lands  for  a  term  of  twenty  years  coupled  with  an  ex- 
clusive option  in  favor  of  the  lessee  to  buy  the  land  at  any  time  dur- 
ing the  term  of  the  lease  at  one  dollar  an  acre  payable  twenty  years 
from  the  date  of  the  exercise  of  the  option  with  four  percent  interest. 
Said  court  was  without  authority  to  thus  bind  the  county  and  succeed- 
ing Commissioners'  Courts  for  a  possible  period  of  forty  years.  Such 
contract  was  void  because  unreasonable  and  against  public  policy,  and 
the  county  could  recover  possession  of  the  land  in  an  action  of  tres- 
pass to  try  title.    Justice  Speer  dissenting.    Id, 
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3.  The  fact  that  the  county  authorities  received  for  a  number  of  years  the 
, rentals  from  a  void  lease  of  the  county  school  lands,  would  not  vitalize 
or  ratify  the  contract  of  lease.    That  could  not  be  done  indirectly  which 
could  not  be  done  directly.    Id, 

County  Clerk. 

Ez-officio  fees.    See  Fees  of  Office,  U 

County  Court. 

Appeal  from.    See  Appeal,  ^. 

Restraining  enforcement  of  judgment.    See  InjunctUm,  1, 

County  Sohool  Land. 

Lease  of.  'See  Countiee,  1,  2,  5. 

Courti,  County. 

Appeal  to.     See  Appeal,  4* 

Restraining  enforcement  of  judgment.    See  Injunction,  1, 

Court!,  Distriot. 

Jurisdiction  over  contested  election.     See  Elections,  1. 
Jurisdiction  over  estate.    See  Estates  of  Decedents,  5-9, 
Revision  of  guardian's  account.     See  Ouardianship,  \, 
Restraining  county  court  judgment.     See  Injunction,  i. 
Exchange  of  duties  by  judges.    See  Judges,  1, 

Courts,  FederaL 

Interstate  commerce.     See  Jurisdiction,  2,  S* 

Courts,  Justice. 

Appeal  from.    See  Appeal,  4- 

CoTonants. 

Applied  to  title  not  to  quantity.    See  Vendor  and  Purchaser,  4, 

Crops. 

ilaised  by  tenant.     See  Parties,  2, 
Sale  after  injury.    See  Sales,  4- 

Custom. 

As  proof  of  agreement.     See  Contract,  20, 


Allegations  of.     See  Amount  in  Controversy,  2. 
Agreement  to  give  notice.     See  Carriers  of  Goods,  8. 
For  failure  to  furnish  cars.     See  Carriers  of  Cfoods,  9. 
Liquidated  damages  or  penalty.    See  Contract ,  77,  18,  19, 
On  condemnation  of  land.     See  Eminent  Domain,  1,  2. 
For  death  of  son.    See  Evidence,  19;  Instructions  to  Juries,  14 • 
Injury  to  cattle  in  transportation.     See  Instructions  to  Juries,  12, 
Financial  ability  of  plaintiff.     See  Instructions  to  Juries,  18. 
Manner  of  arriving  at  assessment.    See  Misconduct  of  Jury,  1,  2. 
Reformation  of  judgment  as  to  amount.    See  Practice  on  Appeal,  IS. 
Affirmance  on  remittitur.     See  Practice  on  Appeal,  H,  15, 
Concurring  causes  of  loss.    See  Proximate  Cause,  3. 
Vaiue  of  yield  of  crops.    See  RailiraySy  IS. 
Mental  suffering.    See  Telegraph  and  Telephone,  2,  11, 
Notice  of  claim  for.     See  Telegraph  and  Telephone,  H, 
In  action  for  recovery  of  land.     See  Trespass  to  Try  Title,  6. 
On  failure  of  title  to  land.    See  Vendor  and  Purchaser,  6. 
1.  Where,  in  an  action  by  an  employee  for  damages  for  breach  of  a  contract 
of  employment,  the  court  instructed  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  use  reasonable  diligence  to  obtain  other  employment. 
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ihe  charge  was  correct  as  far  as  it  went,  and  if  the  plaintiff  desired 
a  more  specific  instruction  to  the  effect  that  he  was  not  required  to 
seek  employment  in  any  kind  of  service  except  that  from  which  he 
had  been  discharged  or  for  which  he  was  fitted,  he  should  have  requested 
such  a  charge.     See  Sinsheimer  v,  Edw»  Weil  Co,,  209. 

2.  The  seller   of  machinery  bought  for   the   purpose  of  ginning  cotton  for 

the  public  would  be  liable  for  the  loss  of  profits  .by  the  purchaser  by 
reason  of  the  failure  of  the  seller  to  properly  place  and  arrange  the 
machinery  for  operation,  in  accordance  with  his  contract.  Murray  Co, 
V.  Putman,  617. 

3.  The  value  of  the  hire  of  a  pair  of  mules  by  the  day  is  not  the  proper 

measure  of  damage  when  the  deprivation  of  their  use  extends  over  a 
considerable  length  of  time.     Hughes  v.  Smith,  444. 

4.  When  a  mortgagee,  being  plaintiff  in  sequestration  proceedings,  sells  the 

property  after  having  replevied  the  same,  he  thereby  places  it  beyond 
his  power  to  have  a  foreclosure  either  by  judicial  proceeding  or  a  «ale 
under  power  in  the  mortgage,  and  therefore  must  account  to  the  holder 
of  the  legal  title  for  the  value  of  the  property  and  f'^r  damages  for 
its  use,  but  under  proper  pleading  he  might  obtain  equitable  relief.    Id. 

5.  The  proper  measure  of  damage  to  live  stock  during  transportation  being 

such  depreciation  in  their  market  value  at  destination  at  the  time  of 
their  arrival  as  was  occasioned  by  the  carrier's  negligence,  the  court 
properly  refused  a  special  charge  giving  as  the  measure  of  damage  the 
expense  necessary  to  restore  the  stock  to  their  normal  condition.  Chi- 
cago, R.  I.  d  O.  By.  Co.  V,  Rogers,  603. 

6.  When  the  amount  of  the  verdict  of  a  jury  against  a  railroad  company  for 

damages  to  a  shipment  of  live  stock  is  supported  by  the  evidence,  the 
fact  that  the  owner,  shortly  after  the  shipment,  presented  a  claim 
for  a  less  amount,  is  not  sufficient  cause  for  setting  the  verdict  aside.    Id, 

7.  Evidence  held  insufficient  to  show  permanent  injury  or  justify  its  sub- 

mission as  a  possible  basis  for  damages.  Ft.  Worth  d  D.  C,  Ry,  Co,  v. 
Morrison,  690. 

8.  An   instruction   submitting,   as   separate  elements  of  damages   for  injury 

to  the  person,  loss'  of  time  and  permanent  disability,  criticised,  but  held 
not  ground  for  reversal  as  directing  award  of  double  damages.  Id. 
0.  An  instruction  which  permitted  the  jury  to  award  damages  for  personal 
injury  by  reason  of  ^'inability  to  work"  and  also  of  'diminished  capacity 
to  labor"  was  not  erroneous  as  authorizing  a  double  recovery.  (On  mo- 
tion for  rehearing.)  The  two  elements  of  damages  so  submitted  were 
not  the  same,  one  referring  to  the  period  of  entire  disability,  the  other 
to  that  of  diminished  ability.  The  jury  were  to  be  credited  with  some 
intviligence,  and  were  not  likely  to  be  misled  by  such  charge  into  allow- 
ing double  damages  for  the  same  disability.  Houston  d  T.  C.  Ry.  Co. 
17.  Maxwell,  81. 

10.  The  amount  of  damages  for  physical  and  mental  suffering  incident  to  in- 

jury to  the  person  can  not  be  proved  by  witnesses,  and  it  was  proper 
to  instruct  the  jury  that  same  might  be  determined  by  them  from  their 
general  knowledge  and  experience.     Id. 

11.  A  charge  that  the  plaintiff's  husband  was  entitled  to  recover  for  the  "di- 

minished capacity"  of  his  wife  resulting  from  personal  injuries,  held 
not  misleading  when  read  in  the  light  of  the  pleading  and  evidence. 
Southern  Pac.  Co.  v.  Blake,  396. 

12.  Evidence  as  to  personal  injuries  to  a  wife,  considered,  and  held  to  justify 

a  verdict  for  $7,541.75  in  favor  of  the  husband.    Id. 

13.  Evidence  held   to   support   a   recovery   of   $1,200   for   diminished   earning 

capacity  due  to  personal  injury.    Texas  Tel.  d  T,  Co.  v.  Thompson,  408. 

14.  Though  no  witness  testified  that  plaintiff  suffered  mentally,  the  fact  might 

be  inferred  from  proof  of  serious  and  painful  physical  injuries,  and  be 

properly  submitted  as  an  element  of  damages  recoverable.     Id, 
16.  Pleading   and   evidence   considered   and   held   to   warrant   a   charge  upon 

future  physical  suffering  in  an  action  for  personal  injuries.     Texas  d 

N.  0.  Ry.  Co.  V.  Brouillette,  620. 
1ft;  A  verdict  for  $30,000  damages  for  the  loss  of  a  foot  by  an  infant  between 
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two  and  three  years  of  age,  held  excessive  under  the  eridenoe  in  this 
case,  and  a  remittitur  of  $10,000  required.    Id, 

17.  In  actions  by  parents  for  the  negligent  killing  of  their  adult  married 

son,  and  cases  of  like  character,  the  evidence  can  not  furnish  the  measure 
of  damages  with  that  certainty  and  accuracy  with  which  it  may  bo 
done  in  other  cases,  and  hence  the  amount  must  of  necessity  be  left 
to  the  sound  discretion  of  the  jury  and  their  discretion  will  not  be 
interfered  with  unless  it  is  made  to  appear  that  their  verdict  was  the 
result  of  some  improper  motive  or  influence.  8t,  Louis  S,  TT.  Ry.  Co. 
V.  Buey,  606. 

18.  Whether  or  not  parents  had  a  reasonable  expectation  of  receiving  any  pe- 

cuniary benefits  from  an  infant,  who  had  been  negligently  killed  by  a 
railroad  company,  either  during  his  minority  or  after  he  attained  his 
majority,  is  ordinarily  a  question  of  fact  for  determination  by  the  juiy 
under  all  the  evidence;  and  the  fact  that  the  amount  of  damages  is 
difficult  or  impossible  of  accurate  ascertainment  is  not  sufficient  to 
justify  a  denial  of  a  recovery;  this  must  be  left  to  the  discretion  of 
the  jury;  it  is  not  necessary  tnat  any  witness  should  name  a  particu- 
lar amount.    St.  Louis,  S.  r.  d  T.  Ry,  Co.  v.  Bolen,  340. 

19.  A  verdict  for  $3,500  held  not  excessive  in  the  case  of  parents  suing  for 

the  negligent  killing  of  their  only  child,  a  boy  seven  and  a  half  years 
old,  the  parents  being  thirty-three  and  thirty  years  of  age  respectively. 
Id. 

Death. 

Contract  to  indemnify  party  liable.    See  Contract,  15, 

Damage  to  parents.    See  Damages,  17,  18,  19. 

Probable  pecuniary  aid  from  son.    See  Damages,  19;  Instructions  to  Juries, 

Ih  15. 
Causal  connection.     See  Instructions  to  Juries,  IS;  Proximate  Cause,  l-J^. 

1.  In  an  action  of  trespass  to  try  title,  the  issue  being  whether  or  not  an 

infant  daughter  died  before  or  after  her  father,  evidence  consisting  of 
testimony  of  witnesses  and  entries  in  a  family  bible  and  photographs  of 
such  entries,  considered  and  held  sufficient  to  support  a  finding  by  the 
trial  court  that  the  infant  died  after  its  father.  Ragley-McWilliams 
Lumb.  Co.  V.  Hare,  509. 

2.  A  passenger  elevator  in  an  office  building  is  a  "vehicle  for  the  convey- 

ance of  passengers"  within  the  meaning  of  subd.  1,  art.  3017,  Rev. 
Stats.,  and  the  proprietor  is  liable  for  death  caused  by  the  negligence 
of  his  servants  or  agents  in  operating  it.  (Reversed  upon  this  point 
by  the  Supreme  Court  on  writ  of  error.)  Farmers  d  M.  Natl.  Bk.  v. 
Hanks,  379. 

Deetarations. 

Of  past  suffering.    See  Evidence,  18. 

Of  willingness  to  contribute  aid.    See  Evidence,  19, 

As  to  how  injury  occurred.    See  Evidence,  SI. 

Deeds. 

Notary's  certicate.     See  Acknoicledgment,  1. 
Cancellation  of  instrument.     See  Estates  of  Decedents,  5,  10, 
Removing  cloud  on  title.    See  Estates  of  Decedents,  6. 
Validating  conveyance  in  part.    See  Estates  of  Decedents,  8. 
Attempted  mortgage  by  absolute  conveyance.    See  Homestead,  9. 
To  enable  grantee  to  use  as  security.    See  Innocent  Purchaser,  ^ 
Action  in  equity  to  cancel.     See  Limitation,  1,  2. 
Defining  limits  of  possession.     See  Limitation,  6,  8. 
Action  on  equitable  title.    See  Trespass  *to  Try  Title,  S. 
Shortage  in  acreage.     See   Vendor  and  Purchaser,  2. 
Covenant  of  warranty.    See  Vendor  and  Purchaser,  4. 
1,  A  conveyance  by  an  executor  who  is  also  a  joint  owner  of  the  property 

will  be  sufficient  to  pass  his  individual  interest,  though  ineffective  in 

his  representative  capacity.    Parks  v.  Knox,  494. 
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2.  A  power  of  attorney  coupled  with  an  interest  set  out,  and  construed  to 

be  a  present  conveyance  of  an  undivided  ihterest  in  all  lands  owned 
by  the  grantors  as  heirs  of  a  certain  ance^r,  and  not  an  executory 
contract  intended  to  operate  only  on  such  lands  as  the  grantee  or  at- 
torney in  fact  might  recover.     Wadstoorth  v.  Groom,  322. 

3.  An  instrument  which  conveys  "the  following  described  property,  to  wit:" 

several  tracts  of  land,  is  such  a  conveyance  of  or  deed  to  the  land  as 
will  support  the  five  years  statute  of  limitation,  and  its  nature  in  this 
respect  is  not  changed  by  a  subsequent  clause  to  the  effect  that  the 
grantor  conveys  "all  right,  title  and  interest"  he  has  by  virtue  of  a 
certain  tax  deed.    Kirhy  v.  Pitchfork  Ld.  d  Cat.  Co.,  229. 

4.  Where  the  land  conveyed  by  deed  is  otherwise  fully  described  and  defi- 

nitely identified,  the  fact  that  the  deed  gives  a  different  abstract  num- 
ber from  that  alleged  in  the  pleading  will  not  constitute  such  a 
variance  as  will  render  the  deed  inadmissible  in  evidence.  And  so 
with  regard  to  tax  receipts.    Id. 

5.  In  the  construction  of  a  deed  every  part  of  it  must  be  considered  together, 

and  its  different  clauses  should  not  be  construed  as  repugnant  if  by  any 
reasonable  interpretation  they  can  be  reconciled  so  as  to  give  effect  to 
•each.     Burgess  v.  McCommas,  246. 

6.  If  there  is  a  limitation  clause  in  a  deed  which  is  repugnant  to  and  ir- 

reconcilable with  its  consistent  granting,  habendum  and  warranty  clauses, 
it  should  be  rejected  and  the  intention  of  the  parties  determined  from 
the  other  clauses.    Id. 

7.  A  deed  from  a  father  to  his  son  recited  a  consideration  of  one  dollar 

and  love  and  affection;  the  granting,  habendum  and  warranty  clauses 
were  in  the  usual  statutory  K>rm,  but  the  deed  contained  the  following 
clause,  "The  land  herein  conveyed  to  be  accepted  by  the  said  (son)  as 
a  portion  of  my  estate,  at  its  estimated  value,  whenever  my  estate 
shall  be  divided  among  my  heirs  after  my  death,  as  one  of  my  heirs;" 
the  evidence  showed  that  the  said  son  took  immediate  possession,  made 
valuable  improvements  on  the  land,  paid  the  taxes  thereon  and  asserted 
absolute,  adverse  and  exclusive  ownership  and  title  thereto  for  twenty- 
five  years  during  the  lifetime  of  the  father.  Held,  the  deed  was  in- 
tended to  take  effect  and  pass  and  vest  the  title  to  the  land  in  the  son 
at  the  time  it  was  delivered  and  not  in  the  future.    Id. 

8.  A  deed  from  a  father  to  a  son  was  in  the  usual  statutory  form  except 

that  it  contained  the  following  provision:  "The  land  herein  conveyed 
to  be  accepted  by  the  said  (son)  as  a  portion  of  my  estate,  at  its  esti- 
mated value,  whenever  my  estate  shall  be  divided  among  my  heirs  after 
my  death,  as  one  of  my  heirs."  Held,  even  if  said  limitation  clause 
could  be  construed  as  a  contract  between  the  father  and  son  that  the 
son  would  account  for  the  land  at  its  valuation  at  the  time  of  th&  divi- 
sion of  the  estate,  such  stipulation  should  not  be  enforced  because  in 
contravention  of  art.  1604,  Rev.  Stats.,  which  provides  that  advance- 
ments should  be  accounted  for  at  their  value  at  the  date  of  the  ad- 
vancement.   Id. 

9.  Calls  in  a  deed  for  the  boundary  of  another  survey  do  not  operate  as  an 

estoppel  against  the  grantee  in  favor  of  strangers  to  the  deed,  but 
only  bett^een  the  parties  thereto  and  their  privies.  McLennan  v.  Fisher, 
319. 

10.  Although  a  boundary  called  for  in  a  deed  may  be  that  of  a  void  survey 

it  will  control  when  it  is  made  to  appear  that  it  was  intended  by  the 
parties  to  the  deed  that  the  land  conveyed  should  not  extend  beyond 
said  boundary.    Such  evidence  destroys  the  supposition  of  mistake.    Id, 

11.  It  is  beyond  the  province  of  a  court  to  make  a  deed  for  parties.     The 

limit  of  its  power  in  this  regard  is  to  make  the  deed  speak  the  inten- 
tion and  purpose  of  the  grantor,  and  this  can  be  done  only  upon  clear 
and  satisfactory  proof  of  such  intention.    Bonneville  v.  Dum,  103. 

12.  Where,  in  an  action  to  reform  a  deed  so  as  to  v^st  in  the  plaintiffs  an 

interest  in  the  land  conveyed,  there  was  no  evidence  of  an  intention  on 
the  part  of  the  grantor  to  include  the  plaintiffs  among  the  grantees 
named  in  the  deed,  the  court  properly  instructed  a  verdict  for  defend- 
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lints  although  there  was  some  evidence  that  the  grantees  had  procured 
the  deed  in  their  own  favor  by  fraud.  Id. 
13.  The  trial  court  properly  refused  to  submit  an  issue  of  fraud  in  the  pro- 
curement of  a  deed  when  it  appeared  from  the  undisputed  evidence  that 
the  grantor  in  the  deed  had  subsecjuently  devised  the  same  land  to  the 
same  persons  named  as  grantees  m  the  deed,  and  that  the  will  had 
been  nnally  established  and  probated  after  a  contest  through  all  the 
courts.    The  courts  will  not  do  a  vain  thing.    Id, 

Default. 

1.  It  is  well  settled  that  a  petition  which  states  no  cause  of  action  against 
a  defendant  will  not  support  a  judgment  by  default,  and  such  judgment* 
will  be  reversed  on  writ  of  error.    American  B,  d  Trust  Co.  v,  Garrett, 
454. 

Delay. 

In  furnishing  cars.    See  Carriers  of  Goods,  9, 
Deviation  by  reason  of  strike.    See  Carriers  of  Goods,  H,  15,  16, 
Usual  time  for  transportation.    See  Evidence,  20. 
Proof  of  train  schedules.     See  Evidence ,  2S. 

Danger  to  cattle  in  transportation.    See  Instructions  to  Juries,  12. 
In  filing  motion.     See  yew  Trial,  2. 

In  transmission  and  delivery  of  message.     See  Telegraph  and  Telephone, 
S,  5,  6,  7,  9-12. 

Deliyery. 

Between  connecting  lines.     See  Railways,  1^, 

Demand. 

For  payment  of  policy.    See  Insurance,  6. 

Demurrer. 

Cross  assignment  on  ruling.     See  Assignment  of  Error,  S. 

Ruling  not  prejudicial.     See  Harmless  Error,  2,  S,  ^. 

Filed  too  late.    See  Pleading,  S. 

Effect  of  overruling.     See  Practice  in  Trial  Court,  5;  Receivers,  1. 

Failure  to  amend.     See  Res  Adjudicata,  1. 

Deposit. 

Equitable  interest*  in  fund.     See  Contract,  16. 
Of  advance  cash  payment.     See  Land  Agent,  7. 

Deposition. 

Affidavit  on  motion  to  suppress.     See  Evidence,  8. 
Irresponsive  answer.     See  Harmless  Error,  6. 

1.  An  objection   to  the  answer  of  a  witness,  testifying  by  deposition,  that 

the  answer  is  voluntary  and  not  responsive  to  the  interrogatory,  goes 
to  the  manner  and  form  of  taking  and  must  be  made  in  writing  and 
notice  thereof  given  to  the  opposite  party  before  the  commencement 
of  the  trial.     Henderson  v.  Louisiana  d  T.  Lumb.  Co.,  136. 

2.  Where  a  plaintiff,  for  the  purpose  of  proving  tenancy  by  the  defendant, 

asked  its  witness  by  interrogratory,  among  other  things,  whether  or  not 
defendant  had  paid  rent  on  the  land  in  controversy,  the  defendant  can 
not  complain  of  the  action  of  tlie  court  in  refusing  to  strike  out  tlic 
entire  answer  because  the  witness  had  failed  to  answer  that  portion 
of  it.    Id. 

3.  Upon  a  motion  to  suppress  a  deposition  on  the  ground  that  it  was  not 

read  over  to  the  witness  by  the  notary  at  the  time  the  deposition  "was 
taken,  and  that  it  had  not  been  correctly  written  by  the  notary  who 
took  the  deposition,  evidence  considered  and  held  insufficient  to  show 
that  the  answers  written  and  read  to  the  witness  were  different  from 
the  ones  p\en  by  him,  and  the  motion  was  therefore  properly  over- 
ruled.    Rtce,  Receiver,  v.  Ragan,  429, 
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Detoent  and  Distribution. 

Distribution  by  independent  executor.    See  Independent  Ewecuior,  1-5* 
Distribution  by  consent  judgment.    See  Judgment^  S. 

1.  On  the  death  of  the  owner,  the  estate  being  insolvent  and  a  constituent 

member  of  the  family  surviving,  the  homestead  descends  to  the  heirs 
free  from  the  claims  of  creditors.    Anderson  v.  McGee,  274. 

2.  Under   article  2046,  Revised   Statutes,  providing  that  the   homestead   of 

decedent  shall  be  set  aside  for  the  ''benefit  of  the  widow  and  minor 
children  and  unmarried  daughters,"  grandchildren  are  not  entitled  to 
the  benefit  of  the  homestead,  but  a  daughter  once  married,  but  divorced 
and  living  with  the  family,  is  an  "unmarried  daughter"  within  the 
meaning  of  the  statute.    Jd. 

3.  The  husband  and  wife  having  died,  lea-ing  an  insolvent  estate  on  which 

no  administration  was  had,  and  a  homestead  occupied  by  a  divorced 
daughter,  the  homestead  descended  to  the  heirs  free  from  the  claims 
of  creditors.  On  its  partition  between  the  heirs,  one  of  them  who  had 
paid  or  purchased  debts  against  the  decedent  acquired  no  right  to  have 
them  enforced  as  a  lien  in  his  favor  against  the  homestead.    Id, 

4.  One  of  the  heirs  who  had  paid  the  taxes  assessed  against  the  interest  of 

all  in  the  homestead,  on  its  sale  for  partition  between  them  was  en- 
titled to  payment,  out  of  the  proceeds  before  their  division,  of  the 
portion  of  the  tax  so  paid  which  was  chargeable  against  the  interest 
of  the  other  heirs  in  the  property.     Id. 

DcMriptlon. 

In  writ  of  possession.    See  Boundaries,  4, 

In  sale  of  growing  timber.     See  Contracts,  10. 

Identity  of  premises.    See  Forcible  Entry  and  Detainer,  2. 

Amendment  of.    See  Forcible  Entry  and  Detainer,  S. 

Verdict  void  for  uncertainty.     See  Trespass  to  Try  Title,  8. 

Verdict  not  so  void.    See  Verdict,  1. 

Deviation. 

Strike  as  excuse  for.    See  Carriers  of  Goods,  H,  IS. 

Direoton. 

Mismanagement  by.     See  Corporations,  ^. 
Interest  adverse  to  duty.     See  Corporations,  7. 

Disclaimer. 

Beyond  certain  boundaries.     See  Boundaries,  1, 

Of  title,  to  prospective  purchaser.     See  Estoppel,  2. 

DisooTered  Peril. 

Person  climbing  between  cars.     See  Negligence,  i-^. 
Duty  to  discover.    See  Negligence,  5,  7,  2^. 

Discretion. 

Not  shown  to  be  abused.    See  Continuance,  2. 

Discrimination. 

Stautory  penalties  for.     See  Carriers  of  Ooods,  1. 
Tender  to  connecting  lines.     See  Railways,  1. 
Switching  service.    See  Railways,  2,  S. 

Disqnalifleation. 

Juror  under  indictment.    See  Juries,  2. 

District  Court. 

Jurisdiction  over  contested  election.    See  Election,  1. 
Control  of  estates.     See  Estates  of  Decedents,  5-9. 
Revision  of  guardian's  account.     See  Guardianship,  -{. 
Restraining  county  court  judgments.    See  Injunction,  1, 
Ezchan^  of  duties  by  judges.    See  Judges,  1. 
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Diitriot  Judge. 

Exchange  of  duties  by.    See  Judges,  1, 

UeetioBt. 

1.  Article  V,  section  8  of  the  constitution  as  amended  in  1891  confers  juris- 

diction upon  the  District  Court  to  try  contested  elections.  Said  sec- 
tion is  not  self-executing.  A  contested  election  is  not  a  civil  suit  and 
can  not  be  tried  by  the  proceedings  in  such  cases.  Cauthron  v.  Murphy, 
462. 

2.  Articles  1707  and  1798,  Rev.  Stats.,  apply  to  and  regulate  the  procedure 

in  the  contest  of  a  stock  law  election,  hence  one  desiring  U>  contest 
such  an  election  must  give  notice  in  writing  to  the  contestee  within 
thirty  days  after  the  result  is  declared  of  the  grounds  upon  which  he 
intends  to  contest  the  election.    Id, 

3.  The  giving  of  the  notice  to  the  contestee  of  the  grounds  upon  which  a 

stock  law  election  will  be  contested  is  a  jurisdictional  fact  and  with- 
out it  the  District  Court  would  have  no  jurisdiction  to  try  the  case.    Id. 

4.  Pleading  in  a  proceeding  to  contest  a  stock  law  election  considered,  and 

held  insufficient  as  a  compliance  with  the  requirements  of  the  statute 
concerning  notice  to  the  contestee  of  the  grounds  of  contest.    Id, 

XleotioB  of  Bemedles. 

Conversion  of  mortgaged  property.    See  Mortgage,  7. 

Eleotricity. 

Proposal  accepted  by  telegraph.    See  Contract,  S. 

Transmission  of  messages  by.    See  Telegraph  and  Telephone,  l-H. 

XleTaton. 

Warning  to  person  working  in  shaft.    See  Contract,  IS. 
As  carriers  of  passengers.    See  Death,  2, 
Negligence  in  operation.     See  Negligence,  17,  18,  19. 

Bminent  Domain. 

1.  One  whose  land  is  condemned  for  a  public  road  is  entitled  to  damages, 

in  addition  to  the  value  of  the  land  taken,  for  depreciation  in  the 
value  of  the  remainder  of  the  tract  by  the  opening  of  the  road  through 
it.     Kennedy  v.  Trains  County,  547. 

2.  The  purpose  for  which  land  is  used  may  be  considered  in  determining  the 

damages  to  the  part  not  taken  by  the  opening  of  a  public  road  through 
it;  but  qo,  also,  may  be  the  purposes  tor  which  it  is  adapted.  If  it 
was  in  use  for  a  pasture,  and  the  road  depreciated  its  value  for  that 
purpose,  but  it  was  also  adapted  for  agriculture,  and  its  value  for 
that  purpose  was  enhanced,  nothing  was  recoverable  for  damage  to  the 
part  not  taken,  where  its  market  value  generally  was  enhanced,  not 
depreciated,  by  the  opening  of  the  road.  Id. 
8.  Complaint  of  the  introduction  of  evidence  that  third  parties  had  guaran- 
teed payment  of  the  damages  for  condemnation  of  land  for  a  public 
road,  on  the  ground  that  the  propriety  of  opening  it  should  be  deter- 
mined independently  of  such  fact,  was  not  ground  for  the  reversal  of 
the  judgment  of  the  County  Court  awarding  damages  for  its  opening, 
it  being  in  the  nature  of  a  collateral  attack  on  the  judgment  of  the 
Commissioners'  Court  ordering  the  road  to  be  opened,  and  no  issue  as 
to  the   necessity   for   condemnation   being   involved.     Id, 

Employers'  Liability  Act*   . 

Injury  in  territory  of  New  Mexico.    See  Master  and  Servant,  l^i. 

Equitable  Lien. 

In  money  deposited  as  security.    See  Contract,  16, 
Recovery  of  land  upon.    See  Trespass  to  Try  Title,  S, 

Equity. 

Cancellation  of  contract.     See  Fraud,  1,  2, 
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Refunding  consideration.     See  Heirs,  1;  Mortgage,  S, 
Location  of  duplicate  certificate.     See  Land  Certificate,  1. 
Action  to  cancel  deed.    See  Limitation,  1,  2. 
Adjustment  of  equities.    See  Mortgage,  4* 

Eitatet  of  Deoedentt. 

Valuation  of  advancement.     See  Deed,  8. 

Homestead,  where  estate  is  insolvent.    See  Descent  and  Distrihution^  1, 

Constituent  of  family  surviving.    See  Descent  and  Distribution,  2, 

Equities  on  partition.     See  Descent  and  Distribution,  3,  {. 

Sale  by  executor  without  order.    See  Executor's  Sale,  1. 

Surrender  of  control  of  estate.    See  Independent  Executor,  1-5, 

Disposition  by  will.    See  WUls,  1-9. 

1.  Section  2,  art.  XVI,  of  the  Constitution  does  not  inhibit  the  inclusion 

of  the  homestead  in  a  partition  of  a  community  estate  during  the  life- 
time of  a  surviving  husband  or  wife  when  the  homestead  is  but  a  part 
of  the  estate  and  the  partition  can  be  made  without  depriving  the  sur- 
vivor of  the  possessory  rights  which  the  constitution  confers.  Hence 
in  the  partition  of  such  an  estate  the  homestead  should  be  included. 
Biggins  v.  Biggins,  41. 

2.  In  a  partition  of  community  estate  the  surviving  husband  is  not  entitled 

to  a  credit  for  permanent  improvements  placed  by  him  upon  the  home- 
stead after  the  death  of  the  wife.  One  joint  tenant  can  not  improve 
another  out  of  his  estate.    Id, 

3.  Before  demand  by  the  heirs  of  a  deceased  wife  for  partition  of  the  com- 

munity estate  and  refusal  by  the  surviving  husband,  the  heirs  are 
chargeable  with  their  ratable  part  of  such  reasonable  expenses  in  the 
way  of  taxes,  repairs  and  services  of  the  surviving  husband  as  were 
reasonably  necessary  in  tEe  care  and  preservation  of  the  property.  '  It 
would  be  otherwise  after  demand  made  for  partition  and  a  refusal  by 
the  surviving  husband.    Id, 

4.  Agricultural  products  grown  by  a  surviving  husband  upon  the  community 

homestead  belong  to  him  exclusively,  and  he  is  entitled  to  pro  rata 
compensation  therefor  when  fed  to  community  live  stock.    Id. 

5.  The  District  Court  had  jurisdiction  of  an  action  by  heirs  to  cancel  deeds, 

remove  cloud  from  their  title,  and  determine  the  rights  of  persons 
holding  under  conveyance  of  the  lands  of  their  ancestor,  made  by  his  ex- 
ecutor without  order  of  the  County  Court  and  under  an  unfounded 
claim  of  right  to  administer  as  independent  executor.  The  District 
Court  alone  could  afford  this  relief,  and  the  fact  that  the  title  had  been 
clouded  by  the  act  of  the  executor  and  that  administration  was  still 
pending  in  the  probate  court  presented  no  obstacle  to  the  exercise  of 
its  jurisdiction.     Berry  v,  Bindman,  291. 

6.  The  District  Court  had  no  jurisdiction,  while  administration  was  pending 

in  the  County  Court,  to  render  a  personal  judgment  against  the  execu- 
tor, at  suit  of  the  heirs,  for  his  unauthorized  sale  of  latids,  the  sepa- 
rate property  of  the  testator,  his  deceased  wife,  mortgaged  to  secure 
a  community  debt,  and  his  appropriation  of  the  proceeds  to  discharge 
of  such  mortgage  for  which  the  executor  was  himself  primarily  liable. 
Nor  was  such  relief  so  incident  to  an  action  of  the  heirs  to  set  aside 
the  conveyance  and  remove  the  cloud  it  cast  upon  their  title  as  to 
support  such  jurisdiction.  The  Probate  Court  had  sole  power  to  deter- 
mine the  executor's  liability,  and  the  judgment  of  the  District  Court 
was  without  effect,  though  directed  to  be  enforced,  not  by  execution,  but 
by  certifying  it  to  the  Probate  Court  to  be  there  enforced  subject  to 
proper  offset  from  his  accounts  as  executor.  Id. 
'  7.  The  debt  of  an  executor  to  the  estate,  whether  incurred  before  adminis- 
tration or  arising  during  it,  is  a  matter  for  determination  in  the  pro- 
bate court,  and  not  to  be  adjudicated  in  a  suit  by  the  heirs  against 
him  in  another  tribunal.  Id, 
8.  A  holder  of  a  mortgage  on  land  belonging  to  an  estate  took  a  deed  thereto 
from  the  executor  in  consideration  of  the  extinguishment  of  his  debt, 
and  sold  the  growing  timber  on  the  land  to  other  parties.    The  heirs, 
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by  suit  in  the  District  Court,  set  aside  the  deed  to  the  mortgagee,  but 
they  and  the  purchasers  of  the  timber  consented  that  his  sale  thereof 
be  affirmed,  as  being  for  a  fair  price,  and  the  judgment  cliarged  the 
mortgagee  with  the  price  received  for  the  timber,  as  a  credit  on  the 
mortgage  debt.    Held: 

( 1 )  That  the  heirs,  by  their  consent,  could  not,  as  against  the 
mortgagee,  validate  the  sale  of  the  timber  while  setting  aside  the  execu- 
tor's deed,  and  compel  a  credit  of  the  price  realized  by  the  mortgagee 
upon  his  incumbrance,  in  the  absence  of  a  showing  of  equities  necessi- 
tating that  relief  for  their  protection,  such  as  insolvency  preventing 
the  mortgagee  from  answering  personally  and  proof  that  the  timber 
had  been  removed  from  the  land  and  would  not  return  to  the  estate 
on  the  executor's  conveyance  being  set  aside. 

(2)  That  if  the  proper  equities  to  support  such  a  decree  were 
shown,  the  relief  awarded  was  beyond  the  jurisdiction  of  the  District 
Court  in  such  action,  the  allowance  and  settlement  of  the  mortgagee's 
claim  and  proper  credits  being  a  matter  solely  within  the  jurisdiction 
of  the  Probate  Court.  The  same  was  also  >true  of  an  allowance  of  a 
commission  to  the  mortgagee  for  making  the  sale  of  the  timber.    Id. 

0.  The  District  Court  having  jurisdiction  over  the  main  question  involved, 

may  determine  in  tlie  same  action  all  incidental  questions  and  rights 
necessary  to  its  disposition,  but  only  those  so  necessary,  if  they  are  ques- 
tions which  by  themselves  are  exclusively  within  the  jurisdiction  of 
another  court,  such  as  matters  involving  settlement  of  estates  of  dece- 
dents on  which  administration  is  pending.  Id, 
10.  The  unauthorized  conveyance  of  incumbered  land  by  an  executor  to  the 
mortgagee  having  been  canceled  at  suit  of  the  heirs  in  the  District  Court, 
neither  the  heirs  nor  purchasers  of  the  timber  on  the  land  from  the 
mortgagee  could  complain  of  the  refusal  of  the  court  to  affirm  such 
sale  of  the  timber  and  credit  the  price  paid  on  the  mortgagee.  Such 
decree  was  not  necessary  as  an  incident  to  the  setting  aside  of  the  ex- 
ecutor's deed.  It  was  proper  to  leave  their  rights  resulting  from  the 
judgment  to  be  settled  by  the  Probate  Court.    Id, 

Bftoppel. 

Failure  to  list  assets.     See  Bankruptcy^  1. 
Between  parties  to  deed  only.    See  Deeds,  9. 

1.  It  is  an  essential  element  of  estoppel  that  a  false  statement  must  be  made 

with  the  intention  that  it  should  be  acted  on  by  another,  or  there  must 
be  a  reasonable  expectation  that  it  would  be  acted  on.  This  rule  ap- 
plied in  the  case  of  an  alleged  false  statement  made  by  a  claimant  of 
land  many  years  before  as  to  the  number  of  children  surviving  a 
former  owner,  the  husband  of  declarant,  and  held  not  sufficient  to  raise 
the  issue  of  estoppel.    Ragley-McWilliams  Lumh.  Co.  v.  Hare,  610. 

2.  The  issue  being  one  of  estoppel  in  pais,  it  is  not  essential  to  prove  that 

the  declarations  of  a  supposed  owner  to  the  effect  that  he  claimed  no 
Tight,  title  or  interest  iii  the  land  in  controversy,  were  made  directly 
to  a  prospective  purchaser  or  his  agent;  it  is  sufficient  if  it  appears 
that  the  declarant  intended  or  ought  reasonably  to  have  expected  that 
his  declaration  would  probably  reach  such  persons  in  general  who  con- 
templated buying  the  land  from  another.  Bender,  Eafecutrix  v.  Brooks, 
464. 

3.  Acts,  conduct  or  representations  of  a  person  which  do  not  influence  others 

to  act  upon  them  do  not  create  an  estoppel  against  him.  Where  it 
appeared  from  the  testimony  that  a  party  was  solely  induced  to  buy 
a  tract  of  land  from  one  person  by  the  declaration  or  another  that  he, 
the  latter,  did  not  claim  and  had  no  title  to  the  same,  it  was  error  for 
the  court  to  submit  to  the  jury  the  issue  of  estoppel  by  acts  or  non- 
action, there  being  no  evidence  raising  that  issue.    Id. 

4.  A  person  may  be  estopped  by  his  declarations  although  the  same  are 

made  under  a  mistake  of  fact.    Charge  considered  and  approved.    Id. 
6.  The  rule  that  an  actual  knowledge  of  Ihe  truth  is  indispensable  in  order 
to  create  an  estoppel  is  not  universal.     It  applies  in  full  force  only 
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in  cases  where  the  conduct  creating  the  estoppel  consists  of  silence 
or  acquiescence.  It  does  not  applv  where  the  party  sought  to  be  es- 
topped, although  ignorant  or  mistaken  as  to  the  real  facts,  was  in  such 
position  that  ne  ought  to  have  known  them,  so  that  knowledge  will 
be  imputed  to  him.  In  such  case  ignorance  or  mistake  will  not  prevent 
an  estoppel.  Nor  does  the  rule  apply  to  a  party  who  has  not  simply 
acquiesced  but  whose  affirmative  acts  and  words  have  thus  misled  an- 
other; nor  does  it  apply  in  cases  of  mere  acquiescence  where  the  ignor- 
ance of  the  real  facts  was  occasioned  by  culpable  negligence.    Id, 

ETldenoe. 

Notary's  certificate  conclusive.     See  Acknowledgment,  1, 

Custom,  to  prove  making  of  contract.    See  Contract,  20. 

Charge  on  weight  of.    See  Conversion,  1, 

To  show  participation  in  act.     See  Conversion,  2J. 

Entries  in  family  Bible.     See  Death,  1, 

Variance  in  description.     See  Deed,  4. 

Answer  not  responsive.     See  Deposition,  1, 

Failure  to  answer  questions.     See  Deposition,  2, 

Motion  to  suppress.     See  Deposition,  S. 

Admission  held  immaterial.     See  Harmless  Error,  1,  6, 

Where  trial  is  by  court.    See  New  Trial,  1;  Practice  on  Appeal,  4» 

Raising  issue  of  fact  as  to  execution.    See  Non  Est  Pactum,  1. 

Effect  of  overruling  demurrer.    See  Practice  in  Trial  Court,  5, 

Objection  not  made  in  trial  court.     See  Practice  on  Appeal,  1,  2. 

Proof  addressed  to  court.    See  Practice  on  Appeal,  S. 

Error  in  admission  held  harmless.     See  Practice  on  Appeal,  9. 

Opinion  of  attorney  as  to  title.     See  Specific  Performa/noe,  1, 

Abstract  of  title  to  land.     See  Bpedfio  Perfomuance,  2, 

Admitted  on  trial  de  novo.     See  Wills,  3. 

To  show  shortage  in  land.     See  Written  Instrument,  i. 

1.  There  is  no  rule  of  evidence  which  requires  a  witness  to  speak  with  such 

cKpressions  of  certainty  concerning  a  fact  as  to  exclude  all  doubt  in 
his  mind.  If  the  fact  is  impressed  on  his  memory,  but  his  recollection 
does  not  rise  to  positive  assurance,  it  is  still  admissible  to  be  weighed 
by  the  jury.    Southern  Kan.  Ry.  Co.  of  Tex.  v.  Butler,  617. 

2.  In  a  suit  by  a  passenger  against  a  railroad  company  for  damages   for 

permitting  its  passenger  coach  in  which  plaintiff  was  traveling  to  be 
and  remain  unheated  in  cold  weather,  the  defendant  offered  the  testi- 
mony of  its  conductor  to  the  effect  that  while  he  could  not  remember 
the  particular  date,  about  the  time  referred  to  by  plaintiff  some  one 
complained  about  the  coach  being  cold  and  it  was  his  recollection  and 
best  judgment  that  it  was  on  that  particular  trip  and  that  it  was 
the  plaintiff  who  made  the  complaint,  and  that  he  offered  to  assist 
her  into  a  warmer  coach,  but  she  refused  to  go.  To  this  testimony  the 
plaintiff  objected  on  the  ground  that  it  was  not  shown  positively  by 
the  witness  that  he  was  speaking  of  the  particular  day  in  question. 
Held,  the  court  erred  in  sustaining  the  objection.     Id. 

3.  Parol  evidence  is  always  admissible  to  explain  and  control  the  effect  of 

written  instruments  introduced  as  admissions  of  a  party  and  not  as 
contracts  passing  or  extinguishing  a  right  in  litigation.  Mitchell  v. 
Gulf,  C.  d  S.  F.  Ry.  Co.,  401. 

4.  In  trespass  to  try  title,   a  lease  to  plaintiff  of  land,  including  that  in 

controversy,  from  those  whose  title  was  afterwards  acquired  by  de- 
fendants, could  be  explained  by  parol  evidence  of  plaintiff  showing 
that  the  part  in  controversy  was  not  claimed  by  her  under  the  lease, 
but  by  a  different  right,  and  that  she  did  not  know  that  it  was  in- 
cluded in  the  leased  premises.  Id. 
6.  It  was  not  necessary  for  plaintiff  to  plead  fraud  or  mistake  in  a  lease, 
introduced  to  show  that  she  claimea  as  tenant  under  the  holders  of  a 
title  which  defendants  had  acquired,  in  order  to  entitle  her  to  intro- 
duce parol  evidence  showing  that  she  did  not  know  that  such  land  was 
incluoed  in  the  lease  nor  intend  to  claim  same  under  it.    /d, 
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6.  Where  the  testimony  of  a  witness  as  to  statements  and  transactions  be- 

tween  himself  and  a  third  party  is  merely  explanatory  of  his  subse- 
quent conversations  and  transactions  with  the  defendant,  said  testimony 
is  admissible  for  said  purpose.  Henderson  v,  Louisiana  &  T,  Lumh, 
Co.,  136. 

7.  Testimony  which  might  otherwise  be  subject  to  the  objection  that  it  was 

hearsay  might  be  admissible  to  show  that  a  party  had  knowledge  of  a 
material  fact.    Bender,  Executrix,  v.  Brooks,  464. 

8.  An  affidavit  in  support  of  a  motion  to  suppress  a  deposition  is  not  com- 

petent evidence  before  the  jury  of  the  facts  therein  stated.  Jtice,  Re- 
ceiver, V,  Ragan,  429. 
0.  While  a  citation  issued  out  of  a  District  Court  miffht  be  subject  to  the 
objection  that  it  is  not  the  best  evidence  of  the  allegations  and  admis- 
sions contained  in  the  petition  filed  in  the  case  in  which  the  citation 
issued,  it  would  not  be  subject  to  the  objection  that  it  is  hearsay.  The 
two  objections  are  not  the  same.    Blair  t?.  Boyd,  435. 

10.  When  a  map  or  plat  of  an  agreed  boundary  line  failed  to  show  the  marks 

made  upon  the  ground  at  the  time  it  was  run,  extiinsic  evidence  was 
admissible  to  identify  on  the  ground  the  line  delineated  on  the  plat. 
Testimony  as  to  the  footsteps  of  the  surveyor  is  as  admissible  in  such 
case  as  in  any  other.     Herman  v,  Fenn,  283. 

11.  Where  the  owners  of  adjoining  tracts  of  land  agree  that  the  dividing  line 

between  them  sliall  be  the  same  as  one  agreed  upon  by  former  owners 
of  the  tracts,  testimony  as  to  the  location  of  the  line  agreed  upon  by 
the  former  owners  would  be  material  and  relevant.    Id. 

12.  An  entry  on  the  books  of  an  architect,  made  by  his  employee,  as  to  the 

terms  of  an  order  for  plans  for  residences,  not  made  in  the  presence 
of  the  party  giving  the  order  nor  with  the  purpose  by  the  parties  of 
preserving  a  written  memorandum  of  their  agreement,  is  not  admis- 
sible, in  favor  of  the  architect,  as  evidence  oi  the  terms  of  the  con- 
tract. The  rule  admitting  "shop  books*'  in  evidence  is  confined  to 
entries  of  goods  sold  and  delivered  or  of  work  and  labor  performed. 
Luttrell  V.  Parry,  508. 

13.  Testimony  of  a  witness  as  to  the  ancient  appearance  of  a  family  bible, 

and  the  record  of  births  and  deaths  contained  therein,  considered  and 
held  not  subject  to  the  objections  that  the  testimony  of  the  witness 
was  not  the  host  evidence;  that  no  sufficient  predicate  had  b^n  laid 
for  the  introduction  of  secondary  evidence;  that  it  was  not  shown  by 
competent  and  legal  testimony  that  the  photographic  copies  of  said  rec- 
ords were  photographs  from  the  particular  bible  in  question  then  in 
the  possession  of  a  member  of  the  family;  and  that  it  was  not  shown 
that  said  photographs  were  exact  reproductions  of  said  records.  Ragley- 
McWilliams  Lumb.  Co.  v.  Hare,  509. 
14.  Where  it  appeared  from  the  evidence  that  a  certain  bounty  warrant  cer- 
tificate issued  in  1837  was  filed  in  the  Land  Ofiice  with  the  field  notes 
of  the  first  survey  thereunder  in  1856;  was  withdrawn  in  1857;  was 
again  filed  in  1860;  was  in  some  way  again  withdrawn;  that  a  survey 
was  made  under  it  for  an  assignee  thereof  in  1874  and  again  filed  in 
the  Land  Office  in  December,  1874,  with  the  field  notes  of  the  survey, 
and  that  it  had  remained  in  the  Land  Office  ever  since,  it  can  not  be 
said,  when  a  Land  Office  copy  of  said  certificate  is  offered  in  evidence 
as  an  ancient  instrument,  that  the  Land  Office  is  not  at  least  a  place 
where  one  would  naturally  expect  to  find  the  original  certificate,  or 
that  it  is  not  such  custody  as  affords  a  reasonable  presumption  of  the 
genuineness  of  the  certificate.     Jackson  v.  Nona  Mills  Co.,  142. 

16.  The  ground  of  suspicion  from  which  instruments  must  be  freed  before 
they  are  admissible  in  evidence  as  ancient  instruments,  refers  to  some- 
thing apparent  upon  their  face  or  shown  by  some  fact  directly  con- 
nected with  them,  and  not  to  extraneous  testimony,  which  is  for  the 
jury  in  passing  upon  their  genuineness  after  they  are  admitted.    Id. 

16.  When  a  reasonable  probability  is  established  that  a  paper  is  what  it 
purports  to  be,  the  question  of  genuineness  then  becomes  one  for  the 
jury,  and  the  paper  ought  to  go  before  them  with  the  evidence  im- 


Indbx.  685 

iTldeiLoe — Continued, 

peaching'  its  genuineness,  with  proper  instructions  from  the  court.    Id. 

17.  The  issue  being  as  to  the  admissibility  in  evidence  of  certain  transfers, 

endorsed  on  a  land  certificate,  as  ancient  documents,  evidence  considered 
and  held  insufficient  to  justify  the  trial  court  in  excluding  said  docu- 
snents  from  the  jury,  but  proper  for  the  jury  to  consider  in  passing 
upon  the  genuineness  of  the  documents.     Id, 

18.  Statements  by  an  injured  person  as  to  past  suffering  are  merely  hearsay; 

but  their  admission  is  here  held  no  ground  for  reversal,  since  the  same 
declarations  made  contemporaneously  with  the  suffering  were  proven 
by  another  witness.    Houston  d  T,  C,  R,  Co.  v.  Maxwelly  81. 

19.  In  a  suit  by  parents  against  a  railroad  company  for  the  negligent  killing 

of  their  son,  the  testimony  of  one  of  the  parents  as  to  a  conversation 
with  the  son  shortly  before  his  death  in  which  the  son  declared  his 
intention  to  assist  plaintiff  in  the  future  by  gifts  of  money,  was  com- 
petent evidence.     Bt.  Louis  8.  W.  Ry.  Co.  v.  Swey,  605. 

20.  A  witness  properly  qualified  by  experience  as  a  shipper  by  rail  between 

certain  points  may  testifv  as  to  the  usual  time  for  transportation,  on 
the  issue  of  negligent  delay  of  the  goods  by  the  carrier.     Kemendo  v. 
.  Fruit  Dispatch  Co.,  631. 

21.  So  a  witness  experienced  in  shipment  of  perishable  fruit  may  testify  as 

to  the  effect  of  leaving  open  tne  vents  in  a  fruit  car  in  warm  weather, 
and  in  freezing  weather,  in  anwser  to  hypothetical  questions  embracing 
substantially,  though  not  precisely,  the  facts  involved  in  the  case  on 
trial.     Id. 

22.  Testimony  of  a  witness  as  to  his  knowledge  of  the  schedule  of  the  trains 

on  a  certain  railroad,  considered,  and  held  sufficient  to  qualify  the 
witness  to  testify  as  to  the  times  when  said  trains  were  due  to  arrive 
at  and  leave  certain  stations  on  the  road.  Western  U.  Tel.  Co.  v. 
Gilliland,  185. 

23.  A  book  'entitled  ''Texas  &  Oklahoma  Railway  and  Hotel  Guide,''  purport- 

ing to  give  the  official  time  tables  of  various  railroads  in  Texas  and 
Oklahoma  was  properly  admitted  in  evidence  to  prove  the  train  sched- 
ules of  a  certain  railroad  in  Texas  when  supplemented  by  the  testi- 
mony of  a  railroad  agent  that  he  was  furnished  each  month  by  his  com- 
pany with  a  copy  of  the  book  for  his  guidance,  and  that  the  book 
was  recognized  by  railroad  people  as  bemg  a  reliable  and  authentic 
l^iae  for  time  tables  of  the  railroads  shown  therein,  including  the  road 
m  question.    Id. 

24.  Evidence  considered  and  held  sufficient  to  qualify  witnesses  to  give  their 

opinion  as  to  the  market  value  of  a  Shetland  pany  killed  by  a  train. 
Freemany  Receiver^  v.  Taylor,  393. 

25.  The  sufficiency  of  evidence  to  show  the  qualification  of  a  witness  to  testify 

as  to  market  value  depends  on  the  state  of  the  market  as  to  the  thing 
testified  about.  Where  this  can  be  shown  by  daily  sales  in  open  market 
at  the  place  in  question  and  the  price  fluctuates  from  day  to  day  the 
witness  must  know  the  definite  price  so  fixed  at  the  day  and  time.  Yet 
articles  may  have  a  market  value,  in  the  sense  that  purchasers  could 
be  found  for  them  at  such'  value,  though  sales  were  very  infrequent, 
and  upon  this  value  a  witness  may  be  qualified  to  give  an  opinion 
though  he  knows  of  no  sales  at  or  near  the  time  inquired  about.     Id. 

26.  The  mere  fact  that  a  witness  admitted  on  cross-examination  that  he  did 

not  know  of  any  sales  of  second-hand  household  goods  at  a  certain 
time  and  place,  would  not  necessarily  disqualify  him  from  testifying 
as  to  their  market  value  at  said  time  and  place.  He  may  have  known 
the  market  value  in  many  other  ways.  Chicago,  R.  I.  d  O.  Ry.  Co. 
V.  Clark ^  175. 

27.  The  issue  being  as  to  the  market  value  of  second-hand  feathers,  the  court 

erred  in  excluding  the  testimony  of  a  witness  as  to  such  value  who 
stated  that  although  he  had  never  bought  or  sold,  nor  seen  bought  nor 
flold  any  second-hand  feathers  at  the  particular  place  in  question,  yet 
he  knew  the  market  value  of  such  feathers  at  or  near  that  place  by 
having  received  the  market  quotations  for  the  same  covering  that  date 
and  place;  that  he  had  bought  and  sold  both  new  and  second-hand 
feathers  at  other  places  in  the  United  States  and  in  Mexico;  that  there 
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was  a  general  and  tolerably  stable  market  for  said  commodity  and 
practically  the  same  prices  obtained  all  over  the  United  States;  that 
the  market  quotations  are  acted  upon  by  dealers  in  different  parts  of 
the  country.    Id, 

28.  In  the  absence  of  evidence  showing  that  there  was  no  market  value  for 

animals  at  the  place  of  their  destination,  testimony  as  to  the  price 
paid  by  the  owner  of  such  animals  at  the  point  of  shipment  is  not 
admissible  for  the  purpose  of  discrediting  the  owner's  testimony  as  to 
what  would  have  been  the  value  of  the  animals  at  their  destination 
but  for  the  injuries  they  sustained  during  transportation.  Chicago,  R. 
I.  d  O.  Ry,  Co.  V.  Rogers,  603. 

29.  The  rule  that  a  party  will  not  be  permitted  to  impeach  the  general  repu- 

tation for  truth  of  a  witness  introduced  by  him,  does  not  preclude  the 
party  from  proving  the  truth  of  any  particular  fact  by  any  other  com- 
petent testimony  in  direct  contradiction  to  what  the  witness  may  have 
testified.  This  rule  applies  with  special  force  when  the  witness  sought 
to  be  contradicted  is  the  opposing  party  to  the  suit  and  therefore 
hostile  to  the  party  offering  his  testimony.    Hedges  v.  Slaughter,  324. 

30.  Judffnaent  reversed  because  of  action  of  the  trial  court  in  permitting  a 

plaintiff,  though  a  negress,  to  introduce  evidence  as  to  her  good  char- 
acter for  truth  and  veracity  when  the  same  had  in  no  manner  been 
attacked  by  the  defendant.    Houston  Elec.  Co.  v.  Jones,  281. 

31.  The  personal  appearance  of  one  claiming  to  have  been  hurt,  her  expres- 

sions of  suffering,  declarations  of  pain,  and  statements  as  to  the  parts 
of  the  body  injured,  constitute  original  evidence  of  the  fact  of  injury, 
but  not  as  to  how  the  injury  occurred.  Statements  of  the  plaintiff 
as  to  how  she  received  her  injuries,  when  not  of  the  res  gestae,  are  not 
competent  evidence.    Id. 

SxeontloB. 

Exemption  from  sale  on.  See  Homestead,  1-9. 
1.  A  mistake  in  the  Christian  or  baptismal  name  of  the  plaintiff  in  execu- 
tion is  more  than  a  mere  irregularity;  the  provision  of  the  statute 
requiring  the  name  of  the  plaintiff  in  the  judgment  to  appear  also  in 
the  execution,  is  mandatory;  therefore  a  sale  of  land  under  an  execu- 
tion in  which  the  Christian  or  baptismal  name  of  the  plaintiff  was 
erroneously  stated  to  be  John,  instead  of  James,  was  void.  Harkey  v. 
Day,  244. 

Ezeeutlon  Sale. 

Possession  retained  after.     See  Limitation,  12. 

Exeeutor. 

Who  is  also  joint  owner.    See  Deed,  1. 

Control  of  District  Court  over.     See  Estates  of  Decedents,  1-10. 

Acting  independently  of  control  of  court.    See  Estates  of  Decedents,  1—10; 

Independent  Executor,  1-5;  Wills,  7,  8,  9. 
1.  A  sale  of  land  belonging  to  an  estate  made  by  an  executor  without  order 

of  the  County  Court  or  power 'given  by  the  will  to  sell  without  order 

passed  no  title.     Berry  v.  Hindman,  291. 

Ezemptloni. 

From  execution.     See  Homestead,  1-9. 


As  to  usual  time  for  transportation.    See  Evidence,  20. 
On  shipment  of  perishable  fruit.     See  Evidence,  21. 
On  question  of  market  value.     See  Evidence^  UJIfrM^ 

Vallnre  of  Consideration. 

Defense  of  partial  failure.    See  Sales,  S» 
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Tallnre  of  Title. 

Plea  must  show  name  of  adverse  claimant.    See  Vendor  and  Purchaser,  S. 
Shortage  in  amount  of  land.    See  Vendor  and  Purchaser,  2,  4* 
Outstanding  lease.    See  Vendor  and  Purchaser,  5. 
Measure  of  damages.     See  Vendor  and  Purchaser,  6. 

m 

Federal  Court. 

Interstate  commerce.     See  Jurisdiction,  S>  S. 

Feet  of  Office. 

1.  The  Act  of  1897  repealed  the  Act  of  1881  with  reference  to  fees  of  county 
clerks  for  ex-oflScio  services,  and  thereafter  it  was  wholly  discretionary 
with  the  Commissioners'  Court  of  a  county  as  to  whether  compensa- 
tion for  such  services  should  or  should  not  be  allowed,  and  consequently 
no  action  would  lie  by  a  county  clerk  against  his  county  for  such  ser- 
vices when  the  Commissioners'  Court  had  rejected  his  claim  therefor. 
Justice  Talbot  dissents.     Navarro  County  v.  Howard,  335. 

Fenoei. 

Enclosure  without  use.     See  Limitation,  S, 
Enclosure  by   natural  barriers.     See  Limitations,  5. 

Filing. 

Of  bond  for  appeal.    See  Appeal,  S,  4* 

Of  account  to  fix  lien.     See  Mechanic's  Lien,  1. 

Of  supplemental  motion  for  new  trial.    See  New  Trial,  2. 

Of  land  certificate  with  surveyor.    See  Public  Lands,  4. 

Of  statement  of  facts.    See  Statement  of  Facts,  1. 

Findingt. 

Need  not  show  evidence.     See  Practice  in  Trial  Court,  -f. 
Attack  upon.     See  Practice  on  Appeal,  5,  6. 

Flag  Station. 

Failure  to  stop  train.    See  Carriers  of  Passengers,  2, 

Forcible  Entry  and  Detainer. 

1.  A  writ  directing  an  officer  to  place  a  party  in  possession  of  specified  land 

is  not  color  of  authority  for  placing  him  in  possession  of  other  and 
different  land,  and  one  in  peaceable  possession  of  such  other  land  and 
dispossessed  by  the  officer  executing  such  writ  may  have  it  restored  by 
action  of  forcible  entry  and  detainer.  Wyatt  v.  Monroe,  27  Texas,  269, 
distinguished.     Oranherry  v,  Storey ^  9. 

2.  In  an  action  of  forcible  entry  and  detainer  for  the  restitution  of  posses- 

sion of  land  from  which  plaintiff  had  been  evicted  by  an  officer  execut- 
ing a  writ  of  possession  in  favor  of  another,  it  was  a  question  of  fact 
to  be  determined  by  the  trial  court  whether  the  land  of  which  plain- 
tiff had  been  dispossessed  was  within  the  boundaries  described  in  the 
writ  of  possession.    Id, 

3.  Complainant  in  forcible  entry  and  detainer  may  amend  his  description  of 

the  premises  (Ochoa  v.  Garza,  1  W.  &  W.  C.  C,  sec.  939,  disapproved), 
and  objection  to  its  sufficiency  comes  too  late  when  made  for  the  first 
time  on  motion  for  rehearing  in  the  appellate  court.    Id. 

Fore<floiiire. 

Adjustment  of  equity.     See  Mortgage^  4. 
Remedy  for  conversion.     See  Mortgage,  7,  8. 

Foreign  Corporation. 

Actions  against.     See  Carriers  of  Ooods,  IS. 

Attempt  to  limit  liability.    See  Carriers  of  Goods,  19. 

Venue  in  actions  against.     See  Carriers  of  Ooods,  18;  Corporations,  8, 

Permit  to  do  business.    See  Corporations,  9, 


688  Indkz. 

Voreign  Law. 

Law  of  place  of  contract.     See  Camera  of  Ooods,  6, 
Contract  for  notice  of  claim.    See  Carriers  of  Goods,  8. 

Forfeiture. 

Conuningling  insured  property  with  other  stOck.    See  Insurance,  1,  ft,  S. 
Statements  as  to  other  insurance.    See  Insurance,  4« 

Vtaud. 

Notary's  certificate.     See  Acknowledgment,  i. 

In  pointing  out  land  conveyed.     See  Contract,  5. 

Issue  rendered  immaterial.    See  Deed,  13. 

Intent  that  statement  be  acted  on.     See  Estoppel,  1, 

Disclaimer  of  title.     See  Estoppel,  2, 

Statements  not  inducing  action.     See  Estoppel,  S. 

Representations  made  under  mistake.    See  Estoppel,  4,  5. 

Pleading  fraud  or  mistake.    See  Evidence,  5. 

In  agreement  as  to  attorney's  fees.    See  ^ote8  and  Bills,  6,  7,  8. 

As  defense  to -plea  of  waiver.    See  Vendor  and  Purchaser,  IS,  i^. 

1.  Equity  will  not  cancel  a  contract  or  relieve  against  its  enforcement  be- 

cause of  fraudulent  representations  inducing  it,  unless  the  complaining 
party  will  otherwise  be  prejudiced.     Boeldtkc  t?.  Horstman,  148. 

2.  Though  a  vendee  of  land  was  induced  to  make  the  purchase  by  fraudulent 

representations  that  an  outstanding  incumbrance  had  been  discharged, 
no  injury  demanding  rescission  of  the  contract  for  his  protection  ap- 
peared when  he  did  not  assume  personal  liability  for  its  payment  and 
its  lien  against  the  land  had  been  released  by  the  holder.    Id, 

Freight  Eates. 

Protection  of  through  rate.    See  Carriers  of  Goods,  4* 
Choice  of  form  of  contract.    See  Carriers  of  Goods,  5-8. 
For  interstate  traffic.     See  Jurisdiction,  3. 
Begulation  of.    See  Hailu>ays,  1-12. 

Faadaoiental  Error. 

Judgment  without  pleading.     See  Trespass  to  Try  Title,  7. 

Furnishing  Cars. 

Damages  for  delay  iii.     See  Carriers  of  Goods,  9. 
Contributory  negligence  of  shipper.    See  Carriers  of  Goods,  10. 

Gift. 

Of  community  interest  in  property.    See  Putative  Wife,  3. 

Quardianshlp. 

1.  The  procedure  prescribed  by  chapter  16  of  title  61  of  the  Revised  Statutes 

of  this  State  must  be  complied  with  before  a  nonresident  guardian  will 
be  entitled  to  remove  from  this  State  the  property  of  his  nonresident 
wards.     Hoffman  v.  Watkins,  Guardian,  622. 

2.  Article  2181,  Rev.  Stats.,  is  applicable  only  in  cases  where  the  estate  of 

a  decedent  has  been  administered  in  this  State  and  is  ready  to  be  parti- 
tioned among  the  heirs  and  distributees  of  the  estate,  and  the  provi- 
visons  of  article  2658  can  not  be  invoked  to  make  it  applicable  in  the 
case  of  nonresident  guardians  and  wards.     Id, 

3.  Letters  of  guardianship   have  no  legal  force  or  effect  beyond  the  terri- 

torial limits  of  the  State  in  which  they  are  granted;  hence,  a  guardian, 
as  such,  can  not  maintain  a  suit  in  one  State  by  virtue  of  letters  of 
guardianship  granted  by  the  Probate  Court  in  a  sister  State.    Id. 

4.  An  action  in  a  County  Court  to  review  and  correct  a  guardian's  account 

is  a  probate  proceeding  whether  it  be  entered  on  the  civil  or  probate 
docket  of  said  court,  and  an  appeal  from  the  judgment  entered  in  such 
action  lies  in  the  first  instance  to  the  District  Court  of  the  county 
and  not  to  a  Court  of  Civil  Appeals.  United  States  Fid.  d  Guar.  Co. 
V.  Buhrer,  372. 
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Harmleti  Error. 

Disclaimer  of  title  by  defendant.     8ee  Boundaries,  1, 
Surprise  by  new  pleading.     See  Continuanc€f  3. 

Charge  too  favorable  to  party  complaining.    See  Instructiona  to  Juries,  2. 
Withdrawal  of  erroneous  charge.    See  Instructiona  to  Juries,  3, 
Invited  error  in  charge.     See  Instructions  to  Juries,  Jf, 
Statement  of  plaintiff's  claim.     See  Instrttctions  to  Juries,  8,  11, 
Error  cured  by  verdict.    See  Instructions  to  Juries,  19;  Master  and  Ser- 
vant, 1, 
Not  affecting  verdict.    See  MiscondAUCt  of  Jury,  3, 
Admission  of  immaterial  evidence.    See  Practice  on  Appeal,  P. 
Trial  de  novo.    See  Wills,  3. 

1.  Admission  of  immaterial  evidence  is  not  ground  for  reversal  where  it 

could  not  have  prejudiced  the  party  complaining.    Witliff  v,  Biscoe,  125. 

2.  Error  in  overruling  special  exceptions  is  not  ground  for  reversal  where 

the  trial  was  before  the  court  and  no  evidence  was  admitted  in  sup- 
port of  the  allegations  excepted  to.     Mutual  Life  Ins,  Co,  v.  Ford,  412. 

3.  Error  in  overruling  a  special  exception  is  not  ground  for  reversal  where 

the  trial  being  without  a  jury  and  no  separate  findings  of  law  and 
fact  made,  it  does  not  appear  that  the  judgment  was  based  on  the  mat- 
ters excepted  to,  it  being  capable  of  support  on  other  grounds.    Id, 

4.  When  the  court  submits  to  the  jury  only  one  of  several  issues  pleaded,  the 

rulings  of  the  court  upon  exceptions  to  the  pleadings  on  the  other  is- 
sues become  immaterial.  Buffalo  Pitts  Co.  v,  StringfellouyHume  Hdu>, 
Co,,  49. 

5.  A  reference  in   the  charge   of  the  court  to  a  minor  who   sues  by  next 

friend,  as  the  "plaintiff,"  if  error  at  all  is  harmless  error  when  the 
charge  taken  as  a  whole  makes  it  unreasonable  to  suppose  that  the 
jury  were  misled  thereby.    Pecos  d  N.  T.  Ry,  Co.  v.  Trouper,  63. 

6.  Where  the  answer  of  a  witness  to  one   interrogatory  is   subject  to  the 

objection  that  it  is  not  responsive,  but  to  another  interrogatory  the 
same  answer  is  made  and  it  is  directly  responsive  thereto,  the  action 
of  the  court  in  overruling  the  objection  to  the  first  answer  becomes 
harmless  error.    Henderson  v,  Louisiana  d  T,  Lumh,  Co,,  130. 

Hearsay. 

Proof  of  knowledge.     See  Evidence,  7. 
Best  evidence.     See  Evidence,  9, 
Declarations.     See  Evidence,  18,  19,  31, 

Heirs. 

Executor  as  joint  owner.     See  Deed,  1. 
Partition  of  estate.    See  Estates  of  Decedents,  i-^. 
Control  of  District  Court  over  estate.    See  Estates  of  Decedents,  5-10, 
Surrender  of  control  over  estate.    See  Independent  Executors,  1-5, 
Rights  in  community  property.     See  Putative  Wife,  1. 
1.  Where  heirs  recover  land  of  their  ancestor,  conveyed  without  authority 
by  his  executors,  they  should  be  required  to  refund  so  much  of  the 
consideration  paid  as  went  to  discharge  debts  of  the  estate  subject  to 
which  they  inherited.    Parks  v.  Knox,  494. 

Heirthlp. 

Entries  in  family  bible.    See  Death,  1, 

Homestead. 

Partition  of.     See  Descent  and  Distribution,  1-4' 
Conveyed  to  use  as  security.     See  Innocent  Purchaser,  Jjf, 
Incumbrance  in  form  of  deed.     See  Limitation,  2. 
Preemption  claim.     See  Public  Lands,  1,  "2. 
1.  By   the   Constitution   of   this   State   there   is   exempt   to   the  head   of   a 
family  but  one  homestead,  which,  in  a  city  or  town,  may  consist  of 
lot  or  lots  contiguous  to  or  separated  from  each  other,  provided  they 
are  put  to  such  uses  as  contribute  to  the  enjoyment  of  the  home;  and 
Vol.  LXI  Civil— 44. 
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one  or  more  of  such  lotg  maj  be  devoted  to  the  calling  or  businefls  of 
the  head  of  the  family.     Harrington  i>,  Mafio,  610. 

2.  The  business  homestead  must  be  confined  to  one  place;  separate  and  dis- 
connected lots  can  not  be  appropriated  as  so  many  different  places  of 
business,  nor  for  purposes  auxiliary  to  the  main  business.  The  exemp- 
tion applies  to  only  one  business  and'  one  location.    Id. 

8.  While  lots  separated  from  the  residence  homestead  are  exempt  from  forced 
sale  if  they  are  put  to  such  uses  as  contribute  to  the  enjoyment  of 
the  home,  and  while  the  business  homestead  may  be  established  upon 
a  lot  or  lots  not  contiguous  to  the  residence  homestead,  yet  the  busi- 
ness of  the  head  of  the  family  must  be  confined  to  one  place  and  can 
not  be  conducted  upon  several  separate  and  disconnected  lots.    Id, 

4.  A  defendant  in  execution  was  a  school  teacher,  a  married  man,  the  head 
of  a  family,  and  owned  a  college  building  situated  in  a  town;  the 
college  grounds  and  campus  proper  consisted  of  a  tract  of  four  acres; 
on  a  different  lot,  which  was  separated  from  the  college  grounds  and 
campus  by  a  street,  were  three  large  dormitories  belonging  to  said  de- 
fendant and  used  by  him  to  room  and  board  a  large  number  of  pupils 
who  attended  his  school;  defendant  and  his  family  resided  in  one  of 
said  dormitories  and  took  their  meals  in  another,  with  the  pupils 
boarded  by  him.  Defendant  owned  six  other  lots,  all  of  which  were 
separate  from  the  college  lot  and  the  dormitory  lot  above  mentioned; 
on  some  of  said  six  lots  was  situated  another  large  dormitory  in 
which  a  number  of  defendant's  pupils  slept;  on  another  lot  was  a 
liouse  partly  occupied  by  a  gardener  who  cultivated  a  garden  on  said 
lots  from  which  vegetables  were  used  to  supply  defendant  and  his 
family  and  the  pupils  boarding  with  him;  still  other  of  said  lots  were 
used  as  a  baseball  ground.  Held,  only  the  lot  on  which  was  situated 
the  college  building  and  campus,  and  the  lot  on  which  was  situated 
the  dormitory  occupied  by  defendant  and  his  family  and  one  of  the 
lots  on  which  was  situated  the  vegetable  garden,  were  exempt  as 
homestead  from  execution  and  forced  sale.    Id, 

6.  Mere  intention  to  make  a  tract  of  land  a  part  of  the  homestead  is  not 
sufiicient  to  give  it  the  homestead  character.  Some  act  must  be  done 
evidencing  an  intention  to  use  it  for  or  in  connection  with  the  home 
place  for  the  comfort  or  convenience  of  the  family,  or  as  a  place  of 
business  for  the  head  of  the  family.  Evidence  staled  and  held  insuffi- 
cient to  make  a  certain  lot  a  part  of  a  homestead.    Id. 

6.  Evidence  stated,  and  held  to  sustain  a  conclusion  of  the  trial  court  that 

a  certain  portion  of  a  homestead  lot  had  been  segregated  from  and 
had  ceased  to  be  used  as  an  adjunct  to  the  family  residence,  and  hence 
was  subject  to  execution  and  sale  for  debt.  Blair  v.  Park  Bk.  d  Tr. 
Co,,  441. 

7.  The  principal  use  to  which  a  city  lot  is  put  must  be  looked  to  in  deter- 

mining whether  or  not  it  should  be  protected  as  a  part  of  the  home- 
stead. When  the  owner  of  an  urban  homestead  builds  a  business 
house  on  a  part  of  the  homestead  lot  for  the  purpose  of  renting  the 
same,  and  the  house  and  lot  are  devoted  to  that  purpose  and  use  prin- 
cipally, the  house  and  the  lot  occupied  by  it  lose  their  homestead  char- 
!  acter  and  exemption.    Id. 

8.  A  widow  may  mortgage  her  homestead  although  she  be  the  head  of  a 

family  of  minor  children.  McOee  v.  Tinner,  347. 
0.  A  husband  joined  bv  his  wife  conveyed  the  homestead  by  a  deed,  absolute 
in  form  but  void  as  constituting  an  attempted  mortgage,  reserving  a 
vendor's  lien  for  a  purchase  money  note  which  he  sold  to  an  innocent 
purchaser.  His  grantee,  carrying  out  the  scheme  to  fix  an  incumbrance 
on  the  homestead,  conveyed  the  land  to  another,  reserving  also  a  lien 
for  a  purchase  money  note,  and  this  was  substituted  for  the  first  note 
in  the  hands  of  its  holder.  He  also  executed  a  deed  to  a  trustee  with 
power  of  sale  to  secure  this  substituted  note.  The  holder  of  the  note 
nad  constructive  notice  of  the  rights  of  the  first  grantors  by  reason 
of  the  invalidity  of  the  attempted  incumbrance  of  their  homestead  at 
the  time  this  trust  deed  was  executed.     The  land  was  sold  under  the 


Indbz.  691 

Romeitead— Oon/iniied. 

power  and  bought  in  by  the  holder  of  the  note  on  his  debt.  Held, 
that  such  purchaser,  though  having  a  right  to  enforce  the  vendor's  lien 
innocently  bought,  could  not  claim  title  as  purchaser  at  the  sale  under 
the  powers  of  the  trust  deed,  as  against  suit  of  the  wife  to  recover 
the  land  as  her  homestead  unlawfully  conveyed.  Chamberlain  v.  Tram- 
mell,  650. 

Husband  and  Wife. 

Recovery  for  injury  to  wife.    See  Damages,  1-11. 
Interest  in  community  property.    See  Putative  Wife,  i--J. 

Identity.  ^ 

Question  of  fact.     See  Forcible  Entry  and  Detainer,  9. 

Impeachment  of  Witneti. 

Party's  own  witness.     See  Evidence,  29, 

ImproTementi. 

On  preemption  claim.     See  Public  Lands,  1, 

Inonmbranoe. 

Assumed  by  buyer  of  land.    See  Vendor  and  Purchaser,  8,  9. 

Indemnity. 

Between  wrongdoers.     See  Contract,  IS,  H,  15, 

Independent  Contraotors. 

Liability  for  negligence.     See  Cities,  S. 
Agreement  to  indemnify.    See  Contract,  15, 

Independent  Exeontor. 

Conveyance  of  property  by.    See  Estates  of  Decedents,  5-10. 
Creation  by  will.    See  Wills,  7,  8,  9, 

1.  When  executors   empowered   to   act   independently  of  the   Probate   Court 

make  a  distribution  of  any  portion  of  the  estate  and  deliver  posses- 
sion to  the  heirs  or  devisees,  they  lose  all  control  or  dominion  over  that 
portion  and  can  not  thereafter  administer  it  for  the  benefit  of  creditors. 
Parks  V.  Know,  493. 

2.  The   widow    of    a    decedent   and    another   being   joint    executors    of    his 

estate,  independent  of  the  control  of  the  Probate  Court,  they  and  her 
children,  his  heirs,  were  sued  by  his  children  by  a  former  wife  seek- 
ing to  recover  their  interest  as  heirs  of  decedent.  By  consent  of  all 
parties  a  distribution  of  the  estate  between  the  heirs  was  agreed  to 
and  judgment  entered  setting  aside  to  each  specific  property  as  his 
share  and  releasing  the  interest  of  the  estate  and  of  the  other  heirs 
therein,  certain  of  the  property  being  so  allotted  to  the  widow  and 
her  children  jointly  as  their  share  of  the  estate.  A  year  later  the 
executors  conveyed  a  tract  of  this  land,  set  apart  to  the  widow  and 
her  children,  to  others,  in  consideration  of  a  credit  on  a  debt  of  the 
decedent  which  had  been  reduced  to  judgment.  Held,  that  the  agree- 
ment and  judgment  effected  a  final  distribution  of  the  estate,  and  that 
thereby  the  executors  had  lost  the  power  to  administer  it  for  creditors, 
and  their  deed  did  not  convey  the  title  of  the  heirs  to  whom  the  tract 
had  been  set  aside  by  the  consent  decree.    Jd, 

3.  The  distribution  of  the  estate  by  consent  decree,  if  final  as  to  some  of 

the  parties,  must  be  final  as  to  all.  The  executors  could  not  be  di- 
vested of  control  without  their  consent;  but,  consenting  to  the  distribu- 
tion, they  could  not  resume  control  of  a  part  of  the  property  for  the 
purpose  of  paying  debts  without  injustice  to  the  party  to  whom  it  was 
awarded,  though  the  latter  would  take  the  same  subject  to  the  rights 
of  creditors  of  the  estate  to  call  on  him  for  contribution.    Id, 

4.  The  intent  of  the  executors  to  relinquish  control  of  the  estate  by  con- 

eenting  to  its  distribution  must  be  determined  from  the  legal  effect 
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of  their  acts  at  the  time.  Their  attempt,  a  year  later,  to  resume  con- 
trol by  mortgaging  or  conveying  the  land,  could  not  alter  the  effect, 
and  their  intent  must  yield  to  the  le^al  result  of  what  they  did.  Id, 
6.  The  independent  executors  having  a  right  to  consent  to  distribution  of 
the  estate^  such  distribution  by  a  decree  entered  in  pursuance  of  an 
agreement  by  them  and  the  heirs,  was  effective  without  reference  to 
the  validity  of  the  decree  as  a  judgment.    Id, 

iBdorsement. 

Action  against  indorser.     See  "Soies  and  Bilh,  i. 
Mistake  in  indorsement.     See  Xotes  and  BilU,  S,  i. 
Valuable  consideration.     See  Notea  and  Bills,  5. 

Infancy. 

Personal  injuries  to  child.     See  Damages,  16, 

Damages  to  parent  by  injury  to  child.    See  Damages,  17,  18,  19, 

Removal  of  estate  of  minor.     See  Quardianship,  1,  2. 

Capacity  (rf  guardian  to  sue.     See  Quardianship,  3, 

Review  of  guardian's  accounts.     See  Guardianship,  4, 

Negligent  injury  to  minor.     See  Negligence,  5-S,  21,  22,  24-27. 

Action  after  attaining  majority.     See  Wills,  6. 

Xnjuietion. 

1.  Even  if  a  district  judge  has  the  power  to  issue  a  writ  of  injunction  re- 
straining the  enforcement  of  a  judgment  rendered  by  a  County  Court, 
the  writ  should  be  made  returnable  to  and  tried  in  the  court  which 
rendered  the  judgment.  The  District  Court  has  no  jurisdiction  to 
finally  hear  and  determine  the  controversy.    Godfrey  v.  Lackey,  44. 

Xnjnriei  to  Person. 

Damages  recoverable.     See  Damages,  7-19, 
Allegations  of  injury.    See  Pleading,  II-I4. 

Injuries  Besnlting  in  Death. 

Damage  to  parents.     See  Damages,  17,  18,  19. 

"By  carrier  of  passengers.     See  Death,  2, 

Ability  to  contribute  to  parents.    See  Instructions  to  Juries,  H,  15, 

Survival  of  action.     See  Instructions  to  Juries,  16. 

Causal  connection  with  death.     See  Proximate  Cause,  i-^. 

Innocent  Pnrdiater. 

Deed  intended  as  mortgage.     See  Homestead,  9. 
Indorsement  by  mistake.     See  Notes  and  Bills,  S,  4, 
Valuable  consideration.     See  Notes  and  Bills,  5, 

1.  One  who  after  notice  of  a  prior  right  or  equity  discharged  a  debt,  for 

which  he  was  already  bound,  as  part  payment  for  land,  would  not 
necessarily  be  thereby  deprived  of  his  rights  as  innocent  purchaser  of 
the  land  for  value.     Whittaker  v.  McWhorter,  45. 

2.  As  against  the  owner  of  the  e<juitable  title  to  land,  a  purchaser  from 

the  holder  of  the  legal  title,  in  order  to  establish  a  plea  that  he  was 
a  purchaser  in  good  faith  has  the  burden  of  proving,  outside  of  the 
recitals  in  his  deed,  that  he  paid  value  for  the  land  and  that  he  pur- 
chased without  notice,  actual  or  constructive,  of  the  outstanding  equit- 
able title.     Low  V.  Gray^  487. 

3.  Actual  possession  of  land  by  a  tenant  is  notice  of  the  title  under  which 

the  tenant  holds.  This  rule  applied  as  against  a  plea  of  innocent  pur- 
chaser.   Id, 

4.  Where  a  widowed  mother  and  sister  conveyed  their  homestead  to  a  third 

party  for  the  purpose  of  enabling  their  son  and  brother  to  use  the. 
land  as  security  in  purchasing  another  tract  of  land  from  said  third 
party,  the  conveyance  was  valid  in  the  absence  of  evidence  that  the 
ffrantors  were  induced  to  execute  the  deed  by  fraud  on  the  part  of 
the  grantee.     McGee  v.  Tinner,  347. 
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XAttruetioi&i  to  Tnxles. 

Not  based  upon  pleading.    See  Assignment  of  Error,  2. 

Evidence  not  in  conflict.     See  Carriers  of  Goods,  5. 

Loss  by  inherent  defect.     See  Carriers  of  Goods,  11, 

Deviation  and  delay.     See  Carriers  of  Goods,  IJ^. 

Degree  of  care  required.    See  Carriers  of  Passengers,  1,  S,  4* 

On  weight  of  evidence.     See  Conversion,  i. 

Defect  only  in  omission.    See  Damages,  1. 

Injury  to  live  stock  in  transportation.     See  Damages,  5. 

Disability  and  loss  of  time.     See  Damages,  8,  9. 

Jury  exercising  general  knowledge.     See  Damages,  10. 

Diminished  earning  capacity  of  wife.    See  Damages,  11, 

Fact  inferentially  proved.     See  Damages,  H, 

Expectation  of  pecuniary  benefits.     See  Damages,  18, 

Directing  verdict.     See  Deed,  12,  IS, 

Suit  by  next  friend.    See  Harmless  Error,  5, 

Assumed  risk.    See  Master  and  Servant,  6, 

Act  in  scope  of  employment.     See  Master  and  Servant,  8, 

Discovered  peril.     See  Negligence,  1,  2,  2Ji, 

Withdrawing  issues  from  jury.     See  Negligence,  10,  11, 

Requesting  charge  to  cover  omission.     See  Negligence,  12, 

Refusal  of  requested  charge.     See  Negligence,  28, 

Allegations  and  proof.     See  Pleading,  12, 

Assuming  existence  of  fact.     See  Proximate  Cause,  4, 

Degree  of  care  required.     See  Telegraph  and  Telephone,  S,  4,  8,  9, 

Cause  of  strike  by  employees.     See  Telegraph  and  Telephone,  5. 

Absence  of  evidence.    See  Trespass  to  Try  Title,  5. 

Value  of  note  as  consideration.     See   Vendor  and  Purchaser,  11, 

1.  A  requested  instruction  is  properly  refused  when  argumentative  in  form. 

Kennedy  v,  Travis  County,  547. 

2.  An  appellant  can  not  complain  of  a  charge  which  was  practically  in  its 

favor  and  which  added  unnecessarily  to  the  burden  of  the  appellee  in 
making  her  case.    San  Antonio  d  A.  P,  Ry.  Co.  v.  Tracy,  575. 

3.  An  appellant  will  not  be  heard  to  say  that  it  was  prejudiced  by  the  ac- 

tion of  the  trial  court  in  withdrawing  an  erroneous  charge  which  had 
been  at  first  given  and  read  to  the  jury  at  appellant's  request.    Id, 

4.  An  appellant  can  not  complain  of  an  alleged  error  in  the  court's  charge 

when  he  requested  a  charge  containing  the  same  error;  and  the  fact 
that  the  special  charge  was  requested  for  the  purpose  of  correcting 
a  supposed  error  in  another  paragraph  of  the  main  charge  will  not 
avail  the  appellant  when  there  is  nothing  in  the  record  to  show  that 
the  trial  judge  was  informed  of  the  particular  purpose  of  the  requested 
charge.     Collier  v,  Robinson,  164. 

5.  There  is  no  error  in  refusing  requested  instructions  which   are  substan- 

tially embraced  in  the  charge  given.  Farmers  d  M,  Natl,  Bk,  v.  Hanks, 
380. 

6.  It  is  proper  to  refuse  a  requested  charge  when   the   instruction   therein 

contained  is  embraced  in  a  charge  already  given.  Charge  considered 
and  held  properly  refused  for  this  reason,  although  announcing  a  cor- 
rect principle  of  laV.     Hermann  v.  Fenn,  283. 

7.  It  is  proper  for  the  trial  court  to  refuse  to  submit  an  issue  which  is 

not  raised  by  the  evidence,  or  which  has  been  already  presented  by 
the  charge  of  the  court.  Rule  applied.  Chicago,  R,  I,  d  G,  Ry,  Co, 
V,  Rogers,  603.  . 

8.  A  statement  of  plaintiffs  claim  in  the  charge  as  one  for  present  injuries 

to  growing  crops,  plaintiff  claiming  decrease  in  probable  yield,  was 
not  misleading,  where  the  jury  were  also  referred  to  the  petition  for 
a.  full  statement  of  the  cause  of  action.  If  a  more  complete  state- 
ment was  desired  a  charge  thereon  should  have  been  prepared  and 
requested.    Missouri,  K,  d  T.  Ry.  Co.  of  Tea.  v,  Gilbert  d  Coker,  478. 

9.  An  introductory  statement  of  the  issues  presented  by  the  pleadings,  made 

in  a  charge  which  elsewhere  properly  submits  the  questions  of  fact 
arising,  can  not  be  considered  as  instructing  on  the  weight  of  evi- 
dence.   Gulf,  C.  d  B,  F,  Ry.  Co,  v.  Shults,  93. 
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10.  An  instruction  that  it  was  the  dutj  of  a  carrier  to  transport  the  goods 

in  a  reasonable  time  was  not  erroneous.     Id. 

11.  A  charge  which  refers  to  plaintiff's  pleading  for  the  acts  of  negligence 

to  be  considered  by  the  jury,  though  some  of  these  were  not  supported 
by  evidence,  was  not  prejudicial  to  defendant  where,  by  a  consideration 
of  the  entire  charge,  only  those  allegations  which  there  was  evidence 
to  establish  could  be  made  the  basis  for  recovery.    Id, 

12.  A  charge  that  the  measure  of  plaintiff's  damages   for  injury  to  cattle 

in  transportation  by  rail  was  the  difference  in  their  value  at  destina- 
tion at  the  time  and  in  the  condition  they  were  delivered  and  such 
value  if  properly  handled  and  transported,  was  not  erroneous  as  as- 
suming the  fact  of  delay  and  bad  handling,  where  by  previous  para- 
graphs of  the  charge  the  jury  coirid  only  consider  the  amount  of  dam- 
ages after  having  first  determined  the  fact  of  delay  and  negligent  hand- 
ling.   Id. 

13.  The  refusal  of  a  requested  instruction  is  not  ground  for  reversal  where 

the  issues  it  covers  were  properly  and  fully  submitted  by  other  por- 
tions of  the  charge.  Where  in  a  certain  contingency  the  charge  re- 
lieved one  defendant  from  liability,  he  could  not  complain  of  the  re- 
fusal of  his  requested  instruction  that  in  that  event  it  was  his  code- 
fendant  and  not  himself  who  would  be  liable.    Id. 

14.  In  a  suit  by  parents  for  the  negligent  killing  of  their  adult  married  son, 

a  charge  requested  by  defendant  upon  the  issue  of  the  financial  abil- 
ity, willingness  and  probability  of  the  son  contributing  to  the  sup- 
port of  plaintiffs  and  as  to  the  amount  of  such  aid,  considered,  and 
held  properly  refused  because  upon  the  weight  of  the  evidence  and  mis- 
leading, and  it  imposed  a  greater  burden  upon  the  plaintiffs  than  re- 
quired by  law  in  establishing  the  amount  of  aid  which  they  had  a 
right  to  expect  from  their  said  son.  St.  Louis  8.  W.  Ry.  Co.  17.  Huey, 
605. 

15.  It  is  proper  for  the  trial  court  to  refuse  to  give  a  special  charge  which 

is  in  substance  the  same  as  a  special  charge  already  given.  Special 
charges  upon  the  subject  of  the  financial  ability  of  a  son  to  contribute 
to  the  support  of  his  parents  and  the  probability  of  his  doing  so, 
considered,    and    held   substantially   the   same.     Id. 

16.  It  is  only  where  there  is  an  entire  absence  of  testimony  as  to  some  alle- 

gation in  plaintiff's  petition  necessary  to  recove/y,  or  where  the  facts 
proven  leave  no  room  for  ordinary  minds  to  differ  as  to  the  conclu- 
sions to  be  drawn  therefrom,  that  the  court  should  peremptorily  direct 
the  verdict  to  be  returned.  Evidence  considered  and  held  to  require 
a  submission  to  the  jury  of  the  question  whether  deceased  was  injured 
while  a  passenger  on  defendant's  railroad,  and  whether  her  death  was 
from  causes  other  than  such  injury,  tiie  suit  being  by  her  heirs  on  the 
right  of  action  accruing  to  deceased  and  surviving  to  them  by  statute. 
(Rev.  Stats.,  art.  3353a.)     Houston  d  T.  C.  R.  Co.  x>.  Maxwell^  80. 

17.  A  requested  charge  relieving  defendant  from  liability  if  the  disease  pro- 

ducing death  was  caused  by  a  personal  injury  held  properly  refused 
because  unsupported  by  evidence.    Id. 

18.  The  court  charged  the  jury  as  follows:     "You  will  not  allow  your  verdict 

to  be  influenced  by  the  ability  of  either  the  plaintiff  or  the  defendant 
to  pay  the  judgment  or  costs  of  suit,  but  you  are  expressly  limited 
to  the  actual  damages,  if  any,  actually  sustained  by  plaintifTs  wife 
by  reason  of  the  facts  alleged  in  his  petition,  .and  none  other."  Held, 
in  effect  a  charge  on  the  measure  of  damages,  and  not  subject  to 
the  objection,  when  read  in  connection  with  the  entire  charge,  that  it 
assumed  that  the  judgment  would  be  for  the  plaintiff.  Western  TJ.  Tel. 
Co.  V.  Oilliland,  186. 

19.  In  an  action  upon  a  promissory  note  the  parties  sued  alleged  that  they 

were  sureties  only;  that  the  plaintiff,  the  payee  in  the  note,  knew  that 
fact;  and  that  they  were  released  from  liability  by  reason  of  a  binding 
agreement  by  the  plaintiff  with  the  principal  in  the  note,  without  knowl- 
edge or  consent  of  defendants,  to  extend  the  time  of  payment  for  one 
year.    The  evidence  established  beyond  controversy  that  defendants  were 
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sureties;  that  plaintiff  knew  that  fact,  and  that  they  did  not  consent 
to  an  extension  of  time;  the  evidence  as  to  whether  or  not  there  had 
been  such  an  extension  granted  to  the  principal  as  would  release  the 
eureties,  was  conflicting.  The  court  submitted  to  the  jury  as  issuable 
facts  the  uncontroverted  facts  above  stated.  Held,  the  verdict  being 
for  the  plaintiff,  the  submission  of  said  facts  as  issues  was  reversible 
error.    Jackson  v,  Rollins,  162. 

Insurance. 

1.  The  authorities  holding  an   insurance  policy  forfeited  under  the  clause 

prohibiting  additional  insurance,  where  the  stock  of  goods  covered  is 
afterwards  commingled  with  another  stock  insured  under  other  poli- 
cies, considered  and  only  a  qualified  approval  expressed.  'Norwich  U, 
F.  ins.  8oc,  V.  Cheaney  Bros,,  220. 

2.  The  burden  of  proof  to  sustain  forfeiture  of  an  insurance  policy  by  the 

commingling  of  the  stock  covered  with  other  stock  separately  insured 
so  as  to  constitute  additional  insurance  on  the  former,  is  upon  the 
defendant  company.  Tlie  property  covered  by  both  policies  must  be  the 
same  to  work  a  forfeiture,  and  defendant  must  prove  such  comming- 
'ling  as  to  prevent  separate  identification.     Id. 

3.  Evidence  considered  and  held  not  sufficient  to  show  such  commingling  of 

stock  as  to  prevent  identification,  where  the  owners  of  an  insured 
livery  stable  stock  bought  out  another  stable  and  removed  the  first 
stock  thereto.    Id. 

4.  Insured  in  answer  to  a  question  in  the  application  as  to  insurance  in 

other  "companies  and  associations''  answered  that  he  was  insured  in 
one  named  and  in  no  others.  He  had  also  insurance  in  an  accident 
company  and  in  fraternal  and  local  benefit  societies,  which  was  not 
disclosed.  Held,  that  the  language  of  the  question,  being  selected  by 
the  insurer  who  could  have  made  his  meaning  clear,  should  be  con- 
strued most  strongly  against  him;  that  it  was  such  as  could  be  under- 
stood by  insured  as  not  including  accident,  fraternal  or  benefit  insur- 
ance; and  that  the  answer  did  not  necessarily  avoid  the  policy  for 
misrepresentation  by  injured.    Mutual  L.  Ins.  Co.  v.  Ford,  412. 

6.  Evidence  in  suit  on  an  insurance  policy  not  covering  death  by  suicide 
considered  and  held  not  to  show  conclusively  that  the  death  of  insured 
by  the  discharge  of  an  automatic  "safety''  pistol  in  his  own  hands, 
and  which  could  only  be  fired  by  pulling  the  trigger,  was  by  his  own 
voluntary  act,  rather  than  by  accident.     Id. 

6.  The  penalty,  in  damages  and  attorney's  fees,  imposed  by  article  3071, 
Revised  Statutes,  for  failure  of  an  insurance  company  to  pay  a  policy, 
accrues  only  after  demand.  A  formal  demand  for  payment  is  not  ren- 
dered unnecessary  by  the  beneficiary  submitting  to  the  insurer  proofs 
of  death,  nor  by  the  insurer's  refusal  to  pay  the  policy,  nor  by  the 
suit  brought  on  the  policy  and  for  the  statutory  penalties.    Id. 

Intent. 

As  to  boundaries  called  for  in  deed.    See  Deed,  10, 
Reformation  of  instrument.     See  Deed,  11,  12. 
That  false  statement  should  be  acted  on.    See  Estoppel,  1,  t. 
Insufficient  to  give  homestead  character.    See  Bomestead,  5. 

Interest. 

Failure  to  pray  for  recovery.     See  Pleading,  8. 

Interstate  Commeroe. 

Permit  to  do  business.     See  Corporations,  9. 
Act  regulating.     See  Legislative  Power,  1. 
Freight  rates  upon.    See  Railroads^  6-12. 

Itttoxlcatiner  Lienor. 

Action  cm  dealer's  bond.    See  Res  Ad  judicata,  2,  $. 
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IiiTited  Error. 

Can  not  be  complained  of.    See  Inatruetiona  to  Juries,  t. 

Joinder. 

Connecting  lines  of  railway.     See  Parties,  i. 

Of  landlord  and  tenant  for  injuries  to  crops.    See  Partiee,  2. 

Of  actions  in  contract  and  tort.    See  Pleading,  4* 

Joint  Tenants. 

Conveyance  by  metes  and  bounds.     See  Partition,  1, 

Joint  Wrongdoers. 

Agreement  for  indemnity.    See  Contracts,  IS,  H, 

Jndges. 

Urging  jurv  to  agree.    See  Practice  in  Trial  Court,  2. 

Findings  of  fact  not  of  evidence.    See  Practice  in  Trial  Court,  4* 

Trying  cause  without  jury.    See  Practice  on  Appeal,  4,  5. 

Exceptions  to  conclusions.     See  Practice  on  Appeal,  6, 
1.  One  district  judge  upon  the  simple  request  of  another  district  judge  may 
lawfully  sit  and  try  cases  pending  m  the  court  of  the  latter.    'No  rea- 
son or  excuse  for  the  failure  or  refusal  of  the  regular  judge  to  preside 
need  exist  or  be  assigned.     Marx  v.  Weir,  520. 

Jmdgmoit. 

Amount  of  foreclosure.    See  Attachment,  1. 
Conforming  to  pleading.    See  Boundariee,  S. 
Description  of  land.    1^  Boundaries,  i. 
Unsupported  by  pleading.    See  Default,  1 ;  Pleading,  £. 
Collateral  attack  on.    See  Eminent  Domain,  S, 

Jurisdiction  of  Probate  and  District  Courts.    See  Estates  of  Decedents,  6-8. 
Distributing  estates.     See  Independent  Executor,  2,  S,  5. 
Construction  of  pleading.    See  Pleading,  1, 
-Notwithstanding  verdict.    See  Practice  in  Trial  Court,  6. 
Rendition  on  appeal.    See  Practice  on  Appeal,  10,  11, 
Reformation  on  appeal.     See  Practice  on  Appeal,  12. 
Costs  on  reformation.     See  Practice  on  Appeal,  IS. 
Reformed  on  remittitur.    See  Practice  on  Appeal,  H,  15, 
Matters  not  determined  by.    See  Res  Ad  judicata,  1,  2,  S. 
When  becoming  final.    See  Statement  of  Facts,  S. 
Construction  of  will.    See  Wills,  5. 

1.  Without  express  statutory  authority  for  such  action,  courts  can  not,  at 

succeeding  terms,  make  orders  affecting  judgments  rendered  at  former 
terms,  except  perhaps  to  correct  some  omission  or  error  in  the  min- 
utes of  the  former  term.     Freeman,  Receiver,  v.  Tetter,  560. 

2.  A  judgment  by   consent  cures  all   errors   except  those  resulting  from   a 

lack  of  jurisdiction  in  the  court,  and  those  also,  so  far  as  jurisdiction 
can  be  conferred  by  consent.  Such  judgment  is  not  rendered  void  by 
the  fact  that  the  relief  afforded  goes  beyond  what  was  sought  by  the 
pleadings.     Parks  v.  Knox,  494. 

3.  A  ludgment  by  consent  distributing  lands  of  an  estate  to  the  widow  and 

her  two  children  jointly  in  fee  simple  gave  each  an  equal  undivided 
one-third  interest  therein,  irrespective  of  their  rights  under  the  will, 
which  was  eliminated  from  consideration  by  the  consent  decree.    Id, 

Juries. 

Admissibility  of  ancient  instruments.    See  Evidence,  15,  16,  17, 
New  trial  for  misconduct  of.    See  Misconduct  of  Jury,  1,  2,  S. 
Judge  urging  jury  to  agree.     See  Practice  in  Trial  Court,  2, 
1.  On  the  trial  of  a  suit  against  a  railroad  company  for  damages  for  per- 
sonal injuries,  the  plaintiff  was  allowed  to  ask  the  jurors  on  voir  dire, 
if  for  any  reason  they  would  be  unwilling  to  render  a  verdict  for  full 
and  fair  compensation  if  they  found  in  favor  of  plaintiff,  and  if.  they 
found    for    him    would    tliere    be    any    disposition    to    give    him    less 
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than  full  compensation  under  the  evidence?  Held,  said  questions  were 
not  subject  to  the  objection  that  they  had  a  tendency  to  commit  the 
jury  to  a  verdict  for  a  large  compensation.  Rice,  Receiver,  v,  Ragan, 
429. 

2.  The  fact  that  a  juror  who  served  in  the  trial  of  a  case  was  under  indict- 

ment for  a  felony  affords  no  stronger  reason  for  granting  a  new  trial 
than  if  he  was  subject  to  any  of  the  other  disqualifications  mentioned 
in  art.  3139,  Rev.  Stats.;  they  are  of  equal  importance.  It  is  too 
late  after  the  trial  to  raise  a  question  as  to  the  qualification  of  a  juror. 
Senaheimer  v.  Edw.  Weil  Co.,  210. 

3.  A  jury  is  not  bound  to  accept  as  true  the  testimony  of  a  witness  although 

there  be  no  direct  testimony  contradicting  him.  j8f^.  Louis,  8.  F*  d  T, 
Ry.  Co,  V.  Bolen,  339. 

Jvrlidlotion. 

Dependent  on  amount.    See  Amount  in  Controversy,  1,  2. 

Notice  of  appeal.     See  Appeal,  1, 

Certificate  of  transcript.     See  Appeal,  2. 

Time  of  filing  bond.     See  Appeal,  S. 

Failure  of  justice  to  transmit  transcript.     See  Appeal,  4. 

To  try  election  contest.     See  Elections,  1. 

Notice  of  contest.     See  Elections,  S, 

Of  District  CJourt  over  estates.    See  Estates  of  Decedents,  5-9, 

To  review  guardian's  accounts.    See  Ouardianskip,  i. 

To  enjoin  county  court  judgment.    See  Injunction,  1. 

Correction  of  orders  at  former  term.    See  Judgment,  1. 

Suit  by  nonresident  against  foreign  corporation.    See  Transitory  Action,  i. 

Action  to  probate  will.     See  Wills,  1. 

Construction  of  will  not  probated.    See  Wills,  5, 

1.  One  who  owns  a  controlling  interest  in  a  railroad  in  this  State  has  such 

property,  or  rights,  or  credits  within  the  State  as  would  give  the  State 
courts  jurisdiction  in  a  suit  against  such  owner.  Southern  Poo.  Co. 
V.  Blake,  396. 

2.  Whether  a  case  falls  within  the  jurisdiction  of  the  Federal  Courts  is  to 

be  determined  by  the  averments  of  the  petition,  and  not  by  the  Fed- 
eral questions  presented  defensively  in  the  answer  of  defendant.  St. 
Louis,  8.  F.  d  T.  Ry.  Co.  v.  Roff  Oil  Co.  d  C.  Co.,  190. 

3.  The  State  courts  have  jurisdiction  to  interpret  a  tariff  established  and 

published  by  a  railroad  company  though  it  concerns  interstate  trafQc 
and  is  established  and  required  by  the  Act  of  Congress.    Id, 

4.  A  Federal  Court  sitting  in  matters  of  bankruptcy  in  the  State  of  Louisiana 

in  1843  did  not  have  jurisdiction  of  lands  situated  in  Texas,  then  a 
republic;  and  a  sale  of  such  land  by  an  assignee  in  bankruptcy  under 
orders  of  said  court  conveyed  no  title.    Chaison  v,  McFaddin,  536. 

Knowledge. 

Of  limitations  on  agent's  authority.     See  Agency,  S. 

That  broker  acted  for  both  parties.    See  Agency,  1,  2. 

Of  provision  of  contract  when  signed.     See  Contract,  6, 

Of  quantity  and  quality  sold.    See  Contract,  9. 

Exercise  of  general  knowledge  by  jury.    See  Damages,  10. 

Necessary  to  create  an  estoppel.     See  Estoppel,  5. 

Of  what  was  included  in  lease.     See  Evidence,  4,  5, 

Evidence  to  shoW.    See  Evidence,  7. 

Notice  of  prior  equity.     See  Innocent  Purchaser,  1. 

Burden  of  proving  absence.     See  Innocent  Purchaser,  2, 

Possession  as  notice.     See  Innocent  Purcluiser,  S. 

Indorsement  under  mistake  of  fact.    See  Notes  and  Bills,  S,  4,  5. 

Of  probable  effect  of  message.    See  Telegraph  and  Telephone,  2. 

Laborer. 

Proceedings  to  fix  lien.    See  Mechanic's  Lien,  1. 
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Land  Affent. 

Variance  between  allegation  and  proof.    See  Pleading,  10, 

1.  Agents  for  the  sale  of  land  were  entitled  to  the  commissions  agreed  upon 

when  they  procured  a  purchaser  able  and  willing  to  buy  on  the  owner's 
terms,  but  who,  after  agreeing  to  take  the  land,  refused  to  carry  out  the 
purchase  because  the  seller  could  not  give  possession  by  reason  of  hav- 
ing made  a  lease  of  the  premises  to  another.    Willaon  v,  Crawford,  580. 

2.  A  land  agent  having  negotiated  a  sale  for  part  cash  and  notes  secured 

by  vendor's  lien,  agreed  that  his  commission  might  be  paid  out  of  the 
first  purchase  money  note  (or,  as  he  claimed,  on  its  maturity).  The 
purchaser  was  unable  to  meet  the  note  when  due  and  reconveyed  the  land 
to  the  vendor  on  the  latter's  agreement  to  a  rescission  and  surrender 
•of  his  notes.  Held,  that  the  vendor  became  liable  thereby  to  the  land 
agent  for  his  commission.    Id, 

3.  A  land  agent  negotiating  for  the  owner  a  sale  of  land  with  knowledge  that 

an  outstanding  lease  would  prevent  immediate  possession  by  the  pur- 
chaser, would  not  earn  his  commission  except  by  presenting  a  buyer 
willing  to  take  it  subject  to  such  lease.  But  possession  of  the  land  by 
a  tenant  of  the  owner  would,  it  seems,  be  constructive  notice  to  such 
agent  only  of  the  tenant's  rights  for  the  current  year,  not  of  an  un- 
recorded lease  for  a  year  in  addition.  At  least  the  burden  of  prov- 
ing notice,  and  possession  by  the  tenant  as  constructive  notice,  was  on 
the  defendant  resisting  the  action  for  recovery  of  commissions,  he  hav- 
ing authorized  the  negotiation  of  a  sale  without  qualifications.     Id. 

4.  Land  agents  are  entitled  to  their  commissions  when,  through  the  medium 

of  the  telegraph,  they  procure  a  pucchaser  who  is  ready,  able  and  will- 
ing to  buy  the  land  offered  him,  and  who  within  the  time  stipulated 
by  the  owner  of  the  land  for  an  acceptance  of  the  proposition  delivers 
to  a  telegraph  company  an  answer  accepting  the  same.  That  the  mes- 
sage was  not  delivered  by  the  telegraph  company  to  the  agents  or 
the  owner  until  after  the  time  stipulated,  is  immaterial.  And  this  is 
true  whether  the  two  telegrams  constitute  an  enforceable  contract  or 
not.  Western  U,  Tel,  Co,  v,  Connell  Yd,  Co,,  168. 
6.  A  land  agent  has  such  a  beneficial  interest  in  the  matter  as  will  en- 
title hini  to  maintain  an  action  against  a  telegraph  company  for  dam- 
ages when  the  negligence  of  the  company  in  transmitting  a  message 
from  an  intending  purchaser  causes  the  agent  to  lose  his  commissions  on 
a  sale.    Id, 

6.  A  land  agent  has  no  cause  of  action  against  a  telegraph  company  for  loss 

of  commissions  on  the  sale  of  land,  alleged  to  have  been  caused  by 
negligent  delay  in  delivering  a  message  of  acceptance  from  an  intend- 
ing purchaser,  when  in  fact  and  in  law  the  agent's  cause  of  action 
against  his  principal  is  complete  and  in  no  manner  affected  or  impaired 
by  the  delay  in  delivering  the  message.    Id. 

7.  A  land  agent  negotiated  a  contract  for  the  sale  of  land,  the  purchaser 

depositing  an  advance  cash  payment,  by  the  terms  of  which,  in  the 
event  that  the  purchaser  accepted  the  title  of  the  seller  or  defects 
therein  pointed  out  by  him  were  remedied  and  the  purchaser  thereupon 
failed  to  make  the  further  cash  payment  and  execute  his  notes  for  the 
deferred  payments  provided  for  by  the  terms  of  the  contract,  the  seller 
should  retain  the  cash  deposit  so  made  as  his  liquidated  damages  for 
the  purchaser's  default  and  the  contract  should  be  in  all  things  ter- 
minated. Held,  that  the  agreement,  on  account  of  such  stipulation, 
evidenced  no  completed  or  absolute  contract  to  purchase,  and,  the  pur- 
chaser failing  to  comply,  the  agent  was  not  entitled  to  recover  from  the 
owner  the  commissions  promised  him  for  making  a  sale  of  the  land.  | 

Moss  &  Raley  v.  Wren,  102  Texas,  567,  followed.    Rankin  v.  Christ,  484.  | 

Land  Certlflcate. 

Admissibility  as  ancient  instrument.    See  Evidence,  H^17, 
Presumption  as  to  location.    See  Public  Land,  S,  4^ 
1.  The  action  of  the  Land   Commissioner  in  issuing  a  duplicate  certificate 
upon  a  false  afiidavit  as  to  loss  of  the  original  would  not  destroy  the 
original,  and  the  owners  of  the  original  certificate  would  have  the  right 
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to  accept  the  location  of  the  duplicate,  and  in  equity  would  be  entitled 
to  recover  the  land.    Jackson  v,  Nona  Mills  Co,,  142. 

Landlord  and  Tenant. 

Possession  by  tenant.    See  Land  Agent,  3;  Notice,  i. 
Admission  of  tenancy.     See  Limitation,  9. 
Action  for  injury  to  crops.    See  Parties,  2,    . 

Lease. 

Of  county  school  land.     See  Counties,  IS, 

Legislative   Power. 

1.  A  legislative  Act  having  once  gone  into  effect  as  a  law  could  not  be  re- 
pealed or  suspended  by  a  joint  resolution  of  the  legislative  body.  This 
rule  applied  to  the  Act  of  Congress  of  June  29,  1906,  regulating  com- 
merce.   Southern  Pac,  Co.  v.  Meadors  d  Co.,  35. 

Lien. 

Amount  of  foreclosure.     See  Attachment,  1. 

Foreclosure  on  attached  property.    See  Attachment,  Jj. 

Attempted  mortgage  of  homestead.     See  Homestead,  9. 

Money  paid  in  discharge  of.    See  Limitation,  16. 

In  favor  of  laborer.    See  Mechanic's  Lien,  1. 

Mortgage  of  chattels.     See  Mortgage,  1-S. 

For  purchase  money  of  land.    See  Vendor  and  Purchaser,  8-18, 

Limitation. 

Possession  under  registered  deed.    See  Deed,  S. 
SuiBciency  of  verdict.     See  Trespass  to  Try  Title,  8. 

1.  The  statute  of  limitation  of  four  years  governing  an  equitable  action  to 

cancel  deeds  (Rev.  Stats.,  art.  3358)  has  no  application  to  a  suit  in 
trespass  to  try  title  to  recover  land  held  in  trust.    Watson  v.  Harris,  263. 

2.  An  action  in  trespass  to  try  title  to  recover  the  homestead  on  which  plain- 

tiffs had  attempted  to  place  an  incumbrance  under  the  form  of  an 
absolute  deed,  was  an  action  to  recover  the  land,  not  one  in  equity  to 
cancel  the  deed  and  redeem,  and  was  not  subject  to  the  limitation  ap- 
plicable to  the  latter  form  of  action.     Chamberlain  v.  Trammell,  651. 

3.  The  mere  fencing  of  land  without  the  actual  use  thereof  in  some  manner 

is  not  such  actual  possession  as  will  ripen  into  title.  Hermann  v. 
Fenn,  283. 

4.  Evidence  stated,  and  held  sufficient  to  stpport  a  finding  that  defendants 

had  such  actual  possession  of  the  land  in  controversy  as  would  support 
their  plea  of  limitation.    Id. 

5.  The  fact  that  land  is  enclosed  partly  by  natural  barriers,  such  as  bayous, 

rivers  and  marshes,  will  not  prevent  the  running  of  the  statute  of  limi- 
tation of  five  years,  provided  such  barriers  together  with  fences  make 
an  effective  and  substantial  enclosure,  and  are  sufficient  to  denote  to 
an  ordinary  observer  that  they  were  relied  on  for  making  an  enclosure. 
Chaison  v.  McFaddin*5S7. 

6.  Evidence  considered  and  held  sufficient  to  raise  an  issue  of  title  by  limi- 

tation under  the  ten  years  statute,  the  party  in  possession  claiminfir 
under  a  deed  duly  recorded  and  defining  the  boundaries  of  one-fourth 
of  a  league,  and  the  court  therefore  erred  in  instructing  a  verdict 
against  such  claimant.    Id. 

7.  When  a  tract  of  land  has  been  partitioned  between  several  owners,  sub- 

sequent possession  of  one  of  the  subdivisions  for  ten  years  will  not  give 
the  occupant  title  by  limitation  to  any  portion  of  the  160  acres,  claimed 
by  him  under  the  ten  years  statute  which  extended  over  upon  another 
subdivision  and  which  was  not  within  the  boundaries  of  the  particular 
subdivision  on  which  his  enclosures  were  situated,  and  of  which  he 
held   no   actual   possession.     Mayhan  v.   McManus,  628. 

8.  The  boundaries  of  a  tract  of  160  acres  claimed  under  the  ten  years  statute 

of  limitation  confiicted  with  a  tract  of  100  acres  sold  by  the  owner. 
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out  of  a  larger  tract,  and  aUo  extended  over  upon  the  land  of  another 
and  different  owner;  the  actual  possession  and  enclosures  of  the  ad- 
verse occupant  of  the  160  acres  was  confined  to  that  portion  of  the  land 
included  within  the  conflict  with  the  100-acre  tract.  Held,  the  adverse 
possession  could  not  be  extended  by  construction  beyond  the  boundaries 
of  the  100-acre  tract.  Id, 
9.  In  an  action  of  trespass  to  try  title  wherein  the  defendants  claimed  title 
under  the  ten  years  statute  of  limitation,  to  160  acres  of  the  land  sued 
for,  evidence  considered  as  to  admissions  by  defendants  that  they  were 
not  holding  the  land  adversely  to  the  true  owner,  and  held  suSficient 
to  sustain  a  finding  by  the  court  against  the  plea  of  limitation.  Hen- 
derson  v.  Louisiana  d  T.  Lurhh.  Co.,  136. 

10.  Intimated  that  the  occupancy  of  land  under  the  belief  that  it  was  public 

land  and  with  the  intention  of  preempting  it,  would  not  be  such  ad- 
verse possession  against  the  owner  as  would  vest  title  in  the  occupant 
under  the  statute  of  limitation.    Id, 

11.  On  the  issues  of  the  sufficiency  of  the  evidence  to  support  a  plea  of  five 

years  limitation,  the  case  of  Bender  v.  Brooks,  103  Texas,  329,  fol- 
lowed.    Bender,  Execuiriw^  v.  Brooks,  464. 

12.  A  judgment  debtor  whose  land  is  sold  under  execution  but  who  retains 

possession  for  ten  years  thereafter,  may  thereby  acquire  title  to  the 
same  as  against  the  purchaser  at  execution  sale.    Blair  v.  Boyd,  435. 

13.  If  an  occupant  of  a  larger  tract  of  land  claiming  title  by  limitation  to 

160  acres  thereof  fails  to  show  that  he  has  held  adverse  possession  of 
the  specific  tract  claimed  by  him  for  ten  years,  and  also  fails  to  show 
that  it  would  be  fair  and  just  to  his  co-owners  to  have  the  specific 
160  acres  claimed  by  him  set  apart  to  him  by  the  court,  he  would  never- 
theless be  entitled,  under  proper  pleadings^  to  have  the  court  designate 
and  set  apart  to  him  such  160  acres  as  the  equities  and  justice  of 
the  case  required.  This  might  be  done  by  the  court  itself  if  the  evi- 
dence warranted  it,  or  by  tne  appointment  of  commissioners  of  parti- 
tion.    Louisiana  d  Tex,  Lumh,  Co,  v.  Bteicart^  255. 

14.  Evidence  as  to  possession  of  land  by  successive  claimants,  considered,  and 

held  sufficient,  although  accompanied  with  much  swapping  and  trading 
and  with  little  formality,  to  warrant  the  court  in  instructing  a  verdict 
for  the  defendants  under  their  plea  of  limitation  of  ten  years.  Dax>is 
v,  Adams,  223. 

15.  Evidence  as  to  occupancy  of  land  considered  and  held  insufficient  to  show 

such  continuous  adverse  possession  by  the  defendant  and  his  predecessors 
in  title  as  would  authorize  the  submission  of  the  issue  of  title  by 
limitation  under  the  ten  years  statute.     Id, 

16.  The  statute  of  two  years  limitation  will  bar  an  action  for  money  paid 

upon  land  or  in  discharge  of  liens  thereon  when  the  payments  were 
made  without  the  knowledge  or  consent  of  the  grantee  and  were  purely 
voluntary.    Erp  v,  Meackem,  71. 

Liquor  Dealer. 

Action  on  bond.     See  Res  Adjudicaia,  2,  3, 

m 

Llqnldated  Damages. 

Agreement  not  for  mere  penalty.    See  Contracts,  11,  18,  19. 
Cash  deposit  on  sale.    See  Land  Agent,  7, 

live  Stock. 

Delay  in  furnishing  cars.     See  Carriers  of  Goods,  9, 
Shipper's  contributory  negligence.     See  Carriers  of  Goods,  10.  . 
Injury  in  transportation.     See  Damages^  5,  6, 
Proof  of  market  value.    See  Evidence,  28, 

Location  and  Survey. 

Presumption  as  to  application.     See  Public  Land,  S, 
Filing  certificate  with  surveyor.    See  Public  Land,  4. 
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Presumption  of  receipt.    See  Voiice,  2. 

Karket  Value. 

Proof  of.    See  Evidence,  24-$9, 

Xaster  and  Seirant. 

Hired  teams.    See  Cities,  2-4, 

Agreement  to  indemnify.    See  Contracts,  IS,  H,  15. 

Injuries  resulting  in  death.    See  Death,  2, 

1.  Where,  in  a  suit  by  an  employee  against  a  railroad  company  for  per- 

sonal injuries  received  in  the  Territory  of  New  Mexico,  the  court  charged 
the  jury  to  find  for  the  defendant  if  plaintiff  was  guilty  of  negligence 
causing  or  contributing  to  his  injury,  and  to  find  for  defendant  if  de- 
fendant was  not  guilty  of  negligence,  and  the  verdict  was  /or  the  plain- 
tiff, the  defendant  can  not  complain  that  it  was  injured  by  the  failure 
of  the  court  to  try  the  case  under  and  to  charge  the  jury  upon  the 
Act  of  Congress  known  as  the  Employers'  Liability  Act,  then  in  force 
in  said  Territory,  whereby,  the  jury  would  have  been  permitted  to  pass 
upon  comparative  degrees  of  negligence.  The  jury  must  have  found 
that  the  plaintiff  was  guilty  of  no  negligence.  Atchison,  T.  d  8.  F. 
Ry,  Co.  V,  Tack,  551. 

2.  Evidence  considered  and  held  sufficient  to  support  a  finding  that  an  em- 

ployee on  a  railroad  train  did  not  know  and  was  not  charged  with 
knowledge  of  the  existence  of  a  certain  cattle  guard  on  the  road,  nor 
of  the  danger  incident  to  it  by  reason  of  its  faulty  construction,  and 
that  the  railroad  company  was  guilty  of  negligence  in  the  construction 
of  said  cattle  guard.    Id. 

3.  An  employee  on  a  railroad  train  would  not  be  required  to  anticipate  that 

his  employer  would  be  negligent  in  constructing  a  cattle  guard  too  near 
the  track,  nor  would  he  be  required  to  keep  a  lookout  for  such  ob- 
structions.   Id. 

4.  The  Act  of  Congress  known  as  the  Employers'  Liability  Act,  being  in 

force  in  a  Territory,  will  supersede  the  laws  of  such  Territory  on 
that  subject.    Id. 

5.  The  employee  of  a  contractor  being  engaged  in  work  inside  an  elevator 

ahaft,  it  was  the  duty  of  the  proprietor  of  the  building,  continuing  the 
operation  of  the  elevator  while  he  was  so  engaged,  to  give  him  warn- 
ing of  its  movement  enabling  him  to  escape  from  danger,  and  the  pro- 
prietor's servant  to  whom  the  operation  of  the  elevator  was  solely  com- 
mitted had  implied  authority  to  promise  to  the  person  exposed  to  dan- 
ger the  giving  of  such  warning.  Whatever  was  proper  or  necessary 
to  the  performance  of  the  legal  duty  owing  to  such  person  by  the  pro- 
prietor in  the  operation  of  his  elevator  was  within  the  scope  of  the 
authority  of  his  representative  to  whom  such  operation  was  committed. 
Fanners  d  U.  Natl.  Bk.  v.  Hanks,  379. 

6.  The  charge  of  the  court  must  be  construed  as  a  whole.     In  a  suit  by  an 

employee  against  a  railroad  company  for  damages  for  personal  injuries, 
charge  considered,  and  held  when  considered  as  a  whole  not  subject  to 
the  objection  that  it  in  effect  instructed  the  jury  that  plaintiff  did  not 
assume  the  risks  ordinarily  incident  to  the  service  in  which  he  was 
engaged  if  a  person  of  ordinary  care  with  knowledge  of  such  dangers  • 
would  have  continued  therein.  International  d  O.  N.  R.  Co.  v.  Meehan, 
105. 

7.  The  negligence  of  the  master  is  never  a  risk  assumed  by  the  servant  as 

one  ordinarily  incident  to  the  service.     Id. 

8.  In  a  personal  injury  case  the  court  conditioned  the  right  of  the  plain- 

tiff to  a  recovery  on  the  facts,  among  others,  that  she  was  in  the 
employment  of  the  defendant  and  was  at  work  in  one  of  its  cars  at 
the  time  she  was  injured.  Held,  the  contention  that  the  court  erred 
in  not  instructing  the  jury  that  the  plaintiff  must  have  been  in  the 
discharge  of  her  duties  as  an  employee  at  the  time  she  was  injured, 
was  without  merit  when  considered  in  the  light  of  the  evidence  and 
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a  special  charge  given  by  the  court  at  the  request  of  the  appellant. 
8an  Antonio  d  A,  P,  Ry.  Co.  v.  Tracy,  675. 

Xeature  of  Bamagei. 

Value  of  hire.    See  Damages,  S. 
Injury  to  live  stock.    See  Damages,  5. 
Death  of  son.    See  Damages,  11,  18, 

Xeohanio's  Lien. 

1.  The  lien  given  by  statute  to  secure  wages  of  artisans,  laborers,  etc.  (Act 
of  May  27,  1807,  Laws,  Twenty-Fifth  Leg.,  p.  218,  Sayles'  Statutes,  arts. 
3339a  to  3339f),  is  created  without  the  filing  and  notice  thereof 
by  the  claimant  as  provided  in  section  two  of  such  Act.  Section  one 
giving  such  lien  (art.  3339a)  is  to  be  construed  in  connection  with 
section  two  (art.  3339b)  providing  for  fixing  and  preserving  it  and 
the  requirements  of  filing  and  notice.    Peacock  v,  Morgan,  193. 

Xen/tal  AAgnlsh. 

General  knowledge  of  jury.     See  Damages,  10, 

Nondelivery  of  message.     See  Telegraph  and  Telephone,  2,  11, 

Xenial  Capacity. 

Opinion  evidence.    See  Wills,  4, 

Merger. 

After  administration  of  trust.    See  Bankruptcy,  S, 

Xlnon. 

Removal  of  estate.    See  Guardianship,  1,  2,  S. 
Review  of  guardian's  accounts.     See  Ouardianship,  4* 
Action  after  attaining  majority.    See  Wills,  6. 
Injuries  to.    See  Damages,  16-19;  Negligence,  7,  8,  22-27, 

Hitoondnct  of  Jury. 

1.  No  error  appeared  in  refusing  a  new  trial  on  the  ground  that  the  jury 

arrived  at  the  amount  of  damages  by  lot,  where  the  affidavit  to  that 
effect,  filed  on  the  day  the  motion  was  overruled,  was  not  referred  to 
in  the  motion  nor  made  to  appear  in  the  statement  of  facts  or  bill 
of  exceptions,  nor  shown  to  have  been  called  to  the  attention  of  the 
court  or  even  to  have  been  on  file  when  he  acted  on  the  motion.  Free- 
man, Receiver,  v.  Taylor,  394. 

2.  A  claim  that  the  jury  improperly  arrived  at  the  amount  of  damages  by 

each  settine  down  the  amount  he  favored,  dividing  the  sum  by  the 
number  of  jurors  and  accepting  the  quotient  as  their  award,  was  not 
supported,  though  a  juror  made  affidavit  to  such  facts,  where  the  ver- 
dict rendered  was  not  for  the  amount  stated  in  the  affidavit  to  have 
been  so  reached,  but  for  less^    Id, 

3.  A  juror,  after  the  argument  in  a  case  had  begun,  told  a  person  not  on 

the  jury  that  he  thought  the  plaintiff  was  badly  injured  and  ought  to 
have  all  he  sued  for;  the  person  addressed  did  not  discuss  the  case 
with  the  juror  nor  was  it  made  to  appear  that  the  conversation  had 
any  effect  on  the  verdict  of  the  jury.  Held,  however  reprehensible  the 
conduct  of  the  juror,  it  was  not  sufficient  cause  for  reversing  the  judg- 
ment.    Freeman,  Receiver,  v.  Vetter,  670. 

Xlsjoinder. 

Of  parties  defendant.     See  Parties,  1. 
Of  parties  plaintiff.     See  Parties,  2, 

Xiftake. 

Pointing  out  land  surveyed.     See  Contract,  5. 
Estoppel  by  declarations.    See  Estoppel,  4. 
Not  necessary  to  plead.     See  Evidence,  5, 
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Note  by  partneTBhip.    See  Notes  and  Bills,  3. 

Agreement  to  pay  attorney's  fees.    See  Notes  and  Bills,  6. 

In  matter  of  law.    See  Railtoays,  11. 

Mortgage. 

Conversion  of  mortgaged  property.     See  Conversion,  1,  t,  S. 

Sale  after  replevy.     See  Damages,  4' 

Of  homestead  by  widow.    See  Homestead,  8. 

Sale  under  power.     See  Homestead,  9. 

Incumbrance  on  homestead.     See  Limitation,  2, 

1.  A  chattel  mortgage"  gives  to  the  mortgagee  only  a  lien  on  the  property 

as  securitv  for  his  debt;  the  legal  title  remains  in  the  mortgagor. 
This  condition  continues  to  exist  until  the  legal  title  is  divested  out 
of  the  mortgagor  by  some  method  provided  by  the  terms  of  the  mort- 
gage, or  by  judicial  foreclosure,  or  by  conveyance  by  the  mortgagor. 
Hughes  v.  Smithy  443. 

2.  A  sale  by  the  mortgagor  of  the  mortgaged  property  during  the  existence 

of  the  mortgage  vests  the  vendee  with  the  legal  title  to  the  same  and 
confers  upon  him  all  the  rights  of  the  mortgagor  as  against  the  mort- 
gagee in  a  proceeding  to  foreclose  the  mortgage;  any  attempt  there- 
after on  the  part  of  the  mortgagor  to  convey  the  property  to  the  mort- 
gagee in  satisfaction  of  the  debt,  could  not  affect  the  rights  of  such 
vendee  as  to  the  possession,  use  and  enjoyment  of  said  property.    Id. 

3.  In  a  suit  by  a  mortgagee,  claiming  under  a  bill  of  sale  from  the  mort- 

gagor, against  a  purchaser  of  the  property  from  the  mortgagor  the 
issues  being  only  the  title  to  and  right  of  possession  of  the  property, 
there  having  been  no  foreclosure  of  the  mortgage  lien,  but  the  prop- 
erty having  been  taken  from  the  possession  of  the  purchaser  by  writ 
of  sequestration,  the  purchaser  was  entitled  to  recover  the  property  or 
its  value  together  with  damages  for  deprivation  of  the  use  of  the 
same,  and  he  would  not  be  required  to  tender  the  amount  of  the  mort- 
gage debt  as  a  condition  to  the  assertion  of  his  title  to  the  property. 
Id. 

4.  In  a  suit  by  a  mortgagee  against  a  purchaser  of  mortgaged  property  for 

foreclosure  of  the  mortgage,  under  appropriate  pleadings  the  mortgagee 
would  be  entitled  to  recover  of  the  purchaser  or  to  have  offset  against 
the  purchaser's  claim  for  the  value  of  the  property  of  which  he  had 
been  deprived  by  sequestration,  so  much  of  the  mortgage  debt  as  was 
secured  by  the  property  in  controversy,  or  a  proper  proportion  of  the 
mortgage  debt  when  other  property  is  included  in  the  mortgage.  If 
the  debt  be  more  than  the  value  of  all  the  property  mortgaged,  the 
purchaser  could  not  recover  anything  for  the  value  of  that  portion 
held  by  him,  but  would  only  be  entitled  to  damages  for  the  unlawful 
deprivation  of  its  use  prior  to  foreclosure.     Id. 

5.  The  removal  of  mortgaged  chattels  from  the  county  of  the  mortgagor's 

residence  in  which  they  were  situated  when  the  mortgage  was  executed, 
will  not  affect  the  rights  of  the  mortgagee  though  they  were  kept  out 
of  the  county  more  than  four  months,  provided  the  removal  was  with- 
out the  knowledge  or  consent  of  the  mortgagee;  but  it  would  be  other- 
wise, as  against  an  innocent  purchaser  for  value,  if  the  mortgagee  per- 
mitted the  removal.    Id. 

6.  It  is  well  settled  in  this  State  that  a  chattel  mortgagee  although  not  in 

possession  of  the  mortgaged  property  may  maintain  an  action  against 
a  wrongdoer  for  the  conversion  of  the  same.  Buffalo  Pitts  Co.  v. 
Btringfellou>Hume  Hdw.  Co.,  49. 

7.  A  mortgagee  of  personal  property  is  not  bound  to  pursue  his  remedy  of 

foreclosure  when  the  property  has  been  sold  to  and  converted  by  a 
third  person,  but  he  might  sue  and  recover  against  such  person  the 
value  of  the  property  converted,  not  to  exceed,  however,  tne  amount 
of  the  mortgage  lien.    Id. 

8.  Where  a  third  party  is  sued  with  the  mortgagor  for  the  conversion  of 

personal  property  and  such  third  party  alone  appeals  from  a  judg- 
ment against  them,  he  can  not  complain  that  the  judgment  of  the 
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trial  court  did  not  follow  the  verdict  and  foreclose  the  plaintiff's  mori- 
gage  lien.    Id. 

Xotioii. 

Delay  in  filing.    See  New  Trial,  2. 

XuLicipal  Corporations. 

Limited  power  to  contract.     See  Cities,  1. 
Liability  for  negligence.     See  Cities,  S,  4. 

Names. 

Variance  in.     See  ^^eeeution,  1, 

Hegligenee. 

Of  shipper  of  cattle.    See  Carriers  of  Goods,  10. 

Deviation  and  delay.     See  Carriers  of  Goods,  15. 

Ventilation  of  fruit  cars.     See  Carriers  of  Goods,  16. 

Transporting  perishable  property.     See  Carriers  of  Goods,  17. 

Degree  of  care.     See  Carriers  of  Passengers,  i,  S,  4- 

Prima  facie  case.    See  Carriers  of  Passengers,  5. 

Standing  near  track.     See  Carriers  of  Passengers,  6. 

Bailment  for  hire.    See  Cities,  S,  4. 

Failure  to  read  instrument.    See  Contract,  4- 

Agreement  to  indemnify.     See  Contract,  IS,  1^,  15. 

Operation  of  elevator.     See  Death,  2, 

Charge  referring  to  pleading.    See  Instructions  to  Juries,  11, 

Employers'  Liability  Act.    See  Master  and  Servant,  1,  4* 

Injury  in  another  state.    See  Master  and  Servant,  1,  4. 

Construction  of  cattle  guard.     See  Master  and  Servant,  2. 

Presumption  of  care.     See  Master  and  Servant,  2. 

Warning  person  in  dangerous  position.    See  Master  and  Servant,  5« 

Risks  assumed  by  servant.     See  Master  and  Servant,  6,  7. 

Acts  in  scope  of  employment.    See  Master  and  Servant,  8. 

Causal  connection  with  injury.     See  Proximate  Cause,  l-J^, 

Delay  in  delivery  of  message.    See  Telegraph  and  Telephone,  S. 

Ordinary  and  reasonable  care.    See  Telegraph  and  Telephone,  4. 

Strike  as  excuse  for  delay.     See  Telegraph  and  Telephone,  5,  6. 

Degree  of  care  required.     See  Telegraph  and  Telephone,  8. 

Failure  to  deliver  message.    See  Telegraph  and  Telephone,  9. 

Delay  in  delivering  message.     See  Telegraph  and  Telephone,  10. 

Message  received  after  office  hours.     See  Telegraph  and  Telephone,  5. 

Failure  to  repeat  message.    See  Telegraph  and  Telephone,  IS. 

1.  Evidence  considered  and  held  sufficient  to  raise  the  issue  as  to  whether 

plaintiff,  who  was  injured  by  a  train  being  moved  while  he  was  en- 
deavoring to  climb  between  the  cars  at  night,  was  seen  in  such  peril- 
ous position  by  those  operating  it  in  time  for  them  to  have  prevented 
the  movement  of  the  cars,  to  justify  the  submission  of  the  issue  of 
negligence  after  discovery  of  his  peril,  and  the  refusal  of  an  instruc- 
tion directing  verdict  for  defendant  on  the  ground  of  plaintiff's  con- 
tributory negligence.     Freeman,  Receiver,  v.  Huffman,  200. 

2.  An  instruction   on   the  subject  of  discovered  peril  of  one  injured  by  a 

train  being  put  in  motion  while  he  was  attempting  to  climb  between 
cars,  which  held  defendant  negligent  and  liable,  notwithstanding  con- 
tributory negligence,  if  the  train  was  moved  after  the  discovery  by 
one^  of  the  defendant's'  servants  operating  it  of  plaintiff's  dangerous 
position,  is  held,  as  applied  to  the  evidence  here  considered,  to  be 
eriV)neous,  because  ignoring  the  question  whether  his  position  was  seen 
in  time  for  the  servant  discovering  it  to  have  prevented  the  move- 
ment, it  having  been  made  by  and  on  signal  from  servants  other  than 
the  one  discovering  defendant's  peril.     Id. 

3.  One  who  undertook,  at  night,  to  climb  over  the  bumpers  between  cars  of 

a  train  standing  on  the  railway  track  with  an  engine  attached,  was. 
as  matter  of  law,  guilty  of  contributory  negligence  and  could  not  re- 
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cover  for  negligence  of  defendant,  such  as  starting  the  cars  in  mo- 
tion without  signals  required  by  a  city  ordinance.  The  only  liability 
would  be  for  negligence  after  discovery  of  plaintiff's  peril.     Id. 

4.  Those  operating  a  train  are  under  no  duty  to  examine  it  before  putting 

it  in  motion  to  ascertain  whether  any  one  waa  under  or  between  the 
cars,  and  a  requested  charge  to  that  effect  should  have  been  given  upon 
the  case  here  presented.     Id. 

5.  It  is  the  duty  of  the  employees  of  a  railroad  company  operating  its  trains 

to  exercise  ordinary  care  and  caution  to  discover  persons  on  its  track 
at  places  where  they  may  be  expected  to  be  found,  and  a  failure  to  use 
such  care  and  caution  is  negligence  on  the  part  of  the  company.  8t. 
Louis,  8.  F,  d  T,  Ry,  Co.  v.  Bolen,  339. 

6.  Evidence  considered  and  held  sufficient  to  support  the  verdict  of  a  jury 

finding  that  the  operatives  of  a  railroad  train,  which  ran  over  and  killed 
a  child  seven  and  one-half  years  old  while  walking  along  a  railroad 
track,  failed  to  keep  a  proper  lookout  for  persons  on  the  track,  and 
that  had  such  lookout  been  ketpt  the  presence  of  the  child  on  tjhe 
track  would  have  been  discovered  in  time  to  have  avoided,  by  the  exer- 
cise of  ordinary  care,  injuring  him,  and  that  in  the  failure  to  keep 
such  lookout  they  were  guilty  of  negligence.     Id. 

7.  The  conduct  of  an  infant  of  tender  years  in  the  matter  of  contributory 

negligence  is  not  to  be  judged  by  the  same  rules  which  govern  that 
of  an  adult.  In  the  case  of  a  child  seven  and  a  half  years  old  going 
upon  and  walking  along  a  railroad  track  where  he  was  killed  by  a 
railroad  train,  evidence  considered  and  held  to  raise  a  question  of  fact 
on  the  issue  of  contributory  negligence  which  was  properly  submitted 
to  the  jury  and  which  was  sufficient  to  support  a  verdict  against  the 
railroad  company.     Id, 

8.  Whether  or  not  parents  are  guilty  of  contributory  negligence  in  permit- 

•ting  a  child  of  tender  years  to  go  upon  a  railroad  track  is  ordinarily 
a  question  of  fact  for  the  jury,  and  not  the  court  to  decide.  Evi- 
dence considered  and  held  sufficient  to  support  a  verdict  in  favor  of 
parents  on  this  issue.    Id, 

9.  Evidence  considered  and  held  sufficient  to  support  a  finding  that  a  rail- 

road company  was  negligent  in  the  construction  and  maintenance  of 
the  lid  to  a  manhole  on  the  tender  of  a  locomotive,  *  whereby  an  em- 
ployee was  caused  to  fall  into  the  manhole  and  injure  himself,  and 
that  such  negligence  was  the  proximate  cause  of  said  injuries,  and  that 
the  employee  was  not  guilty  of  contributory  negligence,  and  did  not 
assume  the  risk  of  the  injuries  received  by  him.  International  d  O. 
N.  R.  Co.  V.  Meehan,  105. 

10.  Plaintiff's   petition   charged  that  while  he  was   in  the   discharge  of  his 

duty  upon  the  tender  of  a  locomotive,  the  locomotive  was  suddenly 
moved  causing  him  to  lose  his  balance,  and  in  trying  to  recover  him- 
self he  placed  his  foot  upon  the  Hd  of  a  manhole;  that  the  lid  was 
defective  and  slipped  from  its  position,  whereby  he  fell  into  the  man- 
hole and  was  injured;  the  court  charged  the  jury  that  the  only  issue 
of  negligence  submitted  for  their  determination  was  whether  the  lid 
to  the  manhole  was  in  a  reasonably  safe  condition.  Held,  that  while 
the  charge  did  withdraw  the  issue  of  negligence  in  moving  the  engine, 
it  did  not,  when  rightly  construed,  withdraw  the  issue  of  fact  as  to 
the  movement,  but  required  the  jury  to  find  that  fact  before  they 
could  find  for  the  plaintiff;  and  also  that  the  withdrawal  of  the  issue 
was  not  injurious  to  the  defendant.     Id. 

11.  In  an  action  for  damages  for  personal  injuries,  charge  considered  and 

held,  when  read  and  construed  as  a  whole,  not  subject  to  the  objec- 
tions that  it  ignored  and  excluded  the  issue  of  contributory  negligence, 
and  that  its  several  paragraphs  were  contradictions.     Id. 

12.  Unless   a   defendant   requests   a   special   charge   submitting   the   issue   of 

contributory  negligence,  he  can  not  complain  of  the  failure  of  the  court 
to  submit  the  same  when  he  has  not  plead  such  defense,  and  this, 
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though  the  pleading  and  evidence  of  the  plaintitf  raise  the  issue.  West- 
ern U.  Tel.  Co,  V.  Buchanan,  212. 

13.  The  foreman  of  a  fencing  crew  in  service  of  a  railway,  having  charge  of 

the  operation  of  a  hand  car  carrying  the  crew  to  the  place  of  labor, 
ran  the  car  into  an  open  switch,  causing  its  derailment  and  his  injury. 
The  switch  had  been  opened  to  permit  the  entry  of  a  train  to  a  pack- 
ing house  on  the  siding  and  left  in  that  condition  during  a  delay  inci- 
dent to  the  necessity  of  icing  the  cars  of  packing  house  products.  It 
was  properly  set  and  bore  a  target  indicating  that  the  switch  was 
o(>en,  which  could  easily  be  seen  by  the  foreman  on  approaching  it  on 
his  car.  No  other  provision  was  made  for  warning  operators  of  hand 
cars  of  the  position  of  switches,  and  they  were  expected  to  observe 
i  how  they  were  set  in  approaching  them  and  to  lift  the  hand  cars  over 

them  if  open,  and  this  customary  method  of  operating  them  was  known 
to  the  foreman,  who,  through  inadvertence,  failed  to  notice  how  the 
switch  was  set,  which  a  glance  at  it  on  approaching  would  have  dis- 
closed to  him.    Held: 

(1>  That  no  negligence  on  the  part  of  the  defendant  railway  was 
shown  by  these  facts,  the  warning  against  open  switches  by  the  posi- 
tion of  the  switch  target  being  adequate  to  protect  those  operating 
hand  cars  with  due  care. 

(2)  That  plaintiff,  the  foreman,  was  guilty  of  contributory  negli- 
gence in  failing  to  observe  the  condition  of  the  switch  on  approaching 
it.    8t,  Louis  8,  W.  Ry.  Co,  v,  Anderson,  374. 

14.  In  a  suit  for  damages  for  personal  injuries  received  by  a  minor  17  years 

of  age  and  caused  by  being  struck  by  a  locomotive  while  attempting 
to  fSig  a  train  at  night,  petition  considered,  and  held  to  show  such 
contributory  negligence  on  the  part  of  the  minor  as  rendered  the  same 
subject  to  general  demurrer.    Smith  v.  Gulf,  B.  d  G.  N.  Ry,  Co.,  225. 

15.  Under  the  rule  that  when  the  allegations  of  a  petition  show  a' prima  facie 

case  of  contributory  negligence  on  the  part  of  the  plaintiff  in  a  case 
of  personal  injuries,  it  devolves  on  the  pleader  to  explain  and  avoid 
the  apparent  negligence,  petition  considered  in  a  case  of  injuries  re- 
ceived oy  a  minor  while  standing  on  a  railroad  track  attempting  to 
flag  an  approaching  train,  and  held  subject  to  general  demurer.     Id. 

16.  In  a  suit  by  a  railroad  freight  brakeman  for  damages  for  personal   in- 

juries caused  by  falling  between  two  of  the  cars  when  they  were  un- 
coupled and  separated  as  he  was  in  the  act  of  stepping  from  one  to  the 
other,  evidence  considi^red  and  held  insufficient  to  show  negligence  on 
the  part  of  the  defendant's  employees  contributing  to  the  plaintiff's  in- 
juries, but  that  said  injuries  were  chargeable  to  the  dangers  and  risks 
incident  to  the  service  in  which  he  was  engaged,  and  hence  the  defend- 
ant was  not  liable.    International  d  G.  N.  R.  Co.  v.  Temple,  592. 

17.  Evidence  considered  and  held  to  support  a  finding  of  negliffence  on  the 

part  of  the  proprietor  of  a  building  in  the  operation  oi  an  elevator 
by  his  employee.    Farmers  d  M.  Xatl.  Bk.  v.  Hanks,  379. 

18.  Eviaence   considered   and   held  not  conclusive   of   the   contributory  negli- 

gence of  one  undertaking  to  do  work  (plastering)  inside  an  elevator 
shaft  while  the  operation  of  the  elevator  therein  was  continued,  he 
having  been  promised  warning  of  the  movement  of  the  elevator  on 
whica  he  had  a  right  to  rely  and  which  was  not  given.     Id. 

19.  It  being  the  duty  of  one  operating  an  elevator  with  knowledge  of  the 

dangerous  position  of  a  workman  engaged  in  repairs  to  the  inside  of 
the  elevator  shaft  to  give  him  warning  of  movements  of  the  elevator 
threatening  injury  to  him,  it  was  proper  to  submit  the  failure  of  the 
person  to  whom  the  operation  of  the  elevator  was  committed  to  give 
such  warning  as  a  ground  for  a  finding  of  the  fact  of  negligence,  ir- 
respective of  any  agreement  with  the  person  exposed  to  danger  to  give 
him  such  warning.    Id. 

20.  In  a  case  of  plaintiff  injured  while  riding  at  night  by  coming  in  contact 

with  a  guy  wire  of  a  telephone  pole  stretched  in  the  limits  of  a  public 
street  and  obstructing  a  way,  formerly  traveled,  diverging  from  the 
street  to  cross  a  vacant  block  of  private  property,  the  evidence  is  oon- 
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Bidered  and  held  to  support  findings  of  negligence  on  the  part  of  the 
telephone  company  and  absence  of  contributory  negligence  by  plain- 
tiff.   Teofos  Tel,  d  T.  Co.  v.  Thompaon,  408. 

21.  In  a  suit  by  a  minor  between  two  and  three  years  of  age  for  the  loss 

of  a  leg  caused  by  being  run  over  by  a  railroad  train  which  wasi 
being  backed  over  a  public  thoroughfare  near  a  railroad  station,  plead- 
ing and  evidence  considered  and  held  sufficient  to  support  a  verdict 
finding  in  effect,  that  the  brakeman  and  other  employees  of  the  de- 
fendant company  operating  the  train  did  not  exercise  ordinary  care  to 
see  that  the  track  was  clear  before  backing  the  train,  and  that  had 
such  care  been  exercised  the  plaintiff  would  have  been  discovered  upon 
the  track  in  time  to  have  averted  the  injury.  Tewaa  d  N,  0.  R.  Co, 
V.  Brouillette,  619. 

22.  It  may  be  held  as  matter  of  law  that  a  child  two  years  and  seven  months 

old  was  not  guilty  of  negligence  or  contributory  negligence  in  being 
upon  a  railroad  track  under  the  circumstances  shown  m  this  case.    Id. 

23.  The  operatives  of  a  railway  train  owe  the  ge)ieral  duty  of  lookout  not 

only  to  those  who  are  of  right  upon  the  track  but  to  trespassers  as 
well.  If  in  this  the  operatives  are  derelict  a  recovery  will  be  denied 
to  a  trespasser  not  because  the  railway  company  is  acquitted  of  wrong 
but  because  the  trespasser's  own  want  of  care  intervened.    Id. 

24.  In  the  case  of  an  infant  run  over  and  injured  by  a  railroad  train,  charge 

of  the  court  as  to  the  duty  of  the  operatives  of  the  train,  considered 
and  approved,  and  a  charge  requested  by  the  defendant  on  the  doctrine 
of  discovered  peril  disapproved  because  it  ignored  the  duty  of  the  rail- 
Toad  operatives  to  keep  u  lookout.    Id. 

25.  In  a  suit  by  a  minor,  between  seventeen  and  eighteen  years  of  age,  for 

damages  for  the  loss  of  several  fingers  which  were  caught  in  the  cog 
wheels  of  a  thread  making  machine,  evidence  considered  and  held  to 
indicate  as  matter  of  law  that  the  plaintiff,  although  a  minor,  must 
have  known  and  did  know  that  it  was  dangerous  for  him  to  work  with 
a  rag  about  his  fingers  in  close  proximity  to  the  cogs  of  the  moving 
machine,  and  he  was  therefore  guilty  of  such  contributory  negligence 
as  would  preclude  a  recovery.     Krisch  u.  Rickter,  563. 

26.  Where  the  danger  is  as  apparent  to  an  adult  employee  as  to  his  employer 

he  can  not  recover  for  damages  resulting  from  the  use.  of  a  dangerous 
agency.  A  minor  who  possesses  such  a  degree  of  intelligence  as  to 
know  and  appreciate  the  danger  of  his  act  is  as  chargeable  with  con- 
tributory negligence  as  an  adult.    Id. 

27.  The  general  rule  is  that  minority  places  the  injured  party  in  the  same 

position  as  the  inexperienced  adult  so  far  as  machinery  is  concerned, 
and  that  where  ^e  danger  is  apparent,  or  the  servant  has  been  warned 
of  the  danger,  negligence  will  be  imputed  to  a  minor  as  well  as  to  an 
adult  when  any  injury  is  received  from  the  machinery.    Id. 

28.  A  plea  and  evidence  supporting  it  which  sought  to  excuse  the  act  of 

negligence  charged,  as  being  a  mere  accident,  was  only,  in  effect,  a 
denial  of  negligence.  The  charge  having  directed  a  finding  for  de- 
fendant unless  the  negligence  was  proven,  it  was  not  error  to  refuse 
a  requested  instruction  relieving  defendant  from  liability  if  the  injury 
was  due  to  unavoidable  accident.  Northern  Tew.  Trac.  Co.  v.  Brigance, 
15. 

29.  Upon  the  issue  of  alleged  acts  of  negligence  as  proximate  cause  of  injury, 

charge  considered  and  held  to  sufficiently  submit  the  issue.  City  of 
Houston  V.  Dupree,  23. 

Vewly  SifooTered  Svidenee. 

Showing  proper  diligence.    See  New  Trial,  5. 

Hew  Trial. 

Method  of  arriving  at  damages.    See  Misconduct  of  Jury,  12. 
Prejudiced  juror.    See  Misconduct  of  Jury,  S. 
1.  When  a  trial  is  before  the  court  without  a  jury  and  the  evidence  is  con- 
flicting, the  judgment  of  the  court,  like  the  verdict  of  a  jury,  will 
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not  be  disturbed  if  there  was  evidence  to  support  it.  Cleveland  «. 
Bruce  Lumh.  Co.,  99. 

2.  There  is  no  law  authorizing  or  permitting  the  filing  of  a  supplemental 

motion  for  new  trial  mgre  than  two  weeks  after  the  trial  of  the  cause 
and  a  week  after  the  original  motion  for  new  trial  had  been  overruled. 
Sinsheimer  v,  Edw,  WeU  Co,,  210. 

3.  To  entitle  a  party  to  maintain  a  suit  for  a  new  trial  of  a  cause  deter- 

mined at  a  previous  term  of  the  court,  it  must  be  made  to  appear 
that  the  failure  of  the  party  to  apply  for  a  new  trial  at  the  term 
of  the  court  at  which  the  judgment  to  be  set  aside  was  rendered,  was 
not  caused  or  contributed  to  by  any  negligence  on  his  part,  and  that 
he  has  a  meritorious  case,  and  will  suffer  irreparable  injury  unless 
a  new  trial  is  granted.     White  v.  Holmee,  438. 

4.  A  petition  in  the  nature  of  a  bill  of  review  for  a  new  trial  after  the 

term  had  expired,  considered,  and  held  subject  to  general  demurrer 
on  the  ground  that  it  wholly  failed  to  relieve  petitioner  of  the  impu- 
tation of  negligence  in  not  having  her  motion  for  new  trial  acted  on 
during  the  term  at  which  the  judgment  was  rendered.     Id. 

5.  An  application  for  new  trial  filed  after  the  expiration  of  the  term,  on 

the  ground  of  newly  discovered  evidence,  must  show  that  proper  dili- 
gence was  used  to  obtain  the  evidence  on  the  former  trial,  and  the 
affidavits  of  the  new  witnesses  as  to  their  promised  testimony  should 
accompany  the  application.     Id, 

Vext  Friend. 

Minor  suing  by.    See  Harmless  Error,  5, 

Hon  Est  Faotnm. 

1.  Where  a  defendant  in  trespass  to  try  title  denied  under  oath  the  execu- 
tion of  a  written  instrument  relied  on  by  plaintiff  to  prove  tenancy  of 
the  defendant,  testimony  as  to  the  execution  by  defendant  of  said  in- 
strument considered,  and  held  sufficient  to  raise  an  issue  of  fact  as  to 
the  execution  of  the  same  and  tjierefore  to  require  the  admission  of 
said  instrument  in  evidence  to  be  considered  in  connection  with  said 
testimony.    Henderson  v.  Louisiana  d  T.  Lumh.  Co.,  137. 

Vonresident. 

Suit  against  foreign  corporation.    See  Corporations,  8. 

Votary. 

Certificate  conclusive  in  absence  of  fraud.     See  Acknowledgment,  i. 

Kotes  and  Bills. 

Subject  to  terms  of  another  contract.    See  Contract,  11, 

Release  of  surety  by  extension  of  time.     See  Instructions  to  Juries,  19. 

Value  of  note  as  consideration.    See  Vendor  and  Purchaser,  11, 

Lien  for  purchase  money.    See  Vendor  and  Purchaser,  13-18. 

1.  One  who  purchases  a  negotiable  promissory  note  from  the  maker  of  the 

note  must  know  that  the  maker  can  have  no  right  of  action  thereon 
against  the  original  payee  as  an  endorser  of  the  note;  the  purchaser 
therefore  himself  acquires  no  right  of  action  against  said  payee  as 
endorser  of  the  note,  and  this,  though  the  purchaser  acquired  the  note 
in  good  faith,  for  a  valuable  consideration  and  before  maturity.  The 
only  exception  to  this  rule  is  in  case  of  an  accommodation  endorser. 
Downing  v.  Neeley  d  Stephens^  242. 

2.  The  presumption  is  that  the  signature  of  the  apparent  maker  of  a  prom- 

issory note  was  attached  to  the  date  of  the  execution  of  the  note;  the 
burden  of  proof  is  therefore  on  him  who  denies  that  fact.    Id, 

3.  In  an  action  upon  a  promissory  note  against  two  parties  as  partners 

and  against  a  third  party  as  endorser,  an  answer  oy  the  endorser,  in 
substance,  that  at  the  time  he  endorsed  the  note  he  did  not  know  that 
the  partnership  had  been  dissolved;  that  in  endorsing  the  note  he 
reliea  upon  the  integrity  of  the  partner  who  had  withdrawn  from  Uie 
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partnership;  that  the  plaintiff  knew  of  the  dissolution  of  said  partner- 
ship and  knew  that  the  endorser  did  not  know  of  that  fact,  and  inten- 
tionally withheld  the  information  for  the  purpose  of  securing  his  en- 
dorsement, held,  not  subject  to  general  demurrer  on  the  ground  that 
an  endorsement  by  mistake  can  not  avail  against  a  bona  fide  holder 
of  a  promissory  note.  Trezevant  d  Cochran  v.  Powell  d  Co.,  449. 
4.  In  an  action  upon  a  promissory  note  executed  by  a  partnership  and  en- 
dorsed by  a  third  party,  there  being  no  evidence  to  sustain  a  finding 
that  the  plaintiffs,  payees  in  the  note,  had  any  notice  that  the  en- 
dorser at  the  time  he  endorsed  the  note  did  so  without  knowledge 
that  the  partnership  had  been  dissolved,  it  was  error  for  the  court  to 
charge  the  jury  in  effect  that  if  plaintiffs  knew  that  the  partnership 
had  been  dissolved  at  the  time  they  took  the  note,  they  could  not 
recover  against  the  endorser.     Id, 

6.  Where  a  creditor  takes  a  promissory  note  from  a  partnership  in  satisfac- 

tion of  a  pre-existing  debt,  he  is  a  holder  for  value;  and  when  he  does 
so  without  notice  of  the  fact  that  one  who  endorsed  the  note  did  so 
without  knowledge  that  the  partnership  had  been  dissolved,  he  is  a 
bona  fide  holder  for  value  and  would  be  entitled  to  recover  against  the 
endorser,  even  though  he  would  not  be  entitled  to  recover  against  the 
partner  who  had  retired  from  the  firm  because  he  had  notice  of  the 
dissolution  of  the  partnership  before  the  execution  of  the  note.    Id. 

0.  While  a  stipulation   in   a  promissory  note   to  pay  attorney's  fee  is  a 

mere  contract  of  indemnity,  still,  when  the  holder  of  such  note  employs 
an  attorney  and  contracts  to  pay  him  the  amount  stipulated  therein 
for  his  services  in  collecting  the  note,  the  maker  can  not  defeat  his 
liability  therefore  on  the  ground  that  said  amount  is  unreasonable,  in 
the  absence  of  allegation  and  proof  of  fraud  or  mistake  in  making  the 
note  or  of  fraud  against  the  maker  in  the  contract  between  the  holder 
and  his  attorney.     Mosteller  v,  Astin,  456. 

7.  Evidence  considered  and  held  insufficient  to  show  fraud  or  bad  faith  on 

the  part  of  the  holder  of  a  promissory  note  in  agreeing  to  pay  an 
attorney  the  ten  percent  provided  in  a  note  for  $1,200  as  attornev's 
fee  for  collecting  the  same  although  the  maker  admitted  his  liability 
except  as  to  $75  of  said  amount.    Id. 

8.  In  the  absence  of  testimony  that  a   less  amount  than  the  ten  percent 

stipulated  in  a  note  was  reasonable  compensation  for  the  attorney's 
services,  a  verdict  for  a  less  amount  should  be  set  aside.    Id, 

Votioe. 

Of  appeal.     See  Appeal,  1,  S. 

Contract  to  give  notice  of  damages.    See  Carriers  of  Goods,  8. 

Surprise  by  pleading.     See  Continuance,  4* 

Knowledge  of  provisions  of  contract.    See  ContractSy  6, 

Of  failure  to  comply  with  warranty.     See  Contracts,  7. 

Equality  of  knowledge.    See  Contracts,  9. 

Of  contest  of  election.    See  Elections,  2,  S,  4. 

Of  prior  equity.    See  Innocent  PurvTiaser,  1. 

Burden  of  proving  absence  of.    See  Innocent  Purchaser,  2, 

Possession  by  tenant.     See  Innocent  Purchaser,  5. 

Of  dissolution  of  partnership.    See  tiotes  and  Bills,  S,  i,  5. 

Of  purpose  of  message.    See  Telegraph  and  Telephone,  2. 

Amendment  held  not  a  surprise.    See  Telegraph  and  Telephone,  7. 

Of  claim  for  damages.     See  Telegraph  and  Telephone,  14> 

Of  sale  under  power.    See  Trustee's  Sale,  1,  2, 

Of  application  to  probate  will.    See  Wills,  2. 

1.  Possession  by  a  tenant  was  notice  of  the  rights  of  those  under  whom  the 

tenant  held,  though  a  conveyance  from  them,  void  as  being  an  at- 
tempted incumbrance  of  their  homestead,  was  on  record.  Eylar  v.  Eylar, 
60  Texas,  315,  and  cases  following  it  distinguished.  Chamberlain  v. 
Trammell,  660. 

2.  The  rule  is  that  a  letter  will  not  be  presumed  to  have  been  received  by 

the  addressee  unless  it  is  shown  that  it  was  deposited  in  the  postoffice 


\ 


710  Index. 

Votict-^ontinued. 

properly  addressed  and  stamped,  but  these  facts  may  be  shown  by  cir- 
cumstances. This  rule  applied  in  a  question  of  notice  of  the  dissolu- 
tion of  a  partnership.    Trezevant  d  Cochran  v,  Powell  d  Co.,  449. 

VoTation. 

Knowledge  of  new  terms  of  contract.    See  Contracts,  6,  7. 

Occupancy. 

Under  claim  of  homestead  preemption.    See  Public  Lands,  1,  9. 

Offloen. 

Fees  of  county  clerk.    See  Fees  of  Office,  1. 

Dispossession  under  legal  process.    See  Forcible  Entry  and  Detainer,  1,  t. 

Sheriff's  bond  as  tax  collector.    See  Sureties,  1, 

OplnloiL 

Usual  time  for  transportation.    See  Evidence,  96. 
Ventilation  of  fruit  cars.    See  Evidence,  21. 
Knowledge  of  train  schedules.    See  Evidence,  29* 
Market  value.    See  Evidence,  2i'27, 

OT6rflow. 

Allegations  of  damans.    See  RaUtoays,  IS. 
Sale  of  crops  after  injury.    See  Sales,  4. 

Ownenhip. 

Of  land  by  corporation.  See  Corporations,  S, 
1.  The  evidence  is  here  held  sufficient  to  support  a  finding  in  favor  of  plain- 
tiff as  owner  of  a  saddle  pony  killed  by  a  railway  train,  though  he 
was  shown  to  have  bought  it  for  the  use  of  his  eiffht  year  old  son  and 
the  child  frequently  referred  to  it  as  his  pony.  Freeman,  Receiver,  v. 
Taylor,  394. 

Farent  and  CUld. 

Injuries  by  death  of  son.    See  Damages,  17-19, 
Child's  saddje  pony.    See  OtDnership,  i. 

Parol  STldence. 

To  explain  effect  of  written  instrument.    See  Evidence,  S,  i. 

To  show  shortage  in  land  conveyed.    See  Written  Instrument,  1. 

Partltioii. 

Of  homestead  among  heirs.    See  Estates  of  Decedents,  l^i. 

'Possession  after.  See  Limitation,  7. 
1.  When  the  owner  of  an  undivided  interest  in  land  conveys  several  tracts 
by  metes  and  bounds  aggregating,  however,  less  than  the  entire  interest 
of  such  owner,  on  final  partition  between  the  several  owners  the  tracts 
conveyed  by  metes  and  bounds  should  be  allotted  to  the  respective  pur- 
chasers if  it  can  be  done  without  prejudice  to  the  other  joint  owners. 
Low  V,  Cray,  487. 

Parties. 

1.  To   avoid   multiplicity  of   actions,   connecting  lines   of   railway  may   be 

Joined  in  a  suit  between  the  consignor  and  consignee  for  the  price  of 
goods  damaged  by  their  negligence  in  transportation,  where  it  is  doubt- 
ful to  which  party  they  are  liable.    Kemendo  v,  Fruit-Dispatch  Co.,  631. 

2.  In  an  action  for  injury  to  growing  crops  which  a  tenant  was  raising  on 

shares,  though  the  landlord  is  not  a  necessary  party,  he  has  not  been 
held  an  improper  one,  and  if  he  were,  his  joinder  as  plaintiff  would 
be  error  not  prejudicial  to  defendant,  and  not  ground  for  reversal. 
Missouri,  K.  d  T,  Ry,  Co.  of  TeoD.  v.  Gilbert  d  Coker,  478, 


Index.  711 

Partaenhip. 

Note  after  dissolution.    See  Notes  and  Bills,  S,  i,  5. 
Notice  of  dissolution.    See  Notice,  2, 

Patents. 

Titled  land.    See  Constitutional  Law,  1. 

Payment. 

Penalty  for  refusal.    See  Insurance,  6, 
To  discharge  lien  on  land.    See  Limitation,  16, 
Trust  resulting  from.     See  Resulting  Trust,  2,  S, 
Parol  sale  of  land.     See  Vendor  and  Purchaser,  1, 
Delay  in  making.     See  Vendor  and  Purchaser,  12» 

Pedigree. 

Entries  in  family  Bible.    See  Evidence,  1$. 

Penalties. 

For  discrimination  by  railway.     See  Carriers  of  Goods,  1, 
Agreement  for  liquidated  damages.     See  Contracts,  11-19. 
For  refusal  to  pay  policy.    See  Insurance,  6, 
Discrimination  in  railway  service.     See  Railu?ays,  1-5. 
Overcharge  by  carrier.    See  Railways,  8-12. 

Performanoe. 

Time  as  essence  of  agreement.     See  Accord  and  SatisfaoUon,  U 
«-  Partial    performance.      See    Contract,   12, 

Action  to  enforce.    See  Specific  Performance,  1,  2. 

Personal  Injury. 

Proof  of  permanent  injury.    See  Damages,  7. 

Disability  and  loss  of  time.    See  Damages,  8,  9. 

General  knowledge  of  jury.     See  Damages,  10. 

Injury  to  wife.    See  Damages,  11. 

Recovery  held  not  excessive.    See  Damages,  12,  IS,  19, 

Recovery  held  excessive.    See  Damages,  16. 

Mental  suffering.     See  Damages,  10,  l\. 

Future  suffering.     See  Dam^ages,  15. 

Certainty  of  proof.     See  Damages,  17. 

Allegations  of  injury.    See  Pleading,  11,  12,  IS. 

Loss  of  time.    See  Pleading,  H. 

Photograph. 

Of  entries  in  family  Bible.    See  Evidence,  IS. 

Pleading. 

Allegation  of  damages.    See  Amount  in  Controversy,  2. 
Description  of  attached  land.    See  Attachment,  4* 
Judgment  conforming  to.     See  Boundaries,  S. 
Surprise  by  amendment.     See  Continuance,  4. 
Variance.    See  Deed,  4. 
Judgment  b^  default.    See  Default,  1. 
Fraud  or  mistake.    See  Evidence,  5;  Notes  and  Bills,  S. 
New  trial  after  term.     See  New  Trial,  S,  4. 
Objects  not  made  on  trial.     See  Practice  on  Appeal,  2. 
Allegation  of  damage  to  crop.     See  Railways,  IS. 
Appointment  of  receivers.     See  Receivers,  1. 
Surprise  by  amendment.    See  Telegraph  and  Telephone,  7. 
Special  damages.    See  Trespass  to  Try  Title,  6,  7. 
Failure  of  title.     See  Vendor  and  Purchaser,  S,  7. 
Affidavit  on  information  and  belief.    See  Verification,  1. 
1.  In  considering  a  pleading  for  the  purpose  of  rendering  judgment,  it  is 
not  to  be  strictly  construed,  but  it  is  to  be  nided  by  all  reasonable 
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inferences  and  intendments,  the  rule  being  at  least  as  liberal  in  such 
cases  as  upon  a  general  demurrer.     Watson  v,  Harris,  263. 

2.  A  verdict   and  judgment,   however   well   sustained   by   the   evidence,   can 

not  stand  when  based  upon  a  pleading  subject  to  exception.  Mosteller 
V.  Astin,  456. 

3.  After    defendant    has    answered   by    general    demurrer    and    plea   to   the 

merits,  it  is  too  late  to  file  special  exceptions  to  the  petition  on  the 
ground  of  misjoinder  of  parties  and  causes  of  action.  Kemendo  v. 
Fruit  Dispatch  Co.,  631. 

4.  Recovery  of  damages  for  breach  of  contract  and  for  tort  may  be  sought 

in  the  same  action,  where  both  grow  out  of  the  same  transaction.     Id. 

5.  Omissions  in  plaintiff*s  pleadings  may  be  supplied  by  the  allegations  of 

the  answer.     Willson  v.  Cratcford,  580. 

6.  The  issues  raised  in  the  trial  of  a  case  and  the  law  applicable  thereto 

must  be  determined  from  a  consideration  of  the  pleadings  of  the  de- 
fendant as  well  as  those  of  the  plaintiff,  and  when  a  defendant  raises 
certain  issues  by  its  pleading  and  invokes  certain  laws  for  its  protec- 
tion, it  can  not  complain,  in  case  of  judgment  against  it,  that  the  issue 
was  not  raised  nor  the  law  invoked  by  the  plaintiff.  Southern  Pac.  Co. 
V.  Meadora  d  Co.,  35. 

7.  Facts,  such  as  bankruptcy  of  a  party,  immaterial  to  the  issue  of  waiver 

of  a  lien  except  as  affording  explanation  of  the  acts  relied  on  as 
implying  such  waiver,  may  be  pleaded  to  explain  the  transaction  and 
avoid  such  implication.     Witliff  v.  Biscoe,  125. 

8.  That  plaintiff  did  not  specifically  pray  for   interest  upon  the  value  of 

property  converted  by  the  defendant,  is  no  reason  why  the  jury  should 
not  allow  it  if  they  saw  proper  to  do  so,  and  the  total  recovery  did 
not  exceed  the  amount  prayed  for  in  the  petition.  Buffalo  Pitts  Co,  v. 
Btringfellow-Eume   Bdw.    Co.,   49. 

9.  Where  the  evidence  establishes  the  substantive  facts  forming  the  basis 

of  the  cause  of  action  alleged,  a  departure  from  the  allegations  in 
merely  subsidiary  or  evidentiary  facts  does  not  constitute  a  fatal  vari- 
ance.   Willson  V.  Crawford,  580. 

10.  Plaintiffs  seeking  to  recover  commissions  for  negotiating  a  sale  of  land 

for  defendant  alleged  that  they  had  procured  a  purchaser  ready,  will- 
ing and  able  to  take  the  land  at  defendant's  price,  but  that  the  latter 
had  refused  to  execute  the  deed  and  to  pay  their  commission.  De- 
fendants answered  that  the  sale  was  not  consummated  because  the 
purchaser  refused  to  carry  it  out  on  the  ground  that  he  could  not 
get  possession.  It  was  proven  that  the  sale  miscarried  because  the 
purchaser  refused  to  accept  the  deed  and  pay  the  price  by  reason  of 
the  existence  of  an  outstanding  lease  of  the  property  to  another  which 
prevented  his  getting  immediate  possession.  Held,  that  there  was  no 
fatal  variance  between  the  allegations  and  proof  of  plaintiffs;  that 
the  substance  of  their  cause  of  action  alleged  was  proven,  in  that 
they  found  a  purchaser  and  were  denied  their  commissions;  and  that 
the  answer  showing  why  the  sale  failed  showed  no  defense.     Id, 

11.  Allegations  of   injury  to  various  parts  and  organs  of  plaintiff's  person 

are  held  sufficient  as  against  special  demurrer.  Teivas  Tel,  d  T,  Co. 
V.  Thompson,  408. 

12.  Where  a  husband  alleged  that  his  wife  was  injured  in  both  hips  in  a 

railroad  accident,  and  the  evidence  showed  that  only  the  right  hip  was 
injured,  the  court  having  by  its  charge  confined  the  injuries  to  those 
"substantially  as  alleged  by  plaintiff,"  it  was  not  error  for  the  court 
to  refuse  to  charge  the  jury  to  disregard  the  allegation  in  regard  to 
the  left  hip  being  hurt.     Southern  Pac.  Co.  v.  Blake,  396. 

13.  A  petition  alleged  that  plaintiff's  wife  was  injured  in  the  back  and  hips, 

stomach  and  abdomen,  and  that  she  was  ''injured  internally  upon  each 
and  every  other  part,  and  each  and  every  other  organ  thereof."  Held, 
broad  enough  to  admit  proof  of  injury  in  the  right  thigh  and  hip, 
there  being  no  exception  to  the  pleading.     Id. 

14.  Plaintiff  could  not  recover  for  loss  of  time  from  injuries  to  the  person, 

though   alleging   specifically   the  nature   of   such   injuries,   where   the 
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petition  also  epecified  the  elements  of  damages  claimed,  and  men- 
tioned only  physical  and  mental  pain  and  physician's  bills.  Ft.  Worth 
d  D.  C.  Ry,  Co,  v.  Morrison,  590. 
15.  Evidence  was  receivable  on  behalf  of  plaintiflf  that  a  rule  forbidding 
the  train  on  which  he  had  taken  passage  to  stop  at  the  station  to 
which  he  was  destined  was  not  beinff  enforced  by  defendant  com- 
pany, though  plaintiff  had  not  plead  the  fact  of  such  failure  to  en- 
force it.  The  defense  pleaded  in  justification  of  his  ejection  from 
the  train  while  holding  a  ticket  to  such  station  involved  the  exist- 
ence and  observance  of  such  a  rule  by  the  carrier.  Proof  that  the 
rule  had  not  been  enforced  was  a  traverse  and  not  an  avoidance  of 
such  defense,  which  the  plaintiff  was  not  required  to  plead.  Missouri, 
K.  d  T,  Ry,  Co.  of  Tex,  v.  Herring,  543. 

PoBseulon. 

Action  for  recovery  of.     See  Forcible  Entry  and  Detainer,  l-S, 

As  notice  of  title.     See  Innocent  Purchaser,  3. 

Inability  to  give.     See  Land  Agent,  1,  2,  S. 

Adverse  Possession.     See  Limitation,  8-15. 

After  sale  under  execution.     See  Limitation^  12. 

By  tenant.    See  'Notice,  1. 

Recovery  on  prior  possession.     See  Trespass  to  Try  Title,  2. 

Parol  sale  of  land.     See  Vendor  and  Purchaser,  1. 

Under  outstanding  lease.     See  Vendor  and  Purchaser,  5, 

Powers.. 

Coupled  with  interest.     See  Deed,  2. 

Of  sale  under  trust  deed.    See  Homestead,  9;  Trustee's  Sale,  1,  2, 

Praotloe. 

Rulings  on  this  subject  will  be  found  arranged  under  more  specific  heads. 
See  Amount  in  Controversy,  1,  2;  Appeal,  l-J^;  Argument  of  Counsel, 
1;  Assignment  of  Error,  l-S;  Attachment,  l-^J  Bankruptcy,  J^;  Bill 
of  Exceptions,  1;  Boundaries,  1;  Briefs,  1-9;  Continuance,  1-4;  De- 
fault, 1;  Depositions,  IS;  Elections,  1-4;  Eminent  Domain,  S;  Es- 
tates of  Decedents,  S,  4,  8,  9,  10;  Evidence,  29,  SO;  Fees  of  Office,  1; 
Forcible  Entry  and  Detainer,  S;  Guardianship,  1-4;  Harmless  Error, 
IS;  Injunctions,  1;  Instructions  to  Juries,  1-19;  Judges,  1;  Judg- 
ment, IS;  Jurisdiction,  1-4 >  Juries,  IS;  Misconduct  of  Jury,  IS; 
"Sew  Trial,  IS;  Parties,  1,  2;  Pleading,  1-15;  Practice  in  Trial 
Court,  IS;  Practice  on  Appeal,  1-15;  Receivers,  1;  Res  Ad  judicata, 
IS;  Statement  of  Facts,  1-10;  Telegraph  and  Telephone,  7;  Transi- 
tory Action,  1;  Trespass  to  Try  Title,  IS;  Verdict,  1;  Wills,  IS. 

Praotloe  In  Trial  Court. 

Argument  held  not  improper.     See  Argument  of  Counsel,  1. 

Foreclosure  of  attachment  lien.    See  Attachment,  1-4* 

Affidavit  for  attachment.  See  Attachment,  2,  S. 

Opportunity  to  amend  pleading.     See  Bankruptcy,  4* 

Submission  of  uncontroverted  fact.     See  Carriers  of  Goods,  5. 

Application  by  codefendant.     See  Continuance,  1, 

Absence  of  party.     See  Continuance,  2, 

Surprise  by  new  pleading.     See  Continuance,  S,  4* 

Impeachment  of  witness.     See  Evidence,  29. 

Good  reputation  of  witness.     See  Evidence,  SO, 

Charge  of  court.     See  Instructions  to  Juries,  1-19. 

Judges  exchanging  bench.     See  Judges,  1. 

Judgment  of  former  term.     See  Judgments,  1. 

Error  cured  by  consent.     See  Judgments,  2,  S. 

Manner  of  assessing  damages.     See  Misconduct  of  Jury,  1,  2, 

Prejudiced  juror.     See  Misconduct  of  Jury,  S. 

Delay  in  filing  motion.    See  New  Tridi,  2. 
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Bill  of  review.     See  New  Trial,  S,  |,  5. 
Statement  of  cause  of  action.    See  Pleading,  I-^IS,  • 
Appointment  of  receiver.     See  Receivers,  1, 
Probating  of  wills.     See  WilU,  1-6. 

1.  Where  the  evidence  raises  an  issue,  but  is  not  such  as  to  compel  a  find- 

ing one  way  or  the  other,  it  is  proper  for  the  court  to  submit  the 
issue  to  the  jury.     Bender,  Executrix,  v.  Brooks,  465. 

2.  Remarks  of  the  judge  to  a  jury  disagreed  only  on  the  amount  of  dam- 

ages, urging  on  them  a  further  effort  to  reach  a  verdict,  considered 
and  held  not  to  show  the  exercise  of  undue  influence  upon  their 
action.     Northern  Tex.  Trac.  Co.  v.  Brigance,  16. 

3.  Where   a  case  is   tried  without  a  jury,   it  is   reversible  error  for   the 

judge  to  overrule  a  motion  seasonably  made  by  the  losing  party  re- 
questing him  to  file  his  findings  of  fact  and  conclusions  of  law,  and 
to  refuse  to  comply  with  said  motion.    Buckner  v.  Davis,  493. 

4.  It  is  only   necessary   that  a  trial   judge  file  his  findings  of  fact  and 

conclusions  of  law  upon  the  material  issues  in  the  case.  He  is  not 
required  to  file  a  statement  of  the  evidence.  A  failure  to  find  a  fact 
shown  by  the  undisputed  evidence  can  not  be  prejudicial  to  an  ap- 
pellant.    Ragley-McWilliams  Lumh.  Co,  v.  Hare,  610. 

5.  It  is  error  for  a  trial  court  to  refuse  to  admit  evidence  in  support  of  a 

plea  and  to  instruct  a  verdict  against  the  same  after  having  over- 
ruled general  and  special  exceptions  thereto.  Hanson  v.  First  Natl. 
Bk.  of  Center,  18. 

6.  Although  a  vase  is  tried  before  a  jury  and  a  verdict  rendered,  it  is  the 

duty  of  the  trial  court,  when  there  is  no  conflict'  in  the  evidence  and 
the  case  is  fully  developed,  to  render  judgment  in  favor  of  the  party 
entitled  thereto  under  the  law  and  the  evidence,  notwithstanding  the 
verdict.     Trezevant  d  Cochran  v.  Powell  d  Co.,  449. 

Fraetlee  on  Appeal. 

Jurisdiction  dependent  on  amount.    See  Amount  in  Controversy,  1,  2, 

Notice  not  entered  on  minutes.     See  Appeal,  1. 

Clerk's  certificate  of  transcript.     See  Appeal,  2* 

Time  for  filing  bond.     See  Appeal,  3. 

Justice  failing  to  transmit  transcript.     See  Appeal,  4. 

Complaint  of  argument  of  counsel.     See  Assignments  of  Error,  1. 

Objections  to  charge.     See  Assignments  of  Error,  2. 

Errors  assigned  by  appellee.     See  Assignments  of  Error,  S, 

Overruling  exceptions  to  pleading.     See  Bankruptcy,  4. 

Attacking  truth  of  bill.     See  Bill  of  Exceptions,  1. 

Effect  of  disclaimer.    See  Boundaries,  1. 

Presentation  of  errors.     See  Briefs,  1-9. 

Error  not  ground  for  reversal.    See  Harmless  Error,  IS. 

Errors  in  charge  of  court.    See  Instructions  to  Juries,  1^19, 

Manner  of  assessing  damages.     See  Misconduct  of  Jury,  1,  2* 

Prejudiced  juror.     See  Misconduct  of  Jury,  S. 

Trial  before  court.     See  New  Trial,  1. 

Judgxnent  unsupported  by  pleading.     See  Pleading,  ft* 

Pleadings  of  both  parties.    See  Pleading,  6. 

Prayer  for  recovery  of  interest.     See  Pleading,  8. 

Preserving  evidence  on  trial.    See  Statement  of  Facts,  I^IO* 

Fundamental  error.     See  Trespass  to  Try  Title,  7. 

Exclusion  of  evidence.     See  Wills,  S. 
!•  An  objection  to  evidence  not  made  in  the  trial  court  can  not  be  urged 

on  appeal.  Missouri,  K.  d  T,  Ry.  Co.  of  Tex.  v.  Herring,  643. 
£•  An  objection  that  certain  evidence  was  not  admissible  under  the  plead- 
ing is  one  that  should  be  made  in  the  trial  court  and  can  not  b^ 
urged  for  the  first  time  on  appeal.  Western  U.  Tel.  Co.  v.  Buchanan, 
212. 
6.  When,  the  jury  having  been  retired,  the  court  hears  evidence  upon  ob- 
jections to  the  admissibility  in  evidence  of  certain  documents  as  an- 
cient instruments   and   rules   that   they   are   not  admissible,   assign- 
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ments  of  error  based  on  such  ruling  can  not  be  considered  on  appeal 
ivhen  it  does  not  appear  that  the  ruling  was  excepted  to  at  the 
time,  nor  that  objection  was  interposed  to  any  of  the  evidence  offered 
on  said  issue  until  after  the  hearing  was  concluded.  Jackson  v,  Nona 
MiUa  Co.,  141. 

4.  When  a  cause  is  tried  by  a  court  without  a  jury,  the  admission  of  ir- 

relevant or  incompetent  evidence  will  not  require  a  reversal  of  the 
judgment  if  there  is  sufficient  unobjectionable  evidence  in  the  record 
to  support  the  judgment.     Ragley-McWilliama  Lumh,  Co.  v.  Hare,  610. 

5.  An  attack  upon  a  correct  conclusion  of  law  based  upon  certain   facts 

found  by  the  court,  can  not  avail  on  appeal  when  it  is  not  contended 
that  the  findings  of  fact  are  not  supported  by  the  evidence.  Whittaker 
<?.  McWhorter,  45. 

6.  Where  a  case  is  appealed  without  a  statement  of  facts  and  on  the  con- 

clusions alone  of  the  trial  judge,  and  it  does  not  appear  that  any 
exception  to  the  judgment  or  to  the  conclusions  of  fact  and  law  was 
taken  and  entered  of  record  in  the  trial  court,  assignments  of  error 
attacking  such  conclusions  and  judgment  can  not  be  considered  on 
appeal.     Qulf  States  Brick  Co.  v.  Beaumont  Rice  M.  Co.,  160. 

7.  What  might  appear  by  way  of  recital   in  the  court's  conclusions  filed 

ten  days  after  the  adjournment  of  the  court,  can  not  be  taken  as 
such  entry  of  record  ot  exception  to  the  judgment  as  is  required  by 
art.  1333,  Bev.  Stats.,  in  cases  where  appeal  is  prosecuted  upon  con- 
clusions of  fact  and  law  alone.     Id. 

8.  The  Appellate  Court  does  not  disturb  a  verdict  because  the  preponder- 

ance of  proof  is  against  it,  there  being  evidence  sufficient  to  sustain 
it.  Attention  is  called  to  the  better  opportunity  and  greater  re- 
sponsibility of  the  trial  court  in  preventing  unjust  verdicts.  Houston 
d  T.  C.  R.  Co.  V.  Maxwell,  80. 

9.  Without  reference  to  the  merits  of  assignments  .of  error  based  upon  the 

admission  of  evidence,  the  assignments  will  be  overruled  when  it  is 
manifest  that  the  evidence  was  immaterial  and  its  admission  could 
not  have  injured  appellant.     Freeman,  Receiver,  v.  Vetter,  569. 

10.  When  an  Appellate  Court  reverses  the  judgment  of  the  trial  court  and 

there  is  no  matter  of  fact  necessary  to  be  ascertained  and  the  amount 
of  damages  is  fixed,  it  is  the  duty  of  the  Appellate  Court  to  render 
such  judgment  as  should  have  been  rendered  by  the  trial  court.  Treze- 
vant  d  Cochran  v.  Potoell  d  Co.,  449. 

11.  When,  under  a  cross  assignment  by   appellee,  the  Appellate  Court  de- 

cides that  he  is  entitled  to  recover  certain  statutory  penalties  from 
a  railroad,  and  the  appellee  agrees  that  in  the  event  the  court  sus- 
tains his  said  assignment  the  court  might  render  judgment  for  the 
minimum  penalty  fixed  hy  law,  the  court  will  act  on  said  agreement 
and  render  judgment  accordingly,  instead  of  remanding  the  cause  for 
a  jury  to  determine  the  amount  of  the  penalty  as  between  the  maxi- 
mum and  minimum  fixed  by  the  staute.  Texas  d  N.  0,  R.  Co.  v. 
Sabine  Tram  Co.,  354. 

12.  In  the  absence  of  a  cross  assignment  of  error,  the  Appellate  Courts  can 

not  reform  a  judgment  of  the  trial  court  so  as  to  increase  the  amount 
of  the  same  in  appellee's  favor.  Caplea  v.  Port  Huron  Eng.  d  Thr. 
Co.,  646. 

13.  Where  error  in  the  judgment  as  to  the  amount  for  which  foreclosure 

of  attachment  lien  was  awarded  was  not  called  to  the  attention  of 
the  trial  court,  the  reformation  of  such  judgment  on  appeal  will  not 
carry  the  costs  thereof  against  the  appellee.     Await  v.  Schooler,  91. 

14.  Where  testimony  as  to  the  market  value  of  an  article  in  controversy  is 

improperly  excluded,  the  Appellate  Court  may  require  the  appellee 
to  remit  the  difference  between  his  testimony  and  the  excluded  testi- 
mony as  to  value,  as  a  condition  upon  which  the  judgment  will  be 
affirmed.     Chicago,  R.  I.  d  G.  Ry.  Co.  i?.  Clark^  175. 

15.  The  submission  to  the  jury,  as  an  element  of  damages,  of  alleged  ex- 

penses for  medicines  of  which  there  was  no  proof,  was  error,  but 
was  capable  of  being  cured  on  appeal  by  remitting  all  of  the  recovery 
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which,  under  the  pleading  and  charge,  could  be  ascribed  thereto.  Vorth- 
em  Tex.  Trac,  Co.  v,  Brigance,  15. 

Preemption. 

Occupancy  with  intent  to  preempt.     See  Limitatumy  10, 
Character  of  improvements.     See  Public  Land,  i. 
Abandonment  of  claim.    See  Public  Land,  2, 

Preanniptlon. 

Of  eood  reputation.    See  Evidence,  SO, 

Of  due  care  by  employee.     See  Master  and  Servant,  S. 

Of  date  of  signature.     See   Notee  and  BiUe,  2. 

Of  application  for  survey.     See  Public  Land,  S. 

As  to  ownership  of  personal  property.     See  Putative  Wife,  4, 

Of  disagreement  of  counsel.     See  Statement  of  Facts,  9. 

In  support  of  judgment.    See  Wills,  2. 

Prima  Paoie  Case. 

Derailment  of  train.     See  Carriers  of  Passengers,  5. 

Principal  and  Agent. 

See  generally.  Agency, 

Principal  and  Surety. 

Signature  of  principal  to  contract.     See  Bonds,  1. 

Discharge  of  sureties  by  extension  of  time.    See  Instructiims  to  Juries,  19. 

Proflti. 

Loss  of  profits  of  gin.     See  Damages,  2. 

Proposltloni. 

Assignment  constituting  proposition.     See  Briefs,  7,  8,  9. 

Proximate  Canse.  "^ 

1.  Where  death  was  caused  by  tuberculosis,  with  no  evidence  that  a  physical 

injuiT  previously  received  by  deceased  was  the  cause  of  the  disease, 
^  the  fact  that  the  weakened  condition  due  to  the  injury  contributed 
to  render  the  disease  fatal  would  not  render  the  injury  a  proximate 
cause  of  the  death.  It  would  be  a  remote  cause  or  mere  condition. 
Doctrine  of  proximate  and  remote  cause  examined  and  authorities 
discussed.     Houston  d  T.  C.  R.  Co.  t?.  Maxwell,  80. 

2.  Requested   charge  relieving  defendant  from   liability   if  injury  concurred 

with  disease  in  causing  the  death  held  properly  refused  because  in- 
correct in  law.     Id. 

3.  When   there   are  two  concurrent   causes   of   loss,   the   predominating  effi- 

cient one  will  be  regarded  as  the  proximate  one  when  the  damage 
done  by  each  can  not  be  distinguished,     id. 

4.  Charge  considered  and  held  not  to  assume  the  existence  of  negligence; 

but,  if  so  defective,  to  be  no  ground  for  reversal,  since  the  proof  of 
negligence  was  clear  and  uncont  rover  ted.     Id. 

Pnblio  Land. 

Titled  within  meaning  of  Constitution.    See  Constitutional  Law,  I, 
Occupied  under  belief  of  vacancy.     See  Limitation,  10. 

1.  There   is   nothing  in   the   Act  of   August   12,   1870,   concerning  the  pre- 

emption of  public  land  for  homestead  purposes,  prescribing  the  char^ 
acter  of  improvements  which  must  be  made  by  the  preemptor  or  re- 
quiring that  the  land  should  be  cultivated  or  put  to  any  particular 
use.  Evidence  as  to  occupancy  of  land  preempted  under  said  Act  con- 
sidered, and  held  to  be  a  sufficient  conrpliance  with  the  requirements 
of  the  Act  in  that  respect.     Gallup  v.  Thaeker,  1. 

2.  A  preemptor  of  public  land  under  the  homestead  donation  Act  of  1870, 

complied  with  all  the  preliminary  requirements  and  occupied  the  land 
from  May,  1873,  to  December,  1876,  when  he  moved  off  the  land  and 
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vrent  to  West  Texas  where  he  remained  until  1898;  during  his  ah- 
sence  the  land  was  unoccupied  hy  any  one;  prior  to  September,  1882, 
affidavits  were  filed  in  the  Land  Office  to  the  effect  that  the  preemptor 
had  abandoned  his   homestead  donation,   and  on  the   last-named   date 

gatent  was  issued  by  the  State  to  another  party  for  the  land  which 
ad  been  filed  on  and  occupied  bv  the  preemptor;  in  January,  1907, 
the  preemptor  for  the  first  time  filed  in  the  Land  Office  the  affidavits 
of  his  occupancy  from  1873  to  1876,  and  demanded  a  patent,  which 
the  Commissioners  of  the  Land  Office  refused.  Held,  compliance  with 
the  preliminary  steps  required  by  the  statute  and  the  three  years*  oc- 
cupancy did  not  vest  the  preemptor  with  an  indefeasible  title;  to 
preserve  his  right  it  was  necessary  that  he  either  remain  on  the  land 
or  comply  with  the  other  requirements  of  the  law  and  secure  a  patent. 
Jd. 

3.  In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that 

prior  to  the  actual  survey  of  a  part  of  the  public  domain  a  formal 
application  for  such  survey  was  filed  by  the  locator  in  the  office  of 
the  surveyor  of  the  district  in  which  the  land  was  situated.  Eltoood, 
Arnett  d  Arnett   v.   Copeland,  238. 

4.  The  filing  of  a  certificate  or  other  evidence  of  right  to  a  part  of  the 

public  domain  in  the  office  of  the  surveyor  of  the  district,  together 
with  a  designation  of  the  land  desired  and  an  application  for  sur- 
vey of  the  same,  confers  a  prior  right  to  the  land  surveyed  as  against 
any  subsequent  conflicting  location.  The  date  of  the  filing  of  the 
field  notes  in  the  office  of  the  district  surveyor  is  immaterial.     Jd, 

Pnrohase  Honey. 

Vendor's   lien   notes.     See    Vendor   and  Purchaser,   8-lt, 

Putative  Wife. 

1.  In   an   action  bv   the   abandoned   widow   and  children  of   a  decedent   to 

recover  land  the  title  to  which  was  held  in  che  name  of  a  putative  wife 
with  whom  he  had  lived  after  such  abandonment,  but  alleged  to  have 
been  acquired  with  community  funds  of  himself  and  plaintiff  and  by 
his  labors  during  the  existence  of  the  marriage  which  was  known  to 
the  defendant,  and  to  be  held  in  trust  by  her,  the  pleading  was  suffi- 
cient to  support  a  recovery  by  plaintiff  in  the  right  inuring  to  her 
as  lawful  wife,  though  the  petition  did  not  specifically  assert  a  com- 
munity interest  in  her,  but  alleged  plaintiffs  to  be  the  legal  heirs  of 
decedent.     JVaison  v.  H arris,  263. 

2.  A  woman  living  as  wife  with  one  known  to  be  lawfully  married  to  an- 

other had  no  community  interest  in  land  acquired  by  him  through 
their  joint  means  or  efforts,  but  only  an  equitable  interest  therein  to 
the  extent  that  her  own  means  or  labors  contributed  to  acquire  it, 
and  where  this  contribution  to  its  purchase  or  the  extent  of  such  con- 
tribution are  not  shown  the  whole  should  be  treated  as  the  com- 
munity property  of  the  husband  and  his  lawful  wife.  And  on  its  sale 
and  reinvestment  in  other  lands,  these,  too,  should  be  treated  as  such 
community  property  to  the  extent  that  they  were  acquired  from  such 
source  or  from  the  husband's  earnings,  though  the  title  was  taken, 
not  in  the  name  of  the  husband,  but  in  that  of  the  putative  wife.     Id. 

3.  A  ^ift  of  property   to  a   putative  wife  would  be  valid   as   against  the 

rights  of  heirs  of  the  husband,  but  he  could  not,  by  such  gift,  trans- 
fer to  the  putative  wife  the  interest  of  the  legal  wife  in  community 
property.     Id, 

4.  Where  the  putative  husband  and  wife  purchased  personal  property  to- 

gether under  no  written  title,  each  would  be  presumed  to  own  an  un- 
divided half  interest  in  the  absence  of  evidence  as  to  the  source  of 
the  consideration  or  of  a  gift  by  him  to  the  putative  wife.     Id, 

Question  of  Faot. 

Admissibility  of  ancient  instrument.     See  Evidence,  15,  16,  17. 
Identity  of  premises.     See  Forcible  Entry  and  Detainer,  ft. 
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Sufficiency  of  proof.    See  Negligence,  1,  6,  7,  8,  9,  20,  f  1. 
Execution  of  instrument.     See  Non  Eat  Factum,  1, 
Parol  sale  of  Und.    See  Vendor  and  Pwvhaaer,  U 

Railroad  CommitsioA. 

Regulation  of  rates.    See  Railtoaye,  ft,  S, 
Goods  for  export.    See  Railtcaya,  6, 
Action  for  overcharge.     See  Railways,  7. 

Sailwayt. 

Penalty  for  discrimination.     See  Carriers  of  Ooods,  1. 

Refusal  to  accept  car.     See  Carriers  of  Goods,  2. 

Construction  of  tariff.     See  Carriers  of  Goods,  S. 

Protection  of  through  rate.     See  Carriers  of  Goods,  4. 

Contract  in  another  state.    See  Carriers  of  Goods,  5. 

Choice  of  form  of  contract.     See  Carriers  of  Goods,  6,  7. 

Agreement  to  give  notice  of  damages.     See  Carriers  of  Goods,  8. 

Delay  in  furnishing  cars.     See  Carriers  of  Goods,  9. 

Contributory  negligence  of  shipper.    See  Carriers  of  Goods,  10. 

Loss  by  inherent  defect.     See  Carriers  of  Goods,  11,  12. 

Messenger  accompanying  shipment.    See  Carriers  of  Goods,  12. 

Limiting  liability  of  connecting  lines.     See  Carriers  of  Goods,  IS. 

Deviation  and  delay.     See  Carriers  of  Goods,  H,  15. 

Strike  on  connecting  lines.    See  Carriers  of  Goods,  14,  15. 

Ventilation  of  fruit  cars.     See  Carriers  of  Goods,  16,  11. 

Suit  against  foreign  corporation.    See  Carriers  of  Goods,  18. 

Contract  limiting  liability.     See  Carriers  of  Goods,  19. 

Degree  of  care  required.     See  Carriers  of  Passengers,  1. 

Stopping  at  flag  station.     See  Carriers  of  Passengers,  2. 

Passenger  on  freight  train.     See  Carriers  of  Passengers,  S,  4* 

Injury  to  trespasser  on  train.    See  Carriers  of  Passengers,  i. 

Prima  facie  case  of  negligence.     See  Carriers  of  Passengers,  5. 

Contributory  negligence  of  passenger.     See  Carriers  of  Passengers,  6. 

Shipment  of  corpse.     See  Carrxers  of  Passengers,  7,  8. 

Ownership  of  controlling  interest.     See  Jurisdiction,  1. 

Interpretation  of  freight  tariff.     See  Jurisdiction,  2,  S. 

Employers'  Liability  Act.     See  Master  and  Servant,  1,  t. 

Negligent  construction  of  cattle  guard.     See  Master  and  Servant,  2. 

Anticipating  master's  negligence.     See  Master  and  Servant,  S. 

Risks  assumed  by  servant.     See  Master  and  Servant,  6,  7. 

Act  within  scope  of  duty.     See  Master  and  Servant,  8. 

Discovered  peril.     See   Negligence,  i-^. 

Climbing  between  cars.     See  Negligence,  S,  i. 

Duty  to  keep  lookout.    See  Negligence,  5,  6,  21,  29,  24. 

Contributory  negligence.     See  Negligence,  7,  8,  12,  IS,  H,  15,  22,  26,  27. 

Construction  of  manhole  in  tender.    See  Negligence,  9,  10. 

Open  switch.     See  ?iegligence,  IS. 

Flaffging  railroad  train.     See  Negligence,  Ij,  15. 

Brakeman  falling  between  cars.     See  Negligence,  15. 

Backing   train   over  thoroughfare.     See   Negligence,  21,  22. 

Injuries  to  minors.     See  Negligence,  5-8,  21,  22,  24-27. 

Actions  against  connecting  lines.     See  Parties,  1. 

Allegation  of  personal  injuries.     See  Pleading,  11-15. 

Overflow  of  growing  crop.     See  Sales,  4- 

Actions  by  and  again&t  nonresidents.  See  Transitory  Action,  1. 
1.  The  whole  of  a  city  to  which  a  railway  runs  constitutes  a  "point"  on  its 
line  and  on  that  of  another  road  connecting  with  it  in  such  city,  with- 
in the  meaning  of  article  4574,  subd.  2,  Revised  Statutes,  and  it  la 
not  liable  for  the  penalty  denounced  by  article  4575  for  failing  to 
delivering  a  car  at  such  point  to  a  connecting  line,  if  the  terminal 
point  IS  within  such  city.  If  it  has  undertaken  delivery  at  a  place 
in  such  city  other  than  its -own  station,  and  which  can  .only  be 
reached  over  the  tracks  of  a  connecting  road,  it  may  be  liable  in  dam- 


iNDBi.  719 

ftaUwayi — Conttwued. 

ages  for  Bondeliyery  to  the  consignee  at  such  place,  and  under  obli- 
gation to  make  arrangements  with  the  connecting  line  for  the  switch- 
mg  service  necessary  to  effect  such  delivery,  but  the  statutory  penalty 
is  inapplicable.    Tewas  d  P.  Ry.  Co.  v.  Driskell,  310. 

2.  Orders  of  the  Railroad  Ck)mmission  fixing  a  rate  from  eastern  points  to 

points  on  and  east  of  the  line  of  the  H.  &  T.  C.  Railroad  governed  a 
shipment  to  Oak  Cliff,  a  place  in  Dallas,  but  west  of  the  line  of  such 
road,  the  city  in  all  its  parts  constituting  the  point  to  which  the 
rate  was  fixed.  The  transportation  was  completed  on  arrival  at  the 
carrier's  station  in  Dallas,  the  terminal  point,  except  such  as  fell 
under  the  regulations  governing  Switching  cars  to  a  particular  place 
for  delivery,  which  switching  was  not  compulsory  by  law  on  a  conr 
necting  line  but  subject  to  arrangement  between  the  companies;     Id. 

3.  An   order   of   the   Railroad   Commission   directing   plants   and    industries 

situated  at  Oak  Cliff,  on  the  line  of  the  6.,  C.  &  S.  F.  Railway,  to 
be  regarded  as  within  the  switching  limits  of  that  road  for  the  city 
of  Dallas,  recognized  those  industries  as  situated  within  the  city  and 
taking  the  transportation  rates  fixed  from  eastern  points  to  Dallas, 
by  the  Commission.  That  road,  in  carrying  to  Oak  Cliff  the  cars 
brought  from  the  east  to  Dallas  by  another,  was  not  completing  the 
transportation  to  a  point  west  of  the  H.  &  T.  C.  Railroad,  under 
•the  rates  governing  such  shipment,  but  performing  switching  service. 
Id. 

4.  The  T.  &  P.  Railroad,  undertaking  to  transport  a  car  of  lumber  from  a 

point  east  of  Dallas  to  Oak  Cliff,  a  place  in  Dallas,  was  bound  to 
deliver  at  Oak  Cliff,  not  merely  at  its  Dallas  station;  and  if,  having 
no  track  to  Oak  Cliff,  but  a  connecting  road  in  the  city  having  a 
track  and  station  there,  it  failed  to  arrange  with  its  connection  to 
have  the  car  switched  to  Oak  Cliff,  whereby  it  was  never  delivered 
to  the  consignee,  who  refused  to  receive  it  elsewhere,  the  company 
was  liable  to  him  for  the  value  of  the  property,  though  not  for  the 
penalties  denounced  for  a  failure  to  deliver  the  car  to  a  connecting 
line.  It  was  not  a  failure  to  deliver  to  its  connenctions  for  transpor- 
tation to  destination,  but  of  failure  to  make  such  delivery  to  the 
consignee  after  reaching  destination  as  had  been  promised.  Id. 
6.  A  contract  by  a  railway  to  deliver  to  consignee  at  Oak  Cliff,  which  was 
in  the  city  of  Dallas,  only  the  prescribea  rate  to  Dallas  being  named, 
was  not  an  undertaking  to  make  such  delivery  at  that  rate;  this 
would  be  a  discrimination  in  the  shipper's  favor.  An  undertaking 
of  the  shipper  or  consignee  to  pay  the  extra  expense  of  making  such 
delivery  was  implied,  the  carrier  assuming  the  burden  of  making 
switching  arrangements  by  which  it  could  be  done,  but  not  of  pay- 
ing therefore.    Id. 

6.  A  company  engaged  in  exporting  bought  a  bill  of  lumber  from  a  lumber 

company  in  this  State;  by  the  terms  of  sale  and  purchase  the  lumber 
company  was  to  deliver  the  lumber  f.  o.  b.  cars  at  a  shipping  port 
on  the  coast  of  this  State,  this  the  lumber  company  did;  upon  ar- 
rival of  the  lumber  at  destination  the  railroad  company,  upon  the 
contention  that  the  lumber  was  intended  for  export,  refused  to  de- 
liver the  same  to  the  purchaser  upon  tender  of  the  freight  rate  pre- 
scribed by  the  Railroad  Conftnission  of  Texas  for  intrastate  shipments 
between  the  two  points,  but  demanded  and  finally  collected  the  freight 
rate  prescribed  by  the  Interstate  Commerce  Commission  for  the  trans- 
portation of  lumber  intended  for  export,  which  was  much  more  than 
the  rate  fixed  by  the  State  Commission.  In  a  suit  by  the  lumber 
company  against  the  railroads  to  recover  the  difference  between  the 
two  rates,  held,  the  State  and  not  the  interstate  rate  applied,  and 
the  plaintiff  was  entitled  to  recover.  The  fact  that  the  purchaser 
intended  the  lumber  for  export  after  it  arrived  at  the  port  was  im- 
material so  far  as  the  seller  was  concerned.  Tewaa  d  N,  0.  R.  Co. 
V.  Sabine  Tram  Co.,  363. 

7.  It  was  not  intended  by  the  provisions  of  art.  4568,  Rev.  Stats.,  that  a 

shipper,  made  to  pay  an  unlawful  overcharge  of  freight  by  a  railroad 
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company  should,  first  make  complaint  before  the  Railroad  Commis- 
sion of  the  State  and  secure  a  determination  by  it  that  said  charge 
was  unlawful;  before  he  could  sue  the  company  for  the  overcharge. 
Id. 

8.  The  fact  that  art.  4576,  Rev.  Stats.,  gives  a  right  to  sue  a  railroad 
company  for  a  penalty  for  overcharge  for  freight,  does  not  by  impli- 
cation prohibit  the  suit  to  recover  as  actual  damages  the  excessive 
freight  paid.     Id, 

9.  A  shipper  is  not  limited  to  the  recovery  of  only  one  penalty  against  a 
railroad  company  for  overcharge  of  freight,  but,  under  the  provisions 
of  art.  4581,   Rev.  Stats.,  Concerning  cumulative  penalties,   is  entitled 

to  recover  in  one  suit  for  each  separate  violation  of  the  law  or  each 
separate  act  of  extortion  as  defined  by  art.  4573,  and  said  statute  is 
not  in  violation  of  sec.  13,  art.  1  of  the  Constitution  prohibiting  the 
imposition  of  excessive  fines,  nor  of  the  Fourteenth  Amendment  to 
j  the  Constitution  of  the  United  States.     Id. 

10.  Section  5  of  the  Act  of  1891    (Rev.  Stats.,  art.  4564)   providing  that  the 

rates,  charges,  etc.,  prescribed  by  the  Railroad  Commission  of  Texas 
shall  be  deemed  reasonable,  fair  and  just,  and  shall  not  be  contro- 
verted until  found  otherwise  in  a  direct  action  brought  for  that  pur- 
pose, is  not  violative  of  sec.  1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  guarantying  to  every  one  the  equal 
protection  of  the  laws.  Said  Act  in  sees.  6  and  7  makes  ample  pro- 
vision for  determining  whether  such  rates,  charges,  etc.,  are  unrea- 
sonable or  unjust.     Id. 

11.  It  is  no  defense  to  a  shipper's  suit  to  recover  from  a  railroad  company 

an  overcharge  of  freight  or  to  recover  the  statutory  penalties,  that 
the  company  was  innocently  mistaken  in  its  belief  that  under  the 
facts  it  nad  a  right  to  charge  the  interstate  or  export  rate,  and  not 
the  intrastate  rate;  under  the  statute  (art.  4575)  a  railroad  company 
IS  exempt  from  the  prescribed  penalties  only  when  an  overcharge  was 
innocently  and  unintentionally  made  through  a  mistake  of  fact.  A 
mistake  as  to  the  lawful  rate  is  not  a  mistake  of  fact.     Id. 

12.  There  were  twenty-four  separate  shipments  of  lumber  on  as  many  dif- 

ferent days,  on  each  and  all  of  which  an  overcharge  of  freight  was 
made;  the  agent  at  destination  allowed  the  expense  bills  to  accumu- 
late in  his  hands  as  the  cars  arrived,  and  during  the  period  of  the 
arrival  of  the  cars  only  made  five  separate  demands  for  the  freight, 
collecting  the  freight  on  several  cars  at  each  time.  Held,  each  of  the 
'*^wenty-four  shipments  constituted  a  separate  and  distinct  offense  for 
which  the  company  was  liable  to  pay  the  penalty.  The  fact  that 
there  were  only  five  demands  and  five  collections  of  the  excessive 
freight  was   immaterial.     Rev.   Stats.,   arts.   4573-4575.     Id. 

13.  Petition  in   an   action  for   injury  to  growing  crops  by  causing  overfiow 

of  the  premises  sufficiently  alleges  the  damages  where  it  shows  the 
amount  in  which  the  value  of  the  yield  of  the  crops  was  lessened 
thereby.     Missouri,  K,  d  T.  Ry.  Co.  of  Tex.  v,  Oilbert  d  Coker,  478. 

Aatiflcation. 

Of  agent's  unauthorized   sales.     See  Agency,  4. 
By  county  authorities.    See  Coun^ea,  S. 

BeoeiTert. 

Mismanagement  of  corporation.  See  Corporations,  4~7. 
1.  Wlien  the  petition  sworn  to  by  plaintiff  in  a  proceeding  for  the  appoint- 
ment of  a  receiver  is  the  only  evidence  of  the  truth  of  the  facts  al- 
leged to  obtain  the  appointment,  and  it  is  met  by  a  denial  of  those 
facts  in  the  answer  sworn  to  by  defendant,  the  appointment  should 
be  refused  unless  the  plaintiff  supports  the  controverted  averments 
by  additional  affidavits;  and,  under  our  practice,  if  the  answer  and 
controverting  affidavits  are  not  sufficiently  full  and  definite,  excep- 
tions to  the  same  should  be  urged  by  the  plaintiff  and  acted  on  by 
the  court  so  as  to  give  the  defendant  an  opportunity  for  amendment, 
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'  before  final  action  by  the  court.     It  is  error  for  the  court  to  over- 

(  rule  exceptions  to  the  answer  on  the  ground  that  it  is  not  sufficiently 

full,  definite  and  specific,  and  then  grant  the  application  for  the  ap- 
pointment of  the  receiver  because  the  averments  of  the  petition  are 
i  not  specifically  denied.     Falfurriaa  Im,  Co.  v,  Spielhagan,  112. 

;  Reformation. 

Limits  of  court's  power.     See  Deed,  11,  12,  _ 

I  Of  judgment  on  appeal.     See  Practice  on  Appeal,  12-15, 

j  Beleaie. 

1  Of  liability  for  incumbrance.     See   Vendor  and  Purchaser,  9, 

Of  vendor's  lien.     See  Vendor  and  Purchaser,  16,  17,  18, 

Remittitur. 

Of  damages  on  appeal.     See  Practice  on  Appeal,  14,  15* 

Rendering  Judgment. 

By  Appellate  Court.     See  Practice  on  Appeal,  10-15, 

Replevy. 

Sale  of  sequestrated  property.     See  Damages,  -}. 

Reputation. 

Supporting  when  not  attacked.     See  Evidence,  SO, 

Rescission. 

On  discovery  of  facts.     See  Agency,  4- 

Liability  for  commissions  on  sale.     See  Land  Agent,  2. 

Effect  of  assumption  of  incumbrance.     See  Vendor  and  Purchaser,  8,  9, 

Res  Adjndieata. 

1.  A  judgment  dismissing  a  cause  for  want  of  prosecution  is  not  an  ad- 

judication of  the  cause  of  action;  neither  is  a  dismissal  on  refusal 
of  plaintiflf  to  amend  after  demurrer  sustained  to  certain  allegations 
an  adjudication  as  to  his  right  to  recover  on  other  grounds  alleged 
and  as  to  which  the  demurrer  was  not  sustained  but  overruled.  Good- 
rich V,  WalUs,  317. 

2.  Plaintiff"  sued  on  the  bond  of  a  liquor  dealer  for  damages  by  selling  in- 

toxicants to  her  husband,  alleged  to  be  an  habitual  drunWard  and  to 
have  been  sold  to  after  notice  by  plaintiff  not  to  do  so.  Demurrer 
was  sustained  to  the  latter  allegation  only.  Plaintiff  .announced  that 
she  would  not  prosecute  further  on  the  allegation  of  8i4ie  to  an  habitual 
drunkard,  and  her  suit  was  dismissed.  Held,  that  the  judgmept  was 
no  bar  to  a  subsequent  suit  brought  by  her  for  sales  to  her  husband, 
an  habitual  drunkard.    Id. 

3.  A  judgment  for  defendant  in  an  action  by  a  wife  for  unlawful  sales  of 

intoxicants  to  her  husband  "on  or  about  August  3d  to  10th,"  was 
not  an  adjudication  against  her  right  to  recover  by  reason  of  such 
sales  between  August   10th   and  August  30th.     Id. 

m 

Res  Gestae. 

Declarations  in  regard  to  injuries.     See  Evidence,  SI, 

Resulting  Trust. 

1.  A  resulting  trust  is  created  where  land  is  purchased  with  the  means  of 

one  person  and  the  title  taken  in  the  name  of  another,  and  this  result 
does  not  depend  on  the  intention  of  the  parties.    Watson  v.  Harris,  264. 

2,  Where  a  person  seeking  to  enforce  a  resulting  trust  in  land  did  not  at 

the  time  of  conveyance  make  any  part  of  the  cash  payment,  or  made 
only  a  part  thereof,  and  the  obligation  of  the  grantee  named  in  the 

Vol.  LXI  avil— 46. 
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deed  was  given  for  a  deferred  payment,  subsequent  payments  by  such 
person  of  the  deferred  payment  will  not  create  a  resulting  trust  in 
nis  favor.  Such  a  trust  must  result,  if  at  all,  at  the  instant  the 
deed  is  taken  and  the  legal  title  is  vested  in  the  grantee.  Unless  the 
transaction  is  such  at  the  moment  the  title  passes  that  a  trust  will 
result  from  the  transaction  itself,  no  oral  agreements  and  no  pay- 
ments before  or  after  the  title  is  taken,  will  create  such  a  trust.  Erp 
V.  Meachem,  71. 

3.  Where-  one,  acting  for  another   in  the  purchase  of  land,  uses  his  own 

money  in  making  the  cash  payment  but  becomes  in  no  manner  bound 
for  the  deferred  payments,  and  intends  and  expects  when  he  makes 
the  cash  payment  to  be  repaid  the  same  by  the  grantee  in  the  deed, 
no  trust  results  thereby  to  secure  him  in  the  repayment  of  the  money 
in  the  event  the  grantee  fails  or  refuses  to  reimburse  him.  It  would 
be  otherwise  if  the  estate  was  conveyed  on  his  credit  and  he  bound 
himself  for  the  unpaid  purchase  money.     Jd, 

4.  Evidence  considered  and  held  insufficient  to  establish  a  resulting  trust 

in  land.    Id, 

EermaL 

Rendering  judgment  on.    See  Practice  on  Appeal,  10,  11,  12. 
Reformation  of  judgment.     See  Practice  on  Appeal,  12-15. 

Salei. 

Broker  representing  both  parties.     See  Agency,  1,  2. 
Agent  exceeding  authority.     See  Agency^  S,  4. 
Exclusive  agency  to  sell.     See  Contracts,  1,  2, 
Acceptance  of  ojQTer  by  telegraph.    See  Contracts,  S. 
Failure  to  read  instriunent.    See  Contracts,  4. 
Pointing  out  wrong  land.     See  Contracts,  5. 
Consideration  for  novation.    See  Contracts,  6. 
Limited  warranty.     See  Contracts,  7. 
Bond  to  secure  payment.     See  Contracts,  8. 
Equality  of  knowledge.     See  Contracts,  9,  10. 
Of  county  school  lands.     See  Counties,  1,  2,  S. 
Loss  of  profits  on  machinery.     See  Damages,  2. 
Of  sequestrated  property.     See  Damages,  4. 
Variance  in  name.     See  Execution,  1. 
Without  order  of  court.    See  Execution  Sale,  1. 
Under  powers  in  deed.    See  Homestead,  9. 
By  assignee  in  bankruptcy.     See  Jurisdiction,  4' 
Right  of  agent  to  commissions.     See  Land  Agent,  1-^7^ 
By  mort^gor  of  property.     See  Mortgage,  2,  S,  4* 
Of  intoxicating  liquors.     See  Res  Adjudicata,  2,  S. 
Enforcing  performance.    See  Spedfio  Performance,  1,  2. 
By  trustee  under  power.     See  Trustee^s  Sale,  1,  2. 
Of  real  property.     See  Vendor  and  Purchaser,  1-18. 
Shortage  in  land.     See  Written  Instrument,  1. 

1.  A  warranty  in  a  contract  of  sale  is  an  agreement  by  the  vendor  that 

the  thing  he  sells  is  of  a  certain  kind,  character  or  quality  affecting 
its  value  to  the  vendee.  No  particular  form  of  words  is  necessary  to 
constitute  such  a  warranty.  Any  representation  as  to  the  quality 
made  by  the  vendor  for  the  purpose  of  inducing  the  vendee  to  buy 
and  which  did  induce  him  to  buy,  amounts  to  a  warranty.  Harrell 
V.  McDuffie,  30. 

2.  A  statement  in  a  letter  by  a  manufacturer  and  seller  of  shingles  to  a 

prospective  buyer,  that  his  shingles  were  ''mighty  good  shingles;  they 
are  as  good  as  you  can  get  anywhere/'  constitute  a  warranty  as  to 
quality.  Id, 
3.  When  an  article  sold  under  warranty  as  to  quality^  proves  to  be  wholly 
worthless,  the  purchaser  need  not  return  the  article,  and  his  retaining 
it  will  not  preclude  him  from  defending  against  an  action  for  the 
price;    and  though  the  article  is  not  entirely  worthless  for  the  pur- 
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pose  for  which  it  was  purchased,  but  simply  of  less  value  or  quality 
than  thfit  warranted,  retaining  possession  and  using  the  article  by 
the  purchaser  will  not  estop  him  from  urging  the  partial  failure  of 
consideration  or  partial  breach  of  the  warranty  in  defense  when  sued 
for  the  price.  lai 
4.  The  sale  by  a  tenant  of  his  interest  in  a  growing  crop  after  it  has  been 
damaged  by  overflow  by  another's  wrongful  act  does  not  transfer  his 
right  of  action  for  the  damages  nor  present  an  obstacle  to  his  re- 
covery.   Mi880ur%,  K.  d  T.  Ry,  Co,  of  Tew,  v,  Oilhert  d  Coker,  478. 

Behools. 

Exemption  from  execution.    See  Homeaiead,  4. 

Behool  Land. 

Hale  by  county.    See  Counties,  1,  2,  3, 

BequeitratioiL. 

Value  of  hire  of  property.     See  Damages,  S, 
Sale  after  replevy.    See  Damages,  4. 

Sheriff. 

Sureties  on  bond  as  collector.     See  Sureties,  1. 

Signature. 

Presumption  as  to  date.     See  Notes  and  Bills,  2. 

Speoiilo  Perf  ormanoe. 

1.  In  a  suit  to  enforce  specific  performance  of  a  contract  for  the  sale  of 

land,  the  issue  being  whether  or  not  the  purchasers  had  negligently 
failed  to  consummate  the  purchase  within  the  time  stipulated  and 
80  forfeited  their  right  to  specific  performance,  the  written  opinion 
of  the  purchaser's  attorneys  pointing  out  defects  in  the  title  was  ad- 
missible in  evidence  together  with  evidence  as  to  when  the  abstract 
of  title  was  received  and  when  returned.     Collier  v.  Robinson,  164. 

2.  The  only  defense  interposed  by  the  owner  in  a  suit  for  specific  perform- 

ance of  a  contract  to  sell  land,  being  that  the  purchaser  had  failed 
to  consummate  the  same  within  the  time  stipulated,  an  abstract  of 
title  showing  title  in  the  defendant  to  the  land  in  controversy  was 
competent  evidence,  although  the  same  was  not  made  or  furnished 
by  the  owner  as  in  the  contract  he  bound  himself  to  do.  Whether 
or  not  such  abstract  showed  title  in  defendant  was  for  the  court 
to  decide.     Id. 

Statement  of  Facts. 

1.  The  Act  of  May  1,  1909,  Laws  Thirty-First  Leg.,  p.  374,  with  reference 

to  preparation  of  statement  of  facts,  being  a  remedial  law,  will  not 
be  restricted  in  its  application  to  cases  tried  after  it  went  into  effect. 
In  a  case  tried  after  the  statute  was  passed,  but  before  it  was  iK 
force,  a  statement  filed  after  it  went  into  effect,  and  in  due  time 
■under  its '  terms,  but  too  late  under  the  statute  in  force  when  the 
case  was  tried,  should  not  be  struck  out  because  not  filed  in  time. 
Mitchell  V,  Oulf,  C.  d  8.  F.  Ry.  Co.,  401. 

2.  The  Act  of  May  1,  1909,  does  not  expressly  require,  but  apparently  in- 

tends, that  the  statement  of  facts  should  be  in  narrative  form.  The 
insertion  of  questions  and  answers  may  be  sometimes  necessary  in 
the  preservation  of  exceptions  in  this  form,  rather  than  by  bill.  State- 
ment considered  and  held  not  so  far  violative  of  the  rule  against  in- 
serting questions  and  answers  in  the  statement  of  facts  as  to  justify 
the  striking  out  of  such  statement.     Id. 

3.  A  cause  was  tried  on  Nov.  1,  1909;  the  motion  for  new  trial  was  over- 

ruled on  Dec.  1,  1909;  the  term  of  the  court  began  on  Oct.  4  and 
ended  on  Dec.  4,  1909;  on  Feb.  4,  191(K  an  order  was  made  extend- 
ing the  time  in  which  the  statement  01  facts  and  bills  of  exception 
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could  be  filed  until  Feb.  7,  1010;  the  bills  of  exception  were  filed 
on  Feb.  4,  and  the  statement  of  facts  on  Feb.  6,  1910.  Held,  the 
judgment  became  final  when  the  motion  for  new  trial  was  overruled; 
under  the  provisions  of  the  Act  of  1900  (Acts  1909,  pp.  374-379) » 
the  order  granting  an  extension  of  time  for  filing  the  statement  of 
facts  and  bills  of  exception  must  be  made  and  entered  of  record,  and 
(the  term  continuing  more  than  eight  weeks)  this  must  be  done  be- 
fore the  expiration  of  the  thirty  days  from  the  date  of  the  final  judg- 
ment; hence  a  motion  by  appellee  nerein  to  strike  out  the  statement 
of  facts  and  bills  of  exception  should  be  granted.  Freeman,  Receiver, 
V.  Vetter,  569. 

4.  A  preliminary  statement  made  by  counsel  to  the  jury  of  the  facts  ex- 
pected to  be  proved  on  the  trial  has  no  proper  place  in  the  state- 
ment of  facts  prepared  for  appeal.     Chaison  v.  McPaddin,  636. 

6.  The  Act  of  May  25,  1907  (Gen.  Laws  1907,  p.  509),  places  largely  upon 
the  court  stenographer  the  duty  and  responsibility  of  preparing  the 
statement  of  facts  in  the  manner  provided  by  the  Act  and  prescribed 
by  the  rules  concerning  appeals,  and  thus  to  a  certain  extent  relieves 
the  appellant  from  that  responsibility;  but  the  appellant  should  ex- 
ercise some  caution  and  supervision  to  see  that  the  statement  fur- 
nished by  the  stenographer  is  made  in  accordance  with  said  law  and 
rules.    Id. 

6.  It  is  in  the  power  of  a  trial  judge,  when  the  matter  is  formally  called 

to  his  attention,  to  require  a  court  stenographer  to  prepare  a  proper 
statement  of  facts.    Id. 

7.  Although  a  statement  of  facts  may  violate  the  statute  and  the  rules  in 

the  manner  of  its  preparation,  a  Court  of  Civil  Appeals  is  vested 
with  a  discretion  in  granting  or  overruling  a  motion  to  strike  out 
the  same  on  that  account.  Motion  to  strike  out  considered  and  over- 
ruled, but  appellant  taxed  with  one-half  the  cost  of  the  statement  of 
facts  although  the  cause  was  remanded.     Id. 

8.  A  statement  of  facts  not  bearing  the  approval  of  the  trial  judge  will 

not  be  considered,  nor  furnish  a  basis  for  considering  error  assigned 
on  the  refusal  of  a  peremptory  instruction  or  the  insufficiency  of  the 
evidence  to  support  recovery.  Btephenville  N.  d  8.  T.  Ry.  Co.  v.  Waco 
M.  d  E.  Co,,  262. 

9.  The   record   on   appeal   containing   a   document   properly   entitled   in   the 

cause  and  beginning:  "The  following  are  the  facts  and  all  of  the 
facts  testified  to  upon  the  trial  of  the  above  styled  and  numbered 
cause,"  followed  by  a  detailed  statement  of  testimony,  signed  by  coun- 
sel for  appellant  only,  and  concluding:  "Approved  and  ordered  filed 
as  a  correct  statement  of  facts  in  this  case,"  with  the  signature  of 
the  trial  judge,  this  is  presumed  to  have  been  made  by  the  judge 
upon  refusal  of  counsel  to  agree  to  a  statement  of  facts,  though  such 
refusal  is  not  otherwise  certified  and  will  be  considered  as  the  state- 
ment of  facts  in  the  case.  Missouri,  K.  d  T,  Ry.  Co.  of  Tex.  v.  Her- 
ring, 543. 
10.  When,  in  obedience  to  a  writ  of  certiorari,  the  original  statement  of 
facts  is  filed  in  the  Appellate  Court  in  lieu  of  a  copy  in  the  trans- 
cript, a  motion  to  strike  out  the  original  statement  on  the  ground 
that  it  was  filed  after  the  briefs  were  prepared  and  the  paging,  there- 
fore, was  not  the  same,  will  be  overruled  when  it  appears  that  no 
inconvenience  can  result  on  that  account.     Hughes  v.  Smith,  444. 

Statutes  Cited. 

[Revised  Statutes,  1895.] 

Article  745.  Foreign  Corporations.  Ft.  Worth,  G.  d  S.  Co.  v.  Smythe 
Co.,  391. 

Article   1108.  Judges.     Marx  v.  Weir,  622. 

Articles  1141,  1146.  Transcript  on  appeaL  Gulf  States  B.  Co.  v.  Beau- 
mont R.  M.  Co.,  161. 

Article  1194.  Foreign  Corporation.     Southern  Pac.  Co.  v.  Blake,  401. 

Article  1204.  Action  against  surety.    Jackson  v.  Rollins,  163. 
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Articles  1262,  1268.     Pleading.     Kemendo  v.  Fruit  Dispatch  Co.,  638. 
Article  1333.  Exception  to  judgment.     Gulf  States  B,  Co.  v.  Beaumont  R. 

M.  Co.,  162. 
Article  1379.     Statement  of  facts.     Missouri,  K.  d  T.  Ry.  Co.  v.  Herring, 

545. 
Article  1387.     Appeal.     Gulf  State  B,  Co.  v.  Beaumont  R.  M.  Co.,  161; 

Merkel  v.  Garrett,  353. 
Article  1556.     County  seal.     Midland  County  v.  Slaughter,  330. 
Articles    1673,    1674.     Appeal   from  Justice   Court.     Clark   <£•   Donaldson 

V.  Harris  d  Locke,  57. 
Article   1694.     Advancements.     Burgess   v.   MoCommas,   250,   253. 
Articles  1797,  1798.    Stock  law  election.     Cauthron  v.  Murphy,  463. 
Article  1840.     Jurisdiction.     Berry  v.  Hindman,  299. 
Article  1843.     Probate  of  will.     White  v.  Holmes,  351. 
Articles  1845,  1846.     County  Court  dockets.     U.  8.  F.  d  G.  Co.  v.  Buhrer, 

374. 
Article  1884.     Probate  of  will.     White  v.  Holmes,  351. 
Article   1991.     Jurisdiction.     Berry  v.   Hindman,  299. 
Article  2011.     Executors.     Berry  v.  Hindman,  303. 
Articles  2046,   2055.     Estates.     Anderson  v.   McGee,  278. 
Article  2082.     Estates.     Berry  v.  Hindman,  305. 
Article  2113.     Estates.     Berry  v.  Hindman,  298. 
Article  2181.     Foreign  guardian.     Hoffman  v,  Watkins,  624,  526. 
Article  2255.     Administration.     U.  8.  F.  d  G.  Co.  v.  Buhrer,  373. 
Article  2299.    Deposition.     Henderson  v.  La.  d  T.  Lumh.  Co.,  140. 
Article  2336.     Judicial  sale.     Chamberlain  v.   Trammell,  655. 
Article  2338.     Execution.     Harkey  v.  Day,  245. 
Articles  2519,  2520.     Forcible  entry  and  detainer.     Granberry  v.  Storey, 

11. 
Article  2588.     Guardians.     Hoffman  v.  Watkins,  525. 
Article  2753.     Guardians.     Hojfman  v.  Watkins,  524. 
Articles  2789,  2798.    Guardians.     U.  8.  F.  d  G.  Co.  v.  Buhrer,  373. 
Article  3017.     Death.    Farmers  d  M.  Natl.  Bank  v.  Hanks,  386. 
Article  3071.     Insurance.     Mutual  L.  Ins.  Co.  v.  Ford,  428. 
Articles  3139,  3210.     Juror.     Sinsheimer  v.  Weil  Co.,  211. 
Article  3344.     Limitation.     La.  d  T.  Lumb.  Co.  v.  Stewart,  260. 
Article  3379.    Contract  for  notice  of  claim.     Western  U.  Tel.  Co.  v.  Smith, 

535. 
Article  4130.     Public  Land.     Elvyood  v.  Copeland,  239. 
Article  4171.     Homestead  preemption.     Gallup  v.  Thacker,  7,  8. 
Article  45601.     Waiver  of  negligence.     San  Antonio  d  A.  P.   R.   Co.   v. 

Tracy,  579. 
Articles  4564,  4566,   4573,  4581.     Railway  charges.     Texas  d   N.   0.  R. 

Co.  V.  Sabine  Tram  Co.,  368,  370. 
Articles  4568,  4575.     Railway  charges.     Texas  d  N.  0.  R.  Co.  v.  Sabi7ie 

Tram  Co.,  367. 
Articles  4574,  4575.     Discrimination  by  railway.     Port  Arthur  R.  M.  Co. 

V.  Gulf  d  I.  Ry.  Co.,  79;  Texas  d  P.  Ry.  Co.  v.  Driskill,  312. 

[Sayles'  Civil  Statutes.! 

Article   749a.     Corporate  ownership   of   land.     Kirby  v.   Pitchfork,  L.  d 

C.  Co.,  232. 
Articles  3339a-3339f.     Laborer's  lien.     Peacock   v.   Morgan,   193-196. 

[Paschal's  Digest,  Laws.l 
Article  1306.     Exemptions.     Anderson  v.  McGee,  277. 

[Acts   of  Legislature.! 

Act  of  January  9,  1843,  Laws  6th  Congress  of  Republic,  Special  Session, 
page  14.     Exemption.     Anderson  v.  McGee,  277. 

Act  of  March  20,  1848,  Laws  2d  Legislature,  p.  167.  Estates  of  dece- 
dents.   Anderson  v.  McGee,  277. 
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Act  of  August  12,  1870,  Laws  12th  Legislature,  p.  68.  Homestead  pre- 
emption.   Oallup  V.  Thacker,  4-7. 

Act  of  April  4,  1881,  Laws  17th  Legislature,  p.  99.  Fees  of  clerk.  Ifa- 
varro  County  v,   HovSard,  337,   338. 

Act  of  March  21,  1889,  Laws  21st  Legislature,  p.  143.  Trustees'  Sales. 
Chaniherlain  v.  Trammell,  655,  656. 

Act  of  May  27,  1897,  Laws  25th  Legislature,  p.  218.  Laborer's  lien. 
Peacock  v,  Morgan,  193. 

Act  of  June  16,  1897.  Laws  25th  Legislature,  Special  Session,  p.  5. 
Fees  of  clerk.    Navarro  County  v,  Howard,  337,  338. 

Act  of  March  13,  1905,  Laws  29th  Legislature,  p.  29.  Connecting  rail- 
ways.    Southern  Pac.  Co,  v.  Meadora  d  Co.,  37. 

Act  of  May  1,  1907,  Laws  30th  Legislature,  p.  343.  Furnishing  -  ears. 
Port  Arthur  R,  M.  Co,  v,  Qulf  d  I,  Co,,  80. 

Act  of  May  1,  1909,  Laws  31st  Legislature,  p.  374.  Stenographers. 
UiicheU  v.  Gulf,  C.  d  8,  F.  Ry.  Co,,  403,  404;  Freeman  v,  Vetter,  671. 

[Acts  of  Congress.] 

Act  of  June  29,  1906.    Interstate  commerce.    Southern  Pac,  Co.  v.  Mead- 

ors  d  Co,,  37-39. 
Act  of  April  22,   1908,  Employers'  liability.     Atchison,  T,  d  8.  F.  Ry, 

Co.  V,  Pack,  553. 

Vtetvte  of  Vraudi. 

Parol  sale  of  land.     See  Vendor  and  Purchaser,  1, 
1.  An  agreement  between  two  or  more  to  acquire  land  for  their  joint  bene- 
fit IS  not  within  the  statute  of  frauds  and  therefore  need  not  be  in 
writing.    Low  v,  Cray,  487. 

Statutory  CoBttmotion. 

Remedial  act.     See  Statement  of  Facts,  1, 

Stenographers. 

Preparation  of  statement  on  appeal.     See  Statement  of  Facts,  5,  6, 

Stook  and  Stockholders. 

Mismanagement  by  directors.     See  Corporations,  4,  5, 

Stook  Lawa. 

Contesting  election  for.    See  Elections,  l~i. 

Strikes. 

As  excuse  for  delay.  See  Carriers  of  Goods,  H;  Telegraph  and  Telt- 
phone,  5,  6. 

Subrogation. 

Location  of  duplicate  certificate.     See  Land  Certificaie,  11. 

Suicide. 

Held  not  conclusively  shown.     See  Insurance,  5. 

Sureties. 

Signature  of  principal.     See  Bond,  1, 

Issue  of  suretyship.     See  Instructions  to  Juries,  19. 
1.  The  sureties  upon  a  sheriff's  bond  as  ex  officio  tax  collector  would  not 
be  liable  for  money  collected  and  appropriated  by  the  sheriff  in  his 
capacity  as  such  and  not  as  tax  collector.     American  B.  d  Trust  Co. 
V,  Oarrett,  454. 

Surprise. 

By  new  pleading.     See  Continuance^  S,  h;  Telegraph  and  Telephone,  7. 
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Presumption  of  application.    See  Public  Land,  3, 
Filing  certificate  with  surreyor.    See  PuhUo  Land,  4* 

SurriTaL 

Of  action  after  death  of  plaintiff.     See  Inairuciiona  to  Juries,  16, 

Tax  Collector. 

Bond  of  sheriff.    See  Sureties,  L 

Taxei. 

Paid  on  homestead.     See  Descent  and  Distribution,  4, 

Telegrrapli  and  Telephone. 

Acceptance  of  contract  by  telegraph.    See  Contract,  S;  Land  Agent,  4,  5,  6. 
Injury  by  guy  wire.    See  Negligence,  2i). 

1.  A  telegraph  company  having  actually  accepted  a  message  for  transmis- 

sion, it  would  be  immaterial,  so  far  as  the  liability  of  the  company 
was  concerned,  whether  the  message  was  delivered  to  the  company 
over  the  telephone  or  in  person  by  the  sender.  Western  U.  TeU  Co, 
V.  Buchanan,  212. 

2.  A  message  as  delivered  to  a  telegraph  company  in  Texas  was  worded 

as  follows:  'Hachel  is  sick  at  Mangum.  Please  go  at  once  and  as- 
sist in  nursing  her.''  As  received,  it  read:  "Come  at  once  and  as- 
sist in  burying  her."  The  addressee  was  the  sister  of  "Rachel" 
and  was  visiting  in  Kansas  at  the  time  she  received  the  message; 
Mangum  is  in  Oklahoma;  the  message  was  sent  by  the  father  of 
Rachel  and  the  addressee;  upon  receipt  of  the  message  the  addressee 
(plaintiff  herein)  believing  that  her  sister  was  dead  and  would  be 
buried  at  their  home  in  Texas,  came  from  Kansas  to  Texas,  and,  up- 
on learning  that  there  was  a  mistake  in  the  message,  went  from 
Texas  to  Mangum,  Ok.  Held  (1)  whether  or  not  the  message  as  de- 
livered to  plaintiff  was  reasonably  calculated  to  induce  her  to  believe 
that  her  sister  was  dead  and  she  was  wanted  at  home  to  assist  in 
burying  her,  was  a  question  of  fact  for  the  jury  to  determine;  and 
(2) if  it  was  reasonably  calculated  to  produce  that  belief,  the  tele- 
graph company  would  be  liable  for  the  mental  anguish  suffered  by 
plaintiff  while  under  such  belief,  and  for  the  reasonable  expenses  in- 
curred in  coming  to  Texas  and  going  thence  to  Oklahoma.    Id, 

3.  In  a  suit  against  a  telegraph  company  for  damages  for  delay  in  the 

transmission  and  delivery  of  a  message,  charge  of  the  court  consid- 
ered and  held,  when  looked  to  as  a  whole,  not  subject  to  the  objec- 
tion that  it  imposed  upon  the  defendant  a  greater  degree  of  care 
than  that  required  by  law.     Western  U,  Tel.  Co.  v.  Quinn,  Vl*t. 

4.  The  expression   "ordinary  care"  means  no  less  than  "reasonable  care," 

and  the  use  of  the  one  instead  of  the  other  in  the  charge  of  the  court 
in  defining  the  duty  of  a  telegraph  company  to  transmit  and  deliver 
a  message  is  not  prejudicial  error.     Id. 

6.  Charge  of  the  court  considered  in  a  suit  against  a  telegraph  company 
for  delay  in  transmitting  and  delivering  a  message  and  wherein  the 
company  plead  as  a  defense  that  strikers  interfered  with  the  opera- 
tion of  its  lines,  and  held  not  subject  to  the  objection  that  it  per- 
mitted the  jury  to  determine  who  was  at  fault  in  the  strike.    Id. 

6.  The  evidence  showed  that  the  manager  of  a  telegraph  ofiice  pending  a 
strike  among  the  employees  received  without  objection  a  message  for 
transmission  and  delivery;  that  within  thirty-five  minutes  thereafter 
it  had  been  transmitted  to  a  relay  ofiice;  that  the  operator  at  the 
relay  ofiice,  without  making  any  effort  to  transmit  the  same  by  wire, 
forwarded  the  message  by  mail  although  he  was  not  one  of  the 
strikers  himself  and  no  other  operator  on  the  line  had  refused  to 
receive  and  forward  the  message;  and  that  there  were  other  lines 
not  affected  by  the  alleged  strike  over  which  the  company  might  have 
sent  the  message.  Held,  the  evidence  was  sufficient  to  support  a 
verdict  and  judgment  against  the  company  for  damages  for  negligent 
delay  in  delivering  the  message.     Id, 
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7.  A  telegram  addressed  to  a  married  woman  was  worded  as  follows:     ''Come 

at  once.  Your  father  very  sick."  Held,  it  was  evident  from  the  face 
of  the  telegram  that  it  was  sent  for  the  benefit  of  the  wife,  and 
the  husband  could  therefore  maintain  an  action  against  the  telegraph 
company  for  negligence  in  delivering  the  same  whereby  the  wife  suf- 
fered mental  anguish,  independent  of  the  question  whether  or  not 
fihe  had  previously  requested  the  sender  of  the  message  to  send  the 
same.  Hence  an  amended  petition  filed  on  the  day  of  trial  alleging 
for  the  first  time  that  said  telegram  was  sent  for  the  benefit  of  the 
wife,  and  alleging  also  the  date  and  place  of  the  burial  of  her  father, 
could  not  have  been  such  cause  of  surprise  as  would  entitle  defendant 
company  to  a  postponement  of  the  trial.  Western  U.  Tel.  Co,  v, 
Gilliland,   185. 

8.  In  a  suit  against  a  telegraph  company  for  negligent  delay  in  delivering 

a  message,  the  court  charged  the  jury  as  follows:  "Any  one  engaged 
in  the  operation  of  a  telegraph  line  is  charged  with  the  duty  of  de- 
livering telegraph  messages  according  to  the  contract  with  reasonable 
expedience  and  to  use  ordinary  care,  that  is,  such  care  as  an  ordi- 
narily prudent  person  would  have  used  under  the  same  or  like  circum- 
fitances,  and  to  see  that  said  messages  are  delivered  with  promptness, 
and  the  failure  to  use  such  ordinary  care  on  the  part  of  the  carrier 
of  messages  for  hire,  is  negligence,"  and  in  other  portions  of  the 
charge  "reasonable  diligence  and  care"  to  deliver  the  message  was 
made  the  measure  of  defendant's  duty.  Held,  not  subject  to  the 
objection  that  it  imposed  a  higher  degree  of  care  than  the  law  re- 
quires.    Id, 

9.  The  plaintiff  alleged   that  tlie   defendant   telegraph   company  was  negli- 

gent in  failing  to  deliver  a  telegram  promptly,  and  that  but  for  said 
negligence  the  addressee  would  have  gone  to  the  place  where  her  father 
was  sick  and  have  been  with  him  before  his  death  and  have  attended 
his  funeral;  the  court  charged  the  jury  that  tHey  must  find  these 
facts  before  they  could  render  a  verdict  for  the  plaintiff.  Held,  a 
verdict  for  the  plaintiflf  necessarily  included  a  finding  that  the  ad- 
dressee was  at  her  home  and  the  message  could  have  been  delivered 
to  her  by  defendant,  and  therefore  the  failure  of  the  court  expressly 
to  require  the  jury  to  find  that  the  addressee  was  at  her  home  and 
that  the  message  could  have  been  delivered  was  immaterial.     Id. 

10.  When  it  is  not  made  to   appear  that  but  for  the  negligent  delay  of   a 

telegraph  company  in  delivering  a  message,  the  addressee  could  and 
would  nave  reached  his  home  sooner  than  he  did  and  so  have  sooner 
comforted  and  consoled  his  sick  wife  and  have  attended  the  funeral 
of  a  new  born  infant,  no  cause  of  action  for  damages  for  mental 
anguish  sufl'ered  either  by  the  wife  or  the  husband  is  established 
against  the  company.     Western  V.  Tei.  Co.  v.  Young,  232. 

11.  A  third  party  telegraphed  an   absent  husband  that  his,  the  addressee's, 

wife  was  sick  and  his  infant  dead;  the  husband  replied  to  the  same 
party  that  Tie  would  be  home  that  night,  and  requested  him  to  see 
that  his  wife  have  every  attention;  this  reply  was- not  delivered  by 
the  telegraph  company  until  after  the  husband  had  arrived  at  home; 
there  was  no  evidence  that  the  wife  did  not  have  every  attention. 
Held,  the  husband  was  not  entitled  to  recover  from  the  telegraph 
eompany  damages  for  the  increased  suffering  of  the  wife  because  she 
was  not  notified  of  the  time  when  he  would  return  home.  Such  dam- 
ages are  too  uncertain,  speculative  and  conjectural.     Id, 

12.  Where  the  evidence  was  clear  that  defendant  had  established  and  main- 

tained reasonable  office  hours  at  the  office  of  delivery,  whereby  the 
message  could  not,  in  usual  course,  have  been  sooner  transmitted, 
a  charge  that  defendant  would  not  be  excused  for  delay  in  the  trans- 
mission by  this  fact  if  in  the  habit  of  receiving  and  delivering  after 
such  office  hours,  was  not  warranted  by  testimony  of  agent  there 
that  he  had  merely  done  so  at  times,  for  accommodation,  when  he 
happened  to  be  in  the  office.     Western  U.  Tel.  Co.  v.  Weeks,  216. 

13.  The  lailure  of  the   sender  to  have  a  telegraph   message   repeated  does 
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not  preclude  a  recovery  of  damages  caused  by  the  negligence  of  the 
telegraph  company  in  changing  the  address  of  the  message  when 
such  change  causes  the  nondelivery  of  the  message  and  consequent 
damages.  Western  U.  Tel.  Co.  v.  Smith,  531. 
14.  A  stipulation  in  a  contract  for  the  transmission  of  a  telegram,  which 
required  notice  of  any  claim  for  damages  to  be  given  within  ninety 
days  from  the  filing  of  the  message,  considered  in  connection  with 
the  evidence,  and  held  to  be  unreasonable  as  matter  of  law,  and  there- 
fore a  failure  of  the  sender  to  give  such  notice  would  not  affect  his 
right  to  recover.     Id, 

Tender. 

Of  car  to  connecting  lines.    See  Railways,  1-5, 

Tickets. 

For  flag   station.     See   Carriers  of  Passengers,  2. 

Timber. 

Sale  of.     See  Contracts,  9,  10. 

Time. 

When   essence  of   contract.     See  Accord  and  Satisfaction,   1. 

For  filing  appeal  bond.     See  Appeal,  3. 

Acceptance  by  telegraph.     See  Contracts,  S. 

Usual  time  for  transportation.     See  Evidence,  20. 

For  filing  statement  of  facts.     See  Statement  of  Facts,  1. 

For  payment  of  purchase  money.     See  Vendor  and  Purchaser,  12. 

Tort. 

Joinder  of  actions.     See  Pleading,  4> 

Transcript. 

Clerk's  certificate.     See  Appeal,  2. 

• 

Transitory  Action. 

1.  A  husband,  whose  residence  was  in  Oklahoma,  brought  suit  against  a 
railroad  company  in  Texas,  for  damages  for  personal  injuries  in- 
flicted by  said  company  upon  the  plaintiff's  wife  in  Arizona.  The 
defendant-  appeared  and  answered  in  the  cause.  Held,  (1)  by  an- 
swering, the  defendant  submitted  itself  to  the  jurisdiction  of  the 
Texas  court  whether  it  haa  any  property  in  Texas  or  not;  (2)  the 
cause  of  action  being  one  at  common  law  and  of  a  transitory  nature, 
the  District  Court  had  jurisdiction  of  the  subject  matter.  Southern 
Pac.  Co.  17.  Blake,  396. 

Trespass  to  Try  Title. 

Disclaimer  bv  defendant.     See  Boundaries,  1. 
Equitable  action.     See  Limitation,  1,  2. 

1.  When  a  plaintiff  in  trespass  to  try  title  fails  to  prove  title  in  himself 

to  land  in  possession  of  the  defendant,  a  recovery  is  properly  denied 
him.     McLennan  v.  Fisher,  319. 

2.  When   an   intervener   in   trespass   to  try  title   shows   title   in   himself   to 

the  land  in  controversy,  an  issue  of  prior  possession  tendered  by  the 
plaintiff  and  relied  on  for  recovery,  becomes  immaterial.  Chaison 
V.  McFaddih,  537. 

3.  A  prayer  to  cancel  the  deed  under  which  a  defendant  claims  in  trespass 

to  try  title  is  neither  necessary  nor  proper  when  the  purpose  of  the 
suit  is  to  establish  in  plaintiff  an  equitable  title  to  the  land  in  con- 
troversy.    Low  V.  Cray,  487. 

4.  A  common  source  of  the  title  of  defendant  an'?  plaintiff  sufiiciently  ap- 

pears where  both  claim  under  the  same  deed,  one  as  grantee,  the 
other  as  beneficiarv  of  a  resulting  trust.     Watson  v.  Harris,  264. 

5.  Where  a  defendant  in  trespass  to  try  title  pleads  not  guilty  but  intro- 
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duces  no  evidence  of  title,  the  court  should  instruct  the  jury  to  find 
for  the  plaintiff  as  against  him  provided  the  plaintiff  showed  title 
in  himself.  In  the  absence  of  a  disclaimer  it  is  error  for  the  court 
to  instruct  the  jury  that  said  defendant  did  not  claim  any  interest 
in  the  land  in  controversy.    Bender,  Executrix,  v.  Brooks,  465. 

6.  Damages  for  the  removal  of  a  house  from  the  tract  of  land  in  contro- 

versy by  the  defendant  in  trespass  to  try  title,  are  not  recoverable 
in  the  absence  of  pleading  setting  up  said  fact.  A  prayer  for  damages 
in  general  terms  is  not  sufficient.    Payne  v,  Godfrey,  40. 

7.  In  the  absence  of  pleading  setting  up  the  facts,  a  judgment  in  trespass 

to  try  title  for  damages  for  the  removal  of  a  house  from  the  land 
in  controversy  is  such  fundamental  error  as  will  require  the  Appel- 
late Courts  to  reverse  the  judgment  although  there  was  no  assign- 
ment of  error  based  thereon.     Id, 

8.  In  a  suit  of  trespass  to  try  title  for  a  tract  of  640  acres  of  land,  the 

defendants  claimed  160  acres  of  the  same  under  the  ten  years  statute 
of  limitation;  in  their  answer  they  described  their  claim  as  follows: 
"It  being  situated  on  the  survey  of  land  described  in  plaintiff's  peti- 
tion and  bounded  on  the  east  by  the  Mason  survey;  on  the  north  by 
the  George  and  Jim  Harrison  lands;  on  the  west  by  the  lands  of 
Hodge  and  Tunstall;  and  the  same  to  extend  far  enough  south  to 
embrace  160  acres  of  land  and  to  include  defendant's  improvements 
thereon;"  the  640-survey  was  a  long  survey  of  irregular  lines  on 
the  east  and  west,  and  the  undisputed  testimony  was  that  the  160 
acres  claimed  by  defendant  could  not  be  identified  by  the  descrip- 
tion in  the  answer;  it  was  not  fenced;  the  jury  returned  a  verdict 
as  follows:  "We,  the  jury,  find  for  the  plaintiff  all  the  land  sued 
for,  except  we  find  for  the  defendants  160  acres  of  land  in  the  I.  & 
6.  N.  survey,  sec.  40,  so  as  to  include  all  of  his  improved  property 
on  sec.  40,"  and  the  same  description  was  carried  into  the  judgment. 
Held,  the  verdict  and  judgment  were  void  for  the  want  of  sufficient 
description  to  identify  the  land  awarded  to  defendants.  Louisiana 
d  Tex,  Lumh,  Co.  v.  Stetcurt,  255. 

Treipasser. 

Care  due  to.    See  Carriers  of  Passengers,  -J. 

Tmstees. 

Assignment  by  bankrupt.     See  Bankruptcy,  2,  S» 

Trustee's  Sale. 

Deed  intended  as  mortgage.     See  Homestead,  9. 

1.  A  trust  deed  giving  power  to  sell  land  after  giving  notice  ''as  required 

in  judicial  sales,"  authorizes  sale  only  on  the  notice  required  by 
the  law  in  existence  at  the  time  it  was  executed.  The  power  to  sell 
rests  on  the  contract,  and  this  was  not  affected  by  a  subsequent  change 
of  the  law  as  to  the  notice  required  for  judicial  sales.  Chamberlain 
V.  Trammell,  651. 

2.  A  trust  deed  required  notice  of  sale  to  be  given  by  the  trustee  "as  re- 

quired in  judicial  sales."  This  notice,  at  the  time,  was  by  advertise- 
ment in  a  newspaper.  Subsequently  the  law  was  changed  by  substi- 
tuting notice  posted  in  public  places.  With  this  law  in  force,  a 
statute  was  passed  requiring  all  sales  of  land  under  such  powers  to 
be  on  notice  "as  now  required  in  judicial  sales."  Held,  that  the 
parties  could  contract  for  such  notice  in  addition  to  that  required 
by  the  law  as  they  thought  proper;  that  they  had  contracted  for 
notice  by  publication;  that  this,  in  addition  to  that  then  required 
by  the  law,  was  necessary  to  the  execution  of  the  power  of  sale.    Id, 

Tmits. 

Resulting  from  payment  of  purchase  money.  See  Resulting  Trusts,  i-4« 
1.  Where  G  made  a  trade  with  S  to  loan  and  advance  to  S  the  purchase 
price  of  a  tract  of  land  which  was  to  be  sold  at  public  outcry,  and  S 
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agreed  to  execute  to  G  his  interest  bearing  notes  for  said  money,  and 
G,  as  the  agent  of  S,  attended  the  sale  and  bought  the  land  for  S, 
taking  the  title  in  his  own  name,  paying  for  the  same  money  which 
he  had  agreed  to  loan  S,  then  G  took  the  title  in  trust  for  8.  Salter 
V,  Gentry,  526. 
2.  The  laws  of  this  State  do  not  prohibit  the  declaration  or  creation  of 
trustd,  or  their  proof,  by  parol.    Id, 

intra  Vlrei. 

Contract  not  binding  principal.    See  Bonds,  1, 

Powers  limited  by  charter.     See  Corporations,  1,  2,  S, 

TTndertakers. 

Shipment  of  corpse.    See  Carriers  of  Passengers,  7,  8. 

Value. 

Proof  of.    See  Evidence,  ti-29. 

Variance. 

Abstract  number  of  land.    See  Deeds,  4, 

Christian  name.     See  Execution,  i. 

Between  allegations  and  proof.     See  Pleading,  9,  10. 

Vendor  and  Purchaser. 

Acceptance  of  terms  by  telegraph.     See  Contracts,  '3, 

Pointing  out  different  land.     See  Contracts,  5, 

Fraudulent  representations.     See  Fraud,   1,  2. 

Innocent   purcliaser.     See   Homestead,   9;  Innocent   Purchaser,  i-4« 

Commissions  of  agent  for  sale.     See  Land  Agent,  i-7. 

Conveyance  by  joint  owner.     See  Partition,  1. 

Payment  of  purchase  money  by  another.     See  Resulting  Trust,  1-4. 

Enforcing  performance.     See  Specific  Performance,  1,  2. 

Parol  agreement  to  acquire  land.     See  Statute  of  Frauds,  1. 

ParoJ  trust.     See  Trusts,  1,  2. 

Shortage  in  amount  of  land.     See  Written  Instrument,  1, 

1.  Evidence  of  a  sale  of  land  by  parol,  with  payment  and  possession,  held 

to  present  questions  of  fact  as  to  tKe  validity  of  the  title  acquired 
thereunder.     Mitchell  v.  Gulf,  C.  d  S.  F,  Ry,  Co,,  402. 

2.  When  a  deed  evidences  a  sale  of  land  in  gross  or  bulk  with  no  warranty 

of  acreage  and  it  is  not  alleged  that  there  was  fraud,  accident  or  mis- 
take in  the  preparation  of  the  deed,  parol  evidence  is  inadmissible  in 
defense  to  an  action  by  the  vendor  to  recover  the  purchase  money 
to  show  that  the  purchaser  bought  the  land  by  the  acre  and  not  in 
bulk.     Mosteller  v.  Astin,  455. 

3.  In  a  suit  by   a  vendor  against  the  purchaser  to  recover  part  of  i»he 

purchase  money  of  land,  an  answer  by  the  defendant  that  the  plaintiff 
did  not  have  possession  of  a  certain  part  of  the  land  conveyed,  had 
never  had  possession  of  same,  had  never  placed  defendant  in  possession 
of  the  same,  and  that  said  part  was  adversely  held  by  another  un- 
der a  superior  title,  would  be  subject  to  special  exception  on  the 
ground  that  it  failed  to  allege  the  name  of  the  adverse  claimant,  or 
show  the  nature  of  said  superior  title,  or  the  character  and  the  length 
of  time  of  the  adverse  holding.     Id, 

4.  The  general  covenant  of  warranty  in  a  conevyance  of  land  applies  to  the 

title  and  not  to  the  quantity  of  the  land,  hence  such  covenant  is  not 
broken  by  a  deficit  in  the  number  of  acres  named  in  the  deed,  even 
though  the  land  may  have  been  sold  by  the  acre.  Id, 
6.  One  agreeing  to  buy  land  was  under  no  obligation  to  take  and  pay  for 
it  when  he  could  not  get  immediate  possession  because  of  an  exist- 
ing lease  of  part  thereof  for  another  year,  of  which  he  was  ignorant 
when  he  contracted  to  buy;  and  the  trade  not  being  consummated 
for  that  reason,  the  land  agent  who  had  negotiated  it  for  the  owner 
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-without  knowledge  of  the  outstanding  lease  was  entitled  to  his  com- 
missions.    Willson  V,  Cratoford,  581. 

6.  In  cases  of  executory  contracts  for  the  sale  of  land  in  which  the  vendor 

has  no  title  to  the  land,  the  purchaser  is  not  entitled  to  recover  the 
difference  between  the  contract  price  and  the  market  value,  but,  if  he 
has  paid  the  purchase  money,  is  entitled  to  recover  it  with  interest 
from  date  of  payment,  and  any  special  damage  accruing  from  having 
been  induced  to  enter  into  the  contract.  If  he  has  not  paid  any 
part  of  the  purchase  money,  and  the  vendor  does  not  own  the  land,  no 
recovery  could  be  had  upon  the  breach  of  the  contract,  but  the  action 
could  only  be  based  upon  a  tort  for  inducing  the  purchaser  to  entei 
into  such  a  contract.    Hahl  d  Co.  v.  West^  431. 

7.  In  a  suit  to   recover  damages   for  breach   of  an  executory  contract  for 

the  sale  of  land  which  the  contractor  did  not  own,  pleading  consid; 
ered  and  held  subject  to  general  demurrer.     Jd. 

8.  A   vendee   assuming   the   payment   of   an   outstanding   incumbrance   upon 

the  land  becomes  personally  liable  thereon;  a  subsequent  rescission 
of  the  trade  and  reconveyance  of  the  land  by  agreement  between 
vendor  and  vendee,  after  the  latter's  undertaking  has  been  accepted 
by  the  holder  of  the  incumbrance,  will  not  release  him  from  such 
personal  liability,  though  he  acted  without  notice  that  the  incum- 
brancer had  accepted  his  contract  to  assume  the  payment.  Such  con- 
tract was  irrevocable  without  the  mortgagor's  consent.  (Willson,  Ch. 
J.,  dissenting.)      Hoeldtke  v,  Horatman,  148. 

9.  A  contract  between  the  vendor  and  vendee  whereby  the  land  was  recon- 

veyed  to  the  former  considered  and  held  not  to  constitute  by  its 
terms  a  release  of  the  latter  from  his  obligation  to  the  holder  of  an 
outstanding  incumbrance  which,  by  his  original  contract,  he  had  as- 
sumed to  pay.    Id, 

10.  Where  the  seller  of  land  points  out  to  an  intending  purchaser  a  tract 

of  land  other  than  the  one  actually  conveyed  the  measure  of  damage 
in  a  suit  for  damages  is  the  difference  between  the  value  of  the  con- 
sideration given  for  the  conveyance  and  the  value  of  the  land  con- 
veyed. Therefore  when  the  promissory  notes  of  third  parties  are 
assigned  by  the  purchaser  to  the  seller  as  the  consideration  for  the 
conveyance  it  is  error  for  the  court  to  assume  in  its  char|;e  that  the 
lace  value  of  the  notes  is  their  reasonable  market  value.  Tompkins 
10,  Perry,  183.  t 

11.  Where  the   purchaser   of  land   assumed  the  pa^nnent  of  a  note  secured 

by  lien  on  the  land  but  not  due  for  nearly  thirty  years  and  bearing 
only  five  percent  interest,  it  was  error  for  the  court,  in  a  suit  by 
the  purchaser  for  damages  for  fraudulent  misrepresentations  by  the 
seller,  to  assume  that  the  present  value  of  the  note  was  its  face 
value,  and  in  effect  to  require  the  seller  to  pay  to  the  purchaser  that 
amount  in  cash.  The  value  of  the  note  should  have  been  submitted 
to  the  jury.     Id, 

12.  One  of  two  joint  owners  of  land  having  contracted  to  sell  his  interest 

to  the  other,  who  had  found  a  purchaser,  no  date  for  payment  being 
fixed,  but  the  consideration  to  come  out  of  the  amount  paid  by  the 
expected  purchaser,  could  not,  on  that  sale  being  consummated,  be- 
cause of  a  slight  delay  in  completing  it,  due  to  the  purchaser  re- 
quiring some  changes  in  the  deeds,  and  not  apearing  to  have  preju- 
diced him,  repudiate  his  contract  to  sell  to  his  co-owner  for  the  price 
agreed  on,  and  demand  half  the  sum  realized  by  the  latter  on  the 
sale.     Rogers  v,  Potr^lly  218. 

13.  Defendant  having  plead,  in  answer  to  a  suit  to  foreclose  a  vendor's  lien, 

a  waiver  by  taking  other  security  for  the  deferred  payment,  an  alle- 
gation by  plaintiff  in  reply  showing  fraud  inducing  the  taking  of 
such  additional  security  was  proper  as  an  answer  to  the  plea  of  im- 
plied waiver  of  the  vendor's  lien,  and  was  not  subject  to  exception 
on  the  ground  that  the  fraud  alleged  was  unavailable  except  as  a 
ground  far  rescinding  the  whole  transaction.     Wifliff  v,  Biaooe,  126. 

14.  Fraud  was  available  in  avoidance  of  an  alleged  waiver  of  a  vendor's  lien 
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by  Bubsequently  taking  other  security,  though  the  transactions  so 
pleaded  were  later  than  the  sale  and  the  creation  of  the  lien.    Id. 

15.  Evidence  considered  and  held  not  to  show  that  a  sale  of  land  was,  by 

implication  of  law,  made  with  waiver  of  the  vendor's  lien  for  de- 
ferred payments,  and  to  support  a  finding  that  there  was  no  waiver 
of  the  lien  in  fact  by  direct  agreement.    Id. 

16.  A  vendor  who  has  assigned  without  recourse  the  purchase  money  notes 

secured  by  vendor's  lien,  has  no  interest  in  the  notes  or  lien,  nor 
right  to  release  same  except  by  authority  of  their  holder.  His  act' 
in  releasing  the  lien,  though  done  in  good  faith  on  information 
that  the  notes  had  been  paid,  was  an  unwarranted  intermeddling 
with  the  title,  rendering  him  liable  in  damages  to  the  holder  of  the 
notes,  who  had  failed  to  protect  himself  by  taking  and  recording  a 
transfer  of  the  lien,  and  whose  security  was  impaired  by  subsequent 
sales  by  the  vendee  to  purchasers  ignorant  of  the  fact  tliat  the  lien, 
releaseu  of  record,  was  in  fact  unpaid.     Broun  v,  Buach,  66. 

17.  The  vendor  would  be  justified  in  executing  the  release  of  lien  for  pur- 

chase money  if  directed  to  do  so  by  the  authorized  agent  of  the  holder 
of  the  notes  therefor,  though  the  notes  were  then  placed  for  collection 
in  a  bank  of  which  such  agent  was  vice-president.     Id. 

18.  One  taking  a  mortgage  on  land  after  the  unauthorized  release  of  a  prior 

lien  for  purchase  monev  by  the  vendor  would  not  be  protected  as  an 
innocent  incumbrancer  lor  value  or  entitled  to  recover  damages  against 
the  vendor  who  so  released  the  lien,  if  he  had  notice  that  such  ven- 
dor had,  previously  to  releasin&r,  parted  with  his  title  to  the  pur- 
chase money  notes  and  was  no  longer  owner  of  the  lien.    Id, 

Vendor's  Lien. 

Waiver  of.     See   Vendor  and  Purchaser,  IS,  14,  15. 
Release  of.     See  Vendor  and  Purchaser,  16,  17,  18. 

Venue. 

Suit  against  foreign  railway.     See  Carriers  of  Goods,  18;  Corporations,  3. 
In  action  to  probate  will.     See  Wills,  1. 

Verdict. 

Void  for  uncertainty.  See  Trespass  to  Try  Title,  8. 
1.  In  a  boundary  case  the  following  verdict  was  rendered:  "We,  the  jury, 
find  as  follows:  That  the  partition  fence  as  it  now  stands  is  the 
original  Schley  line,  and  find  that  all  the  land  in  controversy  south 
of  this  line  belongs  to  the  defendant."  Held,  when  read  in  the  light 
of  the  pleadings  and  issues  submitted  to  the  jury  by  the  court'is 
charge,  not  pubject  to  the  objection  that  it  did  not  definitely  locate 
on  the  eround  with  reference  to  the  landmarks,  etc.,  the  boundary 
line  in  dispute.     Hermann  v.  Fenn,  283. 

Veriiloation. 

1.  An  affidavit  to  a  plea  that  the  same  is  true  "according  to  the  best  in- 
formation and  belief"  of  the  affiant,  although  defective,  will  be  taken 
as  a  sufficient  verification  in  the  absence  of  a  special  exception.  West- 
ern U.  Tel.  Co.  V.  Smith,  531. 

Waiver. 

Of  vendor's  lien.     See  Vendor  and  Purchaser,  lS-18. 

Warranty. 

On  sale  of  wasons.    See  Contracts,  7. 

Presentation  of  quality.     See  Bales,  1,  2,  S. 

Applies  to  title  not  to  quantity.     See  Vendor  and  Purchaser,  4. 

Widow. 

Mortgage  of  homestead  by.     See  Homestead,  8;  Innocent  Purchaser,  i. 
Conveyance  to  use  as  security.     See  Innocent  Purchaser,  4. 
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wills. 

DUtribution  irrespective  of.    See  Judgment,  S, 

1.  Under  the   provisions  of  article   1843,   Sayles'   Civil   Stats.,   the  County 
,  Court  of  the  county   in  which  a  decedent  had  his   residence   at  the 

time  of  his  death  has  jurisdiction  to  probate  his  will  without  regard 
y  to  the  situs  of  his  property.     It  is  only  necessary  that  the  applica- 

tion for  the  probate  of  a  will  should  state  where  the  property  of 
the  deceased  is  situated  when  the  deceased  had  no  fixed  domicile  or 
residence  and  the  will  is  sought  to  be  probated  in  the  county  in  which 
the  principal  part  of  his  property  is  situated,  under  the  provisions 
,  of  subdivision  2  of  article  1843,  Sayles'  Civ.  Stats.     White  v.  Holmes, 

349. 

2.  In  the  absence  of  anything  in  the  transcript  showing  that  notice  of  an 

application  to  probate  a  will  was  not  issued,  or  that  notice  issued  was 
\  insultacient,  the  presumption  should  obtain  in  support  of  the  judgment 

[  of  the  court  acting  upon  the  application  that  notice  was  issued  and 

served    in   compliance   with    the   statute,    especially    when    the   parties 
I  at   interest   appeared   and   answered   in   the   courts   below  and   raised 

I  no  question  concerning  the  notice.    Id, 

i  3.  Error  m  the  exclusion  of  evidence  in  the  County  Court  in  a  contest  over 

I  the  probate  of  a  will,  becomes  harmless  when  the  evidence  is  admitted 

upon  appeal  and  trial  de  novo  in  the  District  Court.    Id. 
\  4.  The  issue  being  whether  or  not  a  testator  had  mental  capacity  to  exe- 

cute the  will  in  question,  an  objection  to  the  testimony  of  witnesses 
that  it  was  opinion  evidence  can  not  be  sustained  when  it  appears 
in  connection  therewith  that  said  witnesses  had  an  intimate  acquaint- 
ance with  the  testator,  and  detailed  facts  and  circumstances  which 
justified  the  expression  of  the  witnesses'  opinion  that  the  testator 
was  insane.     Id. 

5.  When  the  judgment  admitting  a  will  to  probate  has  been  set  aside  by 

a  court  of  competent  jurisdiction  and  such  decree  is  in  full  force 
and  effect,  the  matter  stands  as  though  no  will  had  ever  been  made 
or  probated,  and  therefore  no  action  can  be  maintained  to  construe 
the  document.     Brady  v.  Brady,  288. 

6.  Minors  have  a  statutory  right  at  any  time  within  two  years  after  at- 

taining their  majority  to  bring  an  action  to  set  aside  a  decree  anuU- 
ing  a  will  in  which  they  were  named  as  devisees,  and  they  can  not  be 
deprived  of  this  right  by  a  proceeding  during  their  minority  to  con- 
strue the  will  and  remove  cloud  from  title  to  land  devised  to  said 
minors  by  the  will.    Id. 

7.  A  will,  in  order  to  exempt  the  executor  from  the  authority  of  the  court, 

should,  if  the  language  of  the  statute  (Rev.  Stats.,  art.  1995)  is 
not  followed,  clearly  show  a  desire  on  the  part  of  the  testator  to 
exclude  the  active  supervision  and  control  of  the  County  Court. 
Berry  v.  Hindman,  291. 

8.  The  words,  "I  will   that  my  husband,  J.  H.   B.,   shall  be  the  executor 

of  my  estate  without  bond,  and  that  he  shall  have  power  to  do  all 
things  necessary  in  settling  up  the  same,  as  provided  in  this  my  last 
will  and  testament,"  did  not  create  the  husband  an  independent  execu- 
tor nor  authorize  him  to  sell  lands  of  the  testator's  estate  without 
order  of  the  court  authorizing  him  to  do  so.     Id. 

9.  Neither  exempting  the  executor  from  giving  bond,  nor  conferring  upon 

him  special  authority  to  sell  for  any  specific  purpose,  nor  providing 
that  the  just  debts  of  the  testator  be  paid,  would  make  him  an  inde- 
dependent  executor.  The  Probate  Court  would  still  have  jurisdic- 
tion over  the  allowance  of  claims,  the  settlement  of  the  executor  with 
heirs  or  devisees,  and  the  final  distribution  of  the  estate.    Id. 

WltneM. 

Answer  not  responsive.     See   Deposition,   1. 
Failure  to  answer  question.     See  Deposition,  2. 
Motion  to  suppress  testimony.     See  Deposition,  5. 
Credibility  of.     See  Juries,  S. 
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Writ  of  Possession. 

Description  of  boundaries.     See  Boundaries,  4, 

Written  Instmment. 

Failure  to  read.    See  Coniracia,  i. 

Fraud  or  mistake  in.     See  Contracts,  6, 

Parol  evidence  to  explain.     See  Evidence,  3,  4. 

Proof  of  execution.  See  Non  Eat  Factum,  1. 
1.  Where  a  deed  shows  upon  its  face  that  the  land  therein  described  is 
sold  in  bulk,  and  there  is  a  material  error  in  the  quantity  of  the 
land  conveyed,  parol  evidence  is  admissible  to  show  the  shortage  and 
that  the  land  was  in  fact  sold  by  the  acre,  only  when  fraud,  accident 
or  mistake  in  drawing  the  deed  is  alleged.    Moateller  v,  Aatin,  466. 

7  .  ._    /, 


/•.•,     /^-'  ^ 


J 


y 


•♦?-■ 


I- 


a 


*4 


